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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-201 2-0794;  Directorate 
Identifier  2006-SW-04-AD;  Amendment  39- 
17319;  AD  2013-01-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Helicopters 

AGENCY:  Federal  Aviation 
Adinini.stration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  We  are  ado])ting  a  new 
airworthine.ss  directive  (AD)  for 
Fnrocoj)ter  France  (Euroco|)ter)  Model 
AS35()B3  and  FC13()B4  helico])ter.s. 

This  AD  retjuires  revising  the 
Limitations  section  of  the  Rotorcraft 
Flight  Manual  (RFM)  to  reduce  the 
starter  generator  operating  current  to 
180  amperes  (amps)  and  installing  a 
placard  in  the  instrument  panel 
indicating  the  revi.sed  limitation.  This 
AD  was  prom))ted  by  the  determination 
that  the  mannfacturer-inslalled  Aircraft 
Parts  Corporation  (AP(')  .starter 
generator  has  exceediul  the  shaft  hor.se 
j)ower  (ixtractions  allowed  for 
Turhomeca  engines.  The  actions  of  this 
AD  are  intended  to  prevent  the  engine 
surge  margin  being  reduced,  which  can 
result  in  engine  failure. 

DATES:  This  AD  is  effective  March  11, 
2013. 

ADDRESSES:  For  service  information 
identified  in  this  AD.  contact  American 
Furocopter  (^ori)oration,  2701  Forum 
Drive.  (Irand  Prairie,  TX  7.50.53-4005, 
tele])hone  (800)  232-0323,  fax  (972) 

<)4 1-3710.  or  at  http:// 
w'ww'.f^.inacoptev.coin.  You  may  revicnv 
the  referenced  service  information  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  R(igion,  2001  Meacham 
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Blvd.,  Room  003,  l'’ort  Worth.  Texas 
70137. 

Examining  the  AD  Docket 

You  may  examine  the  AD  doi;ket  on 
the  Internet  at  http:// 
mv\\’.w}>iil(it ions.gov  or  in  per.son  at  the 
Docket  C)|)eration.s  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  excejjt  Federal  holidays.  The  AD 
docket  contains  this  AD,  any 
inc:or|)orated-l)y-refen;nce  service 
information,  the  economic  evaluation, 
any  comnumts  received,  and  other 
information.  The  .street  address  for  the 
Docket  Operations  Office  (jihone:  800- 
047-5.527)  is  IJ.S.  Department  of 
Transportation,  Docket  Operations 
Office,  M-30,  We.st  Building  Cround 
Floor,  Room  W12-140,  1200  New  jer.sey 
Avenue  SE.,  Wa.shington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

(diinh  Vuong,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate.  Sahdy 
Management  Croup,  2001  Meacham 
Blvd.,  Fort  Worth,  Texas  70137, 
telephone  (817)  222-5110,  fax  (817) 
222-5901,  email  chinh.vuong,@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

On  )uly  30,  2012,  at  77  FR  44513,  the 
Federal  Register  j)ul)lished  our  notice  of 
proposed  rnlemaking  (NPRM),  which 
propo.s(!d  to  amend  14  CFR  part  39  to 
include  an  AD  that  would  apply  to 
Model  AS3,50B3  and  EC130B4  ' 
helicopters  with  an  APC’  200-amp  starter 
generator,  part  numher  200SCL130Q, 
installed.  That  NPRM  projm.sed  to 
recpiire,  within  the  next  100  hours  time- 
in-.service  (TLS),  revising  the  Limitations 
section  of  the  RFM  to  reduce  the  .starter 
generator  rating  to  180  amps  and 
installing  a  placard  on  the  instrument 
panel  below  the  vehicle  engine 
multifunction  display  indicating  the 
starter  generator  reduccid  limitation: 
“MAXIMUM  CONTINUOUS 
(;ENERAT0R  load  180A.”  The 
pro])osed  recpiirements  were  intended  to 
|)r(;vent  the  (mgine  surge  margin  Ixsing 
reduced,  which  can  result  in  engine 
failure. 

The  luirop(!an  Aviation  .Safety  Agency 
(EA.SA),  which  is  the  Technical  Agent 
for  the  Member  .States  of  the  Euro]Dean 
Union,  has  issued  EA.SA  AD  No.  2000- 
03.37,  dated  November  7,  2000,  to 
correct  an  un.safe  condition  for  the 
Eurocopter  Model  A.S3.50B3  and 
EC130B4  helicopters.  EA.SA  advises  that 


tlu!  pow(;r  drawn  by  an  AP(]  200  amj) 
starter  generator  from  the  engine  is 
above  the  consninjition  capacity  for  the 
specified  Euroco])ter  model  helico])ters. 
Exce.ssive  power  consumption  of  the 
starter  generator  reduces  the  engine 
surge  margin,  which  can  result  in 
engine  failure. 

(Comments 

We  gave  the  ])uhlic  the  opportunity  to 
particij)ate  in  develoj)ing  this  AD,  hnt 
we  did  not  receive  any  comments  on  the 
NPRM  (77  FR  44513,  July  30,  2012). 

FAA’s  Determination 

The.se  helicopters  have  been  apjjroved 
by  the  aviation  authority  of  Franc:e  and 
an;  approviul  for  operation  in  the  United 
.States.  Pursuant  to  our  bilateral 
agreement  with  France,  EA.SA,  its 
technic:al  rejjre.sentative,  has  notified  ns 
of  the  unsafe  condition  described  in  the 
EA.SA  AD.  We  are  issuing  this  AD 
Ixicause  we  evaluatcxl  all  information 
|)rovided  by  EA.SA  and  determined  the 
unsafe  condition  exists  and  is  likely  to 
exi.st  or  develop  on  other  helicoj)ters  of 
the.se  same  type  designs  and  that  air 
.safety  and  the  public  intenist  recpiire 
adopting  the  AD  requirements  as 
propo.sed. 

Differences  Between  This  AD  and  the 
EASA  AD 

We  recpiire  that  this  AD  he 
ac:comj)lishecl  within  100  hours  TLS, 
rather  than  110  ilight  hours  or  12 
months  as  stated  in  the  EA.SA  AD. 

Related  Service  Information 

Euroc:opter  has  issued  Alert  .Servic:e 
Bulletins  (A.SBs)  No.  01.00.57  for  the 
Model  A.S3.50B3  helic.opters  and  No. 
04A002  for  the  Model  EC130B4 
helicojiters.  Both  A.SBs  are  Revision  1 
and  both  are  dated  Sejitemher  14,  2000. 
The  A.SBs  .spec:ify  defining  the 
limitation  for  the  APC',  200-ami)  starter 
generator.  EA.SA  classified  the.se  A.SBs 
as  mandatory  and  issued  AD  No.  2000- 
0337,  dated  November  7,  2000,  to 
ensure  the  cxmtinued  airworthiness  of 
these  heliciopters. 

(xists  of  (Compliance 

We  estimate  that  this  AD  will  affect 
303  heliciopters  of  U..S.  Registry. 

We  estimate  that  operators  may  incur 
the  following  costs  in  order  to  ciomjily 
with  this  AD.  It  will  cost  .$21.25, 
assuming  it  takes  15  minutes  to  revise 
the  RFM  and  in.stall  a  plac:ard  on  the 
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instrument  panel  of  each  helicopter  at 
an  {iverage  labor  rate  of  S83  jjer  work 
hour,  or  $7,714  for  the  lleet. 

Authority  for  'I’his  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1, 

.section  lOti,  de.scrihes  the  authoritv  of 
the  FAA  Administrator.  Subtitle  Vll: 
Aviation  Frograms,  describes  in  more 
detail  the  sco])e  of  the  Agency's 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Fart  A,  Subjjart  111.  Section  44701: 
“Ceneral  recpurements.”  Under  that 
section,  (iongress  charges  the  FAA  with 
jnomoting  safe  flight  of  c:ivil  aircraft  in 
air  commen:e  by  pniscrihing  regulations 
for  practices,  methods,  and  jirocedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scojie  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exi.st  or  develop  on 
helicopters  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

rhis  AD  will  not  have  federalism 
inijjlications  under  Executive  Order 
13132.  This  AD  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationshij)  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  ])ower  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  di.scussed  above,  1 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  128B(i; 

(2)  Is  not  a  “significant  rule”  under 
DOT  R(;gulatorv  Folicies  and  Frocedures 
(44  FR  11034,  February  20,  1979): 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska  to  the  extent  that  it  justifies 
making  a  regulatory  di.stinction:  and 

(4)  Will  not  have  a  significant 
economic  imjjact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prejiared  an  economic  evaluation 
of  the  estimated  costs  to  complv  with 
this  AD  and  placed  it  in  the  AD  docket. 

List  of  Subjects  in  14  (iFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  lnc:orporation  by  refercmce. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  jjart  39  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  rhe  authority  citation  for  ])art  39 
continues  to  read  as  follows: 

Aiilliorily:  49  10f)(g).  401  Ft,  44701. 

§39.13  [Amended] 

■  2.  rhe  FAA  amends  §  3‘).13  by  adding 
the  following  new  airworthine.ss 
directive  (AD): 

2013-01-0.'>  Kiiroi:o|iler  Fraiu:e: 

Aim;n(lm(!iit  .39-17319;  Docket  No. 
l'’AA-201 2-0794:  Dircuilorale  Identilier 
2000-.S\V-04-AD. 

(a)  Applic:al)ility 

'I'liis  AD  ap])li(!s  to  Model  AS3.'50I13  and 
E(',l 30134  ludicophirs  with  an  Aircraft  Farts 
(Corporation  200-ani]K!re  (amp)  starter 
g(!nerator,  jjart  ninnher  200.S(;L130Q. 
installed,  certificated  in  anvcategorv. 

(b)  Unsafe  Uuiiclition 

This  AD  defines  the  unsafe  condition  as 
exce.ssive  ])ow(;r  consumption  of  Ihi;  starter 
generator,  which  reduces  the  engine  surge 
margin.  This  condition  could  result  in  engine 
failure  and  suhse{|U(!nl  loss  of  control  of  the 
h(!licoi)l(!r. 

(c:)  Kffec;tive  Date 

This  AD  becomes  effectivi!  March  11. 2013. 

(d)  (Compliance 

You  are  responsible  for  pcnldrming  each 
action  r(!(]uired  by  this  AD  within  the 
s])ec:ifi(!d  com])liance  liiiK!  nnhiss  it  has 
already  hium  accomi)lished  ])rior  to  that  time. 

(e)  Required  Actions 

Within  the  next  100  hours  time-in-service; 

(1)  Revise;  Faragra|di  2,  limitations,  of  the 
Rotorc:raft  Flight  Manual  .Suppl(;ment  29  to 
reduce  the  maximum  current  of  the  starter 
g(;nt;rator  to  180  amps  Max.  continuous. 

(2)  Install  a  placard,  12.5  millimeters  long 
by  10  millimeters  wide,  on  the  instrument 
])anel  below  the  vehicle  engine  multifunction 
display  indicating  the;  starter  g(;n(;rator 
r(;duced  limitation:  "MAXIMUM 
(CONTINUOUS  GENERATOR  LOAD  = 

180A.” 

(t)  Altornativi;  Methods  of  (Compliance 
(AMO(C) 

(1)  The  Manager,  .Safety  Management 
(Croup,  Rotorcraft  Dir(;ct()rate.  FAA,  mav 
ajqirove  AMO(Cs  for  this  AD.  .Send  your 
proi)osal  to:  (Chinh  Vuong.  Aviation  Safety 
Engin(;er,  FAA,  Rotorcraft  Directorate,  .Safety 
Manag(;ment  (Croiq),  2001  Meacham  Itlvd., 
Fort  Worth,  Texas  70137.  tele])hone  (817) 
222-5110.  fax  (817)  222-5!)01,  email 
clnnIt.vii()ng@f(i(i.{iov. 

(2)  For  o|)eralions  conduc:l(;d  under  a  14 
(Cl’R  ]iart  1 19  o])(;rating  certificate  or  und(;r 
14  (CFR  part  91.  suhpart  K,  wc;  suggest  that 
you  notify  your  principal  insj)(;clor.  or 
lacking  a  principal  inspector,  the  manager  of 
the  local  flight  standards  district  office  or 
f:ertificate  holding  district  offic:e  h(;fore 
oi)erating  any  aircraft  complying  with  this 
AD  through  an  AM(KC. 


(g)  Additional  Information 

(1)  Eurocopter  Alert  .Service;  Itulletins  No. 
01.00.57  and  No.  04A002.  both  R(;vision  1, 
and  both  dated  .S(;pt(;mher  14.  2000,  which 
are  not  iiH;or])orat(;d  by  r(;fen;nc(;,  contain 
additional  information  about  tiu;  subject  of 
this  AD.  For  s(;rvice  information  identifi(;d  in 
this  AD.  contact  American  Eurocopter 
(Corporation,  2701  Fornm  Drive;,  Grand 
Fniirie,  TX  75053-4005,  te;le;j)he)ne;  (800) 
232-0323.  fax  (972)  041-3710.  e)r  at  lUlp:// 

n  ivw.aiirocoptor.com.  You  may  re;vie;w  e:e)pie;s 
e)f  the;  re;fe;re;ne;e;el  se;rvie:e  infe)rmatie)n  at  the; 
FAA,  ()ffie:e  e)f  the;  Re;gie)nal  (Ce)unse;l, 
.Se)uthwe;.st  Re;gie)n.  2001  Me;ae:ham  Iflvel., 

Rejenn  003.  Feert  Weerth,  Texas  70137. 

(2)  The;  suhje;e:t  of  this  AD  is  aelelre;sse;el  in 
Eurejpeiin  Aviatieen  Safetv  Age;ne:v  AD  Ne). 
2000-0337.  elateel  Ne)ve;mhe;r  7.  2000. 

(h)  Subje;e:t 

Ie)int  Aire:nd't  Servic:;;  (Ce)mpe)ne;nt  ()AS(C) 
(Ce)eie:  Starter-(Ce;ne;r;ite)r  2435. 

lssue;el  in  Feert  We)rth,  'Texas,  e)n  lanuarv  9, 
2013. 

Kim  Smith, 

Diractonitc  Managor.  liolorcrafl  Dirnctonile. 
Aircmfl  CAnlification  Siu  vicf;. 

II'K  Lieu:.  2()i:t-()22:t(i  File;el  2-l-i:t:  8:4.')  iini| 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 2-0731;  Directorate 
Identifier  2012-CE-020-AD;  Amendment 
39-17334;  AD  2013-02-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Piper 
Aircraft,  Inc. 

AGENCY:  Ft;doral  Aviation 
Administration  (FAA),  DOT. 

ACTION:  P’inal  rnlo. 

SUMMARY:  We;  art;  adopting  a  iu;w 
airworthint;.ss  direrctive;  (AD)  for  (:t;rtain 
Fip(;r  Aircraft,  Inc.  (type;  ct;rtifie:att; 
prt;vit)ii.sly  holtl  by  The;  Now  Fipor 
Aire:nift  Inc.)  FA-28,  FA-CIZ,  FA-:34, 
anti  FA-44  airplanes.  This  AD  was 
j)romj)tt;el  by  reports  t)f  t;ontrol  e:ahlt; 
a.s,se;nihly  failurt;.s  that  may  lt;atl  te; 
failure  of  the  horizontal  stahilator 
t:t)ntre)l  .system  ami  t:oulel  result  in  loss 
t)f  ])itt:h  e:e)ntrol.  This  AD  retjiiires 
in.spt;e:tions  of  the  stahilator  control 
.system  anti  re;])lat:e;me;nt  of  parts  as 
ne;t:t;.ssarv.  We  art;  i.ssning  this  AD  tt) 
ct)rrt;t;t  the  un.saft;  t;t)ntlition  tm  these 
])rt)dut;t.s. 

DATES:  This  AD  is  e;fft;t:tivt;  March  11, 
2013. 

The  Dirt;t:tt)r  t)f  the  Ft;tlt;ral  Register 
ajjprttvetl  the  int:orpt)ration  bv  rt;ft;rt;nt:e 
of  a  certain  puhlit:atitm  listetl  in  the  AD 
as  of  March  11,  2013. 
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ADDRESSES:  For  .service  information 
identified  in  this  AD.  contact  Piper 
Aircraft.  Inc...  2‘)2(i  Piper  flrive.  Yero 
Beach.  Florida  32‘)(>():  tele|)hone:  (772) 
.'>87— 42(>1;  Internet:  http:// 
nnw.pipcr.coni/paffcs/puhlicdtions.cfin. 
Yon  niav  nn  iew  coj)ies  of  the 
n;ferenced  service  information  at  the 
FAA,  Small  Airj)lane  Directorate.  901 
l^)cnst.  Kansas  City.  Missouri  (>4108. 

For  information  on  the  availability  of 
this  material  at  the  FAA.  call  (818)  329- 
4148. 

Examining  the  AD  Doc;kel 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
\\^\^\^.rd}•ulations.go\•:  or  in  jierson  at  the 
DcMiket  Management  Facility  hetwcien  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  excejjt  Federal  holidays.  The  AD 
docket  contains  this  AD.  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  address  for  the 
Docket  Office  (phone:  8n()-(>47-5.'>27)  is 
D(H:ument  Management  Facility.  U.S. 
Department  of  Transportation.  Docket 
()|)erations.  M-30.  West  Building 
Cronnd  Floor,  Room  Wl  2-140.  1200 
New  jer.sev  Avenue  SE..  Washington. 

DC  20r>90. 

FOR  FURTHER  INFORMATION  CONTACT: 
H(K:tor  Hernandez.  Aerosj)ace  Engineer. 
FAA.  Atlanta  Aircraft  Certification 
Office,  1701  (k)hnnhia  Avenue,  ('ollege 
Park,  (ieorgia  30337:  telephone:  (404) 
474-r>.'>87:  fax:  (404)  474-.1808;  email: 
hdct()r.hern(ni(le7.@f(i(i.gov. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apj)ly  to  the  specified  products.  That 
NPRM  puhlished  in  the  Federal 
Register  on  August  2.  2012  (77  FR 
4.'>979).  That  NPRM  projKKsed  to  require 
inspections  of  the  stahilator  control 


systian  and  re])lacement  of  parts  as 
neccis.sary. 

C.omments 

We  gave  the  public  the  opportunity  to 
[jarticipate  in  developing  this  AD.  'I’lie 
following  presents  the  comments 
received  on  the  proposal  and  the  Fy\A’s 
respon.se  to  each  commcait. 

Reipiest  To  Kesc:ind  the  AD 

(Gregory  E.  Sniegowski,  Carl 
Poplawsky.  and  Eric  .Stendahl  staled 
that  since  inspections  of  the  control 
systems  and  jmlleys  are  already  part  of 
the  annual  inspection,  the  requirements 
of  this  AD  would  .seem  to  he  redundant 
and  that  the  NPRM  should  he 
withdrawn. 

We  do  not  agr(;e.  The  .service 
difficulty  report  (SDR)  dataha.se  shows 
that  certain  Pij)er  models  have  multiple 
rejjorts  of  cracks,  corrosion,  failure  of 
the  turnhuckle,  control  cable  fraving.  or 
cable  swage  end  breaks.  This  AD  was 
prom])ted  by  reports  concerning  an 
accident  on  a  Piper  Model  PA-32R- 
3()Tr  and  an  incident  on  a  Piper  Model 
PA-32R-3()()  airplane. 

N'l’SB  Support 

Deborah  A.P.  llersman,  ('.hairman. 
National  rransportation  .Safetv  Board 
(NT.SB),  .stated  that  two  special 
airworthiness  information  bulletins 
(SAlBs)  have  Imhhi  issued  that 
recommend  inspecting  the  entire 
surface  of  each  cable  terminal , 
turnhuckle.  or  other  cable  fittings  for 
corrosion  or  cracking.  Within  the  past  2 
years,  the  NTSB  has  investigated  two 
accidents  and  one  incidcmt  involving 
Pij)er  air])lane.s  where  control  cable 
assembly  failures  due  to  stress  corrosion 
cracking  led  to  failures  of  the  horizontal 
stahilator  control  .system.  She  stated  that 
the  fact  these  (iveiits  contimu;  to  occur 
more  than  10  years  after  the  .SAlBs  were 
issued  shows  that  the  SAlBs  were  not 
effective.  The  N'l'.SB  supports  the  need 
for  this  AD. 

Estimated  Costs 


We  concur  with  the  findings  hv  the 
NTSB. 

Removal  of  Surface  (Corrosion 

lo.seph  Boenzi  stated  that  we  should 
revise  the  AD  to  allow  an  individual  to 
remove  tl'.e  surface  corrosion  on  a 
turnhuckle  by  using  a  cleaning  agent 
and  then  making  a  determination  if  the 
l)art  is  airworthy.  Then;  have  been 
re|)orts  that  surface  corrosion  on 
lurnhuckles  could  he  easily  removed 
with  scotch-hrite. 

We  agree  because  Piper  investigated 
the  ])os.sibility  of  using  scotch-hrite  to 
remove  surface  corrosion  and  found  it  to 
he  acceptable.  We  will  change  this  AD 
to  reference  the  revi.sed  Pi])er  Aircraft. 
Inc.  Mandatory  .Service  Bulletin  No. 
1245A,  dated  November  28,  2012, 
which  incorporated  cleaning  agents  and 
.sc;otch-hrite. 

(Conclusion 

We  reviewed  the  relevant  data, 
considered  the  comments  received,  and 
determined  that  air  .safety  and  the 
public  interest  recjuire  ado])ting  the  AD 
with  the  change  described  previously 
and  minor  editorial  changes.  We  have 
determined  that  the.se  minor  changes: 

•  Are  consisttail  with  the  intent  that 
was  proj)o.sed  in  the  NPRM  (77  FR 
4.'>979,  August  2,  2012)  for  correcting 
the  un.safe  condition;  and 

•  Do  not  add  anv  additional  burden 
uj)on  the  public  than  was  already 
pro])osed  in  the  NPRM  (77  FR  4.'>979, 
August  2,  201 2). 

We  al.so  determined  that  these 
changes  will  not  increase;  the  economic 
burden  on  any  operator  or  increase  the 
sco|)e  of  the  AD. 

(Costs  of  (Compliance 

We  estimate  that  this  AD  affects 
34,013  aiiplanes  of  IJ..S.  registry. 

We  estimate  the  following  costs  to 
comi)ly  with  this  AD; 


Action 

Labor  cost 

Parts  cost 

Cost  per 
product 

Cost  on  U.S. 
operators 

Inspection  of  the  horizontal  stahilator  control 
system. 

5  work-hours  x  $85  per  hour  =  $425  . 

Not  applicable  .. 

$425 

$14,455,525 

We  estimate  the  following  costs  to  do  he  required  based  on  the  results  of  the 

any  necessary  rejjlacements  that  would  ins])ectiou.  We  have  uo  way  of 


determining  the  luunher  of  aircraft  that 
might  need  these  replac:ements; 
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Action 

Labor  cost 

Parts  cost 

Cost  per 
product 

Replacement  of  all  stabilator  control  cable  system — 
per  set  ot  cables. 

10  work-hours  x  $85  per  hour  =  $850  . 

$608 

$1,458 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1. 

.section  lOti,  describes  the  authoritv  of 
the  FAA  Adinini.strator.  Sul)title  Vll: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

VVe  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  Vll, 
Part  A,  Suhpart  111,  Section  44701; 
“General  recpiirements.”  Under  that 
section,  (Congress  charges  tin;  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  j)rescrihing  regulations 
for  ]jractices,  methods,  and  i)rocedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerc:e.  This  njgulation 
is  within  the  scope  of  that  authority 
l)(!cause  it  addresses  an  unsafe  conditic)n 
that  is  likelv  to  exist  or  develo])  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  fTiidings 

This  AD  will  not  have  federalism 
implications  under  Executive  Order 
13132.  This  AD  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distrihution  of  ])ower  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discus.sed  above,  I 
certify  that  this  AD; 

(1)  Is  not  a  “significant  regulatorv 
action”  under  Executive  Order  12898, 

(2)  Is  not  a  “signifi(;ant  rule”  under 
DOT  Regulatorv  Policies  and  Prof;ednres 
(44  FR  11034,  February  20,  1979), 

(3)  Will  not  affec:t  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  signifi(;ant 
e(;onomi(;  imj)act.  ]){)sitlve  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  (;riteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Air(;raft,  Aviation 
safety.  Incorporation  by  refenmce. 
Safety. 

Adoption  of  the  Amendment 

A(;cordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows; 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  (;itation  for  part  39 
(;ontinues  to  read  as  follows; 

Authority:  49  U.S.C.  l(H)(g).  40113.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
dire(;tive  (AD); 

2013-02-13  Pipor  Aircrall,  Inc:.: 

Aineiuhnonl  39-17334;  Docket  No. 
l''y\A-201 2—0731;  Directorate  Idenlificn’ 
2012-CF-020-AD. 

(a)  FtTec;tive  Dale: 

'I'liis  AD  is  effective  Marcli  1 1.  2013. 

(I>)  AtlFcted  Alls 
None. 

(c)  Applic:ahility 

I'lds  AD  a|)|)lies  to  Models  PA-28-230. 
l>A-28-140.  PA-28-1.30.  lV\-28-131.  PA- 
28-100.  PA-28-101.  PA-28-180.  PA-28- 
181.  PA-28-201  r.  PA-28K-201.  PA-28-23.3. 
PA-28R-201T,  PA-28S-100.  PA-28S-180. 
PA-28K-180.  PA-28K-200.  PA-28K  r-201. 
l>A-28R  r-201T.  PA-32-2()0,  PA-32-301. 
PA-32-301  T.  PA-32-300.  PA-32R-300.  PA- 
32R-301T.  PA-32R-301  (SP).  PA-32R-301 
(IIP).  PA-32Rr-300.  PA-32Rr-300r,  PA- 
32S-300.  PA-32-301  F'r.  PA-32-301X  TC. 
PA-34-200,  PA-34-200  r.  PA-34-220  T,  PA- 
44-180.  and  PA-^4-180'1'  airplanes,  all  serial 
ninnhers.  certificated  in  any  category. 

(d)  Siihject 

joint  Aircraft  System  (’,om|)onenl  ()AS(’,)/ 
Air  Transport  Association  (ATA)  of  America 
Code  2740,  .Stabilizer  Control  System. 

(i;)  Unsafe  (Condition 

This  AD  was  prompted  by  re])orts  of 
control  cable  assembly  failures  that  may  lead 
to  failure  of  the  horizontal  slabilator  control 
system  and  could  result  in  loss  of  i)itch 
control.  This  AD  reepdres  inspections  of  the 
stabilator  control  system  and  re])lacement  of 
parts  as  necessary.  VVe  are  issuing  this  AD  to 
correct  the  unsafe  condition  on  these 
products. 

(t)  Cioinpliance 

(iom])Iy  with  this  AD  within  the 
com))liance  times  specified,  unless  alreadv 
done. 

(g)  In.spc;ction 

(1)  Initially  inspect  the  stabilator  control 
system  following  inslrnc:lions  1  through  10  of 
Pijjer  Aircraft.  Inc.  Mandatory  Service 
ffidletin  No.  1243A.  dated  November  28. 
2012,  as  follows: 


(1)  II  tha  (i^c  (>1  tin;  (lirphino  is  at  or  oxcoads 
to  years  as  of  March  II.  2013  (the  effective 
(late  of  this  AD):  At  the  next  annual 
inspection  or  within  the  next  12  months  after 
March  11, 2013  (the  effective  date  of  this 
AD). 

(ii)  If  the  a<’e  of  the  airplane  is  less  than 
15  years  as  of  .March  II.  2013  (the  effective 
(late  of  this  ADI:  When  the  age  of  the  airplane 
reaches  1.3  years,  then  at  the  next  annual 
ins])ection  or  within  12  months  after  the 
airplane  reaches  13  years  of  age. 

(iii)  If  the  age  of  the  airplane  cannot  be 
determined  as  of  March  1 1.  2013  (the 
effretive  date  of  this  AD):  At  the  next  annual 
inspection  or  within  the  next  12  months  after 
March  11, 2013  (the  effective  date  of  this 
AD). 

Note  for  paragraph  (g)(l)(i).  (g)|l)(ii),  and 

(g) (1)(iii)  of  this  AD:  To  assist  in  determining 
the  age  of  the  airiilane.  you  may  contact  Pijjer 
Aircraft.  Inc:..  2920  Piper  Drive.  \T;ro  beach. 
Florida  32900:  telephone:  (772)  307-4301; 
Internet;  www.piper.com;  or  ac:cess  the  FAA 
airplane  registry  database  at:  http://rey,istrv. 
faa.y,()v/(dr(:raftin(juiry/S(‘ri(d_ln(pdry.asp\. 

(2)  After  the  a|)))licable  initial  inspection 
recpiired  in  paragraph  (g)(1)  of  this  AD. 
re])etitivelv  thereafter  at  intervals  not  to 
exceed  2.000  hours  time-in-service  or  7  years, 
whichever  occurs  first.  ins])ect  the  stabilator 
control  system  following  instructions  1 
through  10  of  Piper  Aircraft.  Inc.  Mandatory 
Service  bulletin  No.  1243A.  dated  November 
28,  2012. 

(h)  Repair 

If  any  cracks,  corrosion,  or  cable  fraying  are 
found  during  any  ins])ection  re(|uired  in 
j)aragraphs  (g)(1)  or  (g)(2)  of  this  AD.  before 
further  flight,  re|)lac:e  the  damaged  part  with 
an  airworthy  part. 

(i)  Oedit  for  Actions  Ac;complished  in 
Acc:ordani:e  With  Previous  Service 
Information 

This  AD  |)rovides  credit  for  the  ac:tions 
recpiired  in  this  AD  if  alrc:acly  clone  before 
Marc:h  1 1 . 201 3  (the  effc;c:tivc!  date  of  this  AD) 
following  Piper  Airc:raft.  Inc:.  Manclatorv 
.Servic;e  bnllc;tin  No.  1243,  clatc;cl  May  3, 

2012. 

(j)  Alternative  Mcithods  of  Uoinplianc:e 
(AMOUs) 

(1)  The  Manager.  Atlanta  Airc:raft 
(ic;rtific:ation  ()ffic;e  (AGO).  FAA,  has  the 
authoritv  to  approve:  AMOUs  for  this  AD.  if 
rc;c|uc:stc;cl  using  the;  procieclures  found  in  14 
UFR  39.19.  In  acc:orcianc:e  with  14  UFR  3‘).19. 
send  vonr  rc;c|uc;st  to  your  princ:i|)al  ins|)c;ctc)r 
or  loc:al  Flight  Standards  Distric:t  ()ffic:e.  as 
ap|)ro|)riate.  If  sc;ncling  iidormation  clirc:c:tly 
to  the  manager  of  the;  A(X).  send  it  to  the; 
attc;ntic)n  of  the  person  iclc;ntific;cl  in  the 
Relatc;cl  Information  sc;c:lion  of  this  AD. 
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(2)  Oiiforo  using  <iny  tipprovcul  AMOC:, 
nolify  your  appropriiilo  principal  inspcclnr, 
or  lacking  a  princi])al  insp(H:tor.  tin;  manager 
ol  llu!  loc:al  flight  standards  district  oH'ico/ 
cortilicate  holding  district  oHiiK;. 

|k)  Kidalod  Int'ormalion 

l''or  more  information  ahoiit  this  AD. 
contact  1  Itictor  1  Icrnando/..  Aerospace 
lingineer.  I’AA.  Atlanta  ACX),  1701  Colmnhia 
Avenue,  (lollege  Park.  (leorgia  aoiKl?: 
telejihone;  (404)  474-.">oa7:  lax:  (404)  474- 
.'iOOfi;  cmiail:  hecfor.hernand(!Z@laa.gov. 

(I)  Material  Incorporated  by  Reference 

(1)  The  Director  of  the  l-’ederal  Register 
a;)))roved  the  incorporation  hy  refenmee 
(IBR)  of  the  service  information  listed  in  this 
l)aragraph  under  .t  l)..S.(].  ,T52(a)  and  1  C3  R 
l)art  .'ll. 

(2)  You  must  use  this  s(!rvice  information 
as  applicable  to  do  the  actions  reciuired  hv 
this  AD.  iinhiss  the  AD  s|)(!cifies  otherwise. 

(i)  Pi|)er  Aircraft.  Inc.  Mandatory  Service 
Bulletin  No.  124.tA  dated  No\'(!mher  28, 

2012. 

(ii)  ResiU'ved. 

(.1)  Por  Pipcir  Aircraft,  Inc.  service; 
information  iilentified  in  this  AD.  contact 
Piper  Aircraft.  Inc..  2020  Piper  Drive;.  Ve;re) 
Be;ae:h.  Pleeriela  82t)()0;  te;le;phone;:  (772)  ,t07— 
4.'101 ;  Internet:  htlp-J/www.piptn'.com/jHii^i^fi/ 
pnhlicatkmfi.cfm. 

(4)  Ye)u  may  vie;w  this  se;rvie:e;  infeermaliem 
at  I'AA.  Small  Airphme;  Dire;e:le)rale;.  001 
Le)e:usl.  Kemsas  flitv.  Misse)uri  Ii410().  Pe)!' 
infeermatieen  e)n  the  availahility  e>f  this 
material  at  the;  PAA.e:all  (810)  820-1148. 

(5)  Yeeei  may  vie;w  this  se;rvie;e;  infe)rinatie)n 
that  is  ine:e)r])e)nite;el  hy  re;fe;re;ne:e;  at  the; 
N:itie)n:il  Are:hive;s  ami  Re;e:e)rels 
Aelministralieni  (N.ARA).  Peer  infe)rm!ilie)n  e)n 
the;  iivailahililv  e)f  this  material  at  N.XRA.  e:all 
202-741-0080.  e)r  ge)  te):  hllp:// 
ivww.drchivos.iiov/fadardl-ivgislcr/cji/ihi- 
locdlions.hlml. 

lssue;el  in  Kansas  (litv,  Misse)uri.  e)n  |anuarv 
22,2018. 

Karl  La\vn;nce;, 

Mdiidgdr.  Siiidll  Airplddd  Dirdctonitd.  Aircrdfl 
Cdii  if  i  cd  I  id  d  Sdr\  icd . 

|PR  Doe:.  2018-02075  Pileeel  2-1-18:  «:45  am) 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 2-0082;  Directorate 
Identifier  2010-SW-036-AD;  Amendment 
39-17318;  AD  2013-01-04) 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.,  Helicopters 

agency:  Fe;(le;ral  Avi.iliou 
Adiiiiiii.stratiun  (FAA).  DOT. 

ACTION:  Final  rule;. 

SUMMARY:  \Vt:  are;  aelopting  a  now 
airworthinos.s  din;c:tivo  (AD)  for  Boll 


Holiceijitor 'roxtron,  Inc.  (Boll),  Moele;! 

412  anel  412KP  holicojitors.  This  AD 
n;c]uiro.s  creiating  a  t;onipe)nont  liisteiry 
card  or  oeiuivalont  rocord  and  hogin 
counting  and  roe:oreling  the;  n’.nnlior  eif 
iict:innnliiloel  hinelings  ibr  e;ach  high  .lit 
crosstnho  a.ssonihly  (cros.stnhe;).  Also, 
this  AD  rt;(jnire;.s  instidling  “e:antion" 
deicals  reigiireling  towing  of  ti  hi;lie:optor 
at  or  above;  H,B(K)  penniels.  'I’liis  AD  alsei 
re;tiniros  ceinfirining  tho  crosstnho  is 
within  tho  horizontal  tle;fli;ctie)n  limits 
ami  re;])lacing  it  if  it  is  not.  This  AD  ahso 
r{;(jnire;.s  a  r(;cniTing  flnoroscont 
pom;trant  inspoction  (FBI)  eif  oach 
crosstnho  anel  nppe;r  c(;ntor  support  for 
a  crack,  any  correision,  nick,  scratch, 
elont,  eir  any  either  elamage;.  This  AD 
rocpiiros  ropairing  clamagoel  e;ros.stnhos 
and  nppe;r  conte;r  snpjiorts  that  are; 
within  accoptahlo  limits,  roworking 
crosstnhos  by  bonding  on  abrasion 
strips,  anel  roplat;ing  e;ach  nnairworthy 
crosstnho  with  an  airworthy  crosstnho. 
'Phis  AD  was  preimjitoel  by  analysis  eif 
tho  cro.sstnlios  condnetoel  as  a  reisnlt  of 
reicont  fiohl  failnros  anel  corrosiein 
proliloms  of  tho  affoctoel  cro.sstnbeis.  The; 
actions  are;  intonelod  to  jirovont  failnro 
of  a  ea  eisstnho,  ceillapso  of  tho  laneling 
goar,  anel  snh.soeinont  lei.ss  eif  control  eif 
tho  holicoptor. 

DATES:  This  AD  is  e;ffe;ctivo  March  11, 
2013. 

riio  Director  of  tho  Federal  Rogi.stor 
a]iprovod  tho  incor]ioration  hy  roforonco 
eif  a  certain  eloeannont  li.stoel  in  this  AD 
as  of  Mare:h  11, 2013. 

ADDRESSES:  For  service  information 
ielontifioel  in  this  AD,  ceintact  Boll 
Holiceiptor  Textron.  Inc.,  P.O.  Beix482. 
Feirt  Worth,  Texas  7lil01;  te;lopheino 
(817)  280-3391;  fax  (817)  280-0400;  or 
at  http:/ /www’.bdllcustonwv.com/ files/. 
Yein  may  rovieiw  tho  roforonceiel  service 
information  at  tho  FAA,  Office;  of  tho 
Re;gieinal  Oeinnsol,  Sonthwe;.st  Region, 
2001  Me;acham  Blvel.,  Room  (>03,  Fort 
Worth,  Texas  70137. 

Examining  tho  AD  Docket 

Yon  may  examine  tho  AD  deickot  on 
tho  lntorne;t  at  http:// 
\v\\’\v.regiil(itions.<>ov  or  in  iie;rson  at  the; 
Deicke;!  Operations  Office;  he;twe;on  9 
a.m.  anel  5  p.m.,  Meinelay  threingh 
Frielay,  e;xe:e;iit  Fe;ele;ral  heilielays.  The;  AD 
eleie.kot  e:eintains  this  AD,  emv 
ine:eirpeir€ite;el-liy-re;fe;re;ne;e;  se;rvie;e; 
infeirmatiein,  the;  e;e:eineimie:  ovalnatiein, 
any  e;eimme;nts  re;e:e;ive;el.  emel  eithe;r 
infeirmatiein.  The;  .stre;e;t  :ielelre;,ss  ibr  tho 
Deie:ke;t  Oporatieins  Offie;e;  (pheino:  800- 
047-‘).')27)  is  IJ.S.  De;partme;nt  eif 
Transportation,  Deie;ke;t  Operations 
Offie;o,  M-30,  Wo.st  Bnileling  (h  einnel 
Fleieir,  Reieim  W12— 140,  1200  Now  jor.sov 
Avonne;  SE.,  VA^a.shingtein,  D(]  20.'j90. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mie:hae;l  Keihnor,  Aviatiein  Safety 
Engineior,  Reiteireaaft  (k;rtifie:atiem  Offie;e;, 
Reiteireiraft  Dire;e:teirate;,  FAA,  2(i01 
Me;ae;h;nn  Blvel.,  Fort  Weirth,  Teixas 
70137:  te;le;]iheine;  (817)  222-.'5170:  eimail 
7-(i\'S-(isiv- 1 7()@f(i(i.gov. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  Feihrnary  3,  2012,  at  77  FR  .'■)427. 
the;  Federal  Register  pnlilishe;el  einr 
neitie:e;  eif  prei]ieise;el  rnlomaking  (NPRM), 
which  ]ireipeise;el  to  amonel  14  CFR  jiart 
39  to  inednele;  an  AD  that  weinlel  apply 
to  Boll  Meielol  412  anel  412EF 
heiliceiptors.  'Fhat  NPRM  propeiseiel  to 
reiepiiro  exinnting  anel  roceireling  the; 
nnmlior  of  ae:e;nmnlatoel  lanelings  for 
e;ach  e:reisstnhe;  ein  a  e:ompeinont  histeirv 
e:arel  or  eiejiiivalont  roe:eirel  anel  in.stalling 
CAUTION  ele;e:als  re;gareling  teiwing  a 
holiceiptor  that  weighs  at  or  above;  8.900 
]ieinnels.  The;  Ni’RM  also  preipeise;el  to 
re;e|nire;  e:einfirming  that  tho  e;reisstnlie;  is 
within  the;  heirizontal  ele;ne;e:tiein  limits 
anel  re;]ilae:ing  it  if  it  is  neit.  Also,  the; 
NPRM  ]irei]ieise;el  tei  roepiiro  a  re;e:nrring 
FPl  eif  e;ae;h  creisstnlio  anel  upper  e;e;nte;r 
snp]ieirt  feir  a  e;rae:k,  any  e:eirreisiein,  a 
nie.k,  se:rate:h.  ele;nt,  or  other  elamage, 
rojiairing  e;ae:h  elamagoel  e:reis.stnhe;  anel 
njipor  e:e;nte;r  .sn]i]ieirt  if  there;  is  elamage; 
within  ae;e:e;pt;ihle;  limits,  roweirking 
e;ae:h  e:reis.stnlie;  by  lieineling  ahnisiein 
strijis,  anel  roplae.ing  e;ae:h  nnairweirthv 
e:rei.sstnlie;. 

The;  affe;e:te;el  e;rei.sstnlios  are;  the;  eilelor 
nein-aneielizoel  e:einfignratiein  anel  have; 
hael  a  .se;rvie:o  history  of  e:eirrei.siein 
preihloms.  In  ro.spein.se;  tei  re;iieirts  eif  fiolel 
failnros.  Boll  has  e:eimple;te;ei  a  leiaei  level 
survey,  material  e:ein]}ein  teisting,  anel 
aelelitieinal  analysis  eif  the;  e;rosstnlie;.s. 

The;  results  inelie;ate;  that  fatigue;  elamage; 
e;an  eie:e:nr  elnring  teiwing  anel  laneling. 
The;  jireipeisoel  re;e]nire;monts  wore; 
intonelod  to  proveint  failure;  eif  a 
cro.sstnlio,  e:eil lapse;  eif  the;  laneling  ge;ar, 
anel  snli.soejnont  hiss  eif  e:eintreil  of  the; 
he;lie;ei]ite;r. 

(]oinine;nts 

After  einr  NPRM  (77  I'R  .'5427, 

Fe;hrnary  3,  2012)  was  ]inhli,she;el,  we; 
re;e;e;ive;el  e;eimme;nt.s  freim  eine; 
eximmontor. 

R(;(|iiost 

One;  eximmontor  eihje;e;te;el  tei  the; 
prei]iei.sal  lie;e;;m.se;  eif  “exintinnal  neiiso, 
peillntion  anel  aggravatiein  as  a  reisnlt  eif 
leiw  flying  jilaneis.”  The;  e;einnne;nte;r 
oxpreisseiel  e.eine;e;rn  alieint  aelelitieinal 
airplanes  eijioniting  at  leiwor  eiltitneleis  Ibr 
leingor  porieiels  of  time;  eivor  heir  heime; 
neiar  Peiachtroei-Dokalli  Airport,  Ceiorgia. 
We;  finel  that  this  eximmont  eleios  neit 
pertain  to  the;  NPRM  (77  f’R  .'5427, 
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Fi;l)riiary  3,  2012)  regarding  13ell  Model 
412  and  412EP  helicopters,  and  believe 
the  comment  was  attached  to  the  NORM 
in  error.  We  find  the  comment  does  not 
warrant  extending  the  comment  j)eriod 
or  withdrawing  the  pro])o.sed  action. 

FAA’s  Determination 

We  have  nwiewed  the  rehivant 
information,  considered  the  comment 
received,  and  determined  that  an  unsafe 
condition  exists  and  is  likelv  to  exi.st  or 
develop  on  other  helicopters  of  these 
same  type  designs  and  that  air  safety 
and  the  ])nhlic  interest  recpiire  adoi)ting 
the  AD  recpiirements  as  ])roposed. 

Related  Service  Information 

We  have  reviewed  Bell  Helicojjter 
Alert  Service  Bulletin  No.  412-09-13.5, 
dated  Augn.st  25,  2009  (ASB).  The  ASB 
specifies,  within  0  months  after 
receiving  the  y\.SB,  for  each  affected 
cro.sstuhe,  a  recurring  12  month/2500 
landing  FBI,  a  recurring  12  month/2500 
landing  deflection  check,  and  use  of  a 
towing  retention  kit  per  BHT-412-S1-58 
Cross  Weight  Towing  Kit  Provisions  and 
Puller  F(|nii)ment  for  helicopters  that 
weigh  8900  pounds  or  higher. 

Costs  of  Compliance 

We  (istimate  that  this  AD  will  affect 
115  helicojjters  of  l)..S.  R(!gistrv.  We 
estimate  that  operators  may  incur  the 
following  costs  in  order  to  com])lv  with 
this  AD.  It  will  take  about  1  work-hour 
to  caeate  a  component  hi.story  card  or 
ecjuivalent  record  and  begin  to 
determine  and  record  the  number  of 
accumulat(!d  landings;  0.5  work-hour  to 
install  caution  decals  on  the  pilot  and 
co-pilot  side  of  each  helicopter;  0.5 
work-hour  to  measure  the  horizontal 
deflection  of  each  cro.sstuhe;  3  work- 
hours  to  insjDect  and  j)r(;pare  the  area 
and  do  an  FBI  on  each  cro.sstuhe;  4 
work-hours  to  rework  a  crosstnhe. 
assuming  5  will  need  to  he  reworked; 
and  2  work-hours  to  re])lace  a  caosstuhi;, 
assuming  3  will  need  to  be  replaced. 

'fhe  av(Mag(;  labor  rate  is  .$85  ])er  work- 
hour  and  recpiired  parts  for  a 
rej)lacement  cro.sstuhe  will  cost  about 
.$9,315  per  helico])ter.  Based  on  these 
figures,  we  estimate  the  total  cost 
imjiact  of  this  AD  on  l)..S.  o])(!rator.s  to 
l)(!  $79,030. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  .States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  .Subtitle  1, 
.section  100,  de.scrihes  the  authority  of 
the  FAA  Administrator.  .Subtitle  VII: 
Aviation  Programs,  descaihes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 


We  are  issuing  this  rnlemaking  under 
the  authority  de.scrihed  in  .Subtitle  VII, 
Part  A,  .Suh])art  III,  .Section  44701: 
“Ceneral  recjnirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
])romoting  .safe  flight  of  civil  aircraft  in 
air  commerce  by  pniscrihing  regulations 
for  practices,  methods,  and  ])rocedur(!.s 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  'Phis  nigulation 
is  within  the  .scope  of  that  authoritv 
because  it  addre.sses  an  nn.safe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

This  AD  will  not  have  federalism 
imj)lications  under  Executive  Order 
13132.  This  AD  will  not  have  a 
substantial  direc;t  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  jjower  and 
res])onsihilities  among  the  various 
levels  of  government. 

For  the  rea.sons  discu.ssed  above,  I 
ccntify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action’’  under  Executive  Order  128(i(i; 

(2)  Is  not  a  “significant  rule”  under 
DO'f  Regulatorv  Policies  and  Procedures 
(44  FR  11934,  Rihruary  29.  1979); 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska  to  the  extent  that  it  justifies 
making  a  regulatory  distinction:  and 

(4)  Will  not  have  a  significant 
economic  impact,  |)ositive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  R(!gulatory 
Flexibility  Act. 

We  i)re])ared  an  economic  evaluation 
of  the  e.stimated  i;osts  to  com])ly  with 
this  AD  and  placed  it  in  the  AD  docket. 

List  of  Subjects  in  14  OFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authoritv 
delegated  to  me  hv  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  3‘) 
continues  to  read  as  follows: 

Authority:  49  II.S.C.  10()(g).  40113.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  hv  adding 
the  following  new  airworthiness 
clirei:live  (AD): 

201.3-01-04  Bell  Helicopter  Textron,  Inc.: 

Ameiulinent  39-17318;  Docket  No. 


I‘’AA-201 2-0082;  Directorate  Identifier 
2010-.S\V-03f>-AD. 

(a)  Applic:ahility 

'I'his  AD  apjdies  to  Hell  1  lelicopler  Textron. 
Inc.  (Bell).  Model  412  and  412FP  helicoi)lers 
with  a  high  aft  crosstube  as.seinblv 
(crosstnbe),  part  nninluir  (IVN)  412-050-011- 
101. -103.  -105.  -107;  or  412-050-045-105, 
installed,  certificated  in  any  calegorx’. 

(h)  Unsafe  Condition 

This  AD  defines  the  unsafe  condition  as 
failure  and  corrosion  of  the  affected 
crosslubes.  Tins  condition  could  result  in 
colla|)se  of  the  landing  gear  and  subseipienl 
loss  of  control  of  the  belic()i)ler. 

(c)  Kfl'ective  Dale 

'I'his  AD  becomes  effei;tiv(!  March  11,  2013. 

(d)  (Compliance 

Yon  are  resjjonsible  for  performing  each 
action  retpiired  by  this  AD  within  the 
sjjecified  compliance  time  unless  it  has 
already  been  accomplished  prior  to  that  lime. 

(e)  Rerpured  Actions 

(1)  Within  50  hours  lime-in-service  (Tl.S); 

(1)  For  each  crosstnhe,  create  a  congionenl 
history  r:ard  or  eipiivalenl  record.  Begin  to 
count  and  record  Iht!  number  of  acciunulaled 
landings  for  each  crosstnhe.  For  the  ])urposes 
of  this  AD.  a  landing  would  he  counted 
anytime  the  helicopter  lifts  off  into  tin;  air 
and  then  lands  again  with  any  fnrllnn' 
reduction  of  the  col|(:ctive  after  the  landing 
gear  touches  the  ground. 

(ii)  Install  CAUTION  decals,  IVN  212-070- 
000-143.  on  the  pilot  and  co-pilot  sides  of 
each  helicoi)ter  as  depicted  in  Figure  3  of 
Bell  Helicopter  Alert  .Service  Bulletin  No. 
412-09-135.  dated  August  25.  2009  (A.SB). 
and  hv  following  the  Accomplishment 
Instructions,  Part  Itl — 'fowing,  ])aragraph  1., 
of  the  ASB. 

(2)  W'ilhin  0  months  and  thereafter  at 
intervals  not  to  exceed  12  months  or  2,500 
landings,  whichever  occ:nrs  first,  determine 
the  horizontal  deflection  of  each  crosstnhe 
from  the  centerline  of  the  helico])li!r  (BL  0.0) 
to  the  outside  edge  of  each  skid  tube.  Before 
further  flight,  replace  any  crosstnhe  that 
(!xceeds  any  maxinuun  allowable  deflection 
limit  contained  in  the  maintenance  manual. 

(3)  Within  0  months  and  thereafter  at 
intervals  not  to  exceed  12  months  or  2,500 
landings,  whichever  occurs  first: 

(i)  Remove  and  disassemble  the  landing 
gear  assembly  to  prej)are  eac.h  crosstnhe  for 
a  fluorescent  |)enelnml  inspection  (FPl)  by 
following  the  Accomi)lishment  Instructions, 
Part  1.  (raragrajihs  1.  through  9.,  of  the  A.SB. 

Note  1  to  paragraph  (e)(3)(i)  of  this  AD: 
Al)rasion  stri|).  P/N  200-050-301-111;  lower 
center  su])porl.  P/N  412-050-007-101.  with 
the  incor])oraled  Larson  LI 01  abrasion  slri|); 
and  lower  center  su])|)orl.  P/N  {)04-020-003. 
if  installed  on  anv  crosstnhe.  P/N  412-050- 
045-105.  or  reworked  crosstnhes.  P/N  412- 
050-011-101.  -103.-105.  or -107.  are  oidy 
removed  if  required  by  following  the 
instructions  in  the  A.SB  (see  items  2.  5,  and 
0  in  Figure  1  of  the  A.SB). 

(ii)  (dean  and  prepare  the  crosstnhe  for  the 
FPI  by  removing  the  sealant  and  ])aint  in  the 
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iiroa  (to|)i(:t(!(i  in  I'iguro  2  ol  llio  ASH  l)y 
t()llo\vin}>  llio  Accomiilislimoiil  Instruclioiis, 
Piirl  I.  "Cloaniii}’  and  l’n;))aralion." 
para}>ra|)lis  1.  lliroiigl)  ii.,  ol  tlu!  ASH. 

(iii)  Horrorm  an  l-’I’l  ol  oacli  crosslnljn  and 
uppiT  (;onl(!r  snpiinrt.  H/N  412-().tO-(K)()-1{)1. 
for  a  crack,  any  corrosion,  a  nick,  scralcli. 
donl.  or  any  otlior  daniago  l)y  following  tlio 
Accoini)lishnu!nl  Instructions.  Hart  I. 
“Inspiiction.’'  |)aragraplis  1.  through  2.  of  tin; 
ASH.  lls(!  Tahlu  2  in  tlio  ASH  to  dutca'iniiu! 
th(!  a|)))ropriat(!  lnsp(!ction  (iritiiria  Tahlu  to 
usu  in  tliu  inaint(Uiancu  manual,  wliich  list 
till!  inaxiinuin  repair  dainagu  limits  for  (uich 
crosstuhu  H/N  applicahh!  to  this  AD. 

(iv)  Ru])air  the  crosstuhi;  or  upjjur  c(mtur 
support  if  there!  is  any  corrt)sion.  a  nick, 
scratch,  dent,  or  any  otlua’  damage!  that  is 
within  the  maximum  re!])air  elamage  limits. 
heefeH'e  further  flight.  e)r  rejelaeu!  the!  e;re)sstuhe! 
with  an  airwe)rthy  crejsstuhe. 

Neele  2  to  paragraph  |e)(2)(iv)  etf  this  Al): 
'I'lu!  repilir  pre)e;e!elure!s  are  s|je!e;ifie!el  in  the! 
(ieemieement  Ke!|)iur  emel  Ovea  haid  Manual. 

(v)  If  the!re!  is  a  e:rae;k  eer  e)the!r  ehmiiige 
l)e!ye)nel  einy  eef  the!  maximum  re!pair  eliimeige 
limits.  he!fe)re!  feirthe!!'  flight.  re!])lae:e!  the! 
e:re)sstid)e!  with  em  airweerthv  e:re)sstuhe!. 

(4)  He!fe)re!  further  flight,  iifter  e:e)mple!ting 
peinignejeh  (e)(2)  e)f  this  AD.  re!we)rk  euiedi 
e:re)sstid)e!  H/N  41 2-()5IM)l  1-101 . -102. -1 0.'i. 
e)r  -107  by  a])plying  the  honeling  |)re)e:e!elure!s 
anel  ;ihrasie)n  stri])s  een  the  uneler  siele!  eef  the 
e:re)ssteihe!s  at  HI.  0.0  anel  HI.  14  hy  fe)lle)wing 
the!  Ae:e:e)m|)lishme!nl  Instreielieens.  Heirl  1. 
“Reweerk  eef  (;re)sstnhe!s."  paragra|)hs  1. 
threeugh  10.  eef  the  A.SH.  Reuxerel  een  the 
e:e)mj)e)ne!nt  histe)ry  esirel  eer  e!epiivale!nt  re!e;e)rel 
iin  ‘■l-’M"  le)  the  enel  e)f  the!  ])art  numhe!r 
.se!e|ue!ne;e!  e)f  e!ae:h  eaeesstuhe!  that  has  he!e!n 
i-enveerkeul  (leer  example.  412-O.iO-0 11- 
107HM).  Omit  the!  I,iuse)n  1.101  ahrasie)n  strij) 
at  HI.  O.t)  een  euich  eaeesstuhe!  whe!n  installing 
le)we!r  e;e!nte!r  su|)])e)rt.  H/N  0t)4-t)2l>-002  (ses! 
ite!m  0  in  I’igure!  1  e)f  the  ASH). 

(0  Spiicial  Flight  Hermits 

Sjeeudal  llight  i)e!rmils  leer  ins|)e:e:lie)ns  eenly 
may  he!  issueel  uneler  14  t'.FR  21.1!)7  anel 
21.1‘)0  te)  eeperate!  the  he!lie:e)])te!r  te)  ii  leeeiation 
whe!re!  the  reeipiireemeents  e)f  this  AD  e:an  he! 
ae;e:omplishe!el. 

(g)  Alleeriiative  Metheids  of  (Compliance 
(AMOCs) 

(1)  The  Miuiage!!’.  Re)te)re;rafl  (Certifieaitie)!! 
()ffie:e!.  FA  A.  may  a])pre)ve!  AMOCs  leer  this 
AD.  Se!nel  ye)ur  pre)pe)sal  te):  Mie:hae!l  Ke)hne!r, 
Aviatie)!!  Sideety  Fngineer.  Re)te)re:raft 
Ce!rtifie;atie)n  Offie;e!,  Re)te)re:raft  Direuiteerate. 
FAA,  2001  Me!ae:ham  Hlvel.,  Feut  Weerth. 
lexas  70127;  te!le!i)he)ne!  (817)  222-.")170; 
eemai I  7-(i\'s-(is\v- 1 70®fa(i.}’()v. 

(2)  Fe)r  e)])e!r;die)ns  ce)nelue:te!el  unele!rii  14 
CFR  part  119  e!])e!rating  e'.e)rtifie:ate!  eer  unele!r 
14  Cl-’R  piirt  91.  suhpiirt  K.  we!  suggest  that 
ye)u  ne)tify  ye)ur  prineiipiil  ins])e!e:te)r.  eer 
l:ie:king  a  prine:ipal  inspe!e:te)r,  the  manage!]’  of 
the!  le)e:al  flight  stanelards  etistrie;t  e)ffie;e  e)r 
e;e!rtifie:ate!  heeleling  elistrict  offie:e!  he!fe)re! 
e)pe!rating  any  iiire:raft  e;e)m|)lying  with  this 
AD  thre)ugh  an  AMOC. 

(Ill  Subject 

)e)inl  Aire:rafl  Se!rvie:e!  Ce)m])e)ne!nt  (|ASC) 
Ceeele!:  2210,  Main  I.iineling  (fear. 


(i)  Material  li)e:orporated  by  Refereiu:e 

(1)  The!  Dire!e:le)r  e)f  the  Federal  Register 
;i])pre)ve!el  the!  ine:e)rpe)nilie)n  by  re!fe!re!ne;e! 

(IHR)  e)f  the!  se!rvie:e!  infe)rmiilie)n  lisle!el  in  this 
p<iragra|)h  unele!r  .a  ll.S.C.  .5.'i2(a)  anel  1  C.FR 
|):irl  .al. 

(2)  Ye)u  must  use!  this  se!rvie:e!  infe)rmalie)n 
iis  iip])lie:iihle!  te)  eh)  the  ae:tie)ns  reupiireeel  hy 
this  AD.  unle!ss  the!  AD  spe!e:ifie!s  e)the!rwise!. 

(1)  He!ll  I  le!lie:e)pte!r  Alert  .Se!rvie:e!  Heilleetin 
Ne).  41 2-09-1 2.a.  elateul  August  2.').  2009. 

(ii)  Re!se!rve!el. 

(2)  Fe)r  Hell  1  le!lie:e)i)le!r  se!rvie:e!  infe)rmatie)n 
i)le!ntifie!el  in  this  AD,  e:e)ntae;t  Hell  I  le!lie:e)])te!r 
Textron.  Ine;..  H.O.  He)X  482,  Fe)rt  Werrth. 
Texas  70101 ;  teelephone!  (817)  280-2291;  fax 
(817)  280-0400;  e)r  at  /d//).// 
wnw.hallciistonun'.com/lihs/. 

(4)  Ye)u  may  vieew  this  se!rvie:e!  infe)rmcitie)n 
at  FAA,  Offie:e!  e)f  the  Re!gie)ni)l  Ce)unse!l. 
.Se)uthwe!st  Re!gie)n,  2001  Me!;ie;ham  Hlvel.. 
Re)e)m  002.  Feert  Weerth,  'l’e)xa.s  70127.  Fe)r 
infe)rm:itie)n  een  the!  aviiilahilitv  of  this 
material  at  the  FAA.  e:all  (817)  222-.all0. 

(.a)  Ye)u  may  vie!W  this  se!rvie;e!  infe)rmatie)n 
that  is  ine:e)rpe)rate!el  hy  re!fe!re!ne:e!  at  the! 
Ncilieenal  Are:hive!S  anel  Re!e:e)rel.s 
Aelministnitie)])  (NARA).  l-'e)r  infeermatie)])  e)n 
the!  iivailiihility  e)f  this  niciteeriiil  at  NARA,  e:all 
(202)  741-0020.  e)r  ge)  te):  liltp:// 
\\\\w.(irchiv(‘H.‘>nv/fi‘(l(!mI-r()p,iHl(ii/cfr/ihv- 
locntions.hiinl. 

Issueeel  in  Fe)rt  Worth.  Teixas,  e)n  laniiiirv  9, 
2t)12. 

Kim  Smith, 

Dimclonita  M(in(i^(fr.  Uoiorcmfi  Dimclorala. 
Aircraft  Certification  Service. 

IKK  Doe;.  2U1  :t-(l22:{8  Fiie!)!  2-l-i;i;  «:4,1  iim| 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 2-0639;  Directorate 
Identifier  2012-NM-005-AD;  Amendment 
39-17329;  AD  2013-02-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier, 
Inc.  Airplanes 

AGENCY:  Fodenal  Aviation 
Administration  (FAA).  Deijiartmont  of 
Tran.s])ortation  (DfTr). 

ACTION:  Final  rnlo. 

SUMMARY:  Wo  am  adopting  a  n(!\v 
airwortliiiuiss  dimetivn  (AD)  for  all 
Uoinbardior.  Inc.  Model  r,L-()()()-2l51H 
(Rogiomil  )ct  Series  100  ft  440) 
iiirplanes.  This  AD  was  ])rom])ted  by  a 
report  that  the  .safe  life  limit  and 
insjiection  retjuireunents  for  the 
horizontal  staliilizer  trim  actniilor 
(HSTA)  attachment  pins  and  trunnions 
were  not  listed  in  the  Airworlhine.ss 
Limilations  Section  of  the  maintenance 
program.  This  AD  requires  inspecting 


the  trunnions  and  upper  and  lower  ])in.s 
for  gouges,  scratcdies,  and  corrosion,  and 
re|)lacing  the  trunnions  if  neces.sary; 
and  adding  serial  numbers  and  new  ji.irt 
numbers  to  certain  trunnions,  and  upper 
and  lower  pins.  This  AD  also  retjnires 
revising  the  maintenance  jirogram  to 
incoriiorate  the  information  s])ecified  in 
certiiin  tenqiorary  revisions  of  the 
limitations  section.  We  are  issuing  this 
AD  to  detect  and  correct  cracking, 
gouges,  scratches,  and  corrosion  of  the 
IIS'TA  attachment  pins  and  trunnions, 
which  coukl  result  in  failure  of  these 
pins  and  trunnions  and  conseejnent 
di.sconnection  of  the  horizontal 
.stabilizer  and  subsequent  loss  of 
controllability  of  the  airplane. 

DATES:  This  AD  becomes  effective 
March  11.  2013. 

The  Director  of  the  Ftideral  Register 
ap]n'oved  the  incorporation  by  reference 
of  certain  jnihlications  li.sted  in  this  AD 
as  of  March  11,  2013. 

ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 
www.regiildtinns.gov  or  in  person  at  the 
ll.S.  Department  of  Transjiortation, 
Docket  Operations,  M-30,  West 
Huilding  Oronnd  Floor,  Room  W12-140, 
1200  New  jersey  Avenue  SK., 
Washington,  DO. 

FOR  FURTHER  INFORMATION  CONTACT: 

O.esar  Oomez,  Aerospace  Fngineer, 
Airframe  and  Mechanical  Svslems 
Branch,  ANE-1 71 ,  FAA.  New  York 
Airi;rait  Certification  Office,  1000 
Stewart  Avenue.  Suite  410,  Westhury, 
New  York  11.100;  telejihone  (.110)  22H- 
7318;  fax  (110)  794-1131. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
ajiply  to  the  .specified  jiroducts.  That 
NPRM  was  ]uihli.shed  in  the  Federal 
Register  on  Inne  20,  2012  (77  FR  30948). 
That  NPRM  projjosed  to  correct  an 
unsafe  condition  for  the  .sjiecified 
|)rodncts.  'The  Mandatory  Continuing 
Airworthiness  Information  (MCAl) 
states: 

During  a  review  of  the  I  h)rizonlal 
.Stiihilizer  Trim  Actuator  (IhSTA)  system,  it 
was  discovered  that  the  sale  life  limits  !md 
the  insj)ection  recjuirements  for  the  ll.STA 
iittiichment  pins  and  trunnions  were  not 
listed  in  the  Airworthiness  Limitations 
.Section  of  the  Instructions  for  Continued 
Airworthiness.  Also,  the  ll.STA  attiichment 
|)ins  and  trunnions  weu!  not  serialized 
making  it  impossible  to  keej)  accurate  records 
of  the  life  of  these  |)cirts.  Failure  of  these  |)ins 
and  trunnions  will  le.id  to  a  disconnect  of  the 
horizontal  stabilizer  and  suhseriuent  loss  of 
the  aeroplaiK!. 
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This  |(ianci(lian|  Airworlliinoss  Dinicliva 
(AD)  iiiaiulal(!s  llu;  sciriali/.alion  ol  tlu;  IISTA 
allachiiioni  ))ins  and  Ininnions. 

'I’he  n;(|uired  actions  include  a  detailed 
inspection  ol  the  trunnions  and  upper 
and  lower  jiins  for  gouges,  scratches, 
and  corrosion,  and  re])lacing  if 
n(!ce.ssary;  and  adding  serial  nunih(!rs 
and  new  part  nuinhers  to  certain 
trunnions,  and  upiier  and  lower  pins. 
The  nKinired  actions  also  include 
revising  the  maintenance  program  to 
incorporate  the  information  sjjecified  in 
certain  temporary  revisions  of  the 
limitations  section.  You  may  obtain 
further  information  by  examining  tin; 
MCAl  in  the  AD  docket. 

Comments 

We  gave  the  public  the  ojjportunity  to 
participate  in  develojjing  this  AD.  We 
considered  the  comments  njceived. 

Request  To  Allow  Alternative  Method 
of  Identifying  Parts 

Air  Wisconsin  Airlines  Corjjoration 
(Air  Wisconsin)  nupiested  that  we  allow 
the  use  of  indelible  ink  and  clear  coat 
to  mark  the  identified  MSTA.  The 
commenter  .stated  that  the  tolerances 
identified  in  Bombardier  Service 
Bulletin  ()()lR-27— l(i(),  dated  Se])temher 
2n,  2011,  are  too  strict  to  hand  vihro- 
pe(!n  these  individual  parts.  The 
commenter  ahso  noted  that  Bombardier, 
Inc.  is  working  on  a  revision  to  that 
.service  bulletin  to  authorize  marking  all 
of  these  parts  with  indelible  ink  and 
('.lear  coat. 

We  agree  that  an  alternative  method 
of  marking  the  MSTA  would  he 
beneficial  to  operators.  Since  the 
issuance  of  the  NPRM  (77  FR  3(i‘)48. 

)nne  20,  2012),  Bombardier,  Inc.  has 
issued  Service  Bulletin  OOlR-27-100. 
Revision  A.  dated  October  3.  2012, 
which  de.scrihes  an  alternative  method 
for  marking  the  HS'fA.  We  have  revised 
paragraphs  (g),  (h),  (i),  and  (n)  of  this  AD 
to  reference  Bombardier  Service 
Bulletin  (jOlR-27-100,  Revision  A, 
dated  October  3,  2012.  We  have  also 
added  a  new  ])aragra])h  (j)  to  this  AD  to 
allow  credit  for  actions  done  before  the 
effective  date  of  this  AD  in  accordance 
with  Bombardier  Service  Bulletin  001 R- 
27-100.  dated  September  20,  2011.  We 
have  re-identified  the  subsecjuent 
paragra])hs  accordingly. 

Request  To  Olarih'  the  Term 
“Horizontal  Stabilizer  Trim  Actuator 
(IISTA)  Trunnion  Support” 

Air  Wisconsin  requested  that  we 
clarify  what  is  meant  by  “HSTA 
trunnion  support.”  as  referenced  in 
paragrajjh  (j)  of  the  NPRM  (77  FR  30048, 
jnne  20,  2012)  and  Bombardier 
'remjjorarv  Revision  2B-2180,  dated 


August  8,  2011,  to  Appendix  B — 
Airworthiness  Limitations,  of  Part  2, 
Airworthiness  Retjuirements,  of  the 
Bombardier  (iL-000-2Bl0  Maintenance 
Retpiirements  Manual. 

We  agree  to  clarify  the  definition  of 
MSTA  trunnion  sn])port.  The  MSTA 
trunnion  sup|)ort  includ(!s  the  upper 
and  lower  attachments  of  the  IISTA  to 
the  airframe  mounting  structure.  No 
change  has  been  made  to  the  AD  in  this 
regard. 

Request  To  Make  Documents  Available 
to  Public 

Air  Wisconsin  re(juested  that  the 
documents  “Aeros])ace  Standard  478” 
and  “ATA  Re|)ort  .11-93-01  ‘Structural 
Maintenance  Program  Guidelines  for 
Ccintinuing  Airworthiness’”  he  made 
available  to  the  public.  The  commenter 
stated  that  these  documents  are 
referenced  in  Bombardier  Service 
Bnlletin  ()0lR-27-100,  dated  September 
29. 2011. 

We  disagree  with  the  recjuest  to  make 
these  doi.'innents  available  to  the  j)nl)bc. 
At  the  final  ride  stage,  we  post  on 
wwiwivgiilations.f’ov  onlv  the  .service 
information  that  is  approved  for 
incorporation  by  reference  in  the  final 
rule  by  the  Office  of  the  Federal 
Register.  Since  Aerosjiace  .Standard  478 
is  not  a  document  that  is  incorporated 
by  reference,  we  do  not  make  it 
available  on  that  Web  site.  However,  if 
the  document  is  not  currentlv  in  an 
o])erator’s  pos.session.  it  can  he  obtained 
from  the  airplane  manufacturer  at  the 
address  sjiecified  in  paragraph  (n)(2)  of 
this  AD.  We  have  added  an  option  to 
jiaragraph  (i)  of  this  AD  to  allow 
operators  to  do  the  actions  using  a 
method  approved  by  the  FAA.  ATA 
Rejiort  .11-93-01  “.Structural 
Maintenance  Program  Guidelines  for 
Gontinning  Airworthiness”  is  not 
necessary  to  accompb.sh  the  AD  actions. 
It  is  not  necessary  for  coinjibance  with 
the  AD,  and  is  cited  as  reference 
material  only. 

Conclusion 

We  reviewed  the  available  data, 
including  the  comments  received,  and 
determined  that  air  safety  and  the 
jniblic  intere.st  reipiire  adojiting  the  AD 
with  the  changes  described  jireviously 
and  minor  editorial  changes.  We  have 
determined  that  these  changes: 

•  Are  consistent  with  the  intent  that 
was  projiosed  in  the  NPRM  (77  FR 
30948,  )une  20,  2012)  for  correcting  the 
un.safe  condition:  and 

•  Do  not  add  any  additional  burden 
upon  the  public  than  was  alreadv 
proposed  in  the  NPRM  (77  FR  30948, 
June  20.  2012). 


Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
180  products  of  II..S.  registrv.  We  also 
estimate  that  it  will  take  about  20  work- 
hours  ])er  })roduct  to  comply  with  the 
basic  reijuirements  of  this  AD.  The 
average  labor  rate  is  .S81  per  work-hour. 
Reijuired  parts  will  cost  about  .$102  per 
jiroduct.  Where  the  service  information 
lists  required  parts  co.sts  that  are 
covered  under  warranty,  we  have 
assumed  that  there  will  he  no  charge  for 
these  jiarts.  As  we  do  not  control 
warranty  coverage  for  affected  parties, 
some  parties  may  incur  costs  higher 
than  e.stimated  here.  Based  on  these 
figures,  we  estimate  the  cost  of  this  AD 
to  the  IJ..S.  operators  to  he  $1,091,132, 
or  $1,802  per  product. 

In  addition,  we  estimate  that  any 
nece.ssary  follow-on  actions  would  take 
about  20  work-hours  and  require  parts 
costing  .$4,391,  for  a  co.st  of  .$0,091  per 
product.  We  have  no  way  of 
determining  the  number  of  jiroducts 
that  may  need  these  actions. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  .States  Code 
specifies  the  FAA’s  anthoritv  to  issue 
rules  on  aviation  safety.  .Subtitle  1. 
section  100,  de.scrihes  the  authority  of 
the  FAA  Administrator.  “.Subtitle  VII: 
y\viation  Programs,”  describes  in  more 
detail  the  scojie  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “.Subtitle  VII, 
Part  A,  .Suhpart  111,  .Section  44701: 
General  requirements.”  Under  that 
.section.  Congress  charges  the  F’AA  with 
promoting  safe  bight  of  civil  aircraft  in 
air  commerce  by  pre.scrihing  regulations 
for  practices,  methods,  and  jirocedures 
the  Administrator  finds  nece.ssary  for 
.safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
becau.se  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
jiroducts  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  .substantial  direct  effect  on 
the  .States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
resiKinsihilities  among  the  various 
levels  of  government. 

For  the  reasons  di.scussed  above,  I 
certify  that  this  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  128(i(): 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regnlatorv  Policies  ami  Procedures 
(44  FR  11034,  February  26.  1979); 
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3.  Will  not  affect  intrastate  aviation  in 
Alaska;  and 

4.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  R(;gulatory 
Flexibility  Act. 

We  prej)are(l  a  regulatory  (ivabiation 
of  the  estimated  costs  to  comply  with 
ibis  AD  and  placed  it  in  the  AD  docket. 

Kxamining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.rcgnhitions.^ov:  or  in  person  at  the 
Docket  Operations  office  b(!t\veen  9  a.m. 
and  5  j).m..  Monday  tbrongb  Friday. 
exce|)t  Federal  holidays.  The  AD  docket 
contains  the  NPRM  (77  FR  38948.  )une 
20.  2012),  the  regulatory  evaluation,  any 
comments  received,  and  other 
information.  The  street  address  for  the 
Docket  Operations  office  (telej)bone 
(800)  04 7-5.127)  is  in  the  ADDRESSES 
section.  (Comments  will  be  available  in 
the  AD  docket  sbortlv  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  trans])orlation.  Aircraft.  Aviation 
.safety.  Incorporation  by  reference, 

.Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  (iFR  i)arl  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  11..S.C.  l()(i(g).  401  Kt.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.1 3  by  adding 
the  following  new  AD: 

20i:t-02-08  Bomhardier,  tni;.:  Ameiuiinont 
:19-17:J29.  Docket  No.  FAA-201 2-00.19; 
Directorate  Identifier  2012-NM-00.1-AD. 

(a)  KO'ective  Date 

Tliis  airworthiness  directive  (/\D)  becomes 
effective  March  11. 201  :i. 

(h)  Ailected  Alls 
None. 

(i:)  Applicahility 

(1)  'I’his  AD  api)lies  to  Bombardier.  Inc. 
Model  (;L-000-2B19  (Regional  lel  .Sciries  100 
H  440)  airplanes,  certificated  in  any  category, 
all  serial  numbers. 

(2)  This  AD  nHjiiires  revisions  to  certain 
oi)erator  maintenance  docninents  to  include 
new  actions  (e.g..  insirections)  and/or  (iritical 
Design  Coidignration  (Control  Limitations 
((;DCX3,s).  tX)m])liancc!  with  tluise  actions 
and/or  (dXXd.s  is  recpiired  by  14  (’1  R 
91.40:i(c).  For  airplanes  tliat  have  Ireen 


previously  modified,  altered,  or  repaired  in 
the  areas  addressed  by  this  AD.  the  operator 
may  not  be  able  to  accom|)lisb  the  actions 
described  in  the  revisions.  In  ibis  situation, 
to  comply  with  14  (X  R  !)1.40:i(c).  the 
oirerator  nuist  retpiesl  approval  for  an 
alternative  method  of  compliance  according 
to  |)aragrapb  (m){l)  of  Ibis  AD.  The  recpiesl 
should  include  a  descrii)tion  of  changes  to 
the  recpdred  actions  that  will  ensure  the 
conliimed  o])eralional  safety  of  the  airplane. 

(d)  Subject 

Air  Transporl  Assor:ialion  (ATA)  of 
America  (lode  27:  Flight  controls. 

(e)  Reason 

This  AD  was  prompted  by  a  report  that  the 
safe  life  limit  and  inspection  recpnrements 
for  the  horizontal  stabilizer  trim  actuator 
(IhSTA)  attachment  ])in.s  and  trunnions  were 
not  listed  in  the  Airworthiness  Limitations 
.Section  of  the  maintenance  program.  We  are 
issuing  this  AD  to  delect  and  correct 
cracking,  gouges,  scratches,  and  corrosion  of 
the  IhSTA  atlachnieni  ])ins  and  trunnions, 
which  could  result  in  failure  of  these  pins 
and  trunnions  and  consecpient  disconnection 
of  the  horizontal  stabilizer  and  subsecpienl 
loss  of  controllability  of  the  air))lane. 

(i)  (lompliance 

Yon  are  res])onsible  for  having  the  actions 
nupdred  by  this  AD  performed  within  the 
com])liance  limes  specified,  unless  the 
actions  have  already  been  done. 

(g)  Inspection 

At  the  earliest  of  the  limes  s|)ecified  in 
paragra])hs  (g)(1).  (g)(2).  and  (g)(:i)  of  this  AD: 
Do  a  detailed  inspection  of  the  trunnions, 
upper  |)ins.  and  lower  pins  identified  in  table 
1  to  paragra|)hs  (g)  and  (h)  of  this  AD.  for 
gouges,  scratches,  and  corrosion,  in 
accordance  with  the  Ac:com])lishmenl 
Instructions  of  Bomhardier  .Service  Bulletin 
1)01  R-27-l()(),  Revision  A.  dated  Dclober  II. 
2012. 

(1)  Within  .1.000  flight  hours  after  the 
effective  dale  of  this  AD. 

(2)  Within  00  months  after  the  effective 
date  of  this  AD. 

(11)  Before  the  acc:uinulalion  of  40.000  total 
flight  t:ycles,  or  within  00  days  after  the 
effective  dale  of  this  AD.  whichever  occurs 
later. 


Table  1  to  Paragraphs  (g)  and  (h) 
OF  This  AD — Affected  Parts 


Part  name 

Part  No. 

Upper  Pin . 

600-92384-5 

Upper  Pin . 

600-92384-7 

Upper  Pin . 

601R92310-1 

Lower  Pin . 

600-92383-5 

Lower  Pin . 

600-92383-7 

Lower  Pin . 

601R92309-1 

Trunnion . 

601R92386-1 

(h)  Replacement 

If,  during  any  insirection  nuiuired  by 
paragra])h  (g)  of  this  AD,  any  gouges, 
scratches,  or  corrosion  are  found ;  Before 
further  flight,  rejrlace  the  affected  part  with 
a  part  other  than  one  identified  in  table  1  to 


])aragraph.s  (g)  and  (h)  of  this  AD.  in 
accordance  with  the  Accom])lishmenl 
Instructions  of  Bombardier  .Service  Bulletin 
OOlR-27-100.  Revision  A.  dated  October  11. 
2012. 

(i)  Re-Ideulincation 

If.  during  anv  ins|)eclion  re(|uired  bv 
|)aragra|)h  (g)  of  this  AD.  no  gouges,  scratches 
or  corrosion  are  found:  Before  further  flight, 
add  serial  numbers  ami  new  part  uumbers  to 
the  trunnions.  up|)er  ])ins.  and  lower  pins,  in 
accordance  with  the  Accomplishment 
Instructions  of  Bombardier  .Service  Bulletin 
001 R-27-1 00.  Revision  A.  dated  October  11. 
2012:  or  using  a  method  ajrproved  bv  the 
Manager.  International  Branch.  ANM-TIO. 
Trans])orl  Airplane  Directorate.  FAA. 

(j)  (Iredit  for  Previous  Actions 

This  jraragraph  jirovides  credit  for  the 
actions  specified  in  i)aragra|)hs  (g).  (h),  and 
(i)  of  this  AD.  if  those  actions  were  irerformed 
before  the  effective  dale  of  this  AD  using 
Bombardier  .ScM'vice  Bulletin  OOlR-27-100, 
dated  .September  29.  2011  (which  is  not 
incorporated  hy  reference  by  this  AD). 

(k)  Rovi.se  Maintenanc:e  Program 

Within  lit)  days  after  the  effective  dale  of 

this  AD,  revise  the  maintenance  ]n()grain  to 
incorporate  the  information  s])ecified  in 
Bomhardier  Tem|)orarv  Revisions  2B-2180, 
dated  August  8,  2011;  and  211-21 80,  dated 
August  8,  2011;  to  Aj)])endix  B — 
Airworthiness  Limitations,  of  Part  2, 
Airworthiness  Recjuireinenls.  of  the 
Bomhardier  (IL-000-2B1 9  Maintenance 
Recpiiremenls  Manual  (MRM).  The 
compliance  lime  for  doing  the  initial 
re])lacement  for  the  ll.STA  trunnion  su|)porl 
and  attaching  hardware  is  before  the 
accumulation  of  80.000  landings  or  within  00 
days  after  the  effective  dale  of  tliis  AD. 
whichever  occurs  later.  The  compliance  time 
for  doing  the  initial  inspection  of  the  u|)per 
and  lower  installation  jiins  of  the  horizontal 
stabilizer  jiitch  trim  actuator  is  before  the 
accunmialion  of  40.000  landings  or  within  00 
days  after  the  effective  date  of  this  AD. 
whichever  occurs  later. 

(l)  No  Alternative  Actions  or  Intervals 

After  accomplishing  the  revision  recpdred 
by  paragra])h  (k)  of  this  AD.  no  alternative 
actions  (e.g.,  insjiections)  or  inlervcds  mav  be 
used  unless  the  actions  or  intervals  are 
a|)proved  as  au  alternative  method  of 
compliance  (AMOtd  in  ac.cordanc:e  with  the 
procedures  specified  in  ])aragra|)h  (m)(l)  of 
this  AD. 

(m)  Other  FAA  AD  Provisions 

The  following  provisions  also  ajijilv  to  this 
AD: 

(1)  Alluriuiliva  Molluxis  of  ('ompluinco 
(/\M()(]s):'V\w  Manager,  New  York  Aircraft 
('.erlificalion  Office.  ANE-170.  FAA,  has  the 
authority  to  ajiprove  AMOC’.s  for  this  AD,  if 
recpiesled  using  the  |)rocedures  found  in  14 
CFR  ,'19.19.  In  acc:ordance  with  14  CFR  39.19. 
send  your  recpiesi  to  your  princ;i|)al  ius])eclor 
or  loccd  Flight  .Slaudards  District  Office,  as 
appropri.'ile.  If  sending  information  directly 
to  the  A(X).  send  it  to  ATTN;  Program 
Manager,  tamlinuing  0|K!ralion;d  Safely, 
FAA.  New  York  ACO,  lOOO  .Stewart  Avenuc!. 
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Siiil(!  410.  VV(!sll)iirv,  Now  York  ll.'iOO; 
loloirhonc  ."il  0-228-7:100;  lax  .Tl0-7<)4-.'').5:n. 
lloloiHi  tisin{<  any  approvtjcl  AMOC.  nolil'v 
your  apj)r()|)i  iali!  priiu:i])al  insjxiclor.  or 
lacking  a  |)riiu:i|)ai  ins])(!(:lor.  Ilio  nianagi!!'  of 
tlu!  local  riiglil  standards  disirici  oliicc;/ 
ccirliiicatc!  holding  district  fjll'icc.  The  AMOC 
ap|)roval  hittcir  nuist  s|)(!cil'icallv  rclcnnicc 
thisAI). 

(2j  Airworthy  Product:  l’’or  any  riupiironuait 
in  this  All  to  obtain  corr(;ctiv(!  actions  Ironi 
a  inanidacturcr  or  otlna'  source.  us(!  these 
actions  il  they  are  l''AA-ap])roved.  Corrective; 
actions  are  considered  I''AA-ap])roved  il  tlu;)’ 
are  ap|)roved  hy  the  .State;  e)l’l)e;sign  Autheei  ity 
(e)r  the;ir  ele;le;gateel  agent).  Yeni  eire;  re;epiire;el 
te)  assure  the;  ])re)elue:t  is  airweerthy  l)e;le)re;  it 
is  re;turne;d  te;  servie:e;. 

(n)  Related  Iniurmation 

(1)  R(;l{;r  to  Manelate)ry  Ceintinuing 
Airweuthiness  Inlejiinatie)!!  (MCAI)  Canaelian 
Airweerthiness  Dire;ctive  CI''-2011-4.t.  elcite;el 
lle;e:e;inher  19.  2011.  anel  the  service 
inlbrniiitie)!!  spe;cil’ie;el  in  ]);iragra])hs  (n)(l)(i). 

(n) (l)(ii),  anel  (n)(l)(iii)  eelThis  AD.  le)!'  re;late;el 
inlorineition. 

(1)  Ue)mharelie;r  .Se;rvice;  llulletin  OOlK-27- 
100.  Re;vi.sie)n  A.  elale;el  Oe:te)he;r  ,'1.  2012. 

(ii)  He)inharelie;r  Te;iupe)rcirv  Ke;visie)n  213- 
2180.  elateel  August  8.  2011,  te;  Ap])e;ndix  13 — 
Airwe)rthine;.ss  Liinitiitie)ns.  e)l  I’eirt  2, 
Airwe)rthine;.ss  Re;epiire;me;nts.  e)IThe; 
I5e)iuhiirdie;r  CL-000-2U19  .M;nnte;nime:e; 
Re;(pure;nie;nts  Maiuud. 

(iii)  I3e)iuharelie;r  Teenipeinirv  Reevisieen  213- 
2180.  eliite;el  August  8.  2011.  te;  Appe;nelix  13 — 
Airwe)rlhiness  Liiuitatieuis.  e)l  I’art  2. 
Airwe)rlhine;.ss  Re;eiuire;me;nts.  eel’ the; 
I3e)nd):irelie;r  CL-000-2I11 !)  M;nute;nime:e; 
Re;(pur(;me;nts  Manual. 

(2)  l''e)r  se;rvie:e;  inle)rinalion  iele;ntirie;el  in 
this  AD.  ce)ntacl  ISeunharelier.  Inc..  400  Cc)te- 
Vertu  Rereiel  \Ve;sl.  Deerval.  Que’;he;e:  I14S  1 Y9. 
Ciinaela:  tel(;i)he)ne  .al4-8.T.a-.a000;  lax  .514- 

8,5.5-7401 ;  e;niail 

thd.crj@(wro.boiul)ardicr.com:  lnte;rne;t  http:// 
www.hoiuhardicr.com.  Ye)u  iiiav  re;vie;w 
e;e)pies  e;!  the;  re;l'e;rene:eel  service  inlbrinatie)!! 
at  the;  l-’AA,  Transi)e)rt  Airplane  Direeitoiiite, 
1001  Lind  Avenue  S\V..  Renle)n.  Washingteui. 
I’or  inl'orinalieui  e)n  the  availahilitv  eel  this 
mate;rial  at  the;  FAA.  e;all  42.5-227-1221. 

(o)  Material  Incorporated  by  Reference 

(1)  The;  Dire;e:te)r  ed  the;  Feeleral  Re;gister 
.'i])|)re)veel  the;  ince)r])e)ralie)n  hv  rele;re;ne:e 
(115R)  e)f  the  se;rvie;e  inlbrnuilion  liste;el  in  this 
l)iiragraph  unele;r  .5  IJ.S.C.  .5.52(ei)  anel  1  CFR 
])arl  .51 . 

(2)  Ye)u  must  use  this  service;  iidbrinatie)n 
as  api)lie:ahle;  te;  eh)  the;  aelienis  re;(iuire;el  hy 
this  AD.  unle;ss  the;  AD  s))e;cil'ie;s  e)the;rwise. 

(i)  I3e)mharelier  Se;rvice;  llulletin  OOlR-27- 
100,  Re;visie)n  A.  elateel  ()e:te)he;r  ;i,  2012. 

(ii)  lle)nihiirelier  Tem|)e)rarv  Re;visie)n  213- 
2180.  elciteel  August  8.  2011,  le)  Appe;nelix  11 — 
Airwe)rthiness  Limitations,  e)l  Part  2. 
Airwe)rthiness  Re;(iuire;nie;nts,  e)l  the 
rie)inh;irelie;r  CL-000-2I31 !)  Maintenance; 
R(;(piireme;nls  Manned. 

(iii)  lleemharelier  Temporeiry  Re;vision  213- 
2180.  elateel  August  8,  2011,  te)  Ai)i)e;nelix  B — 
Airwe)rthiness  Limitations.  e)rPeirt  2. 
Airwe)rthiness  Re;quire;ments.  ol  the 
I3e)ml)arelier  C]L-000-21119  Mainteneme:e; 
Re;e]uirements  Manual. 


(,'l)  I’’e)r  se;rvie:e  inibrmedie)])  iele;util'ie;d  in 
this  AD.  e:e)nteie:l  lle)ml)en'dier,  Inc.,  400  C(“)te;- 
Vi;rlu  Re)eid  West,  De)rviil,  Que';he;e:  1I4.S  1Y9. 
Cemeiela;  te;le;])hone  .514-8.5.5-.5000;  lax  .514- 

8.5.5- 7401;  e;in;iil 

thd.crj&acro. homhardicr.com:  Interne;!  http:// 
www.homhardicr.com. 

(4)  Ye)u  meiy  re;vie;w  ce)|)ie;s  eefthe;  se;rvic(; 
inibrineitie)))  ed  the;  PAA,  Treinsi)e)rt  Airieleine; 
Dire;e:le)rale.  1001  Linel  Ave;nue;  .SW.,  Re;nte)n. 
Washingte)!).  Peer  inlbrmeitie)!)  een  tlu; 
eiveiilahility  eel  this  m;ile;rieil  eit  the  PAA,  cedi 

42.5- 227-1221. 

(.5)  Ye)u  ineiy  vie;w  this  se;rvie:(;  inlbrmedion 
tiled  is  ine:e)rpe)reile;el  hy  relere;ne:e;  ed  the 
Neitional  Archivi;.s  anel  Ri;e:e)ril.s 
Aelministredie)n  (NARA).  Peer  iidbrinalieen  e)n 
the;  eivailahilitv  eelThis  m;de;rial  ed  NARA,  call 
202-741-00:16,  or  go  to;  http:// 

WWW. archives. gov/fcdcral-rcgistcr/cfr/ihr- 
locations.html. 

Issueel  in  Re;nte)n,  Washingte)!!.  on  lanuarv 
10.201:1. 

Michael  Kaszyeki, 

Acting  Manager,  'I'ransport  Airplane 
Directorate.  Aircraft  Certification  Service. 

|FK  De)i:.  vom-ois^l  Pili;el  2-l-i:i:  K:4.5  am| 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30882;  Arndt.  No.  3517] 

Standard  Instrument  Approach 
Procedures,  and  Takeoff  Minimums 
and  Obstacle  Departure  Procedures; 
Miscellaneous  Amendments 

AGENCY:  FtHloreil  Avieition 
Adniinistreition  (P’AA),  DG'!’. 
action:  Fiiml  Riilu. 

SUMMARY:  This  rulo  e.stahlislms,  euneuds. 
suspends,  or  revokes  Steuideird 
Instruinent  Approeich  Procedures 
(SlAlLs)  eind  eis.sociated  Takeoff 
Miniinuins  and  Obstacle  Departure 
Procedures  for  ojierations  at  certain 
airjiorts.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
Sy.stein.  such  ;i.s  the  commissioning  of 
new  navigational  facilities,  adding  new 
oh.stacles,  or  changing  air  traffic 
recpiirements.  These  changes  are 
designed  to  jirovide  .safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  llight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  February  4, 
2013.  The  compliance  date  for  each 
SlAP,  associated  Takeoff  Minimums. 
and  GDP  is  specified  in  the  cunendatory 
provisions. 


'I’he  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  ajiproved  by  the  Director 
of  the  l'’ed(!ral  Register  as  of  Fehruarv  4, 

201:3. 

ADDRESSES:  Avaihihility  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Hxoniinotinn — 

1.  FAA  Rules  Docket,  FAA 
Head(]uarters  Building,  800 
Independence  Avenue  SVV., 

Washington,  DC  20.501; 

2.  'I’he  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located: 

3.  'Fhe  National  Flight  Procedures 
Office,  0500  South  MacArthur  Blvd., 
Oklahoma  City,  OK  73100  or, 

4.  The  National  Archives  and  Records 
Admini.stration  (NARA).  P’or 
information  on  the  availahilitv  of  this 
material  at  NARA,  call  202-741-0030. 
or  go  to:  http://\v\v\v.archivos.gov/ 
federol  legist ov/code_ofjedor(il_ 

reg  It  lot  ion  s/ ibrioca  tions.htinl. 

Avoilahilitv — All  SlAPs  and  'fakeoff 
Minimums  and  GDPs  are  civailable 
online  free  of  charge.  Visit  http:// 
www.nfdc.faa.gov  to  register. 
Additionally,  individual  SlAP  and 
Takeoff  Minimums  and  GDP  copies  mav 
he  obtained  from: 

1.  FAA  Public  hujuiry  Center  (APA- 
200),  FAA  1  leadciuarters  Building,  800 
Independence  Avenue  SW., 

Washington,  DC  20501;  or 

2.  'I’he  FAA  Regional  Office  of  the 
region  in  which  the  affectetl  airj)ort  is 
located. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Dunham  HI.  Flight  Procedure 
Standards  Branch  {AFS-420),  Flight 
Technologies  and  Programs  Divisions, 
Flight  Standards  Service.  Federal 
Aviation  Administration,  Mike 
Monronev  Aeronautical  Center.  ()500 
South  MacArthur  Blvd.  Oklahoma  Citv, 
OK  73100  (Mail  Address:  P.O.  Box 
25082.  Oklahoma  Citv,  OK  73125) 
Teh?phone:  (405)  054-4104. 
SUPPLEMENTARY  INFORMATION:  This  rule 
amends  Title  14  of  the  Code  of  Federal 
Regulations,  Part  07  (14  CFR  part  07),  hy 
establishing,  amending,  suspending,  or 
revoking  .SIAPS,  Takeoff  Minimums 
and/or  GDPS.  The  ccimplete  njgulators 
description  of  each  SlAP  and  its 
cissociated  Takeoff  Minimums  or  GDP 
for  an  identified  airport  is  listed  on  FAA 
form  documents  which  are  incor|)orated 
hv  reference  in  this  amendment  under  5 
fj.S.C.  552(a).  1  CFR  part  51,  and  14 
CFR  ])art  07.20.  The  apj)licahle  FAA 
Forms  are  FAA  Forms  8200-3,  8200-4, 
8200-5,  8200-1 5A,  and  8200-1513  when 
re(|uired  hy  an  entry  on  8200-1 5 A. 
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The  large  ninnber  of  SIAPs,  Tak(;off 
Mininuims  and  ODPs,  in  addition  to 
their  ctiinplex  nature  and  the  need  lor 
a  special  format  make  puhlication  in  the 
Federal  Register  exj)ensive  and 
impractical.  Furthermore,  airmen  do  not 
use  the  regulatory  text  of  the  SlAPs, 
Takeoff  Mininuims  or  ODPs.  hut  in.stead 
refer  to  their  dejiiction  on  charts  jirinted 
hv  puhlishers  of  aeronautical  materials. 
The  advantages  of  incorporation  hy 
reference  are  realized  and  puhlication  of 
the  complete  description  of  each  SIAP. 
Takeoff  Mininuims  and  ODP  listed  on 
FAA  forms  is  imnece.ssary.  This 
amendment  provides  the  affected  (iFR 
.sections  and  specifies  the  tyjies  of  SlAPs 
and  the  effective  dates  of  the.  a.ssociated 
Takeoff  Mininuims  and  ODPs.  This 
amendment  also  identifies  the  airport 
and  its  location,  the  procedure,  and  the 
amendment  numher. 

The  Rule 

This  ameiulment  to  14  C'FR  part  97  is 
effective  upon  puhlication  of  eadi 
.separate  SIAl^,  Takeoff  Mininuims  and 
ODP  as  contained  in  the  transmittal. 
Some  SIAP  and  Takeoff  Mininuims  and 
textual  ODP  amendments  may  have 
been  issued  previously  hy  the  FAA  in  a 
Flight  Data  (Ainter  (FIX'.)  Notice  to 
Airmen  (NOTAM)  as  an  emergency 
action  of  immediate  flight  safety  relating 
directly  to  pnhlished  aeronautical 
charts.  The  circumstances  which 
created  the  need  for  some  SIAP  and 
Takeoff  Mininuims  and  ODl’ 
amendments  may  reipiire  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPS  and  'Fakeoff 
Mininuims  and  ODPS.  an  effective  date 
at  least  30  days  after  puhlication  is 
provided. 

Further,  the  .SIAPs  and  Takeoff 
Mininuims  and  ODPS  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  II.S.  Standard  for 
Terminal  Instrument  Procedures 
(TKRPS).  In  develojung  the.se  SIAPS  and 
Takeoff  Mininuims  and  ODPs,  the 
TFR1\S  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs.  Takeoff  Mininuims  and 
ODPs.  and  .safety  in  air  commerce,  I  find 
that  notice  and  public  |)rocedures  before 
adopting  these  SIAPS,  Takeoff 
Mininuims  and  ODPs  are  iinjiracticahle 
and  contrary  to  the  juihlic  interest  and, 
where  a|)])licahle,  that  good  cause  exists 
for  making  some  .SIAPs  effective  in  less 
than  30  days. 

(Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  (established 
body  of  tcichnical  regulations  for  which 


friupient  and  routine  amendments  are 
necessary  to  kee])  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Fxeciitive  Order  12800;  (2)  is  not  a 
“significant  rule  ”  under  DO'F 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Fehriiary  20.  1979);  and  (3) 
does  not  warrant  jireparation  of  a 
regulatory  evaluation  as  the  anticipated 
imjiact  is  so  minimal.  For  the  .same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  suhstantial 
niimher  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  OFR  part  97 

Air  Traffic  Control,  Airports, 
Incorporation  hy  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  IXC.  on  |aniiary  18. 
2{)i:i. 

John  M.  Allen, 

Diivctov.  FIi}>hl  Stdiulards  Sarvicd. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  'Fitle  14, 

Code  of  Federal  Regulations,  Part  97  (14 
Cl-'R  ])art  97)  is  amended  hy 
establishing,  amending,  suspending,  or 
revoking  .Standard  Instrument  Approach 
Ih'ocedures  and/or  'Fakeoff  Mininuims 
and/or  Obstacle  Departure  Procedures 
effective  at  0902  UTC  on  the  dates 
sjiecified,  as  follows; 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  'Flu:  authority  citation  for  part  97 
continues  to  read  as  follows; 

Authority:  49  II..S.C.  10(i(g).  4()1():}.  4(n0(). 
4011:5.  40114.  40120.  44.502.  44."5l4.  44701. 
44719. 44721-44722. 

■  2.  Part  t57  is  amended  to  read  as 
follows; 

Eflcctivc  7  MARCH  2()i:i 

Anaktuvuk  Pass.  AK.  Anakluvuk  Pass, 
AKUMY  THREE,  Craiihic  DP 
.San  Martin,  CA.  South  Countv  Arpi  oT  .Santa 
Clara  Countv.  (iPS  RWY  ;52‘.  Orig-A, 

cancei.ed' 

San  Martin,  CA,  .South  Couutv  Ar|)l  ol  .Santa 
Clara  County.  RNAV  (CPSJ  RWY  :52.  Orig 
.San  Marlin,  CA,  .South  County  ArpI  ol  .Santa 
Clara  County,  TakcolT  Minimums  and 
Obstacle  DP.  Aiiidl  1 
Walscnhurg.  CO.  .S])anish  Peaks  Airfield. 

COSlPONE.CraphicDP 
Walseuhurg,  CO,  .Spanish  Peaks  Airfield. 

RNAV  (CPS)  RWY  9,  Orig 
Walseuhurg,  CO.  .Spanish  Peaks  Airfield. 

RNAV  (CPS)  RWY  27,  Orig 
Walseuhurg,  CO,  Spanish  Peaks  Airfield. 

Takeoff  Minimums  and  Obstacle  DP.  Orig 
Hartford.  C'F,  Harlford-firainard,  EDA  RWY  2. 
Arndt  2 


Hartford.  C'F.  Hartford-llrainard.  RNAV  (CPS) 
RWY  2,  Orig 

Hartford,  C'F.  Harlford-15rainard,  VOR-A, 

Arndt  It) 

Boise.  ID.  Boise  Air  'I’ermiual/Coweii  Eld,  lES 
OR  LOC/DME  RWY  28R.  Orig 
Boise,  ID.  Boise  Air 'Ferminal/CJowen  Eld, 
RNAV  (CPS)  Y  RWY  28R.  Arndt  4 
Coeur  D'Alene.  ID.  Coenr  D’Alene — Papjn’ 
Bovington  Eield.  COEIIR  D'ALENE  'FWO, 
Craphic  DP 

Chicago/WesI  Chicago,  IL.  Dupage.  RNAV 
(CPS)  RWY  2R.  Orig 

Chiciigo/WesI  Chicago.  IL.  Du])age.  RNAV 
(CPS)  RWY  2()L.  Orig 

Moline.  IL.  Quad  City  lull.  ILS  OR  l.OC  RWY 
27.  Arndt  2A 

'Fliihodaux,  LA.  'Fhihodaux  Muni,  'Fakeoff 
Minimums  and  Obstacle  DP.  Orig 
Beveriv.  MA,  Beverlv  Muni.  RNAV  (CP.S) 

RWY  27.  Orig 

Beverlv.  MA.  Beverlv  Muni.  RNAV  (CPS) 

RWY  :54,  Orig 

Eveleth.  MN.  Evelelh-Virginia  Muni,  CJPS 
RWY  27.  Arndt  1  A.  CANCELED 
Eveleth.  MN.  Evelelh-Virginia  Muni,  RNAV 
(Cl’S)  RWY  27.  Orig 

Eveleth,  MN.  Evelelh-Virginia  Muni.  'Fiikeoff 
Minimums  and  Obstacle  DP,  Arndt  :5 
Eveleth,  MN.  Evelelh-Virginia  Muni.  VOR 
RWY  27.  Arndt  1 

Eveleth.  MN.  Evelelh-Virginia  Muni,  VOR/ 
DME-A.  Arndt  2 

Creeinvood.  MS,  (ireeinvood-Leflore.  ILS  OR 
l.OC  RWY  18.  Arndt  8 

Creeinvood,  MS,  Creenwood-Leflore,  RNAV 
(CPS)  RWY  .5.  Arndt  2 

Creeinvood,  MS,  Creeinvood-Leflore,  RNAV 
(CPS)  RWY  18.  Arndt  2 
Creeinvood,  MS.  Creeinvood-Leflore.  RNAV 
((iPS)  RWY  :5(i,  Arndt  1 
Creeinvood,  M.S,  Creeinvood-Leflore.  'Fakeoff 
Minimums  and  Obstacle  DP.  Arndt  7 
Mount  Olive.  NC.  Mount  Olive  Muni,  'Fakeoff 
Minimums  and  Obstacle  DP.  Arndt  2 
Mount  Olive.  NC.  Mount  Olive  Muni.  VOR- 
A.  Arndt  2 

Claremont.  NIL  Claremont  Muni,  RNAV 
(CPS)  RWY  29.  Orig-A 
'Frenlon.  NJ.  'Frenton  Mercer.  RNAV  (RNP)  Y 
RWY  24.  Orig 

New  York,  NY.  )olm  E  Kennedv  Inti.  RNAV 
(CPS)  RWY  22R.  Arndt  IB 
Baker  Citv,  OR.  Baker  Cilv  Muni.  RNAV 
(CPS)  liWY  i:5,  Arndt  l" 

Medford,  OR,  Rogue  Valley  Inti — Medford, 
'Fakeoff  Mininuims  and  Obstacle  DP,  Arndt 
10 

Erie,  PA,  Erie  Inll/'Fom  Ridge  Eield,  RNAV 
(CiPS)  RWY  (),  Arndt  1 
Erie.  PA.  Erie  Inll/’Fom  Ridge  Eield.  RNAV 
(CPS)  RWY  24,  Arndt  1 
Eayetteville,  'FN,  Eayetteville  Muni.  'Fakeoff 
Minimums  and  Obstacle  DP.  Arndt  1 
Navasola,  'FX,  Navasola  Muni,  RNAV  (CPS) 
RWY  17.  Orig 

Navasota.  'FX.  Navasola  Muni,  RNAV  (CP.S) 
RWY  :5.5,  Orig 

Navasola,  'FX,  Navasota  Muni,  VOR-A.  Amdt 
2 

.San  Marcos.  'FX.  San  Marcos  Muni.  RNAV 
(CP.S)  RWY  1:5,  Amdt  1 
.San  Marcos.  'FX.  San  M;ircos  Muni,  'Fakeoff 
Minimums  and  Obstacle  DP.  Amdt  2 
Morrisville.  V'F.  Morrisville-.Slowe  .Stale, 
'Fakeoff  Minimums  and  Obstacle  DP.  Amdt 
3 
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niirlington/Moiinl  Voriion,  \VA,  Skagit  KgnI, 
N1J8  RWY  11.  Anull  .a 

Ikirlington/Mounl  Voriion,  \VA,  .Skagit  Rgnl, 
RNAV  (GRS)  RWY  11.  Arndt  2 
llurlington/Mount  Vonion.  \VA.  .Skagit  Rgnl. 

RNAV  (GRS)  RWY  2!).  Arndt  1 
Iliirlington/Momit  Vnrnon.  WA.  .Skagit  Rgnl, 
Tak(U)H  Minimiiins  and  Ohstacln  111’,  Aindt 
2 

Grnvbnll.  WY,  .South  Hig  Horn  C.onntv.  NIlll 
RWY  :i4,  Arndt  :i 

Grnvhnll,  WY,  .South  Rig  Horn  Gonntv, 
R'NAV(Gl’.S)RWY7.()rig 
Grnvhnil,  WY,  .South  Hig  Horn  Gonntv, 

RNAV  (Gl’S)  RWY  34.  Anidt  1 
Grov'hnll,  WY,  South  Hig  Horn  Gonntv. 

RNAV  (Gl’.S)-A.  Orig.  GANGHLRll  ' 

Groyhidl,  WY,  .South  Hig  Horn  Cionnty, 

Taknol'l  Miniinnms  and  (Ihstaclo  1)1’,  Aindt 
1 

lackson,  WY,  lack.son  Holo,  ILS  OR  LOG  Z 
RWY  19,  Orig,  GANGRLLD 
Jackson,  WY,  jacLson  Hole,  ILS  Y  OR  LOG 
RWY  19,  Orig-A 

Jackson,  WY,  Jackson  Holo,  ILS  Z  OR  LOG/ 
IIME  RWY  19,  Orig 

Jackson,  WY,  Jackson  Holo,  RNAV  ((d’S)  Z 
RWY  1<1,  Aindt  1 

Jackson,  WY,  Jackson  1  lolo,  RNAV  {RNl’J  Y 
RWY  19,  Aindt  1 

I'lloctivo  4  Al’RIL  2013 

Dos  Moinos,  lA,  Dos  Moinos  Inti,  TakoolT 
Mininniins  and  Ohstacio  1)1’,  Aindt  11 
l'’ort  Worth,  TX,  I'ort  Worth  Allianco,  RNAV 
(Gl’SJ  RWY  34R,  Aindt  2A 

ILK  Doc.  2(ll3-(l2n43  Lilod  2-l-t3:  8:4.')  ain| 

BILLING  CODE  4910-1 3-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  97 

[Docket  No.  30883;  Arndt.  No.  3518] 

Standard  Instrument  Approach 
Procedures,  and  Takeoff  Minimums 
and  Obstacle  Departure  Procedures; 
Miscellaneous  Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  Rule. 

SUMMARY:  This  rule  establishes,  amends, 
suspends,  or  revokes  .Standard 
Instrument  A|)])roa(:li  Procedures 
(.SIAPs)  and  assoinated  Takeoff 
Minimums  and  Obstacle  Departure 
Procedures  for  ojierations  at  certain 
aii’iiorts.  These  regulatory  actions  are 
needed  because  of  the  adojition  of  new 
or  revised  criteria,  or  hecau.se  of  changes 
occurring  in  the  National  Airspace 
.System,  such  as  the  commissioning  of 
new  navigational  facilities,  adding  new 
oh.stacles,  or  changing  air  traffic 
retjuirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 


instrument  llight  rules  at  the  affected 
airports. 

DATES:  'Phis  rule  is  effective  February  4, 
2013.  The  compliance  date  for  each 
.SIAP,  as.sociated  Takeoff  Minimums, 
and  ODP  is  sjjecified  in  tlie  amendatory 
provisions. 

The  incorjKiration  by  reference  of 
certain  publications  li.sted  in  the 
regulations  is  iijijnoved  by  the  Director 
of  the  Federal  Register  as  of  Imhruarv  4, 
2013. 

ADDRESSES:  Aviiilahility  of  matter 
incorjiorated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
lleadtjuarters  Building,  800 
Independence  Avenue  .SVV., 

Washington,  DC  20.591; 

2.  'Pile  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  'Phe  National  F’light  Procedures 
Office,  0.500  .South  MacArthur  Blvd., 
Oklahoma  City,  OK  73109  or, 

4.  'Phe  National  Archives  and  Records 
Administration  (NARA).  For 
information  on  the  availabilitv  of  this 
material  at  NARA,  call  202-741-0030, 
or  go  to:  http://\\'\v\v.ar(:hives.‘^ov/ 

fed  aval  rep,  ister/ 

code  of  federal  ragnlations/ 

ihrlocat  ions.html. 

Availabilitv — All  .SIAPs  are  available 
online  free  of  charge.  Visit  nfdc.faa.gov 
to  register.  Additionallv,  individual 
SIAP  and  'Pakeoff  Minimums  and  ODP 
copies  may  he  obtained  from: 

1.  FAA  i’ublic  hK|uirv  ('.enter  (APA— 
200),  FAA  Headijuarters  Building,  800 
Independence  Avenue  .SW., 

Washington,  DC  20.591;  or 

2.  'Phe  FAA  Region;il  Office  of  the 
region  in  which  the  affected  airjiort  is 
located. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Dunham  III,  Flight  Procedure 
Standards  Branch  (AF.S-420)  Flight 
'Pechnologies  and  Programs  Division, 
Flight  Standards  Service.  Federal 
Aviation  Admini.stration,  Mike 
Monronev  Aeronautic:al  Center,  0.500 
.South  MacArthur  Blvd.,  Oklahoma  (aty, 
OK  73109  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4104. 
SUPPLEMENTARY  INFORMATION:  Phis  rule 
amends  'Pitle  14,  Code  of  Federal 
Regulations,  P.irt  97  (14  CFR  part  97)  hy 
amending  the  referenced  SIAPs.  'Phe 
complete  regulatory  de.scription  of  each 
.SIAP  is  li.sted  on  the  ajijn'ojiriate  FAA 
Form  8200,  as  modified  hy  the  National 
Flight  Data  Center  (FD(i)/Permanent 
Notice  to  Airmen  (P-NO'PAM),  and  is 
int:or|iorated  hy  reference  in  the 


amendment  under  5  IJ.S.C.  .5.52(a),  1 
CFR  jiart  51,  and  §  97.20  of 'Pitle  14  of 
the  Code  of  Federal  Regulations. 

'Phe  large  number  of  .SIAPs,  their 
comjilex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
exjiensive  and  iinjiractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  grajihic 
dejiiction  on  charts  jirinted  hy 
jiuhlishers  of  aeronautical  materials. 
'Phus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
jnihlication  of  the  comjilete  descrijition 
of  each  .SIAP  containecl  in  FAA  form 
documents  is  unnece.ssarv.  'Phis 
amendment  provides  the  affected  CFR 
.sections  and  specifies  the  types  of  SIAP 
and  the  corresponding  effective  dates. 
'Phis  amendment  also  identifies  the 
airport  and  its  location,  the  procedure 
and  the  amendment  numher. 

The  Rule 

'Phis  amendment  to  14  CFR  jiart  97  is 
effective  ujKm  publication  of  each 
separate  SIAP  as  amended  in  the 
transmittal.  For  safety  and  timeliness  of 
change  considerations,  this  amendment 
incorjiorates  only  sjKu.ific  changes 
contained  for  each  .SIAP  as  moclified  hv 
FDC/P-NOTAMs. 

'Phe  .SIAPs,  as  modified  by  P'lXi  P- 
NO'PAM,  and  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  II. S.  .Standard  for 
'Perminal  Instrument  Procedures 
(TERP.S).  In  develojiing  these  changes  to 
SIAPs.  the  TERP.S  criteria  were  ajijilied 
only  to  specific  conditions  exi.sting  at 
the  affected  airports.  All  .SIAP 
amendments  in  this  rule  have  been 
jireviously  i.ssued  by  the  FAA  in  a  FDC 
NO'PAM  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  jnihli.shed  aeronautical  charts.  'Phe 
circumstances  which  created  the  need 
for  all  these  .SIAP  amendments  requires 
making  them  effective  in  less  thtm  30 
days. 

Because  of  the  close  and  immediate 
relation.shij)  between  these  .SIAPs  and 
.safety  in  air  commerce,  I  find  that  notice 
and  public  jirocedure  before  adopting 
the.se  .SIAPs  are  imjiracticable  and 
contrary  to  the  public  interest  and, 
where  a|)jdicable,  that  good  cau.se  exists 
for  making  these  .SIAPs  effective  in  less 
than  30  (lavs. 

(loncliision 

The  FAA  has  detitrmined  that  this 
regulation  only  involves  an  establi.shed 
body  of  technical  regulations  for  wliich 
frecpient  and  routine  amendments  are 
necessary  to  keej)  them  ojjerationally 
current.  It.  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
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Executive  Order  12888;  (2)  is  not  a 
“significant  rule”  under  DOT  regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28,  1079);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
•SO  minimal.  For  the  same  rea.sou.  tlie 
FAA  certifies  tliat  this  amendment  will 
not  have  a  significant  economic  im])act 
on  a  sni)stantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

I.isl  of  Siihjeils  in  14  (^FR  part  07: 

Air  Traffic  Oontrol.  Airports, 
Incorporation  by  reference!,  and 
Navigation  (Air). 


Issued  in  VVasliinglon,  1D(’..  on  jaiuiary  IS. 
2013. 

|i)hii  M.  Allen, 

Diivclnr,  Fli<’hl  Standards  Sarvica. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  tlu! 
authority  delegateid  to  me.  Title  14, 
Ciode  of  Feideral  regulations.  Part  07,  14 
(d’^R  ])art  07,  is  amended  by  amending 
Standard  Instrument  Approach 
Procedures,  effective  at  0001  U'l'd  on 
the  dates  sjiecified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  07 
continues  to  read  as  follows: 


Authority:  4!)  II.S.C.  108(g).  40103.  40108. 
40113.  40114.  40120.  44.502.  44.514.  44701. 
44710. 44721-44722. 

■  2.  Part  07  is  amemhul  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33 
and  97.35  [Amended] 

Bv  amending:  §07.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/UME 
or  TACAN;  §07.2.5  EOC.  LOC/DME, 
EDA.  EDA/DME.  SDF,  SDF/DME; 

§07.27  NDB.  NDB/DME;  §07.29  lES, 
lES/DME.  MES.  MES/DME.  MES/RNAV; 
§07.31  RADAR  SlAPs;  §97.33  RNAV 
SlAPs:  and  §97.3.5  COPTER  SlAPs, 
Identified  as  follows: 

*  *  *  Effcctivf^  Upon  Publication 


At  RAC  Date 

State 

City 

Airport 

FDC  No. 

FDC  Date 

Subject 

7-Mar-13  . 

Ml 

Detroit  . 

Coleman  A.  Young  Muni  . 

2/7262 

01/11/13 

RNAV  (GPS)  RWY  33.  Grig 

7-Mar-13  . 

TX 

Graford . 

Possum  Kingdom  . 

3/0511 

01/11/13 

RNAV  (GPS)  RWY  20.  Orig 

7-Mar-13  . 

TX 

Mineral  Wells  . 

Mineral  Wells . 

3/0512 

01/11/13 

VOR  RWY  31,  Arndt  10B 

7-Mar- 13  . 

TX 

Mineral  Wells  . 

Mineral  Wells . 

3/0513 

01/11/13 

GPS  RWY  31 ,  Orig-A 

7-Mar-13  . 

TX 

Graford . 

Possum  Kingdom  . 

3/0514 

01/11/13 

RNAV  (GPS)  RWY  2,  Orig 

7-Mar-13  . 

WA 

Hoquiam  . 

Bowerman  . 

3/0876 

01/11/13 

RNAV  (GPS)  RWY  24,  Arndt  2 

7-Mar-13  . 

AK 

Kivalina  . 

Kivalina  . 

3/1292 

01/11/13 

RNAV  (GPS)  RWY  30,  Arndt  1 

7-Mar-13  . 

OH 

Columbus . 

Bolton  Field  . 

3/1519 

01/11/13 

RNAV  (GPS)  RWY  4,  Orig 

7-Mar-13  . 

IN 

Terre  Haute  . 

Terre  Haute  Intl-Hulman  Field 

3/1520 

01/11/13 

ILS  OR  LOG  RWY  5,  Arndt  22F 

7-Mar-13  . 

TX 

Mineral  Wells  . 

Mineral  Wells . 

3/1523 

01/11/13 

ILS  OR  LOC/DME  RWY  31,  Orig 

7-Mar-13  . 

IL 

Chicago . 

Chicago  Midway  Inti  . 

3/1565 

01/11/13 

RNAV  (GPS)  RWY  4R,  Arndt  3 

7-Mar-13  . 

IL 

Chicago . 

Chicago  Midway  Inti  . 

3/1566 

01/11/13 

ILS  OR  LOC/DME  RWY  4R, 
Arndt  1 

7-Mar-13  . 

NE 

Ogallala . 

Searle  Field  . 

3/1684 

01/11/13 

RNAV  (GPS)  RWY  13,  Orig 

7-Mar-13  . 

LA 

Monroe . 

Monroe  RgnI . 

3/1703 

01/11/13 

RNAV  (GPS)  RWY  32,  Orig 

7-Mar-13  . 

TX 

Palacios  . 

Palacios  Muni  . 

3/1794 

01/11/13 

TAKEOFF  MINIMUMS  AND  (OB¬ 
STACLE)  DP,  Orig 

7-Mar-13  . 

IL 

Chicago . 

Chicago  Midway  Inti  . 

3/1833 

01/11/13 

RNAV  (GPS)  RWY  31 R,  Orig-A 

7-Mar-13  . 

IL 

Chicago . 

Chicago  Midway  Inti  . 

3/1834 

01/11/13 

RNAV  (RNP)  Y  RWY  13C,  Arndt 
1A 

ILS  OR  LOC/DME  RWY  13C, 
Orig-A 

7-Mar-13  . 

IL 

Chicago . 

Chicago  Midway  Inti  . 

3/1835 

01/11/13 

7-Mar-13  . 

IL 

Chicago . 

Chicago  Midway  Inti  . 

3/1836 

01/11/13 

ILS  OR  LOC/DME  RWY  31 C, 
Arndt  1 

7-Mar-13  . 

IL 

Chicago . 

Chicago  Midway  Inti  . 

3/1837 

01/11/13 

VOR/DME  RNAV  OR  GPS  RWY 
22L.  Arndt  3B 

7-Mar- 13  . 

IL 

Chicago . 

Chicago  Midway  Inti . 

3/1838 

01/11/13 

RNAV  (GPS)  RWY  31 C,  Arndt  2 

7-Mar-13  . 

IL 

Chicago . 

Chicago  Midway  Inti  . 

3/1839 

01/11/13 

RNAV  (GPS)  RWY  13L,  Orig 

7-Mar-13  . 

IL 

Chicago . 

Chicago  Midway  Inti . 

3/1843 

01/11/13 

RNAV  (GPS)  Z  RWY  13C,  Orig- 

7-Mar-13  . 

IL 

Chicago . 

Chicago  Midway  Inti  . 

3/1844 

01/11/13 

RNAV  (GPS)  RWY  22R,  Orig-A 

7-Mar- 13  . 

IL 

Chicago . 

Chicago  Midway  Inti  . 

3/1845 

01/11/13 

RNAV  (GPS)  RWY  4L,  Orig 

7-Mar-13  . 

TX 

Fort  Worth  . 

Fort  Worth  Spinks  . 

3/1854 

01/11/13 

RNAV  (GPS)  RWY  17R,  Arndt  1 
RNAV  (GPS)  RWY  25,  Orig 
RNAV  (GPS)  RWY  7,  Orig 

VOR  A,  Arndt  6 

RNAV  (GPS)  B,  Orig 

TAKEOFF  MINIMUMS  AND  (OB¬ 
STACLE)  DP,  Arndt  6 

7-Mar-13  . 

ME 

Wiscasset  . 

Wiscasset  . 

3/1932 

01/11/13 

7-Mar-13  . 

ME 

Wiscasset  . 

Wiscasset  . 

3/1933 

01/11/13 

7-Mar-13  . 

MA 

Gardner . 

Gardner  Muni  . 

3/1984 

01/11/13 

7-Mar-13  . 

MA 

Gardner . 

Gardner  Muni  . 

3/1985 

01/1 1/13 

7-Mar-13  . 

NY 

Farmingdale . 

Republic  . 

3/2143 

01/16/13 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230,  240  and  260 

[Release  Nos.  33-9383;  34-68753;  39-2489; 
File  No.  S7-26-11] 

RIN  3235-AL17 

Extension  of  Exemptions  for  Security- 
Based  Swaps 

agency:  Secairities  and  Exchange 
(’.oininission. 

ACTION:  Interim  final  rule;  extension. 

SUMMARY:  VVe  are  adopting  amendments 
to  the  exjiiration  dates  in  our  interim 
final  rules  that  provide  exemptions 
under  the  Securities  Act  of  1933,  the 
Securities  Exchange  Act  of  1934,  and 
the  Trust  Indenture  Act  of  1939  for 
those  sec'.irity-hased  swaps  that  prior  to 
July  l(j,  2011  were  seiairity-ha.sed  swap 
agreements  and  are  defined  as 
“seiairities”  under  the  Secairities  Act 
and  the  Exchange  Act  as  of  July  10.  2011 
due  solely  to  the  ])rovisions  of  Title  VII 
of  the  Dodd-Frank  Wall  Street  Reform 
and  Consumer  Protection  Act.  Under 
the  amendments,  the  expiration  dates  in 
the  interim  final  rules  will  he  extended 
to  Fehrnary  11, 2014. 

DATES:  The  amendments  are  effective 
Fehruary  4,  2013.  See  Section  I  of  the 
SUPPLEMENTARY  INFORMATION  concerning 
amendment  of  exjiiration  dates  in  the 
interim  final  rules. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Schoeffler,  Sjiecial  Counsel. 
Office  of  Cajiital  Markets  Trends, 
Division  of  Corjioration  Finance,  at 
(202)  551-3800,  IJ.S.  Securities  and 
Exchange  Commission,  100  k’  Street  NE., 
Washington.  DC  20549-3028. 
SUPPLEMENTARY  INFORMATION:  We  are 
adojiting  amendments  to  the  following 
rules:  interim  final  Rule  240  under  the 
Securities  Act  of  1933  (“Secairities 
Ac:t”),'  interim  final  Rides  12a-ll  and 
12h-l(i)  under  the  .Securities  Exchange 
Ac:t  of  1934  (“Exchange  Ac;t“),^  and 
interim  final  Rule  4d-12  under  the 
Trust  Indenture  Ac.t  of  1939  (“Trust 
Indenture  Ac:t”).  * 

I.  Amendment  of  Expiration  Dates  in 
the  Interim  Final  Rules 

In  July  2011,  we  aclojiled  interim  final 
Rule  240  under  the  .Securities  Ac.t, 
interim  final  Rules  12a-ll  and  12h-l(i) 
under  the  Exchange  Ac;t,  and  interim 
final  Rule  4cl-12  under  the  Trust 
Indenture  Ac:t  (c;ollec;tively,  the  “interim 

'  15  IL.S.C.  77a  cl  scq. 

^  15  7«a  cl  scq. 

‘  15  77aaa  ct  scq. 


final  rnlcis”).'^  The  interim  final  rules 
jirovicle  exemjitions  under  the 
.Secairities  7\ct,  the  Exi:hange  Ac:t,  and 
the  'friist  Indenture  Act  for  tho.se 
secairity-lia.sed  swajis  that  jirior  to  July 
10.  2011  (“Title  VII  effec:tive  date”)  were 
“secairity-hased  swaji  agrciements”  and 
are  defincal  as  “sec:nrities”  under  the 
.Sec:urities  Ac.t  and  the  Exc:hange  Act  as 
of  the  Title  Vll  effective  date  due  .solely 
to  the  jirovisions  of  Title  VII  of  the 
Dodd-Frauk  Act.^’  The  interim  final 
rules  exenijit  offers  and  sales  of 
sec;urity-ha.sed  swaji  agreements  that 
became  secairity-hased  .svvajis  on  the 
'I’itle  VII  effec:tive  date  from  all 
Jirovisions  of  the  Sec.iirities  Act,  other 
than  the  .Sei:tion  17(aJ  anti-fraud 
Jirovisions,  as  well  as  from  the  Exc:hange 
Act  registration  recjiiirements  and  from 
the  provisions  of  the  Trust  Indenture 
Ac:t,“  jirovicled  c;ertain  cainditions  are 
met.^  The  interim  final  rules  cairrentlv 
expire  on  Feliriiary  11,  2013.** 

'  See  17  CI  R  2:iC1.24(l.  17  CFR  24C).12a-l  1.  17  CFR 
24().12h-l.  iiiul  17  CFR  2(111.4(1-12.  Sec  also 
Kxcnq)lions  for  Sccnirilv-lliiscd  Swops.  Rdhiast;  No. 

:i:i-<)2:ii  (|iil.  1.2011).  7(1  FR 401105  (|ul.  11.2011) 
(■■liitorim  Filial  Rules  Ailopliii”  Rolciasc;"). 

"'TIk!  llodd-Fiank  Wall  .Sti(!(!l  Rcdonii  and 
Consum(!r  I’mloclion  Acl.  I’uldic  Law  1 11-20:i.  124 
.Slat.  i;i7(l  (2010).  ■)  Im!  provisions  of  Tilh;  Vll 
}>(!n(!rallv  w(!i'(!  ((ll(M'.liv(i  on  )nlv  1(1.  201 1  (IICIO  (lavs 
idl(!i'  nnacinnnit  of  Iho  Dodd-F’rank  Acl).  nnWj.ss  a 
provision  r(!(piir(!s  a  rnloinakiii”.  If  a  Tit  In  Vll 
provision  rc(piir(!S  a  ruloinakini’.  it  will  ^o  into 
(!ff(!c.l  "not  l(!ss  than"  110  days  aft(!r  pnhlication  of 
IIk!  r(dal(!(l  final  minor  on  |nlv  1(1.  201  I .  whichnvnr 
is  lainr.  Sc(-  .S(((:lion  774  of  Ihn  Dodd-Frank  Acl. 

'’Tim  calof^orv  of  sncnrilv-liasnd  swaps  covered  l)v 
the  interim  final  rules  involves  those  that  would 
have  heen  defined  as  "seenrilv-hased  swap 
a>>reeinents"  prior  to  the  enactment  of  Title  Vll. 

That  definition  of  "seenrily-hased  swap  agreement" 
does  not  include  securily-hased  swaps  that  are 
based  on  or  reference  onlv  loans  and  indexes  onlv 
of  loans.  The  Division  of  Corporation  Finance 
issued  a  no-action  letter  that  addressed  the 
availahility  of  the  interim  final  rules  to  offers  and 
sales  of  securitv-hased  swaps  that  are  based  on  or 
reference  only  loans  or  indexes  only  of  loans.  Sec 
Cleary  Cotilieh  .Steen  &  Mainillon  LLl’  (|ul.  15. 

2(11 1)  ("Cleary  Cotilieh  No-Aclion  Letter").  The 
Clearv  Cottlieh  No-Aclion  Letter  will  remain  in 
effect  for  .so  long  as  the  interim  final  rules  remain 
in  effect. 

'The  security-based  swap  that  is  exemiit  must  he 
a  securitv-hased  swap  agreement  (as  defined  prior 
to  the  'fille  Vll  effective  dale)  and  entered  into 
between  eligible  contract  participants  (as  defined 
l>rior  to  the  Title  Vll  effective  date).  Sec  Rule  24(1 
under  the  .Securities  Acl  |17  CFR  2:1(1. 24()|.  Sec  olso 
Interim  I'inal  Rules  Adopting  Release. 

"The  interim  final  rules  currently  expire  on  the 
later  of  the  compliance  dales  for  final  rules  we  mav 
adopt  further  defining  the  terms  "securitv-hased 
swap"  and  "eligible  contract  participant."  unle.ss 
we  lake  further  action  to  modify  the  expiration 
dales  in  the  interim  final  rules,  lii  April  2(112.  we 
adopled  llnal  rules  and  inler|>retalions  further 
defining  the  term  "eligible  contract  participant" 
and  the  compliance  dale  of  those  rules  and 
inlcu'pndalions  was  )uly  2:i.  2(112.  In  )uly  2(112.  we 
adophal  final  rides  ami  inlerpretations  furlher 
defining  ihe  lerm  "securilv-haserl  swap"  and  ihe 
(:om))lianc.e  date  (d  those  rules  and  inler|)retations 
is  Fehruary  11.  2(11  :i.  Sec  Further  l)([finilion  of 
"Swap."  "Sccurily-liasccI  Sw(q)."  and  "Sccurily- 


Titlc;  Vll  amcmclocl  flu;  .Scciiritie.s  Act 
and  the  Exchange;  Act  to  include; 
“sc;curity-l)a.sc;d  .swajis"  iii  the;  dofinition 
of  “sc;curity”  for  jmrjioso.s  of  tho.sc; 
.statutc;.s.”  As  a  rc;sult,  “.s(;(:urity-l)a.sc;(l 
swajis”  l)c;camc;  siihjoct  to  the;  jirovisions 
of  the;  .Sociiritios  Act  and  the;  Exchange; 
Act  and  the;  rules  and  r(;gulati(ins 
th(;rc;un(k;r  ajijilicalilc;  to  “s(icuritic;s.” 
The;  iutc;rim  final  rulc;s  wore;  iut(;uei(;(l  to 
allow  .s(;curity-liase;d  swaji  agroomonts 
that  hocame;  sociirity-liasod  swajis  on  the; 
Title;  Vll  offoctive;  date;  to  continue;  to 
trade;  as  they  did  .so  jirior  to  the; 
onactmont  of  Title;  Vll.' '  VVe;  wore; 
concornod  alieiut  disriijiting  the; 
ojioration  of  the  .socurity-liase;(l  swajis 
markot  until  the;  comjiliance;  date;  for 
final  rulos  that  wo  may  adojit  furthor 
dofiniug  the;  tonus  “socurity-liasoel 
.swaji”  and  “oligililo  contract 
jiarticijiant.”  Wo  rocognizod  that  until 
wo  further  dofinod  such  terms,  markot 
jiarticijiants  may  be;  imcortain  as  to  how 
to  comjily  with  the;  registration 
roejiiiromonts  of  the  .Securities  Act 
ajijilicalilo  to  socuriti(;s  transactions,  the; 
ri;gistrati(in  r(;(juiri;me;nts  of  the; 

Exchange  Act  ajijilicalilo  to  classes  of 
.securities,  and  the;  indenture;  jirovisions 
of  the;  Trust  Indenture;  Act.' * 

VVe  akso  ne;e;(le;(l  additional  time  and 
market  injiiit  to  evaluate;  the 
imjilications  for  se;curity-Iiase;el  .swajis 
under  the  Securities  Act,  the;  Exchange; 
Act,  and  the;  Trust  Indenture  Act  as  a 

Hast'd  Swap  Af’ir'citicnl":  MixtuI  Swaps:  Sccarilv- 
liascd  Swtqi  A^ritiuncnl  liccordkccpin}’.  Rciciiso  No. 
;i:i-<i:i:fK  ()ul.  is.  2012).  77  fR4H2()k  (Aug.  1:1. 

2012). 

''Sec  .Siiclioii.s  7(>l(id(2)  and  7()H(a)(l)  of  (Im 
Dodd-F'rank  Act  (amonding  .Suction  :i(a)(10)  of  llm 
Lxchangu  Acl  |15  ll.S.C.  7Kc(a)(l(l)|  and  .Suction 
2(a)(l )  of  llm  .Sucurilius  Acl  il5  II..S.C.  77h(a)(l)|. 
ruspuctivulv). 

"’Thu  .Sucurilius  Act  ruepiirus  that  any  oflurand 
sidu  of  a  sucurily  must  hu  uithur  rugisturud  undur  tim 
.Sucurilius  Acl  or  madu  pursuant  to  an  uxumplion 
from  rugistralion.  .S'l-u  .Suction  5  of  thu  .Sucurilius  .Act 
|15  U.S.C.  77u|.  In  addition,  curtain  provisions  of 
tIm  Fixchangu  Acl  ndaling  to  llm  r(!gistration  of 
classes  of  sucurilius  and  llm  indunturu  (|ualification 
provisions  of  tim  Trust  Indunturu  Acl  of  KKIO 
("Trust  Indunturu  Acl")  1 15  IJ..S.('..  77aaa  cl  scq.] 
also  poluntially  could  appiv  to  .security  hasud 
swaps.  Tim  provisions  of  .Suction  12  of  the 
Lxchangu  Acl  could,  without  an  uxum|)lion.  ruepiiru 
tliat  sucurily-hasud  swaps  hu  rugi.slurud  huforu  a 
transaction  could  hu  uffuctud  on  a  natiomd 
.s(!(:urilius  uxchangu.  Site  .Suction  12(a)  of  the 
Lxcliangu  .Act  |15  U..S.C.  7f!l(a)|.  In  addition, 
rugistralion  of  a  class  of  .suc.urily-ha.sud  swaps  undur 
.Suction  12(g)  of  the  Lxchangu  Acl  could  hu  rispiirud 
if  (hu  sucurily-hasud  swap  is  considurud  an  u(|uilv 
sucurilv  and  huld  of  rucord  hv  uithur  20(11)  pursons 
or  500  pursons  who  aru  not  accruditud  invuslors  at 
thu  und  of  a  fiscal  yuar.  .Sue  .Suction  12(g)(1)(A)  of 
llm  Lxchangu  .Act  (15  IL.S.C.  7Kl(g)(  1  )(.A)|.  I•■urlhur. 
without  an  uxumplion.  llm  Trust  Indunturu  Acl 
could  ru(|uiru  (pialification  of  an  indunturu  for 
sucurilv-hasud  swaps  considurud  to  hu  duhl.  Sec  15 
IJ.S.C.  ’77aaa  cl  scq. 

”  Set:  Inturim  F’inal  Rulus  .Adojiting  Ruluasu. 

Id. 

Id.  See  also  footnote  10  above. 
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result  of  the  inclusion  of  the  term 
“security-has(ul  swap”  in  the  definition 
of  “.security."  We  understood  from 
market  ])articipants  that  there  were 
several  typ(!s  of  trading  platforms  l)eing 
used  to  effect  transactions  in  securitv- 
hased  swaps,  including  .security-based 
swap  agreements  that  became  siuairity- 
hastnl  swa|)s  t)n  the  Title  VII  effective 
date,  that  would  likely  nigister  as 
security-based  swap  execution  facilities 
(“.security-based  .SFFs”)  '•'*  and  that  the 
use  of  trading  platforms  to  effect 
.security-based  swap  transactions  would 
continue  after  the  Title  Vll  effective 
date."*  We  also  understood  from  market 
participants  that  if  jiarties  continued  to 
engage  in  the  same  type  of  trailing 
activities  after  the  Title  VII  effective 
(late  that  they  were  engaging  in  prior  to 
the  Title  VII  tTfective  date  with  respect 
to  .s(icurity-ba.sed  swap  agreements  that 
h(!came  security-based  swaps  on  the 
Title  VII  effective  date,  such  activities 
could  raise  concerns  about  the 
availability  of  exemjjtions  from  the 
registration  re(]uirements  of  the 
Securities  Act  and  the  Exchange  Act.'^ 
Accordingly,  at  the  time  of  ado])tion  of 
the  interim  final  ruhis  in  fidv  2011,  we 
riupiested  comment  on  various  aspiicts 
of  the  interim  final  rules.  In  particular, 
we  nujue.sted  comment  on  the 
following:"*  (i)  Whethiir  securitv-ha.sed 

/(/.  I’rior  l()  tile  Title  Vll  eH(x:live  iliite.  siHuirity- 
liiised  .swap  asrixnnents  that  hecanie  seciiritv-hased 
swaps  on  the  I'itle  \'ll  ellective  date  were  outside 
the  scope  ol  the  tederal  securities  laws,  other  than 
the  anti-fraud  and  certain  other  provisions. 

Section  2A  ol  the  .Securities  ,\ct  [I.t  U..S.(:.  77l)(h)- 
1)1  and  Section  :iA  of  the  Hxchan<>e  Act  ll.'i  ll..S.(:. 
7«c-ll.  each  as  in  effect  prior  to  the  Title  Vll 
effective  date. 

A  securitv-hased  swap  execution  facilil  v  is  a 
tradine  svsteni  or  platform  in  which  multiple 
pailici pants  have  the  ahilitv  to  exiHuite  or  trade 
securitv-hased  swaps  hv  accepting  bids  and  offers 
made  hv  multiple  participants  in  the  facilitv  or 
.system,  through  anv  means  of  interstate  commerce, 
including  any  trading  facility,  that  facilitates  the 
execution  of  securitv-hased  swaps  between  persons 
and  is  not  a  national  securities  exchange.  .See 
.Section  3(a)(77)  of  the  Exchange  Act  ll.'i  II..S.(;. 
7»i:(a)(77)l.  .Sec  also  .SiH:tion  :tn  of  the  Exchange  Act 
ll.'i  U..S.C.  7Bc-4l  and  li<‘‘>isli'alk)n  and  llaf’tdalian 
of  Sararily-Hasrd  Swap  Sxaculian  l-aciUtias. 
Release  No.  ;i4-(i;tH2.'i  (Feh.  2.  2011).  7(i  I'K  10!)4K 
(Fell.  2«.  2011)  (".Sixuirity-Hased  .SFiF  I’roposing 
Release"). 

"•.See  Interim  Final  Rules  Adopting  Rdease. 

Id.  We  ixiceived  comments  expressing  concern 
n^garding  the  implications  of  including  securitv- 
hased  swaps  in  the  delinition  of  “securitv." 
Commentators  indicated  that  they  were  still 
analvx.ing  the  full  im|)lications  of  such  expansion 
of  the  definition  of  "siKuiritv."  hut  that  it  would 
take  time.  Market  participants  nupiested  temporary 
reli(‘l  from  cehain  jirovisions  of  the  .Sixairities  Act 
and  the  FNchange  Act  so  that  parties  could 
complete  their  analysis  and  submit  i-eipie.sts  for 
mon;  targeted  relief.  Id. 

'‘'Id.  We  al.so  reipiested  comment  on  these 
matters  in  an  earlier  pro|«ising  release  regarding 
exemptions  for  securitv-hased  swa)i  transactions 
involving  an  eligible  clearing  agencv.  .See 


.swaji.s  an;  traii.sactod  or  oxpoctod  to  bo 
tnmsactod  following  tho  full 
implomontation  of  Titlo  Vll  in  a  mannor 
that  would  not  ponnit  tho  partio.s  to  rolv 
on  oxisting  (ixoinjitions  tindor  tho 
Socuritio.s  Act  and  tht;  Exchango  Act: 
and  (ii)  whothor  wo  .shottld  consider 
additional  oxomjitions  ttndor  tho 
.Socitriti(;s  Act  and  tho  Excliitngo  Act  for 
soctirity-bitsod  swaps  traded  on  a 
national  socuritio.s  exchango  or  through 
a  .socurity-ba.sod  SEE  with  oligihlo 
contract  jiarticipiints.'*' 

Wo  received  throe  comment  letters 
from  throe  commentators  regarding  the 
interim  final  rules.-"  One  commentator 
op])osed  any  exem|)tion.s  for  security- 
ba.sed  swajis.  including  the  exemptions 
provided  in  the  interim  final  rules,  but 
did  not  jirovide  any  exiilanation  for  the 
reason.^*  The  other  commentators 

Sx(nnplions  For  S(Hnirilv-l}as(‘d  Swaps  Issaad  Hv 
(j‘i1ain  (dcarint’  .Igcncics.  Ridcasc  No.  :i:i-(l222 
(Inn.  >).  2011).  70  Fl^  :i4<)2()  {|un.  l.'l.  201 1 )  ("Clciircd 
.S15.S  Ivxcmptions  Fioposing  RcIohs(!"). 

"'Thu  term  "idigihli!  contnict  participiinl"  is 
d(diiu!d  in  .S(>ction  la(lK)  of  the  Commodilv 
FNchangc!  Act  |7  ll..S.(;.  la(tH)l.  The  (hdinitions  of 
thel(!rm  "eiigihle  contract  participant"  in  the 
.S(x;uritii!s  Act  and  the  Fixchange  Act  hotli  refer  to 
the  delinition  of  "(digihk;  cf)nlract  participant"  in 
the  Commodilv  Flxchange  Act.  Sih:  .Section  a(e)  of 
the  .S(!curiti(!s  Act  ll.'i  II..S.C.  77e(e)|  and  .Section 
:i(a)((>.'i)  olThe  Exchange;  Act  |  l.'i  U..S.C.  78c(a)(0.'i)|. 
The;  (;ligihle  contract  participant  d(;finition  includiis 
st;v(;ral  (:al(;gori(;s  of  pi;r.sons:  financial  institutions; 
insurance  companies:  investment  companies: 
commodilv  pools:  business  entities,  such  as 
corporations,  partnerships,  and  trusts:  emplovee 
benefit  plans:  governm(;nl  entities,  such  as  the 
United  .Stales,  a  .Stale  or  local  nmnicipalitv.  a 
foreign  government,  a  multinational  or 
supranational  governm(;nl  entity,  or  an 
instrumentalitv.  agency  or  department  of  such 
entiti(;s:  market  |)rofessionals.  such  as  broker 
dealers,  futures  commission  merchants,  floor 
brokers,  and  investment  advisors:  and  natural 
persons  with  a  specified  dollar  amount  invested  on 
a  discretionary  basis,  'flu;  .SFiC  and  IheCf'fC 
recently  ado|ited  final  rules  further  defining  the 
t(;rm  "eiigihle  contract  particijiant."  The  UFTU.  staff 
recently  issued  a  letter.  .Staff  Interpretations  and 
No- Action  Relief  Regarding  EUl’  .Status;  .Swap 
(uiarantiH;  Arrangements;  jointlv  and  Severallv 
Liable  Counterparties;  Amounts  Invii.sted  on  a 
Discretionary  Hasi.s:  and  "Anticipatory  ECl’s." 

CFTC  Letter  No.  12-17  (Oct.  12.  2()12j.  .Such  letter 
does  not  interpret  or  further  define  the  term 
"eiigihle  contract  participant"  for  purposes  of 
.Section  712(d)  ol  the  Dodd-Frank  Act  or  tin;  lederal 
securities  laws.  .See  Fiirllwr  Di^finilian  of  "Swap 
Daidnr."  "Socarilv-llasad  Swap  Iksdar,"  "Major 
Swap  Ikniicipant. "  "Major  Sncurilv-lkisi^d  Swaj) 
ParlicipanI"  and  "FV/giWe  (Contract  FarlicipanI". 
R(;lea.se  No.  ;14-()()K()H  (Apr.  27.  2(112).  77  FR  .id.'itlli 
(May  2;i.  2(112). 

-".See  h;ller  from  Kenneth  E.  Miaitsen.  )r.. 
Executivi;  Vice  l’r(;sid(;nt.  I’lihlic  I’oiicv  and 
Advocacy,  'flu;  .S(;curities  Industry  and  Financial 
Markets  y\ssociation  (“.SIFMA").  datial  December 
21.  2(112  (".SIFMA  Lett(;r");  letl(;r  from  Kenn(;th  E. 
l{c;ntsi;n.  )r..  Ex(;cutive  Vice  Presid(;nt.  I’tihlic  I’oiicv 
and  Advocacy.  .SIFMA.  and  Robert  I’ickel.  Chi(;f 
Exi;culive  ()ITic(;r.  lnt(;rnational  .Swaps  and 
D(;rivatives  Association  ("kSDA").  dated  Apr.  20. 
2012  (".SlF.MA/kSDA  Letter"):  and  h;tt(;r  from  'fom 
Nappi.  datial  )ul.  14.  201 1  (“Nappi  l.(;ll(;r"). 

.See  Nappi  Letter. 


supjiortod  tlu;  intorim  final  nilns.-- 
Tho.so  comiiKtntator.s  .statod  thoir  viow 
that  tin;  intorim  final  rnlo.s  wore 
noctts.sary  and  approiiriato  .stoji.s  to 
jirovont  di.sruiition  of  tho  .sociirity-hasod 
swap.s  markot  and  to  onsiiro  tho  ordorly 
implomontation  of  Titlo  VIl.*^  *  Th(;.so 
coinmontators  providod  a  doscrijition  of 
tho  .sociirity-ba.sod  .swaps  markot  as  it 
ctirrontly  fnnotions  and  how  it  may 
function  following  tho  full 
implomontation  of 'fitlo  Vll.--*  Tho.so 
coinmontators  ox])ro.s.sod  concorns 
rogiirding  tho  availability  of  oxomjitions 
from  tho  rogistration  rotjniromonts  of  tho 
Sociiritios  Act  for  socnrity-l)as(;d  swaji 
transactions  ontorod  into  sololy  hotwoon 
oligihlo  contract  jiarticijiants  duo  to  tho 
ojioration  of  sociirity-basod  swap  trading 
jilatforms  and  tho  jiublication  or 
distribution  of  othor  information 
rogarding  socurity-ba.sod  swajis.--'’  Thoy 
indicatod  that  cortain  communications 
involving  socurity-hasod  swajis,  such  as 
tho  Jiublication  or  distribution  of  jirico 
(juotos,  may  bo  availablo  on  or  through 
trading  jilatforms  on  an  unrostrictod 
basis,  including  following  tho  full 
imjilomontation  of  Titlo  \dl.-'*  Thoy  also 
indicatod  that  socurity-ba.sod  swaji 
doalors  jiublish  and  distributo  rosoarch 
rogarding  socurity-ba.sod  swaji 
transactions  that  may  bo  broadly 
dis.sominatod  and  could  bo  availablo  on 
an  unrostrictod  liasis.-^  Thoy  woro 
concornod  that  unrostrictod  accoss  to 
tho.so  commnnications  could  affoct  tho 
availability  of  oxomjitions  from  tho 
rogistration  roejuiromonts  of  tho 
Sociiritios  Act,  such  as  tho  oxomjition  in 
Soction  4(a)(2).  for  socnritv-ba.sod  swaji 
transactions  ontorod  into  sololy  hotwoon 
oligihlo  contract  jiarticijiants.-"  Ba.sod 
on  thoir  concorns  rogarding  tho 
availability  of  oxomjitions  from  tho 
rogistration  najuiromonts  of  the 
Socuritios  Act,  those  coimmaitators 
rocjuostod  that  wo  adojit  jiormanont 
roliof  from  tho  rogistration  roijuiromonts 
of  Soction  .'i  of  tho  S(;curitios  Act  for 
offors  and  sales  of  socurity-ba.sod 
swajis-"  .solely  hotwoon  oligihlo  contract 

.See  .SIFMA  Lett(;r  anil  SIFMA/ISDA  Letter. 

^'.S’ee.SlFMA/ISDA  Letter. 

Id. 

''■•.See  SIFMA  Letter  anil  SIFMA/ISDA  Lell(;r. 

.S'ee  SIFMA/ISDA  L(;tter. 

.See  SIF'MA  Letter. 

.See  .SIFMA  Letter  ami  SIF.MA/ISDA  Letter. 

-■'The  eategiiry  iil  seeurily-haseil  swaps  that 
woiilil  he  eovereil  hv  this  request  lor  reliel  is 
hriiailer  in  some  ways  than  the  eategiirv  ol  seeiirilv- 
haseil  swaps  eovereil  hv  the  exemptions  proviilc;il 
in  the  interim  linal  rules.  As  noteil  in  lootnole  (i 
above,  the  exemptions  proviileil  in  the  interim  linal 
rules  api)ly  to  seeurily-haseil  swaiis  that  were 
ileiineil  as  "seeuritv-haseil  swap  agre(;nu;nts"  prior 
to  tho  Title  Vll  elTeetivi;  dale.  That  iletinilion  ot 
"seeurily-haseil  swaj)  agri;em(;nl"  does  not  inelude 

C()iUiiuu;(l 
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])arti(:i])ants.  *"  Those  commentators  also 
re(iu(;sted  relief  under  the  Exchange  Act 
for  offers  and  sales  of  security-based 
s\va|)s  solely  between  eligible  contract 
participants.  *'  They  were  concerned 
that  ambiguity  regarding  the  diTinition 
of  a  “class”  as  applicul  to  security-ha.sed 
swajjs  could  raise  concerns  regarding 
the  registration  requirements  of  Section 
12(g)  of  the  Exchange  Act.  *-  Finally, 
these  commentators  recjuested  relief 
from  Section  304(d)  of  the  Trust 
Indenture  Act  for  security-ha.sed  swaps 
entered  into  solely  between  eligible 
contract  j)articij)ants.  *  *  They  hidieved 
that  the  jirotections  of  the  Trust 
Indenture  Act  are  not  neces.sary  in  the 
context  of  such  tran.sactions  because 
such  transactions  involve  contracts 
Ixitween  two  counterparties  who  are 
capable  of  enforcing  obligations  under 
the  security-based  swaps  directly. ■*‘* 

Moreover,  although  not  submitted  in 
connection  with  the  interim  final  rules, 
we  received  two  comment  letters  from 
four  commentators  regarding  the 
propo.sed  exeinjitions  for  .secairity-hased 
swap  transactions  involving  an  eligible 
clearing  agency  di.scussing  issues  arising 
with  resjiect  to  .security-based  .swap 
transactions  not  involving  an  eligible 
clearing  agcaicy.'*'"’  One  commentator 
suggested  that  we  provide  permanent 
exemptions  under  the  Securities  Act. 
the  I'ixchange  Act.  and  the  Tru.st 
Indenture  Act  for  security-based  swap 
transactions  entered  into  between 

s(u:urilv-l)iis(!cl  swaps  llial  aro  hasod  on  or  roloroiico 
only  loans  and  indoxns  only  of  loans. 

'".Soo.Sll'MA  l.olKn  and  Sll’M/\/I.Sl),\  LiSlor. 
'I'hoso  connnontators  limitod  llioir  iiicinost  for  roliof 
to  socurity-ha.sod  swaj)  transac:tions  not  involving 
an  oligililo  cloaring  ag(!n(:v.  Id.  Wo  rocontlv  ado|)t(!d 
oxoinptions  imdor  tlio  .Sotairitios  Act.  tho  Exchange 
Act.  and  tlio  Trust  Indonturo  At:t  for  siicnrity-hasod 
swaj)  transactions  involving  an  oligihlo  clearing 
agent:y.  .S'ee  Ride  23!)  under  the  .Securities  Act  |17 
(lER  230.23!)].  Rules  12a-lt)  and  12h-l(h)  untler  the 
Exchange  Act  |17  CER  24t).12a-U)  and  24t).12h- 
l(h)i.  and  Rule  4(1-11  under  tin;  Trust  Indentuia! 

Act  of  1!)3!)  1 1 7  CER  2tit).4d-l  1  j.  .See  (dsa 
Ex(;nii>lions  for  Sociiritv-lliisod  Swops  Issui'd  Hv 
(lorlain  Cloorin'’  Agoncics.  Release  No.  33-030K 
(Mar.  31).  2012).  77  FR  20.530  (.Xiir.  .5.  2012) 

(■‘Chsired  SITS  Exemptions  .Adopting  Release"). 
These  excniiptions  do  not  apply  to  security-hased 
swap  transactions  not  involving  an  eligihh;  chsiring 
agenicv,  even  if  the  seenritv-hased  swajis 
suhsecpientlv  are  cleanul  in  transactions  involving 
an  eligihle  clearing  agency.  Id. 

“  Sof  SlEMA/l.SDA  Eetter. 

Id. 

Id. 

'■>  Id. 

Sao  lett(!r  from  Richard  M.  Whiting.  Executive 
Director  and  (lenend  Counsel.  Financial  .Services 
Ronndtahle.  Rohert  I’ickel.  Chief  Executive  Officer. 
l.SDA.  and  Kcmiugh  E.  llcmtsen.  |r..  l'ix(H:utive  Vice 
President.  Fuhlic  Policy  and  Advocacy,  SIFMA. 
dated  |an.  31.  2012  ("F.SR/l.SDA/.SlFMA  Eetter"); 
and  letter  from  .Scott  Pintoff.  Ceneral  Counsel.  CFl 
Croup  Inc.,  dated  )nl.  2.5.  2t)1 1  ("CFl  E(4t(!r").  These 
letters  wen;  suhmitt(!d  in  resiumse  to  our  retpmst  for 
comment  in  tlu;  Cleared  .SB.S  Fixemptions  Proposing 
Release.  Stm  footnote  IK  above. 


oligihlo  contract  jiarticijiant.s  and 
offoctod  through  any  trading  platform 
.similar  to  tho  jirojiosod  oxom])tions  for 
socurity-ha.sod  swaj)  tiansactions 
involving  an  oligihlo  cloaring  agonev.-*" 
Tho  t)thor  commontatois  suggo.stod  that 
wo  provido  oxoinptions  undor  Soction 
12(g)  of  tho  Exchango  Act  and  tho  'frust 
Indonttno  Act  for  .socmity-basod  swap 
transactions  ontorod  into  sololv  hotwoon 
oligihlo  contract  jiarticipants  similar  to 
tho  propo.sod  oxoinptions  for  socurity- 
ha.sod  swap  tran.sactions  involving  an 
oligihlo  cloaring  agoncy.-*'  hi  adojiting 
tho  oxoinptions  for  .socurity-ha.sod  swap 
transactions  involving  an  oligihlo 
cloaring  agoncy.  wo  indicatod  that  thoso 
commontator's  suggostions  woro  moro 
ajijiropriato  to  ho  considorod  in 
connoction  with  tho  intorim  final 
rulos.:*'* 

Wo  aro  carofully  considoring  tho 
commonts  wo  havo  rocoivod  on  tho 
intorim  final  rulos  as  part  of  onr 
ovalnation  of  tho  implications  for 
socurity-ha.sod  swaps  rosulting  from  tho 
inclusion  of  tho  torm  “socuritv-basod 
swap”  in  tho  dofinition  of  “socurity” 
undor  tho  .Socuritios  Act  and  tho 
Exchango  Act.  Wo  also  aro  in  tho 
])roco.ss  of  imjilomonting  tho  Titlo  Yll 
statutory  provisions  govorning  tho 
rogi.stration  and  rogulation  of  .socuritv- 
ha.sod  .SEFs.  Wo  havo  jiroposod  rnlos  to 
im])lomont  tho.so  provisions.”'  hut  tho 
])articular  charactori.stics  of  trading 
platforms  that  .socurity-hasod  SEFs  will 
ho  pormiltod  to  oporato  will  not  ho 
known  until  wo  adopt  final  rulos  for 
.socurity-ha.sod  SEFs.  Wo  currontly  aro 
ovaluating  tho  commonts  wo  rocoivod 
rogarding  tho.so  jiropo.sod  rulos.  but  wo 
havo  not  yot  ado|)tod  final  rulos 
imjilomonting  tho  'I’itlo  Vll  statutory 
jirovisions  govorning  tho  rogistration 
and  rogulation  of  .socurity-hasod  SEFs. 
Wo  al.so  aro  ovaluating  such  commonts 
in  connection  with  our  consideration  of 
tho  commonts  wo  havo  rocoivod  on  tho 
intorim  final  rules  given  commentators' 
concerns  rogarding  tho  operation  of 
soenrity-basod  swa})  trading  platforms. 

Wo  do  not  oxjioct  to  comploto  onr 
ovalnation  of  tho  implications  for 

’“.SVvCFI  l.(!tler.  This  comuuuiliilor  (lid  not 
provide  uny  explumilion  us  to  wliv  such  exemption 
wiis  need(!(l.  including  how  security-hused  swup 
truding  iihitlorms  operute.  thut  would  (muhle  us  to 
evuluiite  wh(!th(;r  reli(d  is  necessurv  or  uppropriute. 
Soo  Cleared  .SH.S  l^xemptions  Adopting  Rehsise. 

'CS’ee  F.SR/l.SDA/.SlFMA  Eetter.  Tluise 
commentators  re(|ue.ste(l  r(!liel  under  the  I'Achange 
Act  and  the  Trust  Imhmture  Act.  hut  did  not  reipiest 
relief  uiuh^r  the  .Securities  Act.  llow(!ver.  two  of 
these  commentators  suhse(|uentlv  submitted  the 
SIFMA  Eetter  and  tlu;  SIFMA/l.si)A  Eetter  to 
r(!(|U(!st  relief  under  the  .S(!curilies  Act.  .See  footnote 
30  ahov(!  and  a(;(:om|)anying  text. 

’".S'(!e(il(!ared  .SHS  Ex(!mplions  Adojiting  Release. 

'■‘.See .Security-Based  .SF;F  Proposing  Release. 


socurity-hasod  swaps  as  socuritios. 
including  our  considoration  of  tho 
commonts  wo  havo  rocoivod  on  tho 
intorim  final  rulos,  and  implomont  any 
approjiriato  rogulatory  roliof  hoforo 
Eohruary  11. 2013,  tho  curront 
oxpiration  dato  of  tho  intorim  final 
rnlos.  If  tho  intorim  final  rnlos  oxpiro 
hoforo  wo  comploto  such  ovalnation, 
markot  participants  ontoring  into 
soenrity-hasod  swap  tran.sactions  may 
nood  to  rogistor  tho  offor  and  salo  of  tho 
socurity-hasod  .swajis  undor  tho 
Socuritios  Act.  Markot  jiarticipants  al.so 
may  ho  rotpiirod  to  coinjily  with  tho 
rogi.stration  provisions  of  tho  Exchango 
Act  applicable  to  clas.sos  of  .socuritios 
and  tho  indonturo  jirovisions  of  tho 
Tru.st  Indonturo  Act.  Wo  boliovo  that 
rociuiring  complianco  with  thoso 
provisions  while  wo  consider  tho 
commonts  wo  havo  rocoivod  on  tho 
intorim  final  rnlos  likely  would  disrupt 
tho  operation  of  tho  .socurity-hasod 
swaps  markot.  Moreover,  wo  havo 
rocoivod  a  roipiost  from  a  commontator 
to  oxtond  tho  oxpiration  dates  in  tho 
intorim  final  rules.-*"  This  commontator 
stated  its  holiof  that  key  i.ssuos  and 
(piostions  rogarding  tho  application  of 
tho  federal  securities  laws  to  socurity- 
hasod  .swaps  romain  unrosolvod  and,  as 
a  result,  jionding  resolution  of  tho.so 
issues  and  quostions.  all  of  tho 
oxoinptions  in  tho  intorim  final  rules  aro 
noodod  to  avoid  tho  potential  for 
signiilcanl  disruption  in  tho  socurity- 
hasod  swajjs  market.-*'  Thus,  while  wo 
consider  tho  comments  wo  havo 
rocoivod  on  tho  intorim  final  rnlos.  tho 
intorim  final  rules  aro  noodod  to  allow 
markot  partieijiants  that  moot  tho 
conditions  of  tho  intorim  final  rules  to 
continue  to  enter  into  socurity-ha.sod 
swap  tran.sactions  without  concern  that 
such  activities  may  not  comply  with  tho 
rogi.stration  roquiromonts  of  tho 
Socuritios  Act  ajiplicablo  to  securities 
transactions,  tho  rogistration 
roquiromonts  of  tho  Exchange  Act 
aiiplicahlo  to  classes  of  socuritios,  and 
tho  indonturo  provisions  of  tho  Trust 
Indonturo  Act. 

Ba.sod  on  tho  foregoing,  wo  boliovo 
that  it  is  nocos.sarv  and  aiijiropriato  in 
tho  public  interest  and  consistent  with 
tho  protection  of  invo.stors  to  continue 
providing  tho  exemptions  from  all 
])rovi.sions  of  tho  Socuritios  Act  (other 
than  tho  Soction  17(a)  antifraud 
provisions),  tho  rogi.stration 
rociuiromonts  of  tho  Exchango  Act 

■’".S’cc  lotUn-  h'oni  K(!nn(4h  E.  Boiilsun,  )r., 
Ex(!(:uliv(!  Vico  l’rosi(l(!nl.  I’lihlic  I’olicy  iiiul 
Advociicv.  .SIFMA.  (hilod  Do(:(!nih(!r  21).  2012.  This 
coniinoiitiitor  r(!(|uo.sto(l  Ihiit  Iho  (ioinniissidii  oxtond 
tho  oxpiriition  (lotos  in  tho  intorim  linol  rnlos  to  |uly 
17.2013. 

"  Id. 
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relating  to  classes  of  securities,  and  the 
indenture  j)rovi.sions  of  the  Trust 
Indenture  Act  for  tho.se  secnritv-hased 
.swaps  that  prior  to  the  'fide  Vll  effective 
date  were  siuairity-ha.sed  swap 
agreements,  provided  certain  conditions 
an;  met.  Accordingly,  due  to  the  limited 
time  the  interim  final  rules  will  he 
needed,  and  our  consideration  of 
comm(;nts  we  have  received  on  the 
interim  final  rules,  we  have  determined 
that  it  is  neces.sary  and  appropriate  to 
extend  the  expiration  dates  in  the 
interim  final  rules  to  Fehruary  Tl, 

2014.^-  If  we  ado|)t  further  rules  relating 
to  i.ssues  raised  hy  the  a])plication  of  the 
.Securities  Act  and  other  federal 
securities  laws  to  the  security-ha.sed 
swaps  market  before  Fehrnarv  11.  2014, 
we  may  determine  to  alter  the 
exj)iration  dates  in  the  interim  final 
rules  as  part  of  that  rulemaking.  VVe 
only  are  extending  the  expiration  dates 
in  the  interim  final  rules;  we  are  not 
making  any  other  changes  to  the  interim 
final  rules. 

II.  Certain  Administrative  Law  Matters 

.Section  .‘l.'i3(t))  of  the  Administrative 
I’rocedure  Act-*  *  generally  requires  an 
agency  to  puhli.sh  notice  of  a  propo.sed 
rulemaking  in  the  Federal  Register.  This 
recpiirement  does  not  apply,  however,  if 
the  agency  “for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefore  in  the 
rules  i.ssued)  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  ])nl)lic 
interest."  Further,  the  Administrative 
Procedure  Act  akso  gen(;rally  recpiires 
that  an  agency  publish  an  adopted  rule 
in  the  Federal  Register  30  davs  before 
it  becomes  (;ffective.‘’'’  This  re(|uirement 
does  not  apply.  ln)wever,  if  the  agency 
finds  good  cause  for  making  the  rule 
(;ffective  sooner. We,  for  good  cause, 
find  that  notice  and  solicitation  of 
f;onnnent  hi;fore  adopting  the 
amendments  to  the  interim  final  rules  is 
im|)ractical)le,  imnece.ssary,  or  contrarv 
to  the  |)ul)lic  interest.  VVe  akso  find  good 
cause  not  to  delay  the  effective  date  of 
tin;  amendments  to  the  interim  final 
rules. 

For  the  reasons  we  discuss  throughout 
this  release,  we  h(;liev(;  that  we  have 
good  cause  to  act  innnediat(;ly  to  adopt 
the  am(;ndments  to  tin;  interim  final 
rnl(;.s  to  (;xtend  the  expiration  dates  in 
the  interim  final  rules.  Tin;  (;xtension  of 
tin;  (;xpiration  dates  in  tin;  interim  final 


■•-'rlK?  (Icitry  (tolllid)  N(i-Af.tit)n  l.iitlor  will 
■'(Mn.iiii  in  nHiH:!  lor  so  Ion}'  iis  llu;  inlin  ini  linal  ruins 
roiiiiiin  in  nltnct.  Sinr  tootnol(!  (>  al)ov(!. 

•"5  .').'>;MI)). 

Id. 

^■Srrr,  ll.S.C.  .S.'i.Jld). 

Id. 


rules  is  intended  to  minimize 
disruptions  and  costs  to  the  .seciiritv- 
ha.setl  swaj)s  market  that  couhl  occur  on 
the  curr(;nt  expiration  date  of  the 
interim  final  rules.  The  interim  final 
rules  an;  needed  to  allow  market 
participants  that  nn;et  tin;  conditions  of 
the  interim  final  riil(;s  to  continue  to 
enter  into  .security-based  .swaj) 
transactions  without  concern  that  such 
activities  will  he  subject  to  the 
regi.stration  recpiirements  of  the 
.Securities  Act  and  the  Kxchange  Act 
and  the  indentnn;  (pialification 
provisions  of  the  Trust  Indenture  Act 
while  w(;  consider  the  comments  we 
have  received  on  the  interim  final  rules. 

As  noted  above,  we  .sought  and 
received  comments  on  the  interim  final 
rules. ■*7  Although  one  commentator  did 
not  support  the  interim  final  rules,  this 
commentator  did  not  provide  any 
explanation  for  the  reason.  The  other 
commentators  sn]jj)ort(;d  the  interim 
final  rules  and  stated  their  view  that  the 
interim  final  rules  were;  necessary  and 
api)ro])riate  ste|).s  to  prevent  disruption 
of  the  secnrity-l)ased  swaj).s  market  and 
to  ensure  the  orderly  implementation  of 
'I’itle  VII.  These  connn(;ntators  ])rovided 
d(;tail(;d  responses  to  our  recpiests  for 
comment  on  the  interim  final  ruh.'s  and 
(;xpressed  concerns  r(;garding  the 
treatment  of  certain  communications 
involving  .security-based  swajj.s  iiiuh;!' 
the  .Securities  Act.  These  commentators 
also  stated  their  view  that  permanent 
relief  was  needed  for  security-ha.sed 
swap  transactions  and  recpiested  that  we 
adopt  permanent  exemj)tion.s  under  the 
.S(;cnrities  Act,  the  Exchange  Act.  and 
the  Trust  Indenture  Act,  similar  to  the 
exemj)tion.s  provided  in  the  interim 
final  rules,  for  security-based  swap 
transactions  entered  into  solely  between 
eligible  contract  ])artici])ants.  VVe  akso 
received  comments  on  the  proposed 
exemptions  for  security-ha.sed  .swap 
tran.sactions  involving  an  eligible 
clearing  agency  that  w(;re  r(;si)onsive  to 
the  retjiiest  for  comment  on  the  interim 
final  rules. We  are  carefully 
considering  all  of  these  conun(;nt.s  as  w(; 
evaluate  the  im])lications  for  security- 
ha.sed  swaps  resulting  from  the 
inclusion  of  the  term  “seenrity-hased 
swap”  in  the  definition  of  “.s(;curitv” 
under  the  .Securities  Act  and  the 
Exchang(;  Act. 

Mor(;ov(;r,  w(;  an;  in  tin;  process  of 
implem(;nting  tin;  'kith;  \dl  statutorv 
provisions  governing  the  regi.stration 
and  regulation  of  security-has(;(l  .SEFs. 
As  noted  above,  we  have  j)ropo.se(l  rules 
to  imj)lement  th(;.se  ])rovi.sion.s,  hut  the 


l()otn()l(!s  Ifi  iind  21)  above  aiul 
accoiupanvin^  lexl. 

Ibotiioto  above  and  ae(:om|)anvin{>  l(!Xl. 


particular  characteristic's  of  trading 
platforms  that  security-ha.sed  .SEFs  will 
l)i;  p(;rmitted  to  op(;rate  will  not  he 
known  until  we  adopt  final  rules  for 
security-ha.sc;{l  .SEFs.  We  curr(;ntly  are 
(;valuating  the  connn(;nt.s  we  received 
r(;garding  tlu;.se  ])ropo.sed  ruh;.s.  l)ut  we 
have  not  y(;t  adopted  final  rnlt;.s 
im])l(;menting  the;  'I'itle  Vll  .statutory 
provisions  governing  the  rc;gi.stration 
and  r(;gulation  of  s(;curity-ha.sed  .SEFs. 
We  akso  an;  evaluating  such  comments 
in  conn(;ction  with  our  ccjusideration  of 
the  comments  we  have  r(;ceive(l  on  the 
interim  final  rul(;s  given  commentators’ 
concerns  rt;garding  the  ojjeration  of 
.security-has(;d  .swap  trading  platforms. 
However,  we  may  not  com])h;te  our 
evaluation  of  the  comm(;nt.s  we  have 
rec(;iv(;d  on  the  interim  final  rul(;.s  or 
our  evaluation  of  the  comments 
r(;ceivi;(l  and  our  ridemaking  relating  to 
the  im])lementation  of  the  Title  Vll 
.statutory  provisions  gov(;rning  the 
ri;gistration  and  ri;gulation  of  security- 
based  .SEFs  before  F(;hruarv  11, 2013, 
the  current  (;x|)iration  date  of  the 
interim  final  rules. 

Absent  an  extension,  the  int(;rim  final 
rules  will  expire  on  F(;hruarv  11.  2013. 
The  interim  final  rul(;.s  have  h(;(;n  in 
j)lace  since  )uly  2011  and  marki;t 
])artici pants  have  relii;d  on  them  to 
(;nt(;r  into  s(;curity-hased  swap 
tran.sactions.  Ext(;n(ling  the  exjiiration 
dat(;.s  in  the  interim  final  rules  will  not 
affect  the  substantive  provisions  of  the 
int(;rim  final  rules.  Extending  the 
(;x|)iration  dates  in  the  int(;rim  final 
rul(;s  will  allow  marki;t  partit:ipant.s  that 
nK;i;t  the  conditions  of  the  interim  final 
ruli;.s  to  continue  to  (;nter  into  security- 
ha.sed  swap  transactions  without 
concern  that  such  activiti(;.s  will  he 
subject  to  the  r(;gi.stration  requirements 
of  the  .Securities  Act  and  the  Exchange 
Act  and  the  indenture  (lualification 
jirovisions  of  the  Trust  Indenture  Act 
while  we  consider  the  commeids  we 
have  received  on  the  interim  final  rules. 
Based  on  the  foregoing  and  for  the 
rea.sons  we  discuss  throughout  this 
r(;lea.se,  we  find  that  there  is  good  cause 
to  have  the  amendments  to  the  interim 
final  rules  effective  upon  publication  in 
tin;  F'ederal  Register  and  that  notice;  and 
solicitation  of  comment  in  advance  of 
the  eflectiveness  of  the  amendmeids  to 
the  interim  final  rules  is  impracticable, 
unnecessary  and  contrary  to  the  ])uhlic 
interest.'”' 


■''''rbi.s  rinding  nlsn  snlislin.s  tin;  r(i(|iiii(!mi!nts  nt 
.•j  IJ..S.(;.  it()ft(2).  allowing  tbo  rnli:  ainondnuinl  to 
boc.onu)  ol'loctivn  notwithstanding  tbo  rociniroinont 
(it  .I  l)..S.(;.  titn  (it  a  l■'odoral  agonov  tinds  that  notico 
and  pnblic  connnont  aro  "impractical,  nnnocossarv 
or  contrarv  to  tlio  public  intorost."  a  rulo  "shall  take 

('.(inliiuii'd 
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III.  Economic  Analysis 

In  July  2011,  we  adojjted  the  interim 
final  rules  to  jjrovide  exemptions  under 
the  Securities  Act,  the  Exchange  Act, 
and  the  'IVust  Indenture  Act  for  tho.se 
secnrity-hasiul  .swaps  that  prior  to  the 
'I’itle  VII  effective  date  were  security- 
based  swap  agreements  and  are  defined 
as  “securities”  under  the  Securities  Act 
and  the  Exchange  Act  as  of  tin;  Title  VII 
effective  date  due  solelv  to  the 
provisions  of  Title  VII.  In  this  release, 
we  are  ado])ting  amendments  to  the 
interim  final  rules  to  extend  tlie 
expiration  dates  in  the  interim  final 
rules.  Extending  the  expiration  dates  in 
the  interim  final  rules  is  intended  to 
minimize;  di.srn])tions  and  cee.sts  to  the 
secnrity-l)ased  .swaps  market  that  could 
occur  on  the  current  exjjiration  date  of 
the  interim  final  rides.  The  interim  final 
rules  are  needed  to  allow  market 
participants  that  meet  the  conditions  of 
the  interim  final  rules  to  continue  to 
enter  into  security-hased  swap 
transactions  without  concern  that  such 
activities  will  be  suliject  to  the 
registration  requirements  of  tin; 
Securities  Act  and  the  Exchange  Act 
and  the  indenture  ipialification 
provisions  of  the  Trust  Indenture  Act 
while  we  consider  tin;  comments  we 
have  received  on  the  interim  final  rules. 

VVe  are  sensitive  to  the  costs  and 
b(;nefits  impo.sed  hy  our  rules.  The 
discussion  below  attempts  to  addr(;ss 
the  amendments  to  the  interim  final 
rules  extending  the  expiration  dates  in 
the  interim  final  rules,  including  the 
costs  and  henefits  of  the  amendments  as 
well  as  the  effect  of  the  amendments  on 
efficienev,  competition,  and  capital 
formation.'’" 

Absent  the  extension  of  the  expiration 
dates  in  the  interim  final  rules,  the  offer 
and  sale  of  those  security-based  swajis 
that  ])rior  to  the  Title  Vll  effective  date 
were  defined  as  security-based  swaj; 
agreements  may  have  to  he  registered 
under  the  Securities  Act,  certain  of 
those  seenrity-hased  swaps  may  have  to 
hi;  r(;gistered  as  a  class  under  the 
Exchange  Act,  and  the  indenture 

clToct  at  such  tiini!  as  tiu:  hcdcral  ao(!ncv 
proinulgatin}'  tlic  ruli!  clctcrniincs"). 

'■".Section  2H(a)(2)  otiho  Kxcliangc  .Act  rciiiiircs 
us.  wluMi  adopting  rntes  under  llu:  Exchange  Act. 
to  consider  tlie  impact  lliat  anv  lunv  rnh;  would 
liave  on  compidition.  .See  l.S  H..S.(;.  7}{w(a)(2). 
.Section  22ta)t2)  proliiliits  us  Irom  adopting  anv  rnl(! 
that  would  impo.se  a  Inirden  on  compidition  that  is 
not  nece.ssary  or  appropriate  in  lurtherance  ol  tlu; 
|)urposes  of  tin;  Kxchange  Act.  Id.  In  addition. 
.Section  2(1))  ol  the  .Securities  Act  and  .Section  2(1) 
ol  the  Exchange  Act  recpiire  ns.  when  engaging  in 
rulemaking  where  we  are  rec|uired  to  c:onsider  or 
determine  whether  an  action  is  necessary  or 
appropriate  in  the  public  interest,  to  also  consider 
wliether  the  action  will  promote  elTic:iencv. 
competition,  and  ca|)ital  formation.  .See  Ui  l)..S.(i. 
77h(h)  and  15  II..S.(;.  78c(l). 


provisions  of  thi;  Trust  Indunturt;  Act 
may  need  to  ht;  comjtliod  with.  Wo 
ht;li(;vo  that  rt;(|uiring  complianco  with 
thosi;  jtrovisious  at  this  tinu;  for 
.socurity-ha.sod  swa])  tran.sactions 
botwooii  oligibli;  contract  jiarticipants 
likoly  would  di.sru|)t  and  impost; 
imuocos.sary  costs  on  this  sogmout  of  tho 
.socurity-ha.sod  swaps  markot.'’'  Wo  also 
holiovo  that  hocauso  socurity-hasotl 
swa))  tnm.satdions  that  (]ualify  lor  tho 
i;xomj)tion.s  itndor  tho  intorim  final  riilos 
gonorally  involvo  individualizod 
nogotiations,  oxtonding  tho  ox|)iration 
tlato  of  such  t;xom))tion.s  is  not  likolv  to 
inqto.so  a  sub.stantial  informational  cost 
on  tho  markot  ))artici|)ant.s  involvod  in 
such  tran.sactions.  Furthor,  ab.sont  tho 
action  wo  art;  taking  in  this  roloaso,  wo 
holiovo  that  t:ortain  markot  ])artici])ants 
t;oultl  incur  atlditional  costs  duo  to 
comitlianco  with  tho  rogi.stration 
rotjuiromoiits  of  tho  Sotairitios  Act  anti 
tho  Exchango  Act,  as  woll  as  ct)m])lianct; 
with  tho  ])rovi.sions  t)f  tho  Trust 
Intlonluro  Ac.t.  It  also  is  jiossihlo  that 
without  tin;  oxtonsion  of  tin;  ox))iration 
tlatos  in  tho  intorim  final  ritlos,  a  markot 
j)artif;i])ant  may  not  continuo  to 
])artii:i|)att;  in  thoso  tyj)t;.s  t)f  transatdions 
if  ct)m])liant:t;  with  thoso  |)rt)vi.sion.s 
wort;  infoasihlo  (t;t;t)nt)mit;ally  or 
tithorwi.so).  Nt)t  oxtonding  tho  t;xj)iratit)n 
tlatos  in  tho  intorim  final  riilos  t:t)ultl 
t:au.st;  tlisru|)tit)n.s  in  tho  sotairity-ha.sotl 
swajis  mark(;t.  'rht;rt;lbrt;.  wo  ht;lit;vt; 
that  oxtontling  tho  t;x])iratit)n  tlatos  in 
tho  intorim  final  riilos  jirovitlos 
im])t)rtanl  bonofits  to  markot 
])artit:i])ant.s  in  tho  .soiairity-hasotl  .swa]).s 
markot. 

Bocau.st;  tho  oxtonsion  of  tin; 

(;x])iration  tlatos  in  tho  intorim  final 
riilos  vvoultl  maintain  tho  status  quo 
with  ro.s))t;ct  to  tho  ability  of  markot 
])artita))ant.s  to  ongago  in  transatdions  in 
thoso  socurity-biisod  .swa)).s  that  prior  to 
tin;  Titlo  Vll  offoctivo  tlato  wort;  tlofinotl 
as  soiairity-basotl  swa))  .igroomonts,  wo 
do  not  holiovo  that  our  actions  in  this 
rt;lt;a.st;  will  havo  an  im))ac.t  on  tho 
tairront  stato  of  ct)m))otitit)n.  Wo  also 
holiovo  that  tho  oxtonsion  of  tho 
t;x))iratit)n  tlatos  in  tho  intorim  final 
riilos  will  ))ronn)to  officioncy  by 
minimizing  tli.sru))lit)n.s  tmtl  co.sts  to  tho 
sotairity-ha.sod  swa)).s  markot  that  taniltl 
t)t:cnr  on  tin;  tairront  t;x))iratit)n  tlato  of 

'■'  If  nuirkel  participiints  are  not  recjinred  to 
register  the  oiler  and  sale  of  these  seenritv-hased 
swaps,  they  will  not  have  to  incur  the  additional 
costs  of  such  registration,  including  legal  and 
accounting  costs.  The  availahililv  of  the  exemptions 
under  tho  .Securities  Act.  the  lixchange  Act.  and  the 
'I'rust  Indenture  Act  also  would  mean  that  markel 
participants  would  not  incur  the  c:osts  of  preparing 
disclosure  documents  do.scrihing  these  seenritv- 
hased  swaps  and  would  not  incur  the  costs  of 
preparing  indentures  and  arranging  for  the  .services 
of  a  trustee. 


tho  intorim  final  riilo.s.  To  tho  oxtont 
that  tho.so  .socurity-ha.sod  swa)).s  that 
))rior  to  tho  Titlo  VII  offoctivo  dato  wort; 
dofinod  as  .socurity-ha.sod  .swa)) 
agri;omont.s  art;  iisod  to  hodgo  risks, 
including  thoso  rolatod  to  tho  i.ssuanco 
of  tho  roforoncod  .socuritios  (as  occurs 
with  o()uity  .swa)).s  and  tho  i.ssuanco  of 
convortihlo  bonds,  for  oxamplo),  tho 
oxtonsion  of  tho  ox))iration  datos  in  tho 
intorim  final  rulos  will  ))rovont  ))otontial 
im))airmont  of  tho  ca’pital  formation 
))roco.ss.  For  oxam))lo,  if  rogi.stration  of 
tho.so  tran.sactions  is  roquirod  undor  our 
existing  Socuritios  Act  rogistration 
.schomo,  this  might  rosult  in  tho  issuers 
of  socurity-basoil  .swa))s  ))roviding 
disclosure  regarding  their  socurity-hasod 
swa))  ))ositions  that  might  not  othorwi.so 
bo  di.sclo.sod  to  tho  markot.  'I’his  ))o.sition 
disclosure  could  load  to  a  decreased  ii.so 
of  socurity-hasod  .swa)).s  hy  thoso  markot 
))artici))ant.s,  which  could  ))otontially 
affect  capital  formation  to  the  oxtont 
countor))artios  might  use  socurity-hasod 
.swa)).s  for  hedging  their  ox))o.suro  to 
issuers  of  roforttneod  socuritios. 

Wo  rocognizo  that  a  con.sotjuonco  of 
oxtonding  tho  ox))iration  datos  in  tho 
intorim  final  rulos  will  ht;  tho 
uuavailahility  of  certain  romodios  undor 
tho  Socuritios  Act  and  tho  Exchango  Act 
and  certain  ))rotoctions  undor  tho  Trust 
Indonturo  Act  for  an  intorim  ))oriod  to 
tho  oxtont  that  any  of  tho.so  socurity- 
hasod  swa))  tran.sactions  othorwi.so 
would  hi;  subject  to  tho  rogi.stration 
rf;()uiromont.s  of  tho  .Socuritios  Act  and 
tho  Exchango  Act.  Ab.sont  tho  oxtonsion 
of  tho  ox))iration  dates  in  tho  intorim 
final  rules,  a  markot  ))artici))ant  may 
havo  to  file  a  r(;gi.stration  statomont 
covering  tho  offer  and  sale  of  tho 
socurity-hasotl  .swa))s,  may  have  to 
register  tho  class  of  socurity-hasod 
.swa)).s  that  it  has  issued  undor  tho 
Exchango  Act,  which  would  ))rovido 
investors  with  civil  romodios  in 
addition  to  antifraud  romoilios,  and  may 
havo  to  .satisfy  tho  a))))licahlo  provisions 
of  tho  'I’nist  Indonturo  Act.  A 
registration  statomont  cov(;ring  tho  offer 
and  salt;  of  st;cnrity-l)a.sod  .swa)).s  may 
))rovido  certain  information  about  tho 
markot  ))artici pants,  tho  .socurity-ha.sod 
.swa))  contract  terms,  and  tho 
identification  of  tho  ))articular  r(;foronco 
.socuritios,  issuers,  or  loans  nndorlying 
tho  socuritv-hasod  swa)).  As  a  result  of 
the  oxtonsion  of  tho  expiration  dates  in 
tho  intorim  final  rules,  while  an  investor 
would  1)0  able  to  ))nr.suo  an  antifraud 
action  in  connection  with  tho  ))urcha.so 
and  salt;  of  .socurity-ltasod  .swa)).s  undor 
Section  l()(h]  of  tho  Exchango  Act,  it 
would  not  ho  able  to  ))ursuo  civil 
romodios  undor  .Sections  11  or  12  of  tho 
.Socuritios  Act.  Tho  Commi.ssion  could 
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.still  pursue  an  antifraud  action  in  the 
offer  and  sale  of  securitv-based  swaps 
under  ,Section  17(a)  of  the  Securities 
Act. 

IV.  Paperw(»rk  Keduf:tion  Act 

The  interim  final  rules  do  not  impose 
any  new  “collections  of  inlbrmation” 
within  the  meaning  of  the  I’aperwork 
Reduction  Act  of  lUO.'j  (“I’RA").'’-  nor 
do  they  create  any  new  filing,  reporting, 
recordkeeping,  or  disclosure  reporting 
nupiirements.  Accordingly,  we  did  not 
submit  the  interim  final  rules  to  the 
Office  of  Management  and  13udg(!t  tor 
review  in  accordance  with  the  RRA."* ' 

We  requested  comment  on  whether  our 
conclusion  that  there  are  no  collections 
of  information  is  correct,  and  we  did  not 
receive  any  comment. 

V.  Regulatory  Flexibility  Act 
('.ertiiication 

We  hereby  certify  pursuant  to  .I  IJ.S.C. 
(>05(1))  that  extending  the  expiration 
dates  in  the  interim  final  rules  will  not 
have  a  significant  economic  im])act  on 
a  substantial  nnmher  of  small  entities.'’’^ 
The  interim  final  rules  apply  only  to 
counterparties  that  mav  engage  in 
.security-based  swap  transactions  in 
reliance  on  the  interim  final  rule 
providing  an  exemption  under  the 
.Securities  Act.  The  interim  final  rule 
under  the  .Securities  Act  j)rovides  that 
the  exem])tion  is  available  onlv  to 
security-based  .swaps  that  are  entered 
into  between  eligible  contract 
|)artici pants,  as  that  term  is  defined  in 
.Section  la(12)  of  the  (knnmodity 
Fxchange  Act  as  in  effect  prior  to  the 
Title  VII  effective  date,  and  other  than 
with  respect  to  ])er.son.s  determined  by 
the  CFTC  to  be  eligible  contract 
participants  pursuant  to  .Section 
la(12)(C)  of  the  Commodity  Fxchange 
Act.  based  on  our  exi.sting  information 
about  the  participants  in  the  secnrity- 
ba.sed  swaps  market,  including  our 
existing  information  about  particij)ant.s 
in  the  security-based  .swa)).s  market,  we 
believe  that  the  interim  final  rules  applv 
to  few,  if  any,  small  entities.'’^’  For  this 
rea.son.  the  extension  of  the  exj)iration 
dates  in  the  interim  final  rules  shoidd 

■'-44  II..S.C.  :».5(n  cl  SC(/. 

■■>44  ll-.s.c.  :)5()7((l)  iiiul  .■>  Cl  R  1320.11. 

'■■•  Wocortifiiul  piir.su.inl  to  .>  II..S.C,.  (>or>(t))  tiiiil 
tlio  int(!riin  liiiiit  rul(!.s  will  not  a  sif^nilicant 
<x:oiioini(:  ini])a(:l  on  a  siit)stantial  nuinlxtr  ot  small 
oiititiits.  .Sec  Inli^rim  Mnal  Kulos  Atloi)tiiif>  K(!l(!a.s(‘. 
Wt!  rcicoiviHl  no  comnumts  on  that  cortification. 

'■'•  I'or  oxainplo.  as  rovoahul  in  a  curront  snrvov 
coiulnctiHl  by  Ollico  ol  tlu!  Comptrollor  ol  tho 
Cnrnmcy.  lOO.tr'ii  oi Cnnlit  (l(4anlt  swap  positions 
lu!l(l  by  U..S.  coinmorcial  banks  and  trust  coinpanios 
ait!  b(!ld  by  tboso  with  assiits  o\<!r.S10  billion.  .Sou 
OHico  ol  tlu:  (iomptrollor  ol  tlio  Cuitoiu:)’. 
"Qiiarlorly  Koport  on  Rank  Tradiii”  and  Diaivaliviis 
/Xctivilius  Third  Quartor  2012"  (2012). 


not  have  a  significant  (tconomic  impact 
on  a  substantial  number  of  small 
entities. 

VI.  Statutory  y\iithority  and  Text  of  the 
Rules  and  Amendments 

The  amendments  described  in  this 
releast!  are  being  ;ido])ted  tnnler  the 
authority  .set  forth  in  .Sections  10  iuid  28 
of  the  .Securities  Act,  .Sections  12(h). 

23(a)  and  3(>  of  the  lixchange  Act,  and 
Section  3()4(d)  of  the  Trust  Indenture 
Act. 

List  of  Subjects  in  17  CFR  Farts  230, 

240  and  200 

Reporting  and  recordkeejiing 
recpiirenients,  .Securities. 

Text  of  the  Rules  and  Amendments 

For  the  reasons  set  out  in  the 
preamble,  the  (iommi.ssion  amends  17 
(]FR  parts  230,  240,  and  200  as  follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

■  1 .  The  authority  citation  for  Part  230 
continues  to  read,  in  jiart,  as  follows: 

Authority:  1.5  ll..S.(;.  771).  771)  note.  77(:. 

77(1.  771,  77g.  771).  77).  77r.  77.s.  77z-;i.  77sss. 
7»(:.  7»(1.  7Hj.  7H/,  7«m.  7Hii.  780.  780-7  nolo. 
781.  78\v.  78//({l).  78111111.  8()a-8.  80ii-24,  8()a- 
28.  8()a-2().  80a-:{(),  and  80a-:i7.  nnloss 
ollionviso  nolod. 

***** 

§230.240  [Amended] 

■  2.  In  §  230.240(c),  in  the  first  sentence, 
remove  the  words  “the  conqiliance  date 
for  final  rules  that  the  (Commission  mav 
ado|)t  further  defining  both  the  terms 
s(H:uritv-l)(is(Hl  swap  and  alip^ibla 
contract  paiUcipant”  and  add,  in  their 
place,  the  words  “February  11, 2014”. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

■  3.  'I  he  authoritv  citation  for  part  240 
continues  to  read,  in  ])art.  as  follows: 

Authority:  15  l!..S.(;.  77i:.  77(1.  77g.  77j. 

77s.  77z-2.'77/.-:}.  77ooo.  77ggg.  77nnn. 

77.SSS,  77III.  780.  78(:-:i.  78(;-.5.  78(1,  78(i.  781. 
78g.  78i.  78j.  78j-l.  78k.  78k-1,  78/.  78in, 

78n.  78n-l.  780,  78()-4.  780-10.  78i).  78(|. 
78(1-1, 78s,  7811-5.  78w.  78x.  78//,  78nini. 
8()a-20.  8()a-2:{,  8()a-2‘).  8()a-37.  80l)-:?,  801)- 
4.  80l)-11.  and  7201  cl  scq..  12  IK.S.C. 
5221((!)(;i).  15  l)..S.C:.  8302.  and  18  ll.S.C. 
1350.  inil(!ss  olliorwiso  noted. 
***** 

§  240.1 2a-11  [Amended] 

■  4.  In  §  240.1 2a-l  1(1)),  in  the  first 
sentence,  remove  the  words  “the 
compliance  date  for  final  rules  that  the 
(Commission  may  adopt  further  defining 


both  the  terms  sccurity-hascd  swap  and 
eligible  contract  participant”  and  add, 
in  their  place,  the  words  “Februarv  11. 
2014”. 

§  240.1 2h-1  [Amended] 

■  5.  In  §  240.1 2h-l(i),  in  the  .second 
.sentence,  remove  the  words  “the 
com))liance  date  for  final  rules  that  the 
(Commission  may  adopt  further  defining 
both  the  terms  securitv-based  swap  and 
eligible  contract  inirticijiant”  and  add, 
in  their  ])lace.  the  words  "Februarv  11, 
2014". 

PART  260— GENERAL  RULES  AND 
REGULATIONS,  TRUST  INDENTURE 
ACT  OF  1939 

■  0.  The  authority  citation  for  Part  200 
continues  to  read  as  follows: 

Authority:  15  IT.S.tC.  77(!()(!.  77ggg.  77miii, 
77.SSS.  78//(d).  8()l)-3,  8()l)-4,  and  80l)-ll. 
***** 

§260.4d-12  [Amended] 

■  7.  In  §200.4(1-12,  in  the  second 
sentence,  remove  the  words  “the 
compliance  date  for  final  rules  that  the 
(Commi.ssion  may  adopt  further  defining 
both  the  terms  securitv-based  swap  and 
eligible  contract  {)articipant'’  k\m\  add, 
in  their  ])lace.  the  words  "Februarv  11, 
2014”, 

8y  lh(!  (Coinniission. 

Ilat(!(l:  lamiai  v  28,  2013. 
l'Clizal)(;lh  M.  Murphy, 

Sccrclary. 

IFK  Ooc.  2()1:M)21<I1  l•■il()(l  2-1-13;  H;4.S  am] 

BILLING  CODE  8011-01-P 

SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 
[Docket  No.  SSA-2009-0039] 

RIN  0960-AH04 

Revised  Medical  Criteria  for  Evaluating 
Congenital  Disorders  That  Affect 
Multiple  Body  Systems 

AGENCY:  Social  Security  Administration. 
action:  Final  rule. 

SUMMARY:  We  are  revising  the  criteria  in 
the  Listing  of  Impairments  (li.stings)  that 
we  u.se  to  evaluate  cases  involving 
im|)airments  that  affect  multiple  body 
systems  in  adults  and  children  under 
titles  II  and  XVI  of  the  .Social  .Securitv 
Act  (Act).  The  revisions  rellect  our 
])rograni  experience  and  address 
adjudicator  (luestions  we  have  received 
since  we  last  comprehensively  revised 
this  body  system  in  2005.  We  do  not 
ex])ect  any  decisional  differences  due  to 
the  revisions  in  this  body  .system. 
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DATES:  The.so  rules  are  effective  April  5, 
2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
(ihervl  VVillianis,  Office  of  Medical 
I.islings  IniprovciiiKMit,  Social  Security 
Adniiiii.stration,  0401  Security 
Houl(!vard,  Baltimore,  Maryland  21235- 
()401,  (410)  005-1020.  For  information 
on  eligibility  or  filing  for  benefits,  call 
our  national  toll-free  number,  1-800- 
772-1213,  or  TTY  1-800-325-0778,  or 
visit  our  Internet  site.  Social  Security 
Oidine,  at  http-.// 
ww'w.socidlsecui'itv.gov. 

SUPPLEMENTARY  INFORMATION: 
Itackground 

We  are  making  final  the  rules  for 
evaluating  congenital  di.sorders  that 
affect  multi])le  body  systems  we 
])roposed  in  a  notice  of  proj)osed 
rulemaking  (NFRM)  we  puhlishetl  in  the 
Federal  Register  on  October  25,  2011 
(70  FR  OOOOti).  The  preamble  to  the 
NPRM  provides  a  full  explanation  of  the 
background  ofthe.se  revisions.  We  are 
not  repeating  that  information  here 
biicause  we  are  ado])ting  our  ])roj)o.sed 
rules  without  change.  You  can  view  the 
])r(!amt)le  to  the  NFRM  bv  visiting 
ww’w'.rf^giildtions.gov  and  searching  for 
docuiiKint  “SSA-2009-0030-0004.” 

Why  are  we  revising  the  listings  for 
evaluating  congenital  disorders  that 
affect  multiple  body  systems? 

We  are  revising  the  listings  for 
evaluating  congenital  disorders  that 
affect  multiple  body  systems  to  update 
the  medical  criteria,  clarify  how  we 
evaluate  congenital  disorders,  and 
address  adjudicator  que.stions. 

When  will  we  begin  to  use  these  final 
rules? 

We  will  begin  to  use  the.se  final  rules 
on  their  effective  date.  We  will  continue 
to  use  the  current  listings  until  the  date 
these;  final  rules  become  effective.  We 
will  ajjply  the  final  rules  to  new 
apjjlications  filed  on  or  after  the 
effective  date  of  these  final  rules  and  to 
claims  that  are  jjending  on  or  after  the 
effective  date.'  These  final  rules  will 
remain  in  effec:t  for  5  years  after  the  date 
they  bectjine  effective,  unle.ss  we  extend 
them,  or  revise  and  issue  them  again. 


'  11iis  incmis  thill  wo  will  iiso  tluisd  liiiiil  iiilns  on 
iuni  iilttir  tiuhr  nlloctivn  diito.  in  iinv  ciiso  in  whioli 
wc!  inakn  ii  (Inlonnination  or  clncision.  Wo  iixpnol 
llial  Ftuinral  conrls  will  roviow  onr  liiiiil  (Incisions 
nsinf>  llin  ruins  llnit  wnrn  in  niinci  iit  llin  limn  wn 
issnnd  Ihn  (Incisions.  II  <i  conri  rnv(!rsns  Ihn  onr  final 
(Incision  and  rnniiinds  a  casn  lor  liiiihnr 
adininistriitivn  procnndiiif^s  aflnr  Ihn  nlfnclivn  (lain 
of  llinsn  fiiiiil  ruins,  wn  will  applv  Ihn.sn  fiinil  ruins 
lo  Ihn  nnlirn  pnriod  at  issnn  in  Ihn  (Incision  wn  niiikn 
iiflnr  Ihn  court's  rnmand. 


Public  (k)mments 

In  the  NPRM.  we  providisd  the  public 
with  a  (iO-day  comment  period,  which 
ended  on  December  27,  2011.  We 
received  one  public  comment  letter.  The 
comment  came  from  a  national  group 
repre.senting  disability  examiners  in  the 
State  agencies  that  make  disability 
determinations  for  us. 

Below  we  provide  a  summary  of 
|)oints  that  were  relevant  to  this 
rulemaking  and  our  responses.  We  tried 
to  ])re.sent  the  commenter’s  concerns 
and  suggestions  accurately  and 
com]fletely. 

(hninwnt:  The  commenter  suggested 
revisions  to  the  jiropo.sed  criteria  for 
meeting  listings  10.08  and  110.08  Non- 
inosdic  Down  syndroiuH.  'flie 
commenter  suggested  that  an  individual 
be  found  to  meet  the  criteria  of  the 
listings  unless  chromosomal  analysis 
shows  a  diagnosis  of  mosaic  Down 
syndrome. 

lidsponso:  We  are  not  adojiting  this 
comment  because  we  do  not  agree  with 
the  suggestion  that  an  individual  should 
be  found  to  meet  listings  10.08  or  110.08 
unless  chromosomal  analysis  shows  a 
diagnosis  of  mosaic  Down  .syndrome. 

We  believe  that  the  evidence  needs  to 
confirm  a  diagnosis  of  non-mosaic 
Down  syndrome.  Our  rules  specify  that 
mosaic  Down  syndrome  does  not  meet 
the  criteria  of  our  li.stings.  However,  it 
c:ould  satisfy  the  criteria  of  listings  in 
other  body  systems,  depending  on  the 
severity  of  the  manifestations. 

(Joninjont:  The  commenter  also  stated 
that  iluorescence  in  situ  hybridization 
(FISH)  testing  could  differentiate  non¬ 
mosaic  from  mosaic  Down  syndrome. 
The  commenter  suggested  that  we  use 
this  test  in  combination  with  a  clinical 
de.scription  of  diagnostic  physifial 
features  and  a  diagnosis  from  an 
acceptable  medical  source  to  meet 
li.stings  10.08  and  110.08. 

Rdsponso:  We  do  not  agree  that  we 
should  use  FISH  testing  when  we 
evaluate  non-Mosaic  Down  .syndrome 
under  listings  10.08  and  110.08.  FISH 
testing  does  not  distinguish  between 
mosaic  and  non-mosaic  Down 
syndrome.  Karyoty})e  analysis  is  the 
onlv  stand-alone  method  of 
chromosomal  analysis  accej)table  for 
confirming  non-mosaic  Down 
syndrome. 

What  is  our  authority  to  make  rules 
and  set  procedures  for  determining 
whether  a  person  is  disabled  under  the 
statutory  definition? 

The  Act  authorizes  us  to  make  rules 
and  regulations  and  to  establish 
necessary  and  appropriate  jirocedures  to 
implement  them.  Sections  205(a), 
7()2(a)(5),  and  1831(d)(1). 


Regulatory  Procedures 

Executive  Ordor  12li66,  cis 
Siippleniented  bv  Exocutivo  Ordor 
13563 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  the.se  final  rules  meet 
the  criteria  for  a  significant  regulatory 
action  under  Kxecutive  Order  12888,  as 
supplemented  by  Executive  Order 
13583.  Therefore,  OMB  reviewed  them. 

lidguldtoiy  Flexihilitv  Act 

We  certify  that  the.se  final  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
becau.se  they  affect  individuals  only. 
Therefore,  the  Regulatory  Flexihilitv 
Act,  as  amended,  does  not  require  us  to 
prepare  a  regulatory  flexibility  analysis. 

Pdpci'work  Reduction  Act 

The.se  rules  do  not  create  any  new  or 
affect  any  existing  collections  and. 
therefore,  do  not  niejuire  Office  of 
Management  and  Budget  apj)roval 
under  the  Paperwork  Reduction  Act. 

(('alalog  of  FcHleral  Domiislic  Assistance; 
Program  Nos.  Uli.OOl.  .Social  .Security — 
Ilisal)ility  Insurance;  (Hi. 002.  Social 
S(;cnrily — Ketirenient  Insurance;:  00. 004. 
.Se)e:ial  .Se;e:iirily — .Snrvivens  lnsiirane;e;  anel 
OO.OOti.  Siqipleinenlal  .Se;e:urity  Inceime;) 

List  of  Subjects  in  20  OFR  Part  404 

Administrative  |)ractice  anel 
procedure:  Blind.  Disability  benefits; 
Old-age.  Survivors,  and  Disability 
Insurance:  Repe)rting  and  recordke(;ping 
reeiuirements;  Se)e;ial  Security. 

Michael  ].  Astrue, 

(ionunissioner  of  Social  Sacuritv. 

For  the  n;a.son.s  set  out  in  the 
jjreamble,  we  are  amending  20  OFR  part 
404  subpart  P  as  set  forth  below; 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

Subpart  P — [Amended] 

■  1.  I’he  authority  citation  for  .sub])art  P 
of  j)art  404  continues  to  read  as  follows: 

Aiitheirity;  .See;s.  202.  20.5(ii)-(l))  einel  (el)- 
(h).  21(i(i).  221(a).  (i),  anel  (j),  222(c).  22:i. 

22.5.  anel  702(a)(5)  eif  the;  .Se)e:i;il  .Se;e:nrilv  Ae:l 
(42  U.S.C.  402,  405(a)-(l))  anel  (el)-(li).  41(i(i). 
421(a).  (i).  anel  (j),  422(c).  42:5.  425.  anel 
002(a)(5));  se;e:.  211(1)),  Pub.  L.  104-10;5.  110 
Slat.  2105.  2189;  se;e:.  202.  Pul).  L.  10H-20:5. 
118  Stat.  500  (42  U.S.C:.  902  ne)le;). 

■  2.  Amenel  aj)j)endix  1  lo  subpart  P  of 
part  404  by 

■  a.  Revising  item  11  of  the  introductory 
text: 

■  b.  Revising  the  body  system  name  in 
part  A  for  section  10.00  in  the  table  of 
contents; 
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■  c.  Revising  .section  10.00  in  part  A: 

■  (1.  Revising  the  body  system  name  in 
part  13  tor  section  1  lO.OO  in  the  table  of 
contents;  and 

■  e.  Revising  section  110.00  in  ))arl  13. 

The  revisions  read  as  follows: 

Appenilix  1  to  Siibparl  P  of  Part  404 — 
l.isiing  of  Impairments 

***** 

11.  (loiigeiiitnl  Disorders  That  Affect 
Multiple  Oody  .Systems  (10.1)0  and  llO.tlt)): 
llns<!i1  date  5  years  from  the  efieilive  date  of 
tlie  final  rnles|. 

***** 

10.00  (iongenital  Disorders  That  Affect 
Mnltijile  Body  .Sy.stimis 
***** 

Part  A 

***** 

10. Ot)  (’.ongeiiital  Disorders  that  /Miect 
Mnlti|)le  Body  .Systems 

A.  Which  (hsordcv  do  \\  c  c\  ahm\c  under 
this  l>ody  Nyslem?  Although  Down  syndrome 
exists  in  non-mosaic  and  mosaic  forms,  we 
evaluate  oidy  non-mosaic:  Down  syndrome 
under  this  body  system. 

B.  U7in/  is  non-mosaic  Down  syndrome? 
Non-mosaic  Down  syndrome  is  a  gcmetic 
disorder.  Mo.st  peoples  with  non-mosaic 
Down  syndrome  have  three  copies  of 
c;hromosome  21  in  all  of  their  cells 
(chromosome  21  trisomy);  some  have  an 
extra  copv  of  chromosome  21  attached  to  a 
different  i:hromosome  in  all  of  their  cells 
(chromosome  21  translocation).  V'irtnallv  all 
people  with  non-mosaic  Down  syndrome 
have  characteristic  facial  or  other  jiliysical 
features,  delayed  jiliysical  development,  and 
intelhictnal  disahility.  I’ciople  with  non¬ 
mosaic  Down  syndrome  may  also  have 
congenital  heart  disease,  impaired  vision, 
luiaring  prohlems.  and  other  disorders.  We 
evaluate  non-mosaic  Down  svndrome  under 
10. IK).  If  yon  have  non-mosaic  Down 
syndrome  do{;nmented  as  described  in 

10. ()()(;.  we  consider  yon  disabled  from  birth. 

('.  U7ici/  evidence  do  we  need  to  document 
non-mosnic  Down  syndrome  under  lO.Od? 

1.  Under  lO.OOA.  we  will  find  yon  disabled 
based  on  lahoratorv  findings. 

a.  To  find  that  yonr  disorder  meets  lO.OOA. 
we  need  a  cojiy  of  the  lahoratorv  report  of 
karyoly|)e  analysis.  whii:h  is  the  definitive 
test  to  establish  non-mosaic  Down  syndrome. 
We  will  not  jmrcliase  karvotyjje  analvsis.  We 
will  not  ac:cepl  a  flnorescenc:e  in  situ 
hybridization  (M.SIl)  test  because  it  does  not 
distinguish  between  the  mosaic  and  non- 
mosaic  forms  of  Down  svndrome. 

1).  If  a  physician  (see  lil?4()4.15i:i(a)(l)  and 
41().f)13(a)(l)  of  this  chapter)  has  not  signed 
the  laboratory  report  of  karyotyjie  analysis, 
the  evidence  must  also  include  a  phvsician's 
slalement  that  yon  have  Down  syndrome. 

c.  for  pnr|)oses  of  lO.OliA.  we  do  not 
recpiire  additional  evidence  slating  that  yon 
have  the  distinctive  facial  or  other  phvsical 
features  of  Down  syndrome. 

2.  If  we  do  not  have  a  lahoratorv  re|)orl  of 
karyotype  analysis  showing  that  yon  have 
non-mosaic:  Down  syndrome,  we  may  find 
yon  disahhxl  under  ID.OOB  or  lO.OOU. 


a.  Under  ID.OOB.  we  need  a  |)hysician’s 
re])ort  stating:  (i)  yonr  karyotype  diagnosis  or 
evidence  that  doenments  yonr  type  of  Down 
svndrome  is  consistent  with  prior  karvolv|)e 
analvsis  (for  exainjile.  reference  to  a 
diagnosis  of  "trisomy  21").  and  (ii)  that  yon 
have  the  distinctive  facial  or  other  phvsical 
features  of  Down  syndrome.  We  do  not 
recpiire  a  detailed  clesc:riplicm  of  the  fac.ial  or 
other  phvsic:al  features  of  the  di.sorcler. 
However,  we  will  not  find  that  yonr  clisorcic:!' 
meets  lO.ODB  if  we  have  eviclenc:e — snc:h  as 
evidenc:e  of  fnm:licming  inc:onsislenl  with  the 
diagnosis — that  inclic:ates  that  yon  do  not 
have;  non-mosaic:  Down  syndrome. 

1).  If  wc;  do  not  have;  c;viclenc:e  of  |)ric)r 
karyc)ly])i;  analysis  (yon  did  not  have  testing, 
or  yon  had  testing  hnl  wc;  do  not  have; 
information  from  a  physic:ian  about  the  lc;sl 
rc;snlls).  wc;  will  find  that  yonr  disorder 
mi;c;ls  lO.DDfi  if  wc;  have;:  (i)  a  |)hysic:ian's 
report  .staling  that  yon  have  the  cjistinc:livc; 
fac:ial  or  other  physii:al  ii;atnrc;s  of  Down 
syndrome,  and  (ii)  evidenc:c;  that  yonr 
fnnc:licming  is  c:cmsistc;nl  with  a  diagnosis  of 
non-mosaic:  Down  syndrome.  This  c;videnc:c; 
may  inc:lndc;  nu;dic:al  or  nonmc;clic:al 
information  ahoni  yonr  physic:al  and  mi;nlal 
al)ilitii;s.  ini:lncling  information  about  yonr 
eclnc:alicm.  work  history,  or  the;  rc;snlls  of 
psyc:hologic:al  testing.  llc)wc;vi;r.  wc;  will  not 
rind  that  yonr  disorclc;r  mec;ls  lO.OliC;  if  we 
have;  c;vidc;nc:e — snc:h  as  c;viclenc:e  of 
fnnc:tioning  ini:onsisli;nt  with  the;  diagnosi.s — 
that  inclic:ales  that  yon  do  not  have;  non- 
mosaic:  Down  syndrome;. 

D.  Dow  do  n  c;  evaluate  mosaic  Down 
svndrome  and  other  conf>enit(d  disorders  that 
affect  nudtii)le  body  systems? 

1.  Mosaic  Down  svndrome.  A|)proximalc;lv 
2  p(;rc:c;nl  of  pc;opl(;  with  Down  syndrome 
have;  the;  mosaic:  form.  In  mosaic:  Down 
syndrome;.  lhc;rc;  are  some  c;ells  with  an  c;xlra 
c:opy  of  c:hrc)nic)sc)mc;  21  and  other  c:ells  with 
the;  normal  two  c:opic;s  of  c:hroniosc)mc;  21. 
Mosaic:  Down  syndrome  c:an  he;  so  slight  as 
to  he;  nnclc;lc;c:tc;cl  c:linic:ally.  1ml  it  c:an  al.so  he 
profemnd  and  disabling.  affec:ting  various 
body  systems. 

2.  Other  congenital  disorders  that  affect 
multiple  hodv  svstems.  ()lhe;r  c:ongi;nilal 
disorders.  snc:h  as  c:cmgc;nilal  anc)nialic;s. 
i:hromosc)mal  disorders,  dysmorphic: 
syndromes,  inborn  nu;laholic:  syiiclrcmic;s.  and 
perinatal  infc;clicms  disc;asi;s.  c:an  c:anse 
deviation  from,  or  interrn])lic)n  of.  the;  normal 
fnnc:licm  of  the;  body  or  c:an  interfere;  with 
devc;lc)i)nic;nt.  Examples  of  lhc;se  disorders 
inc:hiclc;  both  the  jnvc;nilc;  and  latc;-onsi;t 
forms  of  Tay-.Sac:hs  clisc;asc;.  trisomy  X 
syndrome;  (XXX  svnclrome).  fragile  X 
syndrome;,  phc;nylkc;lcmnria  (PKU).  c:anclal 
rc;grc;ssicm  syndrome;,  and  fc;lal  alc:ohc)l 
syndrome;.  Eor  the;si;  disorders  and  othi;r 
elisordi;rs  like;  lhe;m.  the;  de;gre;e;  of  de;vialion, 
inte;rrn|)liem,  or  inle;rfe;re;ne:e;.  as  W(;ll  as  the; 
re;snlling  fnnc:lie)nal  limilaliems  and  lhi;ir 
progr(;ssion.  iiiav  vary  wiele;lv  from  pe;rsem  to 
pe;rsem  and  may  affe;e:l  eiiffe;re;nl  hodv 
svslems. 

3.  Evalmdinf’  the  effects  of  mosaic  Down 
syndrome  or  another  conyjenital  disorder 
under  the  listing’s.  Whe;n  the;  eff(;e:l.s  of  mosaic: 
Down  syndrome;  or  another  e:onge;nilal 
disorder  that  affee:ls  mnltiple;  hodv  svsli;ms 
are;  snffie:ie;ntlv  se;ve;re;  we;  e;vahiale  the 


dise)reli;r  under  the;  approjiriate;  affee:te;el  body 
syst(;m(s).  sne;h  as  mnse:nle)ske;le;tal.  spee:iiil 
se;nse;s  and  sj)e;i;e:h.  nenrologie:al.  or  me;nlal 
elisorde;rs.  ()lhe;i  wise,  we;  evaluate;  the; 
spi;e;ifie:  fnne:tioniil  liniitiitions  that  re;snll 
from  the;  disorder  under  onr  other  rules 
di;se;rih(;el  in  It). DOE. 

E.  Il7i(//  if  your  disorder  does  not  meet  a 
listiii}’?  If  yon  have;  ei  se;ve;re;  nie;elie:ally 
ele;le;rniin<ihle;  inipiiirnie;nt(s)  that  eleies  neil 
me;e;t  a  listing,  we;  will  e:emsiele;r  whelhe;r  yemr 
inipairnie;nl(s)  nie;elie:ally  e;epials  a  listing.  .Se;e; 

4D4.152D  anel  41().D20  eif  this  e:h;ii)le;r.  If 
yemr  impiiirme;nt(s)  eleies  mil  nie;e;l  eir 
nie;elie:ally  e;cpiiil  a  listing,  vein  imiy  or  m;iv  not 
have;  the;  re;sielnal  fnne:liemal  e:;i))ae;ity  lei 
e;ngage;  in  snhslantial  gainful  ae:tivity.  We; 
l)re)e:e;e;el  to  the;  femrih.  anel  if  ne;e:e.ss;iry.  the; 
fifth  steps  of  the  seiepienlial  evahialiem 
pre)e:e;ss  in  404.1,520  anel  410. 920  eif  this 
c:hii|)ler.  We  use;  the  rules  in  SS 404. 1.594  and 
410.994  eif  this  e;hai)te;r.  as  ;ip|)rei]iriate;,  whem 
we;  elee:ieli;  whether  von  e;emtinne;  to  he; 
elisiihleiel. 

10.01  ('.ategorv  of  Imjiairmeints.  Cemge;nital 
Diseirelers  That  Affe;e:l  Mnlli]ile  Beidy  .Svsle;ms 

10. 0()  .\on-mos(dc  Down  syndrome 
(e:hreimeiseime;  21  trisomy  or  e:hreimeiseime;  21 
transleie:atiem),  eleic.nmenteiel  hv: 

A.  A  laheiniteiry  re;i)eirl  eif  keiryeityiie; 
iineilysis  signeiel  by  a  ]ihysie:ian,  eir  heith  ii 
hiheiraleiry  rejieirt  eif  kiiryeitype;  einalysis  neit 
signeel  by  ei  phy.sie:ian  and  a  sliiteimemi  by  a 
physic.iiin  that  vein  Imve  Down  synelreime  (see; 
10.00Ul).eir 

B.  A  |ihysie:iim's  reipeirt  staling  that  vein 
have;  e:hreiniosemie;  21  trisemiv  or  e;hreimeiseime; 
21  lransleie:atiem  e:emsisle;nl  with  jirieir 
karyeitype  analvsis  with  the  elistinctive  lae:ial 
eir  eilheir  |ihysie:al  fealnreis  eif  Deiwn  synelreime; 
(se;e;  10.00(:'2a).  eir 

(i.  A  ]ihysie;ian's  reipeirl  staling  that  vein 
have;  Down  .synelreime;  with  the  elistine;tive; 
lae;ial  eir  either  jihysical  featnreis  and  e;viele;ne:e; 
ele;niemstniling  th.il  yon  fnne:liem  at  a  level 
e:einsisle;nt  with  nem-meisaie:  Deiwn  synelreime; 
(se;e  10.00(:2h). 

***** 

110.00  Uemgenital  Diseirelers 'I’hat  Affe;e:t 
Mnlti])le  Beidy  .Sysleims 
***** 


Part  B 

***** 

110.00  (iemgenital  Disoreleirs  That  Affe;e:l 
Mnltiple;  Beielv  .Svslems 

A.  Which  disorders  do  ire;  evaluate  under 
this  body  system?  W'v.  i;vahiali;  nem-meisaie: 
Down  syndrome  anel  ciilaslreiphie:  e:einge;nital 
diseirele;rs  nnele;r  this  lieidy  system. 

B.  H7if//  is  non-mos(uc  Down  svndrome? 
Nem-meisaic  Deiwn  synelreime  is  a  genetie: 
eliseireleir.  Meisl  e;hilelre;n  with  nem-nieisaie; 
Deiwn  synelreime;  have;  three  e:eipie;s  eif 
e:hremie)seime;  21  in  all  eif  theiir  e;e;ll.s 
(e:hromeiseime;  21  trisemiv):  some  have;  an 
extni  e:eijiy  eif  i;hromeiseime;  21  atlae:he;el  tei  a 
eliffe;re;nl  e:hreimeiseinie;  in  :ill  of  their  e:e;ll.s 
(e'.hreimeisome;  21  lransleie:atiem).  Virtually  all 
e:hilelre;n  with  nein-mosaie:  Deiwn  svnelreime; 
heive  e:lianii:le;rislic  fae:ial  eir  eitheir  |)hysie:cil 
fealnres.  elelayeiel  i)hysii:al  eleveleijimenl,  anel 
inle;lle;e:tnal  elisahilitv.  (diilelren  with  nein- 
meisaie:  Down  svnelreime  mav  also  have; 
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coiigcnilal  h(!iirl  disease.  iin|)air(;d  vision. 
hi!arin{>  prolilonis.  and  ollior  disordors.  Wo 
(;valnat(;  non-mosaic  Down  syndronu!  iindor 
11  ().()().  11  von  have  non-mosaic  Down 
syndromo  doenmontod  as  doscridiul  in 
no. ()()('..  wo  considor  yon  disabliul  from 
hirlli. 

(i.  U7io/  nviduncc  do  ii'o  naod  lo  dociniwiit 
nnn-nu)S(iic  Down  svndromo  under  I  lO.Od? 

1.  Dndor  IIO.OOA.  wo  will  find  von 
(lisabhnl  bascul  on  laboralorv  findin{>s. 

a.  To  find  Ibal  yonr  disordor  mo(^ts 
IIO.OOA.  wo  lUHid  a  copy  of  llu;  laboratory 
r(!|)orl  of  karyolypo  analysis,  whicb  is  tin; 
(bifinilivo  lost  lo(!stablisb  non-mosaic  Down 
syndromo.  Wo  will  not  ])nrcbaso  karvotvjjo 
analysis.  Wo  will  not  acraijit  a  flnoroscom;o 
in  sitn  bybridi/ation  (^’1.S1I)  lost  bijcanso  it 
do(;s  not  distin<>nish  botwoon  tho  mosaic  and 
non-mosaic  forms  of  Down  syndromo. 

b.  If  a  ])hysician  (soi;  S§404.1.Tia(a)(l)  and 
410.913(a)(1)  of  this  chapter)  has  not  si<>n(!d 
Ibo  laboratory  rojjorl  of  karyolypo  analysis. 
th(!  ovidonco  must  also  incindo  a  physician’s 
statomont  that  yon  havo  Down  syndroim;. 

c.  For  j)nrpos(!s  of  IIO.OOA.  w(!  do  not 
nupnn!  ovidonco  slating  that  yon  have;  tho 
distinctive;  facial  or  other  pbvsical  foatnros  of 
Down  syndromo. 

2.  If  wo  do  not  ba\'o  a  laboratorv  report  of 
karyotype;  analysis  ele)e;nme;nting  that  ye)n 
have;  ne)n-me)saie:  Deewn  synelreemo,  we;  m;iv 
finel  ye)n  eli.s;ible;el  nnelor  llO.OtiH  eer  110.00(1. 

a.  IJnelor  llO.Olill.  we;  ne;e;el  a  i)bysician's 
re;|)e)rt  stilting:  (i)  yonr  karyeityiie;  eliagneisis  eir 
e;viele;ne:e;  that  ele)e;nme;nts  vemr  type;  eif  Deiwn 
synelremie;  that  is  e:e)nsiste;nt  with  jirieir 
kiiryeilypo  amilysis  (feir  oxiimjile;.  re;fe;re;ne:e;  lei 
ii  eliagneisis  eif  "trisemiy  21")  iinel  (ii)  that  vein 
have;  the;  elistine:tive;  fae:ial  eir  e)tbe;r  |)bysie;id 
fe;atnre;s  eif  Deiwn  synelreimo.  We;  elei  neit 
re;epiire;  a  ele;taile;el  ele;se:ri))tie)n  eif  the;  fae:iiil  eir 
e)lhe;r  i)bysie:al  fe;atnre;s  eif  the;  eliseirele;r. 
lleiwe;ve;r.  we;  will  neit  finel  tlmt  veinr  eliseirele;r 
moots  110. (Kill  if  we;  havo  e;viele;ne:e; — sne:h  as 
e;viele;ne:e;  of  fnne:tieining  ine;einsiste;nt  with  the; 
eliagneisis — that  inelie:ate;s  that  yein  ehi  neit 
have;  non-mosiiic  Deiwn  synelreimo. 

b.  If  we;  elei  neit  have;  e;viele;ne'.e;  of  jirieir 
kiiryoly|)e;  analysis  (yein  eliel  not  havo  te;sting, 
eir  vein  bael  teisting  but  we;  elei  mil  luive; 
infeirmation  freim  a  ]ihysie:ian  alieint  the;  tost 
re;snlts),  we;  will  finel  that  yeinr  eliseirelor 
me;e;ts  llO.CKid  if  we;  havo:  (i)  a  physie:ian's 
re;peirl  staling  that  vein  have;  the;  elistine:ti\'e; 
fae:ial  eir  eithor  ])hysie:al  foatnros  eif  Deiwn 
synelreime;  anel  (ii)  e;vieleine:o  that  yeiiir 
fnne:tieining  is  e:einsisle;nt  with  a  eliagneisis  eif 
non-meisaic  Deiwn  synelreimo.  This  e;viele;ne:e; 
niiiy  ine:lnele;  me;elie:al  eir  neinme;elie:al 
infeirmation  alieint  yeinr  jihysie;al  iinel  montal 
ahilitieis.  ine:lneling  infeirmation  alieint  yeinr 
elovoleipmemt,  oehie.'iitiein.  weirk  histeirv,  eir  the; 
reisnits  of  ]isye;heileigie:al  le;sting.  lleiwovor,  we; 
will  neit  finel  that  yeinr  elisoreleir  nmols 
110.00(1  if  we;  have;  e;viele;ne:e; — sne:h  iis 
e;viele;ne:e;  of  fnne:tieining  ine:einsiste;nt  with  the; 
eliiigneisis — that  inelie:iite;s  that  vein  elei  neit 
have;  nein-meisiiie:  Deiwn  synelreimo. 

D.  What  am  catastrophic  cong(;nit<d 
disorders?  Seime;  e:iitastreiphie:  e:eingonital 
eliseireleirs.  sne:h  as  ane;ne:e;phaly.  e;ye:leij)iii. 
e:hreimeiseime;  13  trisomy  (Patan  synelreime;  eir 
triseimy  D).  anel  e:hromeiseime;  18  trisomy 
(Felwarels'  synelreimo  eir  triseimy  F).  are; 
usually  e;xpe;e:le;el  tei  re;snll  in  oarly  eloath. 


()the;rs  sne:h  as  e:ri  eln  e:hat  synelreime; 
(e:hreinieiseime;  .t];  ele;le;tiein  synelreimo)  anel  the; 
infiintile;  einsot  feirm  eif  Tiiv-.Siie:hs  eliseiaso 
inte;rfe;re;  ve;ry  seirieinsly  with  eleivoleipmont. 

We;  e;viilniite;  e:iitiistreiphie:  e:einge;nitiil 
eliseirelors  nnelor  110.08.  The;  te;rm  “vorv 
sorieinsly”  in  1 10.08  has  the;  sanie;  me;iining  as 
in  the;  te;rm  ‘‘e;xlre;me;’’  in  §  41 0.92(iii(e;)(3)  eif 
this  e:hapte;r. 

I'k  What  evidence  do  ive;  need  under 
tlO.OH? 

We;  ne;e;el  eine;  eif  the;  feilleiwing  lei  eloteirmino 
if  yeinr  eliseirelor  nmots  110.08A  eir  IJ: 

1.  A  labeirateiry  reipeirt  eif  the;  elofinitivo  lost 
thill  eleie:nmonls  yonr  eliseirelor  (feir  e;xiim|ile;, 
geinotie:  analysis  eir  e;viele;ne:e;  eif  hieie:he;niie:iil 
abneirmalilieis)  signoel  hy  a  jiliysieiian. 

2.  A  liibeiraleiry  roiieirl  eif  the;  elofinitivo  tost 
that  eleie:nme;nls  yeinr  eliseireleir  that  is  not 
signoel  by  a  physie:iim  and  a  ropeirl  from  a 
]ihysie:ian  staling  that  vein  have;  the;  eliseirelor. 

3.  A  ropeirl  from  ii  physie:iim  staling  that 
yein  have;  the;  eliseirelor  with  the;  lvpie:al 
e:linie:iil  fe;iitnre;s  eif  the;  eliseirelor  anel  that  vein 
hiiel  elofinitive;  losting  that  eleie:nme;nle;el  yonr 
eliseirelor.  In  this  e:iiso.  we;  will  finel  that  yeinr 
eliseirelor  me;e;ls  110.08A  eir  11  nnlo.ss  we;  have; 
e;viele;ne:e;  that  inelie:ate;s  that  yein  elei  neit  have; 
the;  eliseirele;r. 

4.  If  we;  elei  neit  have;  the;  elofinitive; 
liibeiraleiry  e;viele;ne:e;  we;  ne;e;el  nnelor  El,  E2,  eir 
E3,  we;  will  finel  that  yeinr  eliseirelor  iimeils 
110.08A  eir  H  if  we;  have;:  (i)  a  re;peirt  freim  a 
physie:iiin  staling  that  vein  have;  the;  eliseirele;r 
anel  that  vein  have;  the;  lypie:al  e;linie:al  fe;alnre;s 
eif  the;  eliseirelor,  and  (ii)  eitlmr  e;viele;ne:e;  that 
sn]ipeirls  the;  eliagneisis.  This  e;viele;ne:e;  may 
ine:hiele;  me;elie:iil  eir  nemnmelie.iil  infeirmaliem 
aheint  yeinr  eleivoleiimmni  anel  fnne:lieining. 

.3.  Feir  eibvieins  e:aliislreiphie:  e:einge;niliil 
aneimalieis  lhal  are;  e;xpe;e:le;el  lei  rosnil  in  e;arly 
eleialh.  sne:h  as  ime;ne:e;phiily  anel  e:ye:le)pia.  we; 
ne;e;el  e;viele;ne:e;  freim  a  |ihysie:ian  that 
elomeinslrateis  that  the;  infant  Inis  the; 
e:harae:le;ristie:  jihysie:al  foatnre;s  eif  the; 
eliseireleir.  In  those;  rare;  e:ase;s,  we;  elei  neit  irneiel 
laheiraleiry  teisting  eir  emy  eillmr  e;viele;ne:e;  tlmt 
e:einfirms  the;  eliseireleir. 

F.  How  do  ire;  evaluate  inos(dc  Down 
svndronie  and  other  congenital  disorders  that 
affect  multiple  hody  systems? 

1.  Mosaic  Down  syndrome.  Approximatoly 
2  pe;re:e;nt  of  e:hilelron  with  Down  synelreimo 
have;  the;  meisale:  feirm.  In  meisaic  Deiwn 
synelreime;,  llmre;  are;  .seime;  e:e;lls  with  an  eixtra 
e:ei]iy  eif  e:hreimeiseime;  21  anel  eillmr  e:e;lls  with 
the;  neirmal  Iwei  e:eipie;s  eif  e:hreime)seinm  21. 
Meisaie:  Deiwn  synelreimo  e:an  he;  .sei  slight  iis 
tei  be;  nnele;te;e:te;el  e:linie:ally,  lint  it  e:an  alsei  be; 
preifeinnel  anel  elisabling,  affe;e;ling  varieins 
beiely  svstoms. 

2.  Other  congenital  disorders  that  affect 
midtiple  hody  systems,  (lllmr  e:einge;nilal 
eliseirelors,  sne:h  as  e:einge;nital  aneimalios, 
e:hreinieiseimal  eliseirelors,  elysmeirphie: 
synelreinms,  inbeirn  nmtabeilie:  synelreinios,  anel 
]ie;rinalal  infe;e:tieins  elisoaseis,  e:an  e:anse; 
elovialiem  freim,  eir  inte;rrn|itiein  eif,  ibe;  neirmal 
fnne:liein  eif  the;  beiely  eir  e:an  inlorfeire;  wilb 
ele;ve;lei|)nmnt.  Exampleis  eif  llmse;  eliseireleirs 
ine:lnele;  beilh  the;  jiivonilo  anel  lato-einsol 
feirms  eif  Tay-.Sae:hs  eliseieiso,  triseimy  X 
synelreimo  (XXX  synelreimo).  fnigilo  X 
synelreimo,  plmnylkoleinnria  (PKD),  e:anelal 
reigrossiein  synelreimo,  anel  feilal  ale:eiheil 
svnelreinm.  l''eir  llmse;  eii.seireh;rs  anel  eithor 


elisoreleirs  like;  thorn,  the;  ele;gre;e;  eif  ele;viiiliein, 
inteirriiptiein,  eir  inlorforemce;.  as  woll  as  the; 
re;snlling  fime:tiemal  limitations  anel  thoir 
preigre;ssiem.  may  vary  wiele;ly  freim  e'.hilel  lei 
e:hilel  anel  may  affe;e:l  elifforeinl  beiely  syslenns. 

3.  Evaluating  the  effects  of  mosaic  Down 
syndrome  or  another  congenita!  disorder 
under  the  listings.  Wlmn  the;  e;ffoe:ls  eif  meisaie: 
Deiwn  synelreimo  eir  iineillmr  e:einge;nilal 
eliseireleir  Ibal  affe;e:ls  multiple;  beiely  svsteims 
are;  sidfie:ie;ntly  seivore;  we;  ovaluale;  the; 
eliseirelor  uneleir  the;  ap]irei|iriate;  affe;e:le;el  beielv 
sysle;m(s).  sne:h  as  nuise:nleiske;le;tal,  s]ie;e:ial 
sonsos  anel  spe;e;e:h,  ne;nreileigie:al,  eir  iimnlid 
eliseirelors.  Ollmrwiso,  we;  eividnalo  the; 
s]ie;e:ifie:  fime:tieinal  limitatieins  that  reisnit 
freim  the;  eliseireleir  nnelor  einr  eitheir  rnlos 
eloscribeiel  in  IlD.OOd. 

(I.  What  if  yonr  disorder  does  not  meet  a 
listing?  If  yein  have;  a  sovore;  nmelie:ally 
eleitorminahle;  im]iairme;nl(s)  that  eleios  not 
nmeil  a  listing,  we;  will  e:einsiele;r  wlmtlmr  yeinr 
impairme;nl(s)  nmelieially  eiqnals  a  listing.  Soe; 
§41(i.92(i  eif  this  e:haple;r.  If  yeinr 
impairnmnt(s)  eleios  mil  nmeit  eir  nmelie:allv 
oqnal  a  listing,  we;  will  e:einsiele;r  wlmtlmr  it 
fnne:tieinally  eiepials  the;  listings.  Se;e; 
SS41().924a  anel  41{i.92(i:i  eif  this  eilnqileir.  We; 
use;  the;  rnlos  in  §41(i.994a  eif  this  e:hajile;r 
wlmn  we;  ele;e:iele;  wlmtlmr  vein  e:eintinne;  lei  he; 
elisableiel. 

1 10.01  (laleigeiry  eif  Impiiirnmnts,  (ieingeinilal 
Di.seireleirs  That  Affe;e;l  Midli]ile;  Ihiely  Systeims 

1 1 0.00  Non-mosaic  Down  syndrome 
(e:hreimeiseinm  21  Iriseimv  eir  e:hreimeiseinm  21 
Iransleie.aliein).  eleie.nnmnteiel  bv: 

A.  A  labeirateiry  re;peirl  eif  k;nyeily|ie; 
iniiilysis  sigimel  by  a  physie:ian.  eir  beitb  a 
labeinileiry  roiieirt  eif  karyeitype;  analysis  neit 
sigimel  by  a  |ihysie:ian  and  a  sliile;nmnl  by  a 
physie:ian  lhal  the;  e;hilel  has  Deiwn  synelreime; 
(,se;e;  llO.OOCl).  or 

11.  A  phvsie:ian's  re;peirl  staling  lhal  the; 
chilel  has  chreimeiseinm  21  Iriseimv  eir 
e:hreimeiseinm  21  lransleie:aliein  e:einsiste;nt  with 
karyeitype;  analysis  with  llu;  elisline:live;  fae:ial 
eir  eitlmr  ]ihvsie:al  feiainros  eif  Deiwn  synelreime; 
(soe;  1 10.00(i2a).  or 

(1.  A  physie-.ian's  ropeirt  slating  that  the; 
e:hilel  has  Deiwn  synelreime;  with  the; 
elistine:tive;  fae:ial  eir  eillmr  phvsie:al  foatnros 
and  e;viele;ne:e;  elomeinstraling  that  the;  e:hilel  is 
fnne:lieining  at  the;  le;ve;l  eif  ei  e:hilil  with  nein- 
meiseiie:  Deiwn  synelreimo  (se;e;  1 10.00(;2b). 

110.08  A  catastrophic  congenital  disorder 
(se;e;  IIO.OOD  anel  IIO.OOE)  with: 

A.  De;alh  nsnally  e;x|ie;e:le;el  within  the;  first 
memihs  eif  life;,  eir 

11.  Ve;ry  seirieins  inle;rfe;re;ne;e;  with 
elovoleiinnonl  eir  fnne:tieining. 
***** 

|I  R  lleie:.  20i:t-()21()!l  I'iloel  2-l-i:i:  K:!!!  nm| 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  100 

[Docket  Number  USCG-2012-1079] 

RIN  1625-AA08 

SLR;  2013  International  Rolex  Regatta; 
St.  Thomas  Harbor;  St.  Thomas,  U.S. 
Virgin  Islands 

agency:  Coast  Cuiard,  DHS. 

ACTION:  Notice  of  propo.sed  rulemaking. 

SUMMARY:  'I'lie  Coast  (uiard  is 
establishing  special  local  regulations  on 
the  waters  of  St.  Thomas  Harbor  in  St. 
Thomas,  U.  S.  Virgin  Islands  during  the 
2013  International  Rolex  Regatta,  a 
.series  of  sail  boat  races.  The  event  is 
.scheduled  to  take  ])lace  on  Friday. 

March  22.  2013  through  Sunday.  March 
24,  2013.  Approximately  O.l  sail  boats 
will  he  ])articipating  in  the  races.  It  is 
antici])aled  that  approximately  20 
spectator  ve.ssels  will  be  pre.sent  during 
the  races.  The.se  special  local 
regulations  are  necessary  for  the  safety 
of  race  participants,  participant  vessels, 
sp(!ctators,  and  the  general  public  on  the 
navigable  waters  of  the  United  States 
during  the  event.  The  special  local 
regulation  establishes  a  race  area,  whcire 
all  per.sons  and  vessels,  except  those 
p(!rsons  and  vessels  particij)ating  in  the 
sail  boat  rac(!S.  are  prohibited  from 
entering,  transiting  through,  anchoring 
in,  or  remaining  within  unless 
authorized  by  the  (iaptain  of  the  Port 
.Sail  Juan  ora  designated  repre.sentative. 
DATES:  (Comments  and  related  material 
must  he  received  by  the  Coast  Guard  on 
or  before  Februarv  13,  2013. 

Requests  for  i)ul)lic  iiKUitings  mn.st  he 
received  by  tin;  Coast  Guard  on  or  before 
February  13.  2013. 

ADDRESSES:  You  may  submit  comments 
identified  by  docket  number  using  any 
one  of  the  following  methods: 

(1)  Federa/  alhilHiiniking  Portal: 
httf}://\MV\\’.ra<’uIat  ions. gov. 

(2)  Pax:  202-493-22.'jl. 

(3)  Mail  or  Dolivory:  Docket 
Management  Facility  (M-30),  U.S. 
D(!|)artment  of  Trans|)ortation.  We.st 
Building  Ground  Floor.  Room  \V12— 140. 
1200  New  jersey  Avenue  ,SF.. 
Washington,  U(i  20.'S00-0001 .  Deliveries 
accepted  between  0  a.m.  and  .'i  p.m., 
Monday  through  Friday,  except  federal 
holidavs.  The  telephone  numh(!r  is  202- 
30(i-‘)320. 

.S(!e  the  “Public  Participation  and 
Request  for  Comments”  j)ortion  of  the 
SUPPLEMENTARY  INFORMATION  section 
below  for  further  instructions  on 


submitting  comments.  To  avoid 
diqjlication,  ])lea.se  use  only  one  of 
these  three  methods. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  (piestions  on  this  rule,  call  or 
email  CWO  Anthony  (iassisa,  .Sector  .San 
)uan  Pr(!vention  Department,  (ioast 
(hiard;  tele])hone  (787)  289-2073,  email 
Anthony. l.(Aissisa@as(:g.inil.  If  yon  have; 
(pie.stions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager.  Docket 
()|)erations,  telephone  (202)  300-9820. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Af:ronyms 

111  l.S  D(!|)iirlinenl  of  1  toinelaiul  .Security 

I  K  Federal  Register 

NPRM  Nrilice  of  Proi)os(!(l  Rulemaking 

A.  Public:  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted 
without  change  to  http:// 

WWW. ragnlations.gov  '<\nd  will  include 
any  personal  information  you  have 
provided. 

I.  Snhinitting  (ionnnants 

If  you  submit  a  comment,  please 
include  the  docket  number  for  this 
rulemaking,  indicate  the  specific  section 
of  this  document  to  which  each 
comment  apj)li(^s,  and  ])rovid(!  a  reason 
for  each  suggestion  or  rcicommendation. 
You  may  submit  your  comments  and 
material  online  at  http:// 
www.ragnIations.gov,  or  by  fax,  mail,  or 
hand  delivery,  but  please  use  only  one 
of  the.se  means.  If  yon  submit  a 
comment  online,  it  will  he  considered 
received  by  the  Coast  Ciuard  when  vou 
succe.ssfnlly  transmit  the  comment.  If 
you  fax,  hand  deliver,  or  mail  your 
comment,  it  will  be  consichired  as 
having  been  receivjul  hv  the  Coast 
Guard  when  it  is  received  at  the  Docket 
Management  Facility.  We  recommend 
that  von  include  your  name  and  a 
mailing  address,  an  (unail  address,  or  a 
telephone  number  in  the  body  of  your 
document  so  that  we  can  contact  vou  if 
we  have  tpiestions  regarding  yonr 
submission. 

To  submit  your  comment  online,  go  to 
http://www.ragnlations.gov,  tyj)e  the 
dot;ket  number  I J.S(Xi-2()1 2-1  ()7‘)  in  the 
“.SEARCH”  box  and  click  “.SEARCH.” 
(ilick  on  “.Submit  a  Comment”  on  the 
line  a.ssociated  with  this  rulemaking. 

If  you  submit  your  comments  by  mail 
or  hand  delivery,  submit  them  in  an 
nnbound  format,  no  larger  than  HV2  by 
11  inches,  suitable  for  cojjying  and 
electronic  filing.  If  you  submit 


comments  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclo.se  a  stamped,  self-addre.ssed 
postcard  orenvelojje.  We  will  consider 
all  comments  and  material  received 
(hiring  the  comment  period  and  may 
change  the  rule  based  on  yonr 
comments. 

2.  Viawing  (ionnnants  and  Docninants 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http:/ / www.ragnlations.gov ,  tvjie  the 
docket  number  I ISCC-2()1 2-1079  in  the 
“SEARCH”  box  and  click  “SEARCH.” 
('.lick  on  Open  Docket  Folder  on  the  line 
associated  with  this  rulemaking.  You 
may  also  visit  the  Docket  Management 
Facility  in  Room  Wl  2-140  on  the 
ground  floor  of  the  Dejiartment  of 
Transportation  West  Building,  1200 
New  (er.sey  Avenue  .SE.,  Washington, 

D(i  20.‘)90,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

2.  Privacy  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  a  Privacy 
Act  notice  regarding  our  inihlic  dockets 
in  the  )anuarv  17,  2008.  issue  of  the 
Federal  Register  (73  FR  3310). 

4.  Public  Maating 

We  do  not  now  plan  to  hold  a  public 
UKHiting.  But  you  may  submit  a  retjuest 
for  one,  using  one  of  the  methods 
sp(!cified  under  ADDRESSES.  Plea.se 
(explain  why  you  believe  a  public 
iiKieting  would  be  btaieficial.  If  we 
detia  inine  that  one  would  aid  this 
ruhanaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  F’ederal  Register. 

B.  Regulatory  History  and  Information 

The  current  regulations  under  33  (iFR 
part  lot)  addnass  .safijty  for  rcioccurring 
marine  events.  This  marine  evtait  do(;s 
not  a])p(;ar  in  the  current  r(!gulations: 
however,  as  it  is  a  r(!gulati(ai  to  provide 
effective  control  over  r(!gattas  and 
marine  jiarades  on  the  navigable  waters 
of  the  IJnitcal  .States  so  as  to  insure 
safety  of  life  in  the  rcigatta  or  marine 
l)arade  area  this  marine  event  needs  to 
l)e  tem])orarily  added. 

C.  Basis  and  Purpose 

The  l(!gal  basis  for  the  rule  is  the 
Cioast  Guard’s  authority  to  (xstahli.sh 
spcjcial  local  regulations:  33  U..S.(i. 

1233.  The  pmqjose  of  the  rule  is  to 
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ensun;  safety  of  life  on  navigable  waters 
of  the  United  States  during  the  2013 
International  Rolex  Regatta. 

I).  Discussion  of  Proposed  Rule 

On  March  22.  2013  through  Marcli  24, 
2013,  the  St.  Thomas  Yaclit  Chib  is 
sponsoring  the  2013  Rolex  Regatta,  a 
series  of  sail  boat  races.  The  races  will 
he  held  on  the  waters  of  ,St.  'fhoinas 
Harhor,  St.  Thomas,  IJ.  S.  Virgin  Islands. 
A])|)roximately  (i.'i  sail  boats  will  he 
])articipating  in  the  races.  It  is 
antici])ated  that  ajjproximately  20 
spectator  vessels  will  be  present  during 
the  races. 

The  special  local  regulations 
encompass  certain  waters  surrounding 
on  St.  Thomas  Harhor.  St.  Thomas.  U. 

S.  Virgin  Islands.  The  sjiecial  loc:al 
r(;gulations  will  he  enforc:ed  from  11:00 
a.m.  until  2:00  p.m.  every  day  from 
March  22,  2013  through  March  24,  2013. 
The  s])ecial  local  regulation  consists  of 
the  a  race  area,  where  all  persons  and 
vessels,  excejjt  those  ])ersons  and 
ves.sels  particij)ating  in  the  sail  boat 
races,  are  jjrohihited  from  entering, 
transiting  through,  anchoring  in,  or 
remaining  within  unle.ss  authorized  by 
the  Captain  of  the  Port  San  JU'Oi  or  a 
designated  repre.sentative.  Per.sons  and 
vessels  may  request  authorization  to 
enter,  transit  through,  anchor  in,  or 
remain  within  the  race  area  by 
contacting  the  C',a])tain  of  the  Port  .San 
Juan  by  tcdephone  at  (787)  289-2041,  or 
a  designated  re])resentative  via  VHF 
radio  on  channel  10.  If  authorization  to 
enter,  transit  through,  anchor  in,  or 
remain  within  the  race  area  is  granted 
by  the  Captain  of  the  Port  San  Ju‘»i  or 
a  design.ited  represcmtative,  all  persons 
and  ves.sels  receiving  such  authorization 
must  comply  with  the  in.structions  of 
the  Captain  of  the  Port  San  Juan  or  a 
designated  re})resentative.  The  Coast 
Cuard  will  provide  notice  of  the  special 
local  regulations  by  Local  Notice  to 
Mariners,  Broadcast  Notice  to  Mariners, 
and  on-.scene  designated 
rejjresentatives. 

E.  Regulatory  Analyse.s 

VVe  developed  this  pro])o.sed  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  a  number  of  these  statutes  or 
executive  orders. 

1.  Rf^guhiiory  Planning  and  Raviaw 

This  propo.sed  rule  is  not  a  significant 
njgulatory  action  under  section  3(f)  of 
Executive  Order  12888,  Regulatory 
Planning  and  Review,  as  supj)lemented 
by  Executive  Order  13.'i83.  Improving 
R(;gulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 


potential  costs  and  benefits  under 
section  8(a)(3)  of  Executive  Order  12888 
or  under  section  1  of  Executive  Order 
13.883.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders. 

The  economic  impac:t  of  this  rule  is 
not  significant  for  the  following  reasons: 
(1)  The  s])ecial  local  regulation  will  he 
enforced  for  only  three  hours  a  day  for 
three  days,  for  a  total  of  nine  hours;  (2) 
although  per.sons  and  v(;.ssels  will  not  he 
able  to  enter,  transit  through,  anchor  in, 
or  remain  within  the  race  area  without 
authorization  from  the  Ciaptain  of  the 
Port  San  Juan  or  a  designated 
repre.sentative,  they  may  operate  in  the 
surrounding  area  during  the 
enforcement  period;  (3)  persons  and 
ve.ssels  may  still  enter,  transit  througli, 
anchor  in,  or  remain  within  the  race 
area  during  the  enforcement  j)eriod  if 
authorized  by  the  Captain  of  the  Port 
San  Juan  or  a  designated  rejjresentative; 
and  (4)  the  (ioast  Guard  will  provide 
advance  notification  of  the  special  local 
regulations  to  the  local  maritime 
community  by  Local  Notice  to  Mariners 
and  Broadcast  Notice  to  Marimirs. 

2.  Impact  on  Snndl  Entities 

Under  the  Regulatory  Flexibility  Act 
(.8  U.S.C.  801—812),  we  have  considered 
the  imj)act  of  this  j)roj)o.sed  rule  on 
small  entiti(!.s.  The  Coast  (biard  centifies 
under  .8  U.S.(',.  80.8(1))  that  this  pro])osed 
rule  will  not  have  a  significant 
economic  imj)act  on  a  .sul).stantial 
number  of  small  entities. 

'Phis  rule  mav  affect  the  following 
entities,  .some  of  which  may  he  .small 
entities;  'I’he  owners  or  operators  of 
ve.s.sels  intending  to  enter,  transit 
through,  anchor  in,  or  remain  within 
that  portion  of  St.  Thomas  Harbor 
encom])a.s.sed  within  the  special  local 
regulations  from  11;()0  a.m.  until  2;()() 
p.m.  on  Man:h  22,  2013  through  March 
24,  2013.  For  the  rea.sons  discu.ssed  in 
the  Regulatory  Planning  and  Review 
section  above,  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  (jualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  imj)act  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  exj)laining  why  you  think  it 
(pialifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

.V.  Assistance  for  SnudI  Entities 

Under  section  213(a)  of  the  Small 
Busine.ss  Regulatory  Enforcement 
Fairness  Act  of  1998  (Pub.  L.  104-121), 
we  want  to  as.sist  small  entities  in 
understanding  this  propo.sed  rule.  If  the 


rule  would  affect  your  small  l)usiness, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  o])tions  for 
compliance,  ])lease  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above.  The  (ioast  Cuard  will 
not  retaliate  against  small  entities  that 
(|ue.stion  or  complain  about  this 
l)ropo.sed  rule  or  any  policy  or  action  of 
the  Coa.st  Cuard. 

4.  (Collection  of  Information 

This  proposed  rule  will  not  call  for  a 
new  collection  of  information  under  the 
Pa])erwork  Reduction  Act  of  199.8  (44 
U.S.C.  3.801-3.820). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  .States,  on  the  relationshij) 
between  the  national  government  and 
the  .States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  pro])osed  rule  under  that 
Order  and  determined  that  this  rule 
does  not  have  implications  for 
federali.sm. 

a.  Protest  Activities 

'I'he  ('.oast  Cuard  respects  the  First 
Amendment  rights  of  ])rote.ster.s. 
Protesters  are  asked  to  contact  the 
j)erson  listed  in  the  section  to 
coordinate  ])rotest  activities  so  that  your 
message  can  he  received  without 
jeoi)ardizing  the  safety  or  security  of 
])eople,  j)lace.s  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  199.8  (2  U.S.C.  1.831-1.838)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particidar,  the  Act  addresses  actions 
that  may  residt  in  the  expenditure  by  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  l)y  the  private  sector  of 
.SIOO.OOO.OOO  (adju.sted  for  inflation)  or 
more  in  any  one  year.  Though  this 
propo.sed  rule  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

8.  Taking  of  Private  Propertv 

This  proposed  rule  would  not  cau.se  a 
taking  of  j)rivate  property  or  otherwi.se 
have  taking  implications  under 
Executive  Order  12830.  (b)vernmental 
Actions  and  Interference  with 
(ionstitutionally  Protected  Proj)erty 
Rights. 
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9.  CAvil  Jiisticfi  Baforni 

This  proj)()sed  rule  meets  a])pli(:al)le 
.standards  in  sections  3(a)  and  3(1))(2)  of 
Executive  Order  12988.  Civil  JiKstice 
Reform,  to  minimize  litigation, 
eliminate  amhiguity,  and  reduce 
burden. 

U).  Protect  inn  oj  (Aii  I  (iron  From 
Fnvironnumtal  lieolth  Hisks 

We  have  analyzed  this  proposetl  rule 
under  Executive  Order  1304.1, 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  woidd  not  create  an 
environmental  risk  to  health  or  risk  to 
.safety  that  might  dis])roportionatelv 
affect  children. 

11.  Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Covernments.  because  it  woidd  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationshij) 
between  the  Federal  Covernment  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Covernment  and  Indian  tribes. 

12.  Fneroy  Effects 

This  proposed  rule  is  not  a 
“significant  energy  action"  under 
Executive  Order  13211,  Actions 
(Concerning  Regulations  That 
.Significantly  Affect  Energy  .Supjily, 
Distribution,  or  Use. 

13.  Technical  Stemdards 

This  jiroposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 

14.  Environment 

We  have  analyzed  this  proposed  rule 
under  Diipartment  of  Homeland 
.Security  Management  Directive  023-01 
and  Commandant  Instruction 
Ml 0475.111,  which  guide  the  Coast 
Cuard  in  complying  with  the  National 
Environmental  Poliev  Act  of  1900 
(NEPA)(42  IJ.S.C.  4.321 -4370f),  and 
have  made  a  jireliminarv  determination 
that  this  action  is  one  of  a  categorv  of 
actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  This  jiroposed 
rule  involves  a  sjiecial  local  regulation 
issued  in  conjunction  with  a  regatta  or 
marine  jiarade,  paragraph  34(h)  of 
Figure  2-1  of  the  (Commandant 
Instruction.  We  seek  any  comments  or 
information  that  may  lead  to  the 
di.scovery  of  a  significant  environmental 
iinjiact  from  this  projiosed  rule. 


List  of  Subjects  in  33  (CFR  Part  100 

Marine  safetv.  Navigation  (water). 
Rejjorting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discu.ssed  in  the 
preamble,  the  (Coast  (Cuard  amends  33 
(CFR  part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1.  The  authority  citation  forjiart  100 
continues  to  read  as  follows: 

Authority:  33  ll.S.(C.  1233. 

■  2.  Add  a  temiiorarv  100.35T07-1079 
to  read  as  follows: 

§  100.35T07-1079  Special  Local 
Regulations;  2013  International  Rolex 
Regatta,  St.  Thomas  Harbor;  St.  Thomas, 

U.  S.  Virgin  Islands. 

(a)  Regulated  Areas.  The  following 
regulated  area  is  estahli.shed  as  a  special 
local  regulation.  All  coordinates  are 
North  American  Datum  1983. 

(1)  Race  Area.  All  waters  of  Rada 
Fajardo  encompa.ssed  within  an 
imaginary  line  connecting  the  following 
])oints:  starting  at  Point  1  in  position 
18°19.927N.  ()4°55.973W:  thence  east  to 
Point  2  in  position  18°19.97()N. 
(i4°55.7(i9W;  thence  southea.st  to  Point  3 
in  position  18°19.5()7N,  (i4°55.594W; 
thence  south  to  point  4  in  ])osition 
18°19.133N,  (i4°55.474W:  thence  we.st  to 
point  5  in  position  18°19.133N. 
()4°55.()28W:  thence  north  to  ])oint  6  in 
po.sition  18°19.5(i8N,  (i4°55.752W; 
thence  northwest  hack  to  origin.  All 
persons  and  ves.sels.  excejit  those 
persons  and  ves.sels  participating  in  the 
sail  boat  race,  are  prohibited  from 
entering,  transiting  through,  anchoring 
in,  or  remaining  within  the  race  area. 

(h)  Definition.  The  term  “designated 
riipresentative”  means  (Coast  (Cuard 
Patrol  Commanders,  including  Coast 
(Cuard  coxswains,  petty  officers,  and 
other  officers  operating  Coast  (Cuard 
vessels,  and  Federal,  state,  and  local 
officers  designated  by  or  assisting  the 
Captain  of  the  Port  .San  )uan  in  the 
enforcement  of  the  regulated  ariias. 

(c)  Regulations.  (1)  All  jiersons  and 
ves.sels  are  jirohihited  from  entering, 
transiting  through,  anchoring  in.  or 
remaining  within  the  race  area,  unless 
|)articipating  in  the  race. 

(1)  All  persons  and  ves.sels  are 
])rohihited  from  entering,  transiting 
through,  anchoring  in,  or  remaining 
within  the  race  area,  imle.ss 
participating  in  the  race. 

(2)  Persons  and  ve.ssels  may  reijnest 
authorization  to  enter,  transit  through, 
anchor  in,  or  remain  within  the 
regulated  areas  by  contacting  the 
Captain  of  the  Port  San  Juan  by 


telephone  at  (787)  289-2041,  or  a 
designated  rejiresentative  via  VHF  radio 
on  channel  10.  If  authorization  is 
granted  by  the  (kijitain  of  the  Port  .San 
)uan  or  a  designated  repre.sentative,  all 
persons  and  vessels  receiving  such 
authorization  must  comjily  with  the 
instructions  of  the  (iajitain  of  the  Port 
.San  Juan  or  a  designated  repre.sentative. 

(3)  The  C.oa.st  (iuard  will  provide 
notice  of  the  regulated  areas  hv  Local 
Notice  to  Mariners,  Broadcast  Notice  to 
Mariners,  and  on-scene  designated 
representatives. 

(d)  Enforcement  Date.  This  rule  will 
he  enforced  from  11:00  a.m.  until  2:00 
p.m.  from  Friday,  March  22,  2013 
through  .Sunday.  March  24.  2013. 

Daliul:  lamiarv  14.  2013. 

D.W.  PearsHii, 

Captain.  U.S.  Coast  Cuard.  Captain  of  the 
Port  San  loan. 

|FR  Doc.  2()i;i-()2:i()<)  Filed  2-l-i:i;  am| 
BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  Number  USCG-201 3-0011] 

RIN  1625-AAOO 

Safety  Zones;  Pacific  Northwest  Grain 
Handlers  Association  Facilities; 
Columbia  and  Willamette  Rivers 

AGENCY:  Coast  (hiard,  DHS. 

ACTION:  Temjiorary  interim  rule  and 
re(|uest  for  comments. 

SUMMARY:  The  ("oast  (hiard  is 
establishing  temporarv  safety  zones 
around  the  following  Pacific  Northwest 
Crain  Handlers  Association  facilities: 
the  ("olumhia  Grain  facility  on  the 
Willamette  River  in  Portland,  OR,  the 
United  (aain  Corporation  facility  on  the 
Columhia  River  in  Vancouver,  VVA,  the 
Temco  Irving  facility  on  the  Willamette 
River  in  Portland.  OR,  and  the  Temco 
Kalama  facility  on  the  (k)lumhia  River 
in  Kalama.  WA.  These  safety  zones 
extend  to  the  waters  of  the  Columhia 
and  Willamette  Rivers,  resjiectivelv. 
apjiroximately  between  the  navigable 
cliannel  and  the  facility  described. 

These  safety  zones  are  being  established 
to  ensure  that  jirotest  activities  relating 
to  an  ongoing  labor  dispute  involving 
the.se  facilities  do  not  create  hazardous 
navigation  conditions  for  vessels  in  the 
navigable  channel  or  ve.ssels  attempting 
to  moor  at  the  facilities. 

DATES:  This  rule  has  been  effective  upon 
actual  notice  from  January  17,  2013, 
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until  February  4.  2013.  This  rule  is 
effective!  in  tlu!  F'ederal  Register  from 
Fehruarv  4,  2013  until  ]une  1. 2013. 

('.oiuments  and  related  material  mu.st 
be  received  by  the  Coast  (biard  on  or 
Ixifore  March  0,  2013. 

R(!(inests  for  public  meetings  must  be 
Uiceived  bv  the  Coast  (aiard  on  or  before 
February  11. 2013. 

ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  Docket  Number 
lJSCC-201 3-0011.  To  view  documents 
mentioned  in  this  lireamble  as  being 
available  in  the  docket,  go  to  hitp:// 
w’W’W'.reguhitions.gov,  type  the  docket 
number  in  the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  “Open  Docket 
Folder”  on  the  line  as.sociated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
VVl  2-140  on  the  ground  floor  of  the 
D(!partment  of  Transportation  West 
building,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20.'590,  between  9  a.m. 
and  .'i  p.m.,  Monday  through  Friday, 
excej)t  Federal  holidays. 

You  may  submit  comments,  identified 
by  docket  number,  using  any  one  of  the 
following  methods: 

(1)  FYf/em/  Hlhileniaking  Portal: 
http:// WWW. ragulations.gov. 

(2)  Fax:  (202)  493-2251. 

(3)  Mail  or  Dalivaiy:  Docket 
Management  Facility  (M-30).  II. S. 
De])artment  of  Transportation,  West 
building  Ground  Floc)r,  Room  W12-140, 
1200  New  Jersey  Avenue  ,SE., 
Washington,  DC  20590-0001.  Deliveries 
acce])ted  between  9  a.m.  and  5  p.m., 
Monday  tbrougb  Friday,  except  federal 
holidays.  The  telejdione  number  is  202- 
300-9.329. 

See  the  “Public  Participation  and 
RiKjue.st  for  Comments”  portion  of  the 
SUPPLEMENTARY  INFORMATION  section 
below  for  further  instructions  on 
submitting  comments.  To  avoid 
du])lication.  plea.se  u.se  only  one  of 
tbe.se  three  methods. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  rule,  call  or 
email  Ensign  Ian  P.  McPbillips, 
Waterway.s  Management  Division, 
Marine  .Safety  Unit  l^ortland,  U..S.  Coast 
Guard;  telej)bone  (503)  240-9319,  email 
MSUPDXWWM@us(:g.nul.  If  you  have 
(jiiestions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  tele])bone  (202)  300-9820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

Dll.S  lle]!arlnu;iil  of  I  lonieland  .Security 
Federal  Register 

NPKM  Notice  of  Proposed  Rulemaking 


A.  Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted 
without  change  to  http:// 
www.raguIations.gov  and  will  include 
any  ])ersonal  information  you  have 
provided. 

1.  Submitting  (ionunants 

If  you  submit  a  comment,  please 
include  the  docket  number  for  this 
rulemakiug,  indicate  the  sjjecific  section 
of  this  document  to  which  eac:b 
comment  a]!j)lies,  and  j)rovide  a  reason 
for  each  .suggestion  or  recommendation. 
You  may  submit  your  comments  and 
material  online  at  http:// 
www.raguIations.gov,  or  by  fax.  mail,  or 
band  delivery,  but  please  use  only  one 
of  tbe.se  means.  If  you  submit  a 
comment  online,  it  will  be  considered 
received  by  the  Coast  Guard  when  you 
succe.ssfully  transmit  the  comment.  If 
you  fax.  band  deliver,  or  mail  your 
comment,  it  will  be  considered  as 
having  been  receivcxl  by  the  Coast 
Guard  when  it  is  received  at  the  Docket 
Management  Facility.  We  recommend 
that  yon  include  your  name  and  a 
mailing  address,  an  email  address,  or  a 
lele])bone  number  in  the  bodv  of  vour 
document  so  that  we  can  contact  vou  if 
we  have  (piestions  regarding  your 
submission. 

3’o  submit  your  comment  online,  go  to 
http://www.raguIations.gov,  type  the 
docket  number  in  the  “.SEARCH”  box 
and  click  “.SEARCH.”  Clic;k  on  “.Submit 
a  Comment”  on  the  line  as.sociated  with 
this  rulemaking. 

If  yon  submit  your  comments  by  mail 
or  band  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8'/2  by 
T1  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit 
comments  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stam]!ed,  self-addres.sed 
po.stcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  jjeriod  and  may 
change  the  rule  baseti  on  your 
comments. 

2.  Viawing  (Joniinants  and  Dociunants 

To  vi(!w  comments,  as  well  as 
documents  mentioned  in  this  ])reamble 
as  being  available  in  the  docket,  go  to 
http://www.raguIations.gov,  type  the 
docket  number  in  the  “.SEARCH”  box 
and  click  “.SEARCH.”  Click  on  Open 
Docket  Folder  on  the  line  a.ssociated 
with  this  rulemaking.  You  may  also  visit 
the  Docket  Management  Facility  in 
Room  Wl  2-140  on  the  ground  floor  of 


the  Department  of 'fransportation  West 
Building,  1200  New  Jersey  Avenue  .SE.. 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  tbrougb  Friday, 
except  Federal  holidays. 

.7.  Privacy  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  anv  of 
our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitt(!d  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  a  Privaev 
Act  notice  regarding  onr  ])ublic  dockets 
in  the  January  17,  2008,  issue  of  the 
Federal  Register  (73  FR  3310). 

4.  Public  Maating 

We  do  not  now  plan  to  bold  a  ])ublic 
meeting.  But  you  may  submit  a  recpiest 
for  one,  using  one  of  the  methods 
specified  umler  ADDRESSES.  Plea.se 
exjjlain  why  you  believe  a  public 
meeting  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  bold  one  at  a  time 
and  j)lace  announced  by  a  later  notice 
in  the  Federal  Register. 

B.  Regulatory  History  and  Information 

'fbe  Coa.st  Guard  is  issuing  this  final 
rule  without  ])rior  notice  and 
opj)ortunity  to  comment  pursuant  to 
authority  under  section  4(a)  of  the 
Administrative  Proi:edure  Act  (APA)  (5 
tk.S.C.  553(b)).  This  provision 
authorizes  an  agency  to  issue  a  rule 
without  j)rior  notice  and  opportunitv  to 
comment  when  the  agency  for  good 
cause  finds  that  those  procedunis  are 
“impracticable,  unneces.sary.  or  contrary 
to  the  public  interest."  Under  5  U..S.C. 
553(b)(B),  the  Coast  Guard  finds  that 
good  cau.se  exists  for  not  publishing  a 
notice  of  propo.sed  rulemaking  (NPRM) 
with  resj!ec:t  to  this  rule  because  to  do 
so  would  be  impracticable  since  neither 
grain  shipment  ve.ssels  nor  potential 
jjrotest  activity  can  be  postponed  by  the 
Coast  Guard.  Additionally,  rlelayed 
l)romnIgation  may  result  in  injury  or 
damage  to  the  maritime  j)ubJic.  ves.seJ 
crews,  the  ve.ssels  themselves,  the 
facilities,  and  law  enforcement 
j)ersonm!l  from  prote.st  activities  that 
could  occur  prior  to  conclusion  of  a 
notice  and  comment  p(!riod  before 
promulgation. 

Under  5  U..S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cau.se  exists  for 
making  this  rule  effective  less  than  30 
day.s  after  publication  iu  the  Federal 
Register  because  to  lio  otberwi.se  would 
be  impracticable  since  the  arrival  of 
grain-sbiijment  vessels  cannot  be 
delayed  by  the  Coast  Guard  and  protest 
activities  are  unjjredictable  and 
jjotentially  volatile  and  may  result  in 
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injury  to  pcir.sons,  jjroperty,  or  tlie 
environment.  Delaying  the  effective  date 
until  30  days  after  ])nhlication  may 
mean  that  grain-shipment  vessels  will 
have  arrived  or  departed  the  Colnmhia 
and  Willamette  Rivers  Inddn!  the  end  of 
the  30  day  jieriod.  This  delay  would 
eliminate  the  safety  zoiui's  effectiveness 
and  usefulness  in  j)rotecting  persons, 
property,  and  the  safe  navigation  of 
maritime  traffic  hefore  30  days  hav(! 
elapsed. 

Although  the  (^oast  (uiard  has  good 
cau.se  to  i.ssue  this  temporary  rule 
without  first  ])uhlishing  a  proj)osed  rule, 
you  are  invited  to  submit  ])ost- 
promulgation  (jonnnents  and  related 
material  regarding  this  rule  through 
March  0.  2013.  All  comments  will  he 
review(!d  as  they  are  received.  Your 
comments  will  assist  us  in  drafting 
futun!  rules  should  they  he  nece.ssarv. 
and  may  result  in  changes  to  this 
temporary  interim  rule  hefore  it  exi)ires. 

Basis  and  Purpose 

In  light  of  labor  protests  relating  to 
grain  facilities,  the  Coast  (hiard  believes 
that  .safety  zones  are  necessary  to  (aisure 
the  safe  navigation  of  maritime  traffic  on 
the  Colnmhia  and  Willamette  Rivers 
white  grain-.shij)ment  vessels  transit  to 
and  from  these  Pacific  North w(!st  (hain 
Handlers  Association  facilities.  Safety 
zones  are  netuhul  to  allow  maximum  use 
of  the  waterway  consistent  with  safe 
navigation  and  to  (insure  that  ])rotestors 
and  otluir  river  n.sers  arci  not  injunul  hv 
deep-draft  vessels  with  maneuvciring 
characteristics  with  which  they  may  be 
unfamiliar.  In  addition,  theni  is  a  need 
to  ensure  that  prot(istors  are  not  injured 
due  to  the  effects  of  the  strong  river 
currents  around  the  facilitiiis'  docks, 
piers,  and  wharves. 

I).  Discussion  of  the  Interim  Rule 

This  rule  (istahlishes  temporarv  safetv 
zones  around  the  folhnving  four  Pacific 
Northwest  Crain  Handlers  A.ssociation 
faciliti(is  located  on  the  Colnmhia  and 
Willamette  Rivcirs  in  Onigon  and 
Washington.  These  safety  zoiuis  would 
apply  (Hpially  to  all  waterwav  usiirs. 

'file  safiity  zone  around  (k)hunhia 
(haiu  is  enclosed  hy  thnn;  liiuis  and  the 
shoreline:  line  one  starting  on  the 
.shoreline  at  4.'j-3«'3.'S"  N/122-4(i'2"  W 
then  h(!ading  1.50  yards  offshore  to  4.5- 
38'38"  N/122-4()'15"  W  then  heading  u]) 
river  380  yards  to  4.5-3H'32"  N/122- 
4(i'28"  then  luiading  150  yards  to  the 
shoreline  ending  at  45-3H'30"  N/122- 
4(j'25"  W.  In  essence,  tluj.se  houndari(;s 
(;xt(md  from  the  shoreline  of  the  facility 
150  yards  onto  the  riv(;r  from  (;ach 
coriKir  of  the  facility  and  encoinjiass  all 
waters  and  structures  therein.  No  j)erson 
or  ve.ssel  mav  enter  or  remain  in  the 


safety  zone  unle.ss  authorized  hy  the 
S(!ctor  Colnmhia  River  (kij)tain  of  the 
Port  or  his  designated  repri!sentativi!s. 

The  safety  zone  around  Unitijd  Crain 
(k)rporation  is  also  enclo.sed  by  three 
lines  and  tin;  shoreline:  line  one  starting 
on  the  shoreliiK!  at  45-37'4()"  N/122- 
4T34"  W  then  heading  150  vards 
off.shon!  to  45-37'48"  N/122-4T50"  W 
then  luxiding  uj)  river  470  vards  to  45- 
37'42"  N/122-4T37"  then  Imading  150 
yards  to  the  shoreline  (aiding  at  45- 
'37'44"N/122-4T31"  W.  In  e.s.s(aice. 
these  boundaries  extend  from  the 
shoreline  of  the  facility  150  yards  onto 
the  river  from  each  corner  of  the  facility 
and  encomjiass  all  waters  and  structures 
therein.  No  person  or  ves.sel  may  enter 
or  remain  in  the  safety  zone  unless 
authorized  hy  the  Sector  Colnmhia  River 
Captain  of  the  Port  or  his  designated 
rejnxisentatives. 

The  .safety  zone  around  the  Temco 
grain  facility  in  Kalama,  WA  is  (aiclosed 
hy  thre(!  lines  and  the  shoreline:  fine 
one  starting  on  the  shoreline  at  45- 
50'10"  N/122-50'00"  W  then  heading 
150  yards  offshore  to  45-50'00"  N/122— 
50'1  V'  W  tluni  heading  np  river  385 
yards  to  4.5-58'58"  N/122-50'07"  then 
heading  150  vards  to  the  .shoreline 
ending  at  45-50'00"  N/122-50'0T'  W.  In 
essence,  these  houndaries  ('xtend  from 
the  shoreline  of  the  facility  150  yards 
onto  the  river  from  (lach  corner  of  the 
facility  and  encompass  all  waters  and 
structures  therein.  No  person  or  vessel 
may  enter  or  remain  in  the  safety  zone 
unless  authorized  hy  the  Sector 
(kilumhia  River  (kiptain  of  the  Port  or 
his  designated  rejire.sentatives. 

The  .safety  zone  around  the  Temco 
grain  facility  in  Portland,  OR  is  also 
enclos(!d  hy  three  lines  and  the 
shoreline:  line  one  starting  on  the 
shoreline  at  45-32'l()"  N/122-4()'34"  W 
then  heading  150  yards  offshore  to  4.5- 
32'()9"  N/122-4()'30"  W  then  heading  up 
river  275  yards  to  45-32'oT'  N/122- 
4()'.33"  then  heading  150  yards  to  the 
shorelim;  ending  at  45-32'04"  N/122- 
40'28"  W.  In  essence,  these  houndaries 
extend  from  the  shoreline  of  the  facilitv 
150  yards  onto  the  river  from  each 
corner  of  the  facility  and  encompass  all 
waters  and  .structures  tluirein.  No  p(;rson 
or  v(!.ssel  mav  ent(!r  or  remain  in  the 
safiity  zoiK!  unless  authorized  hy  the 
S(ictor  (kilumbia  River  Cajitain  of  the 
Port  or  his  designated  representatives. 

This  ride  has  been  enforced  with 
actual  notice  since  lanuary  17,  2013  and 
it  will  be  enf()rc(!(l  until  Juik!  1, 2013. 

E.  Regulatory  Analyses 

We  (ievelo])ed  this  rule  after 
considering  numerous  .statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  .snnnnariz(!  our  analvses 


based  on  these  statntc.s  and  executive 
orders. 

1.  lin^iilaton'  Phiunin>>  and  Pavicw 

This  rule  is  not  a  significant 
regulatory  action  under  .section  3(f)  of 
I']x(i(:utive  Order  12800,  Regulatory 
Planning  and  Review,  as  supplemented 
hy  Executive  Order  13503,  Improving 
R(!gnlation  and  Regulatory  Review,  and 
does  not  nKpiire  an  assessment  of 
])()tential  co.sts  and  benefits  under 
s(!ction  0(a)(3)  of  Executive  Order  12800 
or  under  .siiction  1  of  Executive  Order 
13503.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  Although  this  rule  will  restrict 
acce.ss  to  the  riigulated  areas,  the  effect 
of  this  rule  will  not  be  significant 
Ixicause:  (i)  The  safety  zomis  are  limited 
in  size;  (ii)  the  official  on-scene  ])atrol 
may  authorize  acc(;ss  to  the  safety 
zones:  (iii)  the  safety  zones  will  effect 
limited  g(!ogra])hical  locations  for  a 
limited  time:  and  (iv)  the  Ooast  Cfiiard 
will  make  notifications  via  maritime 
advi.s()ri(is  so  mariners  can  adju.st  their 
plans  accordingly. 

2.  Iinpacl  on  Sinoll  Entitios 

The  Regulatory  Flexibility  Act  of  1980 
(REA),  5  IJ.S.Ck  001-012,  as  amended, 
nujuires  federal  agencies  to  consider  the 
])otential  impact  of  regulations  on  small 
entiti(!s  during  rulemaking.  'I'he  (kiast 
Guard  certifies  under  5  II..S.G.  0()5(h) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
for  the  following  nnisons:  (i)  The  .safety 
zones  are  limited  in  size;  (ii)  the  official 
on-scene  patrol  may  authorize  access  to 
the  safety  zones:  (iii)  the  safety  zones 
will  effect  limited  geographical 
locations  fora  limit(;d  time;  and  (iv)  the 
Goast  (hiard  will  make  notifications  via 
maritime  advisories  so  mariners  can 
adjust  their  plans  accordingly. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  .Small 

Business  Regulatory  Enforcement 
Fairness  Act  of  1998  (Pub.  L.  104-121), 
we  want  to  assi.st  small  entiti(^s  in 
understanding  this  rule.  If  the  rule 
would  affect  your  sm:dl  husiiuiss, 
organization,  or  governmental 
jurisdiction  and  you  have  (luestions 
concerning  its  provisions  or  options  for 
c()m])liance,  please  contact  the  jxn'.son 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

.Small  businesses  may  send  comments 
on  the  actions  of  Federal  emjjloyees 
who  enforce,  or  otherwi.se  determine 
com])liance  with.  Federal  r(?gulations  to 
the  .Small  Business  and  Agriculture 
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Rogiilatf)ry  Enforcement  ()ml)U(lsinan 
and  the  Regional  Small  Rusiness 
Regulatory  Fairne.ss  Hoards.  'I'lie 
Omhiid.sman  evaluates  these  actions 
annually  and  rates  each  agency’s 
res])onsivene,ss  to  small  business.  If  voii 
wish  to  comment  on  actions  by 
employees  of  the  (ioast  Guard,  call  1- 
H88-R'EG-I-A1R  (l-H«t5-734-3247).  The 
Goast  Guard  will  not  retaliate  against 
small  entities  that  (iiKJStion  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Goast  Guard. 

4.  (A)Ihc:tion  of  Infomnition 

'I’liis  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Pa])erwork  Reduction  Act  of  199.')  (44 
II.S.G.  3.'i()l-3.^2()). 

5.  Fodoralisin 

A  rule  has  imjjlications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  .States,  on  the  relationship 
hetwecai  the  national  government  and 
the  .States,  or  on  the  distribution  of 
power  and  resj)onsil)ilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

().  ProtosI  Activities 

The  Goast  Guard  nxspects  the  First 
Amendment  rights  of  protesters.  In 
prejjaring  this  temporary  rule,  the  (ioast 
Guard  carefully  considered  the  rights  of 
lawful  protestors.  3'he  safety  zones 
created  by  this  rule  do  not  ])rohil)it 
memhers  of  the  public  from  assembling 
on  shore  or  expressing  their  points  of 
view  from  locations  on  shore.  In 
addition,  the  Gajjtain  of  the  Fort  has 
identified  waters  in  the  vicinity  of  these 
safety  zones  where  those  desiring  to  do 
so  can  assemble  and  exjjress  their  views 
without  comj)romising  navigational 
safety.  Protest(;rs  are  asked  to  contact 
the  j)erson  li.sted  in  the  FOR  FURTHER 
INTFORMATION  CONTACT  .section  to 
coordinate  prote.st  activities  so  that  your 
message  can  he  received  without 
jeopardizing  the  .safety  or  .security  of 
people,  plac.es  or  vessels. 

7.  Un  funded  Mandates  Reform  Act 

'fhe  Unfunded  Mandates  Reform  Act 
of  199.1  (2  U..S.G.  1.131-1.138)  reciuires 
Inuleral  agenci(!s  to  assess  the  (d'fects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addres.ses  actions 
that  may  result  in  the  ex])enditure  by  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  tin;  jirivate  sector  of 
.$1  ()(),()()(),()()()  (adju.sted  for  inflation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure. 


we  do  di.scuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

ti.  Taking  of  Private  Property 

This  rule  will  not  cau.se  a  taking  of 
private  property  or  otherwise  have 
taking  implications  und(!r  Executive 
Order  12839,  Governmental  Actions  and 
Interference  with  Gonstitutionallv 
Protected  Property  Rights. 

9.  (Jivil  Justice  Reform 

’fins  rule  meets  a])j)licahie  standards 
in  sections  3(a)  and  3(h)(2)  of  Executive 
Order  12988,  Givil  |ustice  Reform,  to 
minimize!  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

JO.  Protection  of  Children  From 
Environmental  Health  Risks 

We  have  analyzed  this  rule  under 
Executive  Order  13041,  Protection  of 
Ghildren  from  Environmental  Health 
Risks  and  .Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  .safety  that  mav 
dis])roportionatelv  affect  children. 

11.  Indian  Tribcd  Covernments 

This  rule  does  not  have  tribal 
implications  uiuhir  Executive  Order 
13171.  Gonsultation  and  Goordination 
with  Indian  'ITihal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
F(!deral  Government  and  Indian  trih(!.s, 
or  on  the  di.strihution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

12.  Energy  Effects 

'Fliis  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  Ccmcerning  Regulations 
I’liat  .Significantly  Affect  Energy  .Suj)])ly, 
Di.strihution,  or  IJ.se. 

13.  Technical  Standards 

'fliis  rule  does  not  use  technical 
standards,  'fherefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  .Security 
Management  Directive  923-01  and 
(iommandant  Instruction  Ml 8471. ID, 
which  guide  the  (ioast  Guard  in 
comjilying  with  the  National 
Environmental  Policy  Act  of  1989 
(NEPA)  (42  II.S.G.  4321-43791),  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  the 


establishment  of  temporary  safety  zones 
around  the  Golumhia  Grain  facility  on 
the  Willamette  River  in  Portland,  OR. 
the  United  Grain  Gorporation  facility  on 
the  Golumhia  River  in  Vancouver,  VVA, 
the  'femco  Irving  facility  on  the 
Willamette  River  in  Portland,  (IR,  and 
the  'femco  Kalama  facility  on  the 
Golumhia  River  in  Kalama,  WA.  'fins 
rule  is  categorically  excluded  from 
further  review  under  paragra])h  34(g)  of 
Figure  2-1  of  the  Gommandant 
Instruction.  An  environmental  analysis 
checklist  supporting  this  determination 
and  a  Gategorical  Exclusion 
Determination  are  available  in  the 
docket  where  indicated  under 
ADDRESSES.  We  seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  ride. 

List  of  Subjects  in  33  GFR  Part  185 

Harbors,  Marine  .Safety.  Navigation 
(water).  Reporting  and  recordkeeping 
reipurements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Goast  Guard  amends  33 
GFR  part  181  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  'fhe  authority  citation  for  part  1 81 
continues  to  read  as  follows: 

Authority:  33  lI..S.t:.  122(i,  1231:  40  l)..S.U. 
(:hii])l(!r  701. 3300.  3703:  .10  tI..S.C:.  101. 1<).1: 
33  CI  R  1. 0.1-1. 0.04-1. 0.04-0.  and  100.1: 
Pul).  L.  107-291.  1  10  .Slat.  2004;  Deparlinenl 
of  I  lomcland  .Siicurity  Dehigation  No.  0170.1. 

■  2.  Add  §  1 81. 'fl  3—249  to  read  as 
follows; 

§  165.T13-240  Safety  Zones;  Pacific 
Northwest  Grain  Handlers  Association 
Facilities;  Columbia  and  Willamette  Rivers. 

(a)  Definitions.  As  used  in  this 
section: 

(1)  Federal  Law  Enforcement  Officer 
means  any  employee  or  agent  of  the 
United  .States  government  who  has  the 
authority  to  carry  firearms  and  make 
warrantless  arrests  and  whose  duties 
involve  the  enforcement  of  criminal 
laws  of  the  United  .States. 

(2)  Navigiihle  waters  of  the  United 
States  mi!an.s  tho.se  waters  defined  as 
such  in  33  GF'R  part  2. 

(3)  Navigation  Rules  means  the 
Navigation  Rides.  International-Inland. 

(4)  Official  Patrol  means  those 
})ersons  designated  by  the  Gajitain  of  thi 
I’ort  to  monitor  a  vessel  safety  zone, 
permit  entry  into  the  zone,  give  legally 
enforceable  orders  to  persons  or  vessels 
within  the  zone  and  take  other  actions 
authorized  by  the  Gaptain  of  the  Port. 
Federal  Law  Enforcement  Officers 
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authorized  to  enforce  this  section  are 
designated  as  tlie  (Official  Patrol. 

(.'ll  Public  vessel  means  vessels 
owiKul,  chartered,  or  op(;rated  hy  the 
United  States,  or  hy  a  State  or  political 
snijdivision  thereof. 

(8)  (iniin-shipment  vessel  means  any 
vessel  hound  for  or  departing  from  any 
of  tlie  following  waterfront  facilities: 
(^olnmhia  drain  in  Portland.  OR.  United 
drain  Ck)rj)oration  in  Vancouver,  \VA, 
'I’emco  Irving  in  Ikntland,  OR,  and 
Tenico  Kalama  in  Kalama.  WA.  or  any 
vessel  a.ssisting  such  a  vessel  to  moor  or 
maneuver,  to  include,  hot  not  limited  to 
tugs,  j)ilot  boats,  ami  launches. 

(7)  Oregon  Low  Enforcement  Officer 
means  any  Or(!gon  Peace  Offic(!r  as 
defined  in  Oregon  Revised  Statutes 
.section  Kil.Ol.'i. 

(8)  Washington  Law  Enforcement 
Officer  means  any  deneral  Authority 
Washington  Peace  Officer,  Limited 
Authority  Washington  Peace  Officer,  or 
Specially  Commissioned  Washington 
Ikiacci  Officer  as  defined  in  Revisiul 
Code  of  Washington  section  10.93. 020 

(h)  Locations.  The  following  areas  are 
safety  zones: 

(1)  (k)inmhia  drain:  All  navigable 
waters  of  the  United  .States  within  the 
.Sector  Columbia  River  Captain  of  the 
Port  Zone  enclosed  by  three  lines  and 
the  shoreline:  f.ine  one  starting  on  the 
shoreline  at  4r>-3«'3.'5”  N/122-40'2"  W 
then  heading  I.IO  yards  offshore  to  4!i- 
38'38"  N/122-40'1.'i'’  W  then  heading  up 
river  3H0  yards  to  4.'i-38'32”  N/122- 
40'28”  then  heading  1.10  yards  to  the 
shoreline  ending  at  4.1-38'30"  N/122- 
4()'2.1"  W.  deographically  this  ruh;  will 
cover  all  waters  of  the  Willamette  River 
between  the  navigable  channel  and  the 
Columbia  drain  facility  in  Portland.  OR. 

(2)  United  Crain  Corporation:  All 
navigable  waters  of  the  United  States 
within  the  Sector  Columbia  River 
Ca})tain  of  the  Port  Zone  enclo.sed  hy 
threci  lines  and  the  shoreline:  Line  one 
.starting  on  the  shoreline  at  4.'5-37'4f)"  N/ 
122-41 '34"  W  then  heading  1.10  yards 
offshore  to  41-37'48"  N/l  22-41 '.10"  W 
then  heading  up  river  470  vards  to  4.1- 
.37'42"  N/122-41'37"then  heading  110 
yards  to  the  shoreline  ending  at  4.1- 
37'44"  N/122-41'31"  W.  deographically 
this  rule  will  cover  all  waters  of  the 
Columbia  River  between  the  navigable 
channel  and  the  United  (irain 
('.orporation  facility  at  the  Port  of 
Vancouver.  WA. 

(3)  Temco  Portland:  All  navigable 
waters  of  the  United  .States  within  the 
.S(!ctor  Columbia  River  CajMain  of  the 
Port  Zone  enclosed  by  three  lines  and 
the  shoreline:  line  one  .starting  on  the 
shoreline  at  4.1-32'10"  N/122-40'34"  W 
then  ht;ading  110  yards  offshore  to  41- 
32'09"  N/122-40'39"  W  then  heading  up 


river  271  yards  to  41-32'01"  N/122— 
40'.3.3"  them  heading  110  yards  to  the 
shondine  ending  at  41-32'04"  N/122- 
40'28"  W. 

(4)  Temco  Kalama:  All  navigable 
waters  of  the  United  .States  within  the 
.Sector  Columbia  River  Captain  of  the 
Port  Zone  enclosed  by  three  lines  and 
th(!  shoreline:  Line  one  starting  on  the 
shoreline  at  41-19’10"  N/122-10'09"  W 
then  heading  110  vards  offshore  to  41- 
19'09"  N/122-10'i4"  W  then  heading  up 
river  381  yards  to  41-18'18"  N/122- 
10'07"  then  heading  110  yards  to  the 
shondine  ending  at  4.1-19'00"  N/122- 
lO'Ol"  W. 

(c)  Effective  Period.  TIk;  safety  zoikjs 
created  in  this  section  will  be  in  effect 
from  lanuary  17,  2013,  until  |une  1, 

2013.  'Lhey  will  he  activated  for 
enforcfiinent  as  described  in  paragraph 
(il)  of  this  .section. 

(d)  Enforcement  Periods.  The  .S(;ctor 
Columbia  River  Ca])tain  of  the  Port  will 
cause  notice  of  the  enforcement  of  the 
grain-.shij)ment  ve.ssels  safety  zone  to  he 
made  by  all  appropriate;  means  to  effect 
the  widest  j)ublicity  among  the  affected 
segments  of  the  ])ublic  as  practicable,  in 
accordance  with  33  CFR  101.7.  .Such 
means  of  notification  may  include,  hut 
are  not  limited  to,  llroadca.st  Notices  to 
Mariners  or  Local  Notices  to  Mariners. 
The  .Sector  Columbia  River  (]a])tain  of 
the  Port  will  issue  a  Broadcast  Notice  to 
Mariners  and  Local  Notice  to  Mariners 
notifying  the  pid)lic  when  enforcement 
of  the  safety  zone  is  suspended.  Upon 
notice  (d  enforcement  by  the  .Sector 
Columbia  River  Captain  of  the  Port,  the 
Coast  Cuard  will  enforce  the  safety  zone 
in  accordance  with  rules  .set  out  in  this 
section.  Ujjon  notice  of  suspension  of 
enforcement  by  the  .Sector  Columbia 
River  Captain  of  the  Port,  all  persons 
and  vessels  are  authorized  to  enter, 
transit,  and  exit  the  safety  zone, 
consistent  with  the  Navigation  Rules. 

(e)  Regnlation.  (1)  In  acc;ordance  with 
the  general  regulations  in  section  101.23 
of  this  ])art,  entry  into  or  mov(;ment 
within  these  zones  is  prohibited  unless 
authorized  by  the  .Sector  Columbia  River 
Captain  of  the  Port,  the  official  patrol, 
or  other  designated  representatives  of 
the  Ca|)tain  of  the  Port. 

(2)  To  re(|ue.st  authorization  to  enter 
or  o])erate  within  the  safety  zone  c:ontact 
the  on-.scene  official  patrol  on  VHF-FM 
channel  10  or  13.  or  the  .Sector 
(kilumbia  River  Command  Center  at 
])hone  number  (103)  801-0211. 
Authorization  will  be  granted  ha.sed  on 
the  nece.ssity  of  acce.ss  and  consistent 
with  safe  navigation. 

(3)  Ve.ssels  authorized  to  enter  or 
oj)erate  within  the  safety  zone  shall 
operate  at  the  minimum  speed 
necessary  to  maintain  a  safe  course  and 


shall  proceed  as  directed  by  the  on- 
.scene  official  jjatrol.  The  Navigation 
Rules  .shall  ap])ly  at  all  times  within  the 
safety  zone. 

(4)  Maneuver-restricted  ves.sels.  When 
conditions  permit,  the  on-.scene  official 
patrol,  or  a  designated  repre.s(;ntativ(;  of 
the  Ca])tain  of  the  Port  at  the  .Sector 
(’.olumhia  River  Command  ('.enter, 
should: 

(i)  Permit  vessels  constrained  by  their 
navigational  draft  or  restricted  in  their 
ability  to  maneuver  to  enter  or  o])erate 
within  the  .safety  zone  in  order  to  ensure 
a  .safe  passage  in  accordanc:e  with  the 
Navigation  Rules;  and 

(ii)  Permit  commerc:ial  vessels 
anchored  in  a  designated  anchorage  area 
to  r(;main  at  anchor  within  the  safety 
zone:  and 

(iii)  Permit  vessels  that  must  transit 
via  a  navigable  chaniu;!  or  waterway  to 
enter  or  oj)(;rate  within  the  safety  zone 
in  order  to  do  so. 

(f)  Exemption.  Public  ve.ssels  as 
defined  in  paragraph  (a)  of  this  section 
are  exem))t  from  complying  with 
|)aragraph  (e)  of  this  section. 

(g)  Enforcement .  Any  (ioast  Cuard 
commi.ssioned,  warrant,  or  ])etty  officer 
may  enforce;  the  rules  in  this  .section.  In 
the;  navigable  waters  of  the;  United 
.Stat(;.s  to  which  this  section  aj)plie.s, 
when  immediate  action  is  recjuired  and 
r(;presentative.s  of  the  Coast  Cuard  are 
not  ])r(;sent  or  an;  not  pr(;.sent  in 
sufficii;nt  force  to  jjrovide  (;ffective 
enforcement  of  this  section,  any  Federal 
Law  Enforcement  Officer,  Or(;gon  I.aw 
Enforcement  Officer,  or  Washington 
Law  Enforcement  Officer  may  enforc:e 
the  rules  contained  in  this  section 
pursuant  to  40  U..S.C.  §  70118.  In 
addition,  the  Captain  of  the  Port  may  he 
assisted  by  other  federal,  state,  or  local 
agencies  in  enforcing  this  .section. 

(h)  Waiver.  The  Captain  of  the  Port 
Columbia  River  may  waive  any  of  the 
rcHjuirements  t)f  this  section  for  anv 
ves.sel  or  class  of  vessels  ui)on  finding 
that  operational  conditions  or  other 
circumstances  are  such  that  aj)])lication 
c)f  this  section  is  unnecessarv  or 
im])ractical  for  the  purpose  of  port 
.safety  or  environmental  .safetv. 

Dat(;d:  lamiary  17.  201  :i. 

H.C.  pines, 

(Japldin.  [  J.S.  (a)cisI  (hiard.  (xiplain  of  the 
Port.  Sector  Columbia  Itiver. 

Il'K  Doc.  20i;!-()2:i()7  Filed  H:4.')  iim| 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 

[Docket  Number  USCG-201 2-0828] 

RIN  1625-AAOO 

Safety  Zone;  Indian  Street  Bridge 
Construction,  St.  Lucie  Canal,  Palm 
City,  FL 

agency:  C]oast  Guard,  OILS. 

ACTION:  Toni])()rary  linal  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  teinj)orarv  safety  zone  on 
the  St.  Lucie  Canal,  Palm  City,  Florida 
to  provide  for  the  safety  of  life  and 
ves.sels  on  a  narrow  waterway  during 
bridge  con.struction  for  the  Indian  Street 
Bridge;.  Persons  and  ves.sels  are 
])rohil)ited  from  entering,  transiting 
through,  anchoring  in,  or  remaining 
within  the  .safety  zone  unless  authorized 
by  the  Cajjtain  of  the  Port  Miami  or  a 
designated  repre.sentative. 

DATES:  'Phis  ride  is  effective;  freim 
Fe;hruary  11, 2013  threiugh  Mare:h  11, 
2013.  Tins  rule;  will  he;  e;nfe)re;e;el  from  10 
a.m.  to  4  j).m.  e;ach  elay. 

ADDRESSES:  De)e;ume;nts  me;ntione;el  in 
this  ])re;amhle;  are;  jiart  e)f  eloe;ke;t  llSCiC- 
2012-0828.  To  view  eleicuments 
mentieined  in  this  pre;aml)le;  as  being 
available  in  the;  eloe:ke;t,  go  to  h\\p:/l 
WWW'. rnguhitions.gov.  type  the  ele)e:ke;t 
nnmhe;r  in  the;  “SEARCH”  heix  anel  e:lie;k 
“SEARCH.”  Click  on  Oi^en  Docket 
Foleie;r  on  the  line  asseiedated  with  this 
rulemiaking.  You  may  aksei  visit  the; 
Doe:ket  Management  Faenlity  in  Room 
W1 2-140  on  the  ground  floor  of  the 
De;})artment  of  Transportation  West 
Buileling,  1200  New  Jerst;y  Ave;nue;  SE., 
Washington,  DC  20.500,  l)e;twe;en  0  a.m. 
anel  .5  p.m.,  Memelay  through  Frielav, 
e;xe;e;pt  Feeleral  heilielays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  ejuestions  on  this  rule,  e:all  eir 
email  Lieutenant  ]unior  Craele;  Mike;  H. 
Wu,  Se;e'.tor  Miami  Preventieai 
De;])artment,  (ioa.st  Cuarel;  telephone; 
(30.5)  535-7.570,  e;mail 
MikH.H.\Vu@uscg.inil.  If  yeiu  have; 
eiue;.stie)n.s  on  vie;wing  or  submitting 
material  te;  the  elocke;t,  e;all  Re;ne;e;  V. 
Wright,  Pre)gr;im  Manager,  De)e:ke;t 
()])e;ratie)n.s,  te;le;phe)ne  (202)  300-9820. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DIES  D(;parline;nl  eif  lloineelanil  Se;e:urity 
I'K  Fe;eleral  Regi.ste;!' 

NPRM  Ne)lie:e;  e)f  Pre)pe)se;el  Rule;inaking 


A.  Regulatory  History  and  Information 

The  Ceiast  Cuarel  is  issuing  this 
tempeerary  final  rule;  withe)ut  prieir 
ne)tie:e;  anel  eijijjortunity  to  e:omme;nt 
pursuant  te;  autheirity  uneler  se;e:tie)n  4(a) 
e)f  the;  Aeiministrative  Pre)e:e;eiure;  Ae:t 
(APA)  (5  D.S.CL  553(h)).  This  ])re)vi.sie)n 
authe)rize;s  an  age;ue:y  te;  issue;  a  rule 
without  ])rie)r  ne)tie;e;  anel  eipportunity  to 
exmmient  when  the;  age;ne;y  fe)r  goeiel 
e:au.se;  finels  that  tlmse  pre)e;e;elure;s  are 
“imprae:tie:ahle;,  unne;e:e;.s,sarv,  or  exintrarv 
to  the;  ])uhlie;  inte;re;.st.”  Uneler  5  II.S.C. 
553(h)(B),  the  Ceiast  Cuarel  finds  that 
geieul  e:ause  e;xist.s  for  not  publishing  a 
ne)tie:e;  eif  preipeiseel  ruleanaking  (NPRM) 
with  respect  to  this  rule  heexnise  the; 

Ceiast  Cuarel  eliel  not  receive  all 
nee:e.s.sary  informatiem  regareling  the 
hrielge  e;e)nstrue;tion  until  january  7, 

2013.  As  a  reisult,  the  Ceiast  Cuarel  eliel 
ne)t  have  sid'fienent  time;  to  publish  a 
NPRM  anel  to  re;e:e;ive  puhlie:  comments 
prior  to  the;  operatieins.  Any  elelay  in  the 
e;ffe;e:tive  elate;  of  this  rule;  weiulel  he; 
exintrary  te;  the;  puhlie:  inte;re;st  he;e;ause; 
this  rule  is  ni;eeleel  to  proviele;  feir  the; 
siifetv  e)f  life  ein  a  navigable;  wate;rwav  e)f 
the  Unite;ei  Stali;s. 

For  the;  same;  re;a.se)n  elise;us.se;el  ahewe, 
uneler  5  U.S.ti.  553(ei)(3)  the;  Cieiast 
(iiiarel  finels  thiit  geieiel  e;ause;  e;xist.s  for 
making  this  rule  e;ffe;e;tive;  le;s.s  than  30 
elays  after  pul)lie:atie)n  in  the;  Federal 
Re;gister. 

B.  Basis  and  Purpo.se 

'I’he;  le;gal  basis  feir  the;  rule;  is  the; 

Ceia.st  Cuarel’s  autheiritv  to  e;stahli.sh 
re;gulateel  navigation  are;a.s  anel  either 
limiteel  ace:(;.s.s  areas:  33  II.S.C.  1231;  40 
II.S.C.  Chapte;r  701, 3300,  3703;  50 
II.S.C.  191,  195;  33  CFR  1. 0.5-1, 0.04-1. 
0.04-0,  100.5;  Pulilic  Law  107-295,  110 
Stat.  2004;  Dejiartment  of  He)me;land 
St;e;urity  De;li;gation  No.  0170.1. 

The  jnirjiei.se  of  the  ride  is  to  proviele 
for  the  .safety  e)f  life  anel  ves.sels  em  a 
narrow  wate;rway  eluring  hrielge; 
e:on.strue:tion. 

C.  Discussion  of  Rule 

From  Fe;hruary  11, 2013  through 
Mare:h  11,  2013,  e;on.strue:tion  will  he; 
e:e)nelue:te;el  em  the  Indian  Stre;e;t  Hrielge 
in  Palm  City,  Floriela.  'fhe  e:e)n.strne:tie)n 
will  impe;ele;  the  .safe;  navigatiem  of  ve;.sse;l 
traffie;  ein  a  mirreiw  waterway. 

3’he;  tempeirary  safety  zeme; 
e;ne:e)mpa.s.se;s  all  wate;rs  eif  the;  St.  Lue;ie; 
Canal  in  the;  vie;inity  of  the;  Inelian  Stre;e;t 
Hrielge,  Palm  City,  Floriela.  This  safely 
zone  will  he;  enfe)re;e;el  elaily  freim  10  a.m. 
te)  4  p.m.  eluring  this  i)e;rie)el  eif  hrielge 
e;e)n,strue;tion. 

Persons  anel  vessels  are  prohibiteel 
from  e;nti;ring,  transiting  threnigh, 
ane:he)ring  in,  eir  re;maining  within  the 


.safety  zone;  unless  authe)rize;el  by  the; 
Cajitain  of  the;  Peirt  Miami  or  a 
elesignateel  re;])rese;ntative;. 

Persons  anel  ve;.s.se;l.s  elesiring  tei  enter, 
transit  through,  ane:he)r  in,  or  re;main 
within  the;  .safe;ty  zone;  may  e;e)ntae:t  the; 
Ciiptain  of  the;  Port  Miami  by  te;le;j)hone; 
at  30.5-535-4472,  eir  a  ele;.signateel 
rejireseaitative  via  VHF  raelio  em  e:hannel 
10.  te)  re;eiue;st  autheirizatiem.  If 
autheirization  to  e;nter,  transit  through, 
ancheir  in,  eir  remain  within  the;  .safe;ty 
ze)ne;  is  granted  by  the  Captain  e)f  the 
Port  Miami  or  a  elesignate;el 
re;j)re;.se;ntative;,  all  persons  anel  vessels 
re;e:eiving  sue:h  autheirization  must 
e:omply  with  the  instrue;tions  of  the; 
Captain  e)f  the;  Port  Miami  or  a 
elesignateel  repre.sentative.  The;  Coast 
Cuarel  will  preiviele  notie;e  of  the  safety 
zone;  by  Loe:al  Ne)tie;e  to  Mariners, 
Hroaele;ast  Neitice;  to  Mariners,  anel  on- 
se:ene  elesignateel  rejjresentatives. 

D.  Regulatory  Analyses 

We;  ele;\'e;le)peel  this  rule  after 
e:e)n.sielering  nume;re)u.s  .statute;s  anel 
e;xe;e;ntive;  e)rele;rs  relateel  te)  rulemaking. 
Below  we;  summarize  emr  analyse;.s 
haseel  on  thi;.se;  statutes  anel  e;xe;e:utive; 
eirelers. 

1.  Hogulutory  Plonning  and  Raviejw 
This  rule  is  neit  a  .signifie:ant 

re;gulate)rv  ae;lie)n  uneler  .se;e;tie)n  3(f)  eif 
Exe;e:utive  Oreler  12800,  Re;gulate)rv 
Planning  anel  Re;vie;w,  as  sujiplementeel 
by  Exe;e;utive  (Ireler  13503,  hnpreiving 
Re;gidatie)n  anel  Regulateiry  Review,  anel 
eleies  not  re;e|uire;  an  assessment  of 
peitential  e:o.st.s  anel  benefits  uneler 
se;e;tie)n  0(a)(3)  e)f  Executive;  ()rele;r  12800 
eir  unele;r  se;e:tie)n  1  of  Exee;utive  Oreler 
13503.  The  Office;  of  Management  anel 
Buelget  has  not  revieweel  it  uneler  those 
Orelers.  The  e;e:e)ne)mic  impae:t  of  this 
rule  is  neit  .signifie:ant  for  the  following 
reasons:  (1)  The  safety  zone  will  he 
enfe)re:eel  for  a  maximum  of  0  hours 
elaily;  (2)  jier.sons  anel  ves.sels  may  enter, 
transit  through,  ancheir  in,  or  reanain 
within  the  safe;ty  zone  if  authorized  by 
the;  Cajitain  of  the;  Port  Miami  or  a 
elesignateel  re;pre;.se;ntative;  (3)  pe;rse)ns 
anel  ve;.sse;ls  not  authe)rize;el  hv  the; 

Captain  of  the;  Port  Miami  eir  elesignateel 
re;pre;se;ntative;  te)  enter,  transit  through. 
ane;he)r  in.  eir  remain  within  the;  .safetv 
zone  may  eiperate;  in  the;  surrenmeling 
are;a  eluring  the;  e;nfe)re:e;ment  pe;rie)el;  anel 
(4)  the;  Ceia.st  Cuarel  will  proviele 
aelvane:e;  ne)tifie:atie)n  of  the  safety  zeme; 
to  the;  loe:al  maritime;  e;ommunity  by 
Loe:al  Ne)tie;e  to  Mariners  anel  Breiaelcast 
Ne)tie;e;  te)  Mariners. 

2.  Impact  on  Small  Entities 

The;  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  II.S.C.  001-()12.  as  ameneleel. 
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r(*quires  f(!(leral  agencies  to  consider  the 
potential  impact  ol  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  compri.ses  small 
hnsinesses,  not-for-profit  organizations 
that  are  in(ie|)(!ndently  owned  and 
op(!rated  and  are  not  dominant  in  their 
fields  and  governmental  jurisdictions 
with  populations  of  less  than  .'iO.OOO. 

The  (k)ast  (iiiard  certifies  under  5  II.S.C',. 
()().')(!))  that  this  rule  will  not  have  a 
significant  economic  imj)act  on  a 
substantial  number  of  small  entities. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  enter,  transit 
through,  anchor  in.  or  remain  within  the 
.safety  zone  established  by  this 
riigulation  during  the  respective 
enforcement  j)eriod. 

For  the  reasons  di.scussed  in  the 
Regidatorv  Planning  and  Review  section 
above,  this  rule  will  not  have  a 
significant  economic  imj)act  on  a 
substantial  number  of  small  entities. 

3.  Assistance  for  Small  IUntilies 

Under  .sijction  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  lUtKi  (Put).  L.  104-121). 
we  want  to  a.ssist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  husiness. 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  |)er.son 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  busine.sses  may  send  comments 
on  the  actions  of  FcKleral  em})loyees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agencv’s 
responsivene.ss  to  .small  business.  If  you 
wish  to  comment  on  actions  by 
emplovees  of  the  (ioast  Guard,  call  1- 
»««-R'E(;-FAIR  (1-888-734-3247).  The 
(ioast  Guard  will  not  retaliate  against 
small  entities  that  (juestion  or  comj)lain 
about  this  rule  or  any  j)olicy  or  action 
of  the  Goast  Guard. 

4.  (Collection  of  Information 

This  ride  will  not  call  for  a  new 

collection  of  information  under  the 
Paperwork  Reduction  Act  of  199.'i  (44 
D.S.G.  3.101-3.520). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 


effect  on  the  Stales,  on  the  relationship 
hetween  the  national  government  and 
the  States,  or  on  the  di.strihution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

a.  Protest  Activities 

The  Goast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  jirotest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
j)eople,  places  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  199.1  (2  U.S.G.  1.131—1.138)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
])articular,  the  Act  addresses  actions 
that  may  result  in  the  exjienditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  hy  the  jirivate  sector  of 
Si ()().()()(),()()()  (adjusliHl  for  inflation)  or 
more  in  anv  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamhle. 

fi.  Taking  of  ITivate  Propertv 

This  rule  will  not  cau.se  a  taking  of 
jirivate  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12830.  (iovernmenlal  Actions  and 
Interference  with  Gonstitutionally 
Protected  Properly  Rights. 

9.  Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  .sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Givil  justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  riKluce  burden. 

U).  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  1304.1,  Protection  of 
Ghildren  from  Environmental  Health 
Risks  and  Safety  Ri.sks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  .safety  that  may 
disj)roj)ortionately  affect  children. 

1 1.  Indian  Trilnd  Covernments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
1317.1,  (kmsultalion  and  Goordination 
with  Indian  Tribal  (Governments, 
because  it  does  not  have  a  sub.slantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationshij)  hetween  the 
Federal  (jovernment  and  Indian  tribes. 


or  on  the  di.strihution  of  power  and 
responsibilities  between  the  Federal 
(Government  and  Indian  tribes. 

12.  Fnergy  Effects 

This  action  is  not  a  "significant 
energy  action”  under  Executive  Order 
13211,  Actions  (Goncerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Di.strihution,  or  Use. 

13.  Technical  Standards 

This  rule  does  not  use  technical 
.standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  con.sensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
De])artment  of  Homeland  Security 
Management  Directive  023-01  and 
Gommandant  Instruction  M1047.1.1D. 
which  guide  the  Goast  (Guard  in 
complying  with  the  National 
Environmental  Policv  Act  of  19()9 
(NEPA)  (42  U.S.G.  4321-4370f).  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  the 
estahlishment  of  a  lem])orarv  safety 
zone  to  provide  for  the  safety  of  life. 

'I'his  rule  is  categorically  exc:luded, 
under  figure  2-1,  paragraj)!)  (34)(g),  of 
the  Instruction.  An  environmental 
analysis  checklist  supporting  this 
determination  and  a  (Gategorical 
Exclusion  Determination  is  available  in 
the  docket  where  indicated  under 
ADDRESSES.  We  seek  anv  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  rule. 

List  of  Subjects  in  33  (GFR  Part  KiS 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
reipiirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Goast  (Guard  amends  33 
(GFR  ])art  181  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  ior])arl  18.1 
continues  to  read  as  follows: 

Authority:  33  l)..S.(G.  1231;  4(i  II.S.C. 
Cliaplor  701 , 3300.  3703;  .10  II.S.C.  101, 101; 
33  (GI  K  1. 0.1-1, 0.04-1.  0.04-0.  100.3;  Pill).  I,. 
107-201.  no  Slat.  2004;  I)(!i)arlnienl  of 
Homolaiui  .Security  Delegation  No.  0170.1. 

■  2.  Add  a  temporary  ??  18.1.T()7-()828  to 
read  as  follows: 
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§165.107-0828  Safety  Zone;  Indian  Street 
Bridge  Construction,  St.  Lucie  Canal,  Palm 
City,  FL. 

(a)  /{egu/u/ef/  Aran.  The  following 
regulated  area  is  a  safety  zone.  All 
waters  of  the  St.  Lucie  Canal.  Palm  (iity, 
l-’L  surrouiuling  the  Indian  Street  Bridge 
hounded  hy  the  following  ])ositions: 
starting  at  point  1  in  position  27°0t)'3(i" 
N,  8()°lii'()n"  VV;  thence  southea.st  across 
the  canal  to  i)osition  2  in  ])osition 
27°()U'35"  N,  8()°15'{)4"  W;  thence 
southwest  along  the  shoreline  to 
position  3  in  position  27°()9'2n"  N, 
8()°15'()7"  VV;  thence  northwest  acro.ss 
the  canal  to  position  4  in  j)osition 
27°()9'3()"  N,  8()°15'09"  VV:  them 
northeast  along  the  .shoreline  hack  to 
point  of  origin. 

(h)  Df^finition.  The  term  “designated 
representative”  means  Coast  Guard 
Patrol  Commanders,  including  Coast 
Guard  c:oxswains,  petty  officers,  and 
other  officers  oj)erating  Coast  Guard 
ves.sels,  and  Federal,  .state,  and  local 
officers  designated  hy  or  assisting  the 
CajJtain  of  the  Port  Miami  in  the 
enforcement  of  the  regulated  area. 

(c)  Ihigiildtions.  (1)  All  persons  and 
ves.sels  are  ])rohihiled  from  enttn  ing, 
transiting  through,  anchoring  in.  or 
remaining  within  the  regulated  area 
nnhi.ss  authorized  hy  the  Captain  of  the 
Port  Miami  or  a  designated 
r(;])re.s(!ntative. 

(2)  Persons  and  vessels  desiring  to 
enter,  transit  through,  anchor  in.  or 
remain  within  the  regidated  area  may 
contact  the  Captain  of  the  Port  Miami  by 
telephone  at  3().'5-.'i3!i-4472,  or  a 
designated  repre.sentative  via  VHF  radio 
on  channel  l(i,  to  request  authorization. 
If  authorization  to  enter,  transit  through, 
anchor  in,  or  remain  within  the 
regidated  area  is  granted  by  the  Cajitain 
of  the  Port  Miami  or  a  designated 
rejiresentative.  all  persons  and  vessels 
receiving  such  authorization  must 
comjily  with  the  instructions  of  the 
Captain  of  the  Port  Miami  or  a 
designated  representat  i\'e. 

(3)  The  Coast  Guard  will  provide 
notice  of  the  regulated  area  by  Local 
Notice  to  Mariners,  Broadcast  Notice  to 
Mariners,  and  on-scene  designated 
rejuesentatives. 

(d)  Effactivd  Date.  'Phis  rule  is 
effective  from  10  a.m.  Fehrnary  11,  2013 
through  4  p.m.  March  11, 2013. 

Dated:  Januarv  1.5,  2013. 

J.H.  Fi  uell, 

Caplain,  V.S.  (ahisI  (hiard.  A(:lin<i  (Inplmn 
oflhti  Pori  Miami. 

IFR  Hoc.  2()l.l-()2.'«m  Kiliul  2-l-i:t:  K:4.'>  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EP A-R06-OAR-201 2-0435;  FRL-9775-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas; 
Beaumont/Port  Arthur  Ozone 
Maintenance  Plan  Revision  to 
Approved  Motor  Vehicle  Emissions 
Budgets 

AGENCY;  Environmental  Protection 
Agency  (EPA). 
action;  Final  rule. 

SUMMARY;  EPA  is  approving  a  revision  to 
the  Beanmont/Port  Arthur  (BPA)  1997 
8-hour  ozone  maintenance  air  ijuality 
State  hujdementation  Plan  (SIP)  which 
replaces  the  jireviously  approved  motor 
vehicle  emissions  budgets  (budgets) 
with  budgets  developed  using  EPA's 
Motor  Vehicle  fimissions  Simulator 
(MOVES)  201  Oa  emi.ssions  model.  The 
BPA  1997  8-hour  ozone  maintenance 
area  consi.sts  of  Hardin,  jefferson,  and 
Orange  Counties  in  Texas. 

DATES;  'Phis  final  rule  is  effective  on 
March  0,  2013. 

ADDRESSES;  El^A  has  established  a 
docket  for  this  action  under  Docket 
Identification  No.  EPA-ROO-OAR- 
2012-043.5.  All  documents  in  the  docket 
are  listed  at  www.ivoiildtions.gov. 
Although  li.sted  in  tlie  index,  some 
information  is  not  publicly  available, 
e.g.,  (ionfidential  Business  Information 
or  other  information  whose  disclosure  is 
restricted  hy  .statute.  Certain  other 
material,  such  as  cojiyrighted  material, 
is  not  jilaced  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copv 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  through 
WWW’. ivouldt ions. iiov  or  in  hard  cojiv  at 
the  Air  Planning  Section  (OPD-L), 
Environmental  Protection  Agency,  144.5 
Ross  Avenue,  .Suite  700,  Dallas.  Texas 
75202-2733.  The  file  w'ill  he  made 
available  by  apjiointment  for  public 
inspection  in  the  Region  0  Freedom  of 
Information  Act  (FOIA)  Review  Room 
between  the  hours  of  8:30  a.m.  and  4:30 
p.m.  weekdays  excejit  for  legal  holidays. 
Contact  the  person  li.sted  in  the  FOR 
FURTHER  INFORMATION  CONTACT 
])aragrai)h  below  or  Mr.  Bill  Dee.se  at 
214-00.5—7253  to  make  an  ajipointment. 
If  jiossihle,  please  make  the 
apiiointment  at  least  two  working  days 
in  advance  of  your  visit.  There  will  he 
a  15  cent  |)er  page  fee  for  making 
])hotoco))ies  of  documents.  On  the  day 
of  the  visit,  jilea.se  check  in  at  the  EPA 
Region  0  recejition  area  at  1445  Ross 
Avenue,  .Suite  700,  Dallas,  Texas. 


The  .State  submittal  is  also  available 
for  public  inspection  during  official 
business  hours,  hy  appointment,  at  the 
Texas  Commission  on  Environmental 
Quality.  Office  of  Air  Quality.  12124 
Park  35  ('.ircle,  Austin,  Texas  78753. 

FOR  FURTHER  INFORMATION  CONTACT;  Mr. 
Jeffrey  Riley,  Air  Planning  Section 
(OPD-L),  Environmental  Protection 
Agencv.  Region  0,  1445  Ross  Avenue, 
Suite  700,  Dallas,  Texas  75202-2733, 
telephone  214-00.5-8542;  fax  number 
214-00.5-0702;  email  address 
riIdv.jdffrd\'@epd.gov. 

SUPPLEMENTARY  INFORMATION; 

Throughout  this  document,  “we,"  “us,” 
and  “our"  means  EPA. 

Table  of  Contents 

I.  What  is  the  liackgreiiiul  for  this  action? 

II.  Wliat  jnihlii:  i:omineiits  were  r(H;eive(l? 

III.  What  action  is  EPA  taking? 

IV.  Statutory  and  Executive  Order  Rindews 

I.  What  is  the  background  for  this 
action? 

'fhe  background  for  today’s  action  is 
discussed  in  detail  in  our  .September  19, 
2012  iM’opo.sal  (77  FR  580.58).  In  that 
notice,  we  jiropo.sed  to  ajiprove  a 
revision  to  the  BPA  1997  8-hour  ozone 
maintenance  air  ijuality  .SIP  by  rejilaciiig 
the  jneviously  iijijiroved  motor  vehicle 
emissions  budgets,  develojied  with 
EPA's  MOBILE  0.2  model,  with  budgets 
develojied  using  EPA’s  more  current 
Motor  Vehicle  Emissions  .Simulator 
(MOVE.S)  2010a  emissions  model.  At 
the  time  of  our  projio.sal,  Texas  had 
jirovided  for  jniblic  review  and 
comment  of  the  .SIP  revision  at  the  state 
level.  Subsequently,  the  .State  adojited 
the  revision  and  .submitted  it  to  us  on 
December  10,  2012. 

An  air  ijuality  maintenance  jjlan  is 
required  to  show  that  an  area  will 
continue  to  maintain  attainment  of  the 
ajijilicable  standard  taking  into  account 
jjrojec.tions  of  future  emissions.  Our 
ajjjiroval  means  that  EPA  is  finding  that 
Beaumont’s  ozone  air  qualitv 
maintenance  jilan  still  demonstrates 
that  the  area  will  maintain  attainment  of 
the  1997  ozone  national  ambient  air 
quality  standaril  through  the  year  2021 
while  taking  into  account  the  revised 
emis.sions  from  the  MOVE.S  model.  The 
motor  vehicle  emi.ssions  budgets  are  the 
amount  of  emissions  from  on-road 
motor  vehicles  that  are  consistent  with 
the  maintenance  jilan.  Once  EPA 
ajijiroves  the  suhmitted  budgets,  they 
mu.st  he  used  hy  local,  state  and  Federal 
agencies  in  determining  whether 
transjjortation  activities  conform  to  the 
SIP  as  required  hv  section  17(i(c)  of  the 
Clean  Air  Act  (CAa)  and  40  CFR  93.102. 
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II.  What  public  cnmments  were 
n;c:eived? 

The  State  public  coinnient  period  for 
this  .SIP  revision  was  from  |une  29. 

2012.  until  Augu.st  3.  2012.  A  public 
hearing  was  offered  hut  was  not 
recpiested.  No  public  comments  wen; 
receiv(!d  by  Texas  during  the  comment 
piM'iod. 

The  Federal  Register  jjroposing 
ap|)roval  of  this  .SIP  nn  ision  was 
published  on  .Sei)temher  10.  2012.  and 
the  public  comment  ])eriod  closed  on 
October  19.  2012.  EPA  received  three 
comment  letters.  Howex'er.  one 
comment  letter  is  not  related  to  EPA’s 
proj)o.sal  and  is  outside  the  scoj)e  of  this 
action.  Therefore.  EPA  is  responding 
only  to  the  two  comments  that  are 
relevant  to  this  action.  3’hose  comments 
exj)res.sed  .suj)port  of  EPA’s  aj)proval  of 
tins  .SIP  revision  and  were  submitted  by 
the  Texas  Commission  on 
Environmental  Quality,  Austin; 
Ex(!cntive  Director,  and  the  8-Hour 
Ozone  SIP  Coalition,  Austin;  Project 
(Coordinator.  EPA  appreciates  the 
sujjport  for  this  action.  'I’he  comment 
letters  are  available  for  revicnv  in  the 
df)cket  for  this  rulemaking. 

III.  What  action  is  EPA  taking? 

EPA  is  approving  as  a  .SIP  revision 
new  MOVE,S2()l()a-hased  budgets  for  the 
13eaumont/Port  Arthur  1997  ozone 
maintenance  area  because  the  submitted 
budgets  will  continue  to  keej)  emissions 
Ixdow  the  attainment  level  and  maintain 
air  (juality.  On  the  effective  date  of  this 
rulemaking,  the  sehmittcul 
MOVE.S2()10a  budgets  will  rejilace  the 
existing.  MOI31EE(j.2-t)ased  budgets  in 
the  state's  1997  8-hour  ozone 
maintenance  plan  and  will  he  used  in 
future  transportation  conformity 
analyses  for  the  area.  The  previously 
approved  MOI3ILE(i.2  budgets  will  no 
longer  he  a])])licahle  for  transportation 
conformity  ])urpose.s. 


Beamont/Port  Arthur 
MOVES2010a-BASED  8-Hr  Ozone 
MVEBs  (TPD) 


Budget  year 

NOx 

MVEB 

VOC 

MVEB 

2021  . 

9.7 

3.9 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  the  (CAA.  the  Administrator  is 
Kujnired  to  a])prove  a  .SIP  snhmi.ssion 
that  com])lies  with  the  provisions  of  the 
Act  and  apj)licahle  Federal  regulations. 
42  U.S.C.  741 0(k);  40  CFR  .52.02(a). 
Thus,  in  reviewing  SIP  submissions. 


EPA’s  role  is  to  approve  state  choic:(!s. 
provided  that  they  meet  the  criteria  of 
the  CAA.  Accordingly,  this  action 
merely  ajjproves  state  law  as  meeting 
Federal  requirements  and  does  not 
im])ose  additional  reciuirements  hiivond 
those  imposed  by  state  law.  For  that 
reason,  this  action; 

•  Is  not  a  “significant  regnlatory 
action’’  snhject  to  review  hv  the  ()ffic:e 
of  Management  and  Budget  under 
Executive  Order  12800  (58  l^’R  51735. 
October  4,  1993); 

•  Does  not  imjjose  an  information 
collection  burden  under  the  jirovisions 
of  the  Pajjerwork  Reduction  Act  (44 
U.S.C.  3501  e/  s(;(j.)\ 

•  Is  certified  as  not  having  a 
signific:ant  economic  impact  on  a 
snhstantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
l]..S.(k  001  et  saq.y, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniciuely 
affect  small  governments,  as  de.scrihed 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pnh.  L.  104-4); 

•  Does  not  have  Fedcaalism 
implications  as  s])ecifi(;d  in  Executive 
Order  13132  (04  FR  43255.  August  10, 
1999); 

•  Is  not  an  economically  significant 
r(!gulatorv  action  based  on  health  or 
safety  risks  suhjeO  to  Executiv(!  Order 
13045  (02  1-R  19885.  Ajjril  23,  1997); 

•  Is  not  a  .signifii:ant  regulatory  action 
snhject  to  l']xecutive  Order  13211  (00  FR 
28355,  May  22,  2001); 

•  Is  not  sul)jec:t  to  nKjuirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.(k  272  note)  hecau.se 
a])])lication  of  those  requirements  would 
he  inconsistent  with  the  CAA;  and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
approjjriate,  disprojiortionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  ]jermis.sible 
methods,  under  Executive  Order  12898 
(59  FR  7029,  February  10,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  speciiujd  hv 
Executive  Order  13175  (05  FR  07249, 
November  9,  2()()()).  because  the  SIP  is 
not  a])proved  to  apj)ly  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impo.se  substantial  direct 
co.sts  on  tribal  governments  or  ])r(!empt 
tribal  law. 

The  ('ongressional  Review  Act.  5 
U.S.C.  891  at  saq.,  as  added  by  the  Small 
Busine.ss  Regulatory  Enforcement 
Fairness  Act  of  1990,  generally  provides 
that  before  a  rule  may  take  eff(K:t,  the 
agency  ])romulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 


copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  (a)mptroll(!r  (General 
of  the  United  .States.  EPA  will  submit  a 
re])ort  containing  this  action  and  other 
retjiiired  iidbrmation  to  the  U..S.  .Senate, 
the  U..S.  House  of  Rej)re.seutative.s,  and 
the  Comi)troller  Ceneral  of  the  United 
.States  ])rior  to  ])nt)lication  of  the  ruh;  in 
the  PTuleral  Register.  A  major  nde 
cannot  take  effect  until  00  days  after  it 
is  |)ul)li.shed  in  the  Federal  Register. 

This  action  is  not  a  “major  rule”  as 
defined  hv  5  U..S.C,.  804(2). 

Under  .section  307(b)(1)  of  the  CAA. 
])etitions  for  judicial  review  of  this 
action  must  he  filed  in  the  United  .States 
Court  of  Ap])(;al.s  for  the  ap])ropriate 
circiut  by  Augu.st  20.  2012.  Filing  a 
petition  for  reconsideration  by  the 
Admini.strator  of  this  final  ride  does  not 
affect  the  finality  of  this  action  for  the 
])ur]Jose.s  of  judicial  review  nor  does  it 
extimd  the  time  within  which  a  jietition 
for  judicial  review  mav  he  filed,  and 
shall  not  po.st])one  the  effectiveness  of 
such  rule  or  action.  This  ac:tion  may  not 
he  challenged  later  in  proceedings  to 
enforce  its  reiiuirements.  (.See  .section 
307(h)(2).) 

List  of  Subjects  in  40  (3‘"R  Part  52 

Environmental  jirotection.  Air 
])ollution  control,  Incoiqioration  by 
reference.  Intergovernmental  relations. 
Nitrogen  oxides.  Ozone,  Volatile  organic 
compounds. 

tinted:  |iiinuirv  Ifi.  2013. 

Ron  (airrv, 

Itcj’iondl  Administrator.  Rodion  (i. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  l)..S.C.  7401  at  stHj. 

Subpart  SS — Texas 

■  2.  .Section  52.2270(e)  is  amended  by 
adding  an  entry  for  On-Road  K4ohila 
Soiirca  Emissions  Invontorv  and  Motor 
Vahicle  Emissions  Bndgat  lJ})data  at  the 
end  of  the  second  table  titled  “EPA 
Ajjproved  Nonregulatory  Provisions  and 
Quasi-Regulatorv  Measures  in  the  Texas 
SIP"  as  follows:' 

§52.2270  Identification  of  plan. 

***** 

(e)  *  *  * 
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ERA  Approved  Nonregulatory  Provisions  and  Quasi-Regulatory  Measures  in  the  Texas  SIP 

Name  of  SIP  provision 

Applicable  geographic  or  non- 
attainment  area 

State 

submittal/ 

effective 

date 

EPA  approval  date 

Comments 

. 

On-Road  Mobile  Source  Emis¬ 
sions  Inventory  and  Motor 
Vehicle  Emissions  Budget 
Update. 

Beaumont/Port  Arthur,  TX  . 

12/10/2012 

2/4/2013  [Insert  citation  of 
publication  in  Federal  Reg¬ 
ister). 

MOVES  update  to  motor  ve¬ 
hicle  emissions  budgets. 

|i‘R  Ooc.  2()i;j-()22:}7  FilocI  2-1-I3;  8:45  anil 
BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

[Docket  No.  CDC-201 1-0007] 

42  CFR  Part  71 

RIN  0920-AA37 

Foreign  Quarantine;  Import 
Regulations  for  Infectious  Biological 
Agents,  Infectious  Substances,  and 
Vectors 

AGENCY:  Centers  for  Di.sease  Control  and 
I’revention  (CDC).  Department  of  Health 
and  Human  Services  (HflS). 
action:  Final  rule. 


SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (C.D(h  within 
the  Deiiartment  of  Health  and  Human 
Services  (HflS)  is  issuing  this  final  riih; 
amending  the  regulations  regarding  the 
importation  of  infectious  biological 
agents,  infectious  substances,  and 
vectors.  The  amendments  improve 
HHS/CDC’s  ability  to  prevent  the 
introduction,  tran.smission.  or  spread  of 
fxmnnunicahle  diseases  into  the  United 
States. 

DATES:  The  final  rule  is  effective  April 
201 3. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rohhin  VVeyant.  Ph.D..  Director. 
Division  of  Select  Agents  and  Toxins. 
Centers  for  Disease  Control  and 
Pr(!vention.  1000  Clifton  Road  NE..  MS 
A-40.  Atlanta.  CA  30333.  Telei)hone: 
404-718-2000. 

SUPPLEMENTARY  INFORMATION:  The 
preamhle  is  organized  as  follows: 

I.  Hac;kgr()UiKl 

II.  .Staliilory  Aiitluirilv 

III.  Rosjionsos  to  Pul)li(:  Coniinents 
A.  Dfh'initions 

8.  Inl(;t:ti()us  liiological  Agent 

C.  Oiosalety 

D.  Permit  Exem])li()ns 

E.  Transi)()rtati()n 

F.  .Snl)s(!quent  Transfer 
C.  Mis(:(!llaneous 


IV.  R(!(|nir(!(l  Regnlalory  Analyses  Dmicir 

Exeentivi!  Orders  13.503  and  12800  and 
Regulatory  Flexibility  Act 

V.  Other  Administrative  R(;(|inr(;ments 

A.  Paperwork  Reduction  Act  of  1!)‘).5 

B.  Executive  Order  12088.  Civil  )uslice 
Rtdbrm  and  Executive  Order  13132. 
Federalism 

C.  Plain  Language!  in  Coveirnment  Writing 

I.  Background 

On  Ocloher  14.  2011.  we  jnihlished  a 
pro])osed  rule  in  the  Federal  Register 
(70  FR  03891)  to  clarify  regulatory 
definitions,  ensure  aderjuate  hiosafetv 
miiasures.  increase  oversight  through 
inspections,  to  address  permit 
exemptions  and  transportation 
re(|uirements.  <md  to  de.scribe  tm  apptxtl 
process.  I’he  ])ropos(!d  rule  provieled  a 
00-day  public  comment  ])eriod  that 
endeei  on  Decemher  13.  2011. 

This  fimil  rule  contains  jirovisions 
that  apply  to  a  variety  of  entities 
including  academic  institutions  and 
l)iomedic:al  centers,  commercial 
manufacturing  facilities.  Fechiral.  State, 
and  local  laboratories,  including  clinical 
and  diagnostic  laboratories,  research 
facilities,  exhibition  facilities,  and 
educational  facilities. 

II.  Statutory  Authority 

This  final  rule  is  issued  under  the 
authority  of  Sec.tion  301  of  the  Public 
Health  Service  Act  (PHS  Act)  (42  IJ.S.C. 
204).  This  ])rovision  authorizes  the 
Health  and  Human  Services  (HHS) 
Secretary  to  make  and  enforce  such 
regulations  as  in  her  judgment  are 
necessary  to  prevent  the  introduction, 
transmission,  or  spread  of 
communicable  di.seases  from  foreign 
countries  into  the  States  or  po.ssessions 
of  the  United  States  and  from  one  State 
or  ])osse.ssion  into  any  other  State  or 
po.sse.ssion.  For  i)urposes  of  carrying  out 
and  (inforcing  such  regulations,  the  HHS 
.Secretary  may  authorize  a  variety  of 
public  h(!alth  iiKiasnuis.  including 
insjxiction.  fumigation,  disinfection, 
sanitation,  ptxst  extermination, 
de.struction  of  animals  or  artickxs  found 
to  he  sonrc(!s  of  dangerous  inf(!ction  to 
human  beings,  and  other  measures. 


I’he  Foreign  Quarantine  riigulations 
(42  CFR  part  71)  .set  forth  ])rovisions  to 
prevent  the  introduction,  transmission, 
and  spread  of  communicahle  disease 
from  foreign  countries  into  the  United 
.States.  Part  71.  Suhpart  F  (Importations) 
contains  provisions  for  importation  of 
etiological  agents,  ho.sts.  and  v(!ctors  (42 
CFR  71. .'54).  re(|iuring  persons  to  obtain 
a  permit  i.ssned  by  the  CDC  before 
imjjorting.  or  distributing  aft(!r  import, 
any  of  these  materials. 

111.  Responses  to  Public  Comment 

We  r(!C(!ived  nim;  comments  from 
acackiinic,  private  and  government 
facilities.  The  comments  are  di.scussiHl 
below. 

A.  Df^finHions 

Comnu!nt(!rs  recpKLsted  clarification 
about  whether  the  definition  of‘‘v(!ctor" 
should  (1)  include  an  ex(!mi)tion  for 
animals  meant  for  a  zoo,  (2)  address 
pelts  or  other  objects  imnmt  for  museum 
use  or  (3)  limit  the  ckTinition  to  the 
imjjortation  of  live  animals.  Prior  to 
entry  into  the  United  .Stat(!S  and 
regardless  of  the  purpo.se  for  the 
imjiortation.  a  permit  will  continue  to 
he  recpiircxl  for  any  live  animal  or 
animal  product  (e.g.,  a  mount,  rug.  or 
other  display  item  comjjo.sed  of  tlie 
hide.  hair,  .skull,  teeth,  hones,  or  claws 
of  an  animal)  unUxss  (1)  the  animal  or 
animal  product  is  not  known  to  transfer 
or  to  he  capable  of  transkirring  an 
infcctious  biological  agent  to  a  human 
or  (2)  the  animal  j)rodnct  has  been 
rend(!red  noninfcctious.  The 
documentation  may  include  a  statement 
from  a  treating  vetcirinarian,  statement 
from  a  medical  facility,  nuulical 
certificate,  or  in  the  case  of  an  animal 
product,  documentary  evidence,  such  as 
a  vetiirinary  or  taxidermy  certificate, 
dcLscrihing  how  the  material  had  been 
trtxited  to  render  it  noninfections.  Any 
live  animal  or  animal  product  imported 
for  .scientific,  (ulncational  or  exhiliition 
])urpos(!.s  (e.g.,  hats  and  hat  ])roduct.s) 
will  akso  continue  to  nKpiire  a  permit, 
unless  accompanied  by  documentation 
indicating  that  the  animal  or  animal 
Ijroduct  is  not  known  to  transfer  or  to 
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Im!  capable  of  transferring  an  infectious 
biological  agent  to  a  buiiian  or  the 
j)ro(luct  has  IxHai  naidered 
noninfectious. 

The  terms  “educational  pur|)ose.” 
"exhibition  purpose”  and  “scientific 
purpose”  are  defined  in  42  {’.FR  71.1. 
“Scientific  j)urpose”  means  “use  for 
scientific  research  following  a  defined 
protocol  and  other  standards  for 
r(;s(;an:h  projects  as  normally  conducted 
at  the  university  level.  The  term  alst) 
includes  the  use  for  safety  testing, 
potency  testing,  and  other  activities 
related  to  the  production  of  medical 
products.”  “liducational  purpose” 
means  “use  in  the  teaching  of  a  defined 
(Hlucational  |)rogram  at  the  university 
level  or  eciuivalent.”  “Kxhihition 
purj)ose”  means  “u.se  as  a  part  of  a 
dis])lay  in  a  facility  comparable  to  a 
zoological  park  or  in  a  trained  animal 
act.  The  animal  display  mu.st  he  optm  to 
the  gemual  pnhlic  at  routinelv 
scheduled  hours  on  .'5  or  more  davs  of 
each  week.  The  trained  animal  act  must 
h(!  routinely  scheduled  for  multiple 
jMu  formances  each  week  and  o})(m  to 
the  general  public  except  for  rea.sonahle 
vacation  and  retraining  periods.” 

One  counnenter  urged  HllS/('.D(i  to 
modify  the  definition  section  to  include 
a  new  definition  for  the  term  “infectious 
substance.”  The  commenter  indicated 
that  defining  the  term  “infectious 
substance”  in  the  context  of  applicable 
transportation  standards  and 
nuiuirements  for  dangerous  goods  and 
hazardous  materials  would  clarifv  HHS/ 
(dlO’s  expectations  regarding  the 
packaging  and  shipping  of  these 
materials  and  help  ap])licants  to  better 
nnder.stand  and  address  the.se  issues. 

We  agreci  with  the  commenter  and  are 
replacing  the  definition  of  “infectious 
material”  with  an  “infectious 
substance”  definition,  which  states  “any 
material  that  is  known  or  reasonably 
exj)ected  to  contain  an  infectious 
biological  agent.”  This  definition  for 
“infectious  suh.stance”  is  consistent 
with  the  definitions  found  in  the 
De|)artinent  of  Transj)ortation  (D(3T) 
nigulations  set  forth  at  49  CFR  Fart  171- 
180  (“A  material  known  or  suspected  to 
contain  a  pathogen: — a  microorganism 
(including  bacteria,  viruses,  parasites, 
fungi)  or  other  agent,  that  can  can.se 
di.sease  in  humans  or  animals”)  and 
World  Health  Organization  (WHO) 
Transj)ort  of  Infectious  Suh.stances 
Standard  (“F’or  the  j)urpo.ses  of 
transport,  infectious  suh.stances  are 
defined  as  substances  which  are  known 
or  are  reasonably  exj)ected  to  contain 
j)athogens.  Pathogens  are  defined  as 
microorganisms  (including  bacteria, 
viruses,  rickettsiae.  parasites,  fungi)  and 


other  agmits  such  as  prions,  which  can 
cause  di.sea.se  in  humans  or  animals”). 

A  commenter  recommended  (hdining 
the  term  "biosafety  measures.”  which  is 
u.s(‘d  .sev(!ral  times  in  the  ])ropo.sed 
nigulatorv  language,  to  help  importers 
pre|)are  for  u.se  of  tluise  nKpiircmumts 
and  to  assist  in  agcaicy  rcwiew  of  such 
iiKiasures  hcdore  the  issuance  of  a 
permit.  The  commentcir  recommended 
that  “hiosatety  measures”  he;  defined  as 
“standard  microbiological  practices, 
spcicial  practices,  .safety  (K]ui])ment 
(primary  and  personal  protective 
e(]uipment)  and  laboratory  facilities 
(secondary  harriers)  as  noted  in  the 
current  edition  of  Bios(if(^lv  in 
MicrobioIo‘>ic(il  nnd  Bionwdicnl 
Lcihoratorios  (BMBL)  and  additional 
safeguards  as  jirovidcul  in  the  NIH 
(hudelines  for  recombinant  and 
synthetic  DNA  if  appropriate  for  the 
suh.stance  or  material  for  which  such 
measures  are  implemented.”  We  made 
no  changes  based  on  this  comment. 
While  the  commenter  provided 
excel hmt  refenmees,  we  believe  that 
citing  oidy  these  refenmees  is  limiting 
since  then;  an;  oth(;r  reierenc(;s  that 
j)rovide  useful  r(;connnendation.s  for 
.safely  working  with  a  variety  of  human 
pathogens  (i.e.,  Oc:cupational  Safety  and 
llealth  Administration  (OSH A) 
n;gulation.s.  World  Health  Organization 
guidance;,  etc.). 

B.  Infections  Biological  Agent 

One  commenter  not(;d  that  she  was 
not  aware  of  any  medically  im])ortant 
fungal  agents  that  are  communicahh; 
(transmi.ssihh;  from  ])erson  to  ])(;r.son), 
with  the  possible  exce])tion  of 
dermatojjhyte  agents  (Epidcnnophvton, 
Microsponnn,  and  Trichophvton).  The 
commenter  argued  that  the  hazardous 
characteri.stics  of  dermatophyte  ag(;nts 
are  not  sufficiently  .severe  to  merit 
regulation  of  the.se  agents  through  the 
imjjort  permit  mechanism.  The 
commenter  suggested  that  the  reguiatorv 
text  he  clarified  to  list  the  fungal  agents 
that  would  he  regulated.  The  commenter 
further  reasoned  that  Coccidioidcs 
.s}){;cie.s,  Histoplasina  capsnlatmn,  and 
Blastomvccs  derniatitidis  should  no 
long(;r  re(|uire  an  import  permit  since 
they  do  not  cause  communicahh; 
disea.se  and  are  not  tran.smissihle  from 
person  to  person.  We  made  no  changes 
based  on  this  comment.  Section  71.1 
(Scope  and  definitions)  of  Title  42.  (iode 
of  l'’(;deral  Regulations  defines 
“communicable  di.sea.se”  as  “an  illne.s.s 
due  to  a  specific  infectious  agent  or  its 
toxic  jjroducts  which  arises  through 
transmission  of  that  agent  or  its 
products  from  an  infected  jK;rson  or 
animal  or  a  reservoir  to  a  susceptible 
ho.st,  either  directly,  or  indirectly 


through  an  intermediate  animal  ho.st. 
vector,  or  the  inanimate  environment.” 
All  examples  cited  by  this  comment;;!’ 
m(;et  this  definition  of  the  term 
“infectious  biological  iigents”  hecaus(; 
(;ach  of  the  fungi  cit(;d  iin;  cap.ihh;  of 
causing  communicahh;  disea.se. 

C.  Biosedetv 

One  commenter  was  interested  in 
knowing  .s|H;cificiilly  how  HlhS/fiDO 
will  “work  with”  entities  to  address 
.safety  issues.  Tin;  commenter 
(luestioned  if  this  will  entail  providing 
additional  financing  to  bring  importers 
into  complitince,  or  is  this  “offer  to 
work  with”  the  importer  a  di.stinctive 
part  of  the  ])(;rmit  i.ssnance  ])rocess. 
llHS/ODCr.s  statement  in  the  ])reamhle 
to  the  proposed  rule  that  it  was  willing 
to  work  with  an  entity  whose  biosafety 
m(;a.sure.s  were  found  to  Im;  inad(;(juat(; 
was  neither  an  offer  to  provide  financial 
iissistance  nor  a  di.stinctive  part  of  tin; 
permit  issuance  jirocess.  It  was  simply 
a  .stat(;ment  that,  rather  than  simply 
d(;ny  a  permit,  HHS/CDC;  would  he 
willing  to  assi.st  an  ap])licant  to  achieve 
com])liance  with  the  im))ort  regulations. 
If  an  im|)ort(;r  is  unable  to  addn;,s.s  the 
inadecpiate  biosafety  measures 
identified,  the  importer  would  not 
receiv!;  a  permit  to  import  the  iidectious 
biological  agent,  infectious  suhstcince.  or 
vector  r(;(iue.sted. 

D.  Permit  Exemptions 
llicignostic  S])(;cim(;n.s 

One  comm(;nter  proposed  to  r(;])lace 
the  term  “diagnostic  sjjecimen”  with 
the  |)hra.se,  “(;xem])t  human  sp(;cimen  or 
ex(;mpt  animal  specimen”,  consi.stent 
with  DOT  Hazardous  Materials 
Regulations  and  the  International  Air 
Transport  A.ssociation  Dangerous  Goods 
Standards.  We  made  no  changes  ha.s(;d 
on  this  comment  since  the  projM).sed 
replacement  language  limits  the 
sjjecimens  to  human  and  animals  and 
does  not  include  environmental 
.samples. 

Another  comment(;r  stated  that  the 
pro])osed  rule  leaves  too  much 
.s])eculation  about  what  is  ])otentially 
infectious  material.  'Die  commenter 
suggested  that  a  standard  which  was 
more  closely  aligned  with  tin;  WHO 
standard  for  biological  materials  and 
infections  substances  would  ])rovide 
more  clarity.  We  agree  with  the 
commenter  :md  have  re])laced  the 
definition  for  “infecti!)u.s  material”  with 
an  “infectious  suh.stance”  definition 
that  closely  aligns  with  definitions 
found  in  the  DC)T  regulations  and  WHO 
standards. 

Even  though  we  did  not  receive  a 
comment  regarding  hats,  we  clarified 
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that  th(!.s(;  materials  should  not  he 
exempted  since  peo])le  hecome  infected 
with  germs  either  through  diixict  or 
closi!  contact  with  hats  or  their 
(lro])])ings.  Specifically,  hats  are  known 
carriers  of  germs  that  cause  disease  in 
humans,  including  internal  and  external 
parasites,  fungi,  hactcnia,  and  viruses. 
'File  most  significant  of  these  germs  are 
Nipah  virus  and  viruses  that  cause 
diseases  such  as  Rhola,  Marhurg 
Hemorrhagic  Fever.  Sudden  Acute 
Severe  Res])iratorv  SyndrouK!  (,SARS). 
and  rabies. 

(amomic  Mat(!rial 

One  commenter  retpiested  that  the 
im])ortation  and  .sid)sequent  transfer  of 
positive  stranded  viral  RNA  he 
considered  in  this  Part.  The  commenter 
rea.soned  that  if  this  material  could  he 
used  to  recover  an  infectious  agent,  its 
importation  and  .suhsetjuent  transfer 
wonld  he,  for  all  intents  and  purj)oses, 
identical  to  the  im])ortation  and 
sid)S(;(]uent  transfer  of  an  etiological 
agent.  Tim  commenter  also  reasoned 
that  if  the  intent  was  the  extraction  of 
the  genetic  information  only,  and  the 
recipient  had  no  intention  to  retrieve 
the  infectious  agent  from  the  nucleic 
acid  preparation,  then  the  need  for  the 
p(!rmit  would  seem  not  to  he  warranted. 
VVe  made  no  changes  based  on  this 
comment  since  positive  .stranded  viral 
I'RNA  genomic  material  wonld  meet  our 
])roj)osed  definition  as  a  ‘‘com])onent  of 
siicli  microorganism  or  |)rion  that  is 
capable  of  causing  communicahh! 
disease  in  a  human.”  It  should  he  noted 
that  onr  proposed  rule  already  contains 
an  exemption  for  genomic  materials 
certified  by  the  im])orter  to  he  incapable 
of  producing  infections  biological 
agents. 

Transportation 

One  commenter  argued  that  the 
regulations  shonld  j)lace  the 
responsibility  for  comjjliance  with  all 
aj)|)lical)le  laws  and  regulations 
concendng  the  j)ackaging  and  shi])ment 
of  infectious  suhstanc(!s  on  the  shipper 
since  the  only  thing  related  to  shipping 
that  conld  he  practically  mandated  for 
the  recipient  would  hi;  to  o|)en  the 
shipment  in  a  manner  consisttmt  with 
the  ex])(!cte(l  hazard  and  report  any 
sj)illage/leakage.  The  commenter  stated 
that  the  importer  could  he  recpdred  to 
obtain  some  type  of  affirmation  from  the 
shippiM'  to  the  effect  that  the  shipment 
is  done  in  compliance  with  a])plicahle 
regulations.  We  agree  with  the 
commenter  insofar  as  the  commenter 
suggests  that  the  shipper  comply  with 
all  a])])licahle  legal  requirements 
relating  to  the  packaging,  labeling,  and 
.shipment  of  infectious  .substances,  .such 


as  those  found  at  4t)  CT’R  part  173  and 
standards  i.ssued  by  the  International 
Civil  Aviation  Organization  (ICAO).  VVe 
disagree  with  the  commenter,  howev(!r. 
insofar  as  the  commenter  suggests  that 
the  importer  should  hear  no  legal 
responsibility  under  these  riigulations 
for  actions  taken  by  the  .shi])per  on  tlu; 
importer’s  behalf.  Accordinglv,  under 
these  regulations  the  im|)orler,  as  the 
initiator  of  the  Import  Permit  recpiest. 
must  implement  measures  to  ensure  that 
the  .ship])er  will  package,  label,  and  ship 
the  requested  infectious  substance, 
infectious  biological  agent,  or  vector  in 
a  manner  that  is  safe  and  in  compliance 
with  all  apj)licahle  legal  reciuirements. 

Another  commenter  suggested  that  we 
amend  the  statement  “The  importer  is 
in  comj)liance  with  all  applicable  laws 
concerning  the  packaging  and  shipment 
of  infectious  substance”  to  include  “and 
regulations”  in  the  .statement.  The 
commenter  also  recommended  that 
guidance  he  provided  on  the  HI  IS/CDC 
Wet)  site  to  clarify  HHS/CDC’s 
expectations  regarding  the  packaging 
and  ship])ing  of  infectious  substances. 
We  agreed  with  the  commenter  that  the 
statement  should  he  revi.sed  to  include 
all  laws  and  regulations.  Therefore,  we 
changed  the  language  to  read,  “The 
importer  takes  measures  to  help  ensure 
that  the  shipper  complies  with  all 
a|)plicahle  legal  retiuirements 
concendng  the  packaging,  labeling,  and 
shi|)ment  of  infectious  substances.”  To 
clarify  HHS/CDH’s  ex])ectations 
regarding  the  j)ackaging  and  shipping  of 
infectious  substances,  we  have  po.sted 
guidance  regarding  our  exjjectations  on 
the  HHS/(35c  imj)ort  permit  Web  site  at: 
http://\v\\’\\’.cdc.gov/od/aaipp/faq.httn. 

F.  Suhsacpiont  Transfer 

One  commenter  requested 
confirmation  that  an  importer  may  still 
seek  authorization  for  subsequent 
transfers  of  the  items  within  the  United 
States  through  the  initial  permit 
application.  We  confirm  that  an 
importer  may  still  seek  authorization  for 
suhsecpient  transfers  of  items  within  the 
United  States  in  the  initial  permit 
application. 

G.  Miscidlaneons 
Cost 

One  commenter  helievetl  that  there 
would  he  a  significant  co.st  to 
implement  the  HHS/CDO  inspection 
program.  The  commenter  stated  it 
should  he  an  institutional  responsibility 
to  ensure  that  an  appro])riate  hio.safety 
plan  is  in  place.  The  commenter 
believed  if  an  in.stitution  does  not  have 
a  biosafety  office  or  plan;  it  should  not 
have  the  permit  to  imjjort  items  that 


may  })ose  any  kind  of  risk.  We  agree  that 
an  entity  that  does  not  have  a  biosafety 
plan  should  not  have  a  permit  to  import 
items  that  have  the  potential  to  pose  a 
risk  to  ])ul)lic  health  and  safety. 

Since  2009,  we  have  refined  the  HHS/ 
(’.DC  import  permit  database  to  include 
better  descriptions  of  material  being 
imported,  the  hio.safety  level  of  the 
laboratory  where  the  work  will  he 
performed,  and  the  type  of  work  to  he 
conducted  (e.g.,  diagnostic,  research). 

To  estimate  the  number  of  facilities  that 
would  recjidre  a  hio.safety  in.spec:tion 
under  this  Part;  we  fir.st  identified  tho.se 
facilities  that  had  previously  a])plied  to 
imj)ort  agents  which  are  caj)al)le  of 
causing  serious  or  potentially  lethal 
disease  in  humans  via  the  aero.sol  route. 
From  that  list,  we  deleted  those 
facilities  already  receiving  j)eriodic 
hio.safety  inspections  from  either  HHS/ 
CiDCi  or  the  IJ.S.  Department  of 
Agriculture’s  Animal  and  Plant  Health 
Ins])ection  Servii:e  (IJSDA/APHIS) 
under  the  HHS  or  IISDA  Select  Agent 
Regulations  (42  CiFR  j)art  73.  9  CFR  part 
121,  or  7  C.FR  part  131)  and  concluded 
that  approximately  25  facilities  vvoidd 
need  to  he  inspected  per  year  to  verify 
that  they  have  in  place  the  appropriate 
hio.safety  measures.  Since  we  already 
review  documents  regarding  hio.safety 
and  have  a  staff  of  fidly  trained  and 
experienced  biosafety  in.s])ectors,  and 
based  on  our  review  of  recent  permitting 
activity,  we  believe  the  projected  travel 
costs  to  perform  the.se  inspections  will 
he  le.ss  than  1%  of  the  current  budget  for 
the  HHS/CiDC’s  Division  of  .Select 
Agents  and  Toxins.  W^e  also  ])lan  to 
coordinate  these  inspections  with  tho.se 
we  are  already  conducting  under  the 
Federal  .Select  Agent  Inspection 
Program  to  recognize  greater 
efficiencies. 

Internet  .Site 

One  commenter  suggested  that  HH.S/ 
(]D(]  maintain  on  its  internet  .site  the 
current  iiermit  preparation  guidance 
text  so  that  permit  applicants  will  have 
ready  acce.ss  to  information  regarding 
their  responsibilities  under  the 
regulations,  .separate  from  the 
regulations  themselves.  We  agree  with 
this  commenter  and  will  review  onr 
Wei)  site  content  on  a  regular  ongoing 
basis  to  ensure  that  the  content  is 
consistent  with  the  regulations  and  ea.sy 
to  find. 

Alternatives  (Considered 

In  the  proposed  rule  we  discu.ssed  the 
alternative  a])proaches  we  considered  in 
development  of  this  rulemaking  in  order 
to  reduce  burden  for  clinical/diagno.stic 
laboratories  or  small  husines.ses  selling 
manufactured  goods. 
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First,  we  noted  that,  from  HHS/('D('’s 
Select  Agent  inspection  program, 
specific  bio.safety  measure 
implementation  issues  were  identified 
in  81  of  the  31fi  entities  inspected  hy 
(3X]  since  2003.  Some  of  the  hio.safetv 
measure  implementation  issues  were 
serious  (mough  to  requin;  the 
suspension  of  regi.stration  or  other 
re.strictions  on  biological  work  at  the.se 
facilities.  We  noted  that  IJSDA/AFHIS 
had  identified  similar  biosafety  issues. 
Ih;cause  of  these  issues,  we  jiroposed  to 
recpiire  specific  biosafety  m(;asures  to  h(; 
imj)lemente(i  hy  the  apj)licant. 

Second,  we  considered  projnjsing  a 
retpiirement  that  applicants  develop  and 
maintain  a  written  biosafety  plan 
commensurate  with  the  hazard  po.sed  by 
the  infectious  biological  agent, 
infectious  material,  and/or  vector  to  he 
imported,  and  the  level  of  risk  given  the 
intended  use  including  what  elements 
of  the  plan  are  essential  to  prevent 
exposures  and  dramatically  r(;duce  the 
incidence  of  lahoratorv  accpiired 
infections  and  j)rotect  the  j)uhlic  health 
and  the  environment.  We  acknowledg(;d 
that  most,  if  not  all.  importers  of 
(;tiological  agents  alreadv  have  such 
biosafety  plans.  We  has(;d  this  on  our 
experience  with  im])ort  permit 
.sul)mi.ssions  that  a(ldr(;.ss  S(;ction  (i 
(Receiving  Lahoratorv  (;apahiliti(;s)  of 
the  permit  ajjplication.  We  specifit:allv 
.sought  comment  from  the  public 
concerning  the  cost  and  burden  of 
r(;(]uiring  a  formal  a  written  biosafety 
plan.  We  did  not  r(;ceive  any  comments 
specifically  addressing  the  cost  and 
burden  of  re(]uiring  a  formal  writtr;n 
biosafety  j)lan. 

Finally,  we  |)ropo.sed  exemptions  to 
allow  imj)orters  to  imj)ort  certain 
material  that  is  alreadv  aj)proved  or 
authoriz(;d  by  another  Federal  agencv  or 
material  that  has  been  d(;termined  not  to 
1)(;  an  infectious  biological  agent. 

IV.  Re(|uired  Regulatory  Analyses 
Under  Executive  Orders  12888  and 
13583 

Executive  Orders  128()()  and  13583 
direct  agencies  to  assess  all  costs  and 
benefits  of  available  regulatorv 
alt(;rnative.s  and.  if  regulation  is 
nec(;.ssarv,  to  .select  regulatory 
ajjproaches  that  maximize  net  benefits 
(including  ])otentiai  economic, 
environm(;ntal.  public  h(;alth  and  salety 
(;ffect.s.  distributive  impacts,  and 
e(pnty).  Executive  Order  13583 
em])hasize.s  the  importance  of 
({uantifying  both  costs  and  benefits,  of 
reducing  costs,  of  harmonizing  rules, 
and  of  j)romoting  flexibility.  'Hiis  rule  is 
l)(;ing  treated  as  “not  significant”  under 
1*X)  12888.  It  clarifies  regulatory 
definitions,  insures  ad(;(|uate  hiosafetv 


mea.sun;.s.  increases  oversight  through 
inspections,  addresses  i)ermit 
exeanptions  and  transportation 
recjuirements,  and  describes  an  a])peal 
])roce.ss  when  the  permit  recpiest  is 
denied,  'rims,  the  rule  has  not  been 
reviewed  hv  the  Office  of  Management 
and  Budget  (OMH). 

Based  on  ])a.st  (;xperience,  we  estimate 
that  there  will  he  ap])roximately  2.()()() 
apjdications  for  both  import  and 
distribution  permit  recpiests  each  year 
and  that  the  average  response  time  to 
complete  the  application  is  20  minutes. 
We  believe  that  the  burden  has  h(;en 
limited  to  recpiesting  only  essential 
information  on  the  application, 
verifying  information,  when  recjuired, 
hy  telephone,  and  mailing  information 
to  the  apjjropriate  parties. 

With  regard  to  the  new  requir(;ment  to 
have  biosafety  mea.sur(;.s  in  place,  our 
cairrent  experi(;nce  from  reviewing  the 
information  submitted  for  the  import 
permit  applications  addressing  Section 
C;  (Receiving  Lahoratorv  Ca])ahilities) 
(e.g.,  detailed  description  ol  any 
required  ])er.sonal  protective  ecpiipment 
(BBE)),  and  laboratory  equij)ment  (i.e., 
hiosalety  cabinets,  autoclav(;s)  that 
ensures  materials  are  properly  handled 
and  contained  indicates  that  the  vast 
majority  of  importers  of  etiological 
agents  already  have  in.stituted  such 
biosafety  mea.sur(;.s.  Ba.sed  on  our  review 
of  applications  received  between  March 
2011  and  lanuarv  2012,  w(;  estimate;  that 
08%  (832  out  of  844)  of  the  a])plicants 
j)os.se.ss  written  biosafety  plans  and 
already  follow  standard  biosafety 
practices  and  j)rocedure.s. 

With  regard  to  whether  HHS/(;D(]  will 
inspect  an  import  facility,  as  noted 
above,  HHS/CDC^  will  use  the  following 
specific  criteria  to  determine  which 
entities  an;  to  he  insp(;cted:  (1)  facilities 
that  reepie.st  to  perform  research  with 
inqjorted  agents  that  would  ne(;d  to  b(; 
conducted  in  a  bio.safety  level  (BSL)  3. 
BSL-4,  animal  biosafety  level  (ABSL)  3, 
ABSL-4  or  BSL-3  Agriculture 
laboratory  as  described  in  the  BMBL 
(e.g.,  Mycohdcteriiiiu  liihdiciilosis  u,s(;d 
in  aero.sol  .studi(;.s  retjuired  at  BSL-3). 
and  (2)  facilities  that  have  not  h(;(;n 
in.s])(;ct(;d  by  either  HILS/UD(]  or  USDA/ 
APHIS  under  the  F(;deral  Sel(;ct  Ag(;nt 
Regulations. 

Since  200?),  w(;  have;  refined  the  HUS/ 
UDU  import  |)ermit  dataha.sj;  to  include 
h(;tler  d(;scri])tiou.s  of  material  being 
import (;d,  tin;  hio.salety  l(;vel  of  the 
facility  wh(;re  the  work  would  he 
performed,  and  the  type  of  work  to  la; 
conducted  (e.g.,  diagnostic,  research). 

To  (;stimate  the  numh(;r  of  facilities  that 
would  r(;cpnre  a  biosafety  in.si)ection.  we 
fir.st  identifi(;d  those  facilities  that 
a])plied  to  imj)ort  agents  to  use  in 


re.s(;arch,  which  may  cause  .serious  or 
potentially  lethal  di.sea.se  after 
inhalation.  From  that  list,  we  remov(;d 
tho.s(;  facilities  already  subject  to 
periodic  biosafety  inspections  under  the 
Federal  Select  Agent  Regu  hit  ions.  We 
concluded  that  approximat(;ly  25 
faciliti(;.s  would  need  to  hi;  inspected  per 
year  to  verify  that  they  have  in  place  the 
appropriate  biosafety  measures.  To 
minimize  additional  hurd(;n.s  on 
inspected  facilities,  we  will  he 
contacting  those  facilities  that  received 
a  p(;rmit  in  2012,  and  would  meet  the 
criteria  for  requiring  an  inspection,  3 
months  prior  to  the  ex])iration  of  the 
facility’s  imjjort  jiermit  to  initiate  the 
renewal  process.  We  plan  to  insjiect 
the.se  facilities  once  in  a  two  year 
timeframe,  assuming  that  no  significant 
biosafety  jiroblems  are  identified. 

We  also  anticipate  that  there  will  he 
minimal  increased  cost  to  HHS/CDf]  to 
imjilement  these  changes  since  we 
already  review  documents  regarding 
biosafety  and  have  a  staff  of  fully 
trained  and  experienced  biosafety 
insjiectors.  Based  on  our  review  of 
r(;cent  p(;rmitting  activity,  we  h(;lieve 
the  j)roject(;d  travel  costs  to  jierform 
the.se  inspections  will  he  less  than  1% 
of  the  current  budget  for  the  HHS/(]D(]’.s 
Division  of  Select  Ag(;nt.s  and  Toxins. 
We  also  plan  to  coordinate  these 
in.s|)ections  with  those  we  are  alr(;ady 
conducting  under  the  Federal  Select 
Agent  Inspection  Program  to  recognize 
gr(;ater  efficiencies. 

liHgiildtorv  yldxihilitv  Act 

Under  the  Regulatory  Flexibility  Act, 
as  amemled  hy  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act 
(SBREFA)  (5  U.S.C.  801  et  seq.), 
agencies  must  consider  the  imjjact  of 
regulations  on  small  entities  and 
analyze  regulatory  options  that  would 
minimize  a  rule’s  impacts  on  these 
entities.  Alternatively,  the  agency  head 
may  certify  that  the  projjosed  rule  will 
not  have  a  significant  economic  im])act 
on  a  substantial  numher  of  small 
entities.  The;  IJ.S.  Small  Business 
Administration  defines  a  small  business 
concern  as  one  that  is  independently 
own(;d  and  op(;rated,  is  organized  for 
])rofit,  and  is  not  dominant  in  its  field. 
D(;p(;nding  on  the  industrv,  eligihilitv 
for  classification  as  a  small  business  is 
ha.s(;d  on  the  average  nnmher  of 
(anployees  for  the  preceding  tw(;lve 
months  or  on  .sales  volume  averaged 
over  a  thr(;e-year  j)eriod.  For  example,  a 
business  is  considered  small  if  its 
annual  revenue  ranges  between  .$2.5  to 
,$21.5  million  for  services  provided  or 
the  nnmher  of  its  em])loyee.s  range  from 
108  to  500  depending  on  the  j)articnlar 
product  being  provided.  Ba.sed  on  this 
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definition,  l  UlS/CIXi  does  not 
anti(;i|)ate  that  these  regulatory  changes 
will  have  a  significant  economic  impact 
on  a  snhstantial  mimher  of  small 
hnsines.ses  or  other  small  entities.  HlhS/ 
CIX:  e.stimates  that  only  100 
ajjplications  out  of  the  approximately 
2,000  ai)])lications  that  we  r(!ceiv(!  each 
y(!ar  will  he  from  small  hnsine.sses.  We 
receiv(!d  no  comments  to  the  ])roposed 
rule  concerning  the  cost  and  hnrden  of 
the  ])ropose(i  rule  on  small  hnsines.ses. 

V.  Other  Administrative  Requirements 

A.  P(t}wr\voik  Ih^diiclion  Act  of  lt)95 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1005 
(44  IJ.S.C.  3501  et  .seep),  HllS/CDC  has 
determined  that  the  Pa])erwork 
Reduction  Act  does  apjily  to 
information  collection  and 
recordkeeping  requirements  included  in 
this  rule.  We  note  that  the  information 
collection  and  recordkeeping 
recpiirements  are  already  a|)proved  by 
OM13  under  OMB  (iontrol  Numher 
0‘)20-0100,  expiration  1/31/2014.  There 
are  no  new  information  collection  or 
recordkeej)ing  recpiirements  in  this  rule. 

Since  2003,  HHS/CD(i  has  deniiul  2 
applications  for  permits.  fUhS/dlXi 
propo.ses  to  ])rovide  a|)plicants  with  an 
oj)])ortunity  for  a  written  ai)peal  in  the 
event  that  the  HIkS/CDC  denies  a 
recpiest  for  a  permit  to  import  infectious 
biological  agents,  infectious  substances, 
or  vectors  under  this  ])art.  Under  the 
proposal,  an  apj)licant  who  wishes  to 
make  such  an  apj)eal  would  have  30 
calendar  days  after  receiving  the  denial 
to  submit  the  appeal  in  writing  to  the 
HUS/CDG  Director.  The  appeal  must 
state  the  factual  basis  for  the  apjieal  and 
provide  any  sui)porting  documentations 
to  justify  the  appeal  (e.g.,  documents 
that  demonstrate  the  facility  has  the 
apinopriate  biosafety  measures  in  place 
for  working  safely  with  reejuested 
imported  material).  HHS/CDC  would 
then  issue  a  written  resjjonse,  which 
woidd  con.stitute  final  agency  action. 
UUS/CDC  estimates  the  time  to  jnepare 
and  submit  such  a  reque.st  is  four  hours. 
We  received  no  comments  r(^garding 
this  ])rocess. 

B.  Executive  Order  129fUi,  Civil  Justice 
Beforiu  and  Executive  Order  J3132, 
Eederulisin 

This  rule  has  hium  niviewed  under 
Executive  Order  12988,  Civil  )u.stice 
Reform,  and  Executive  Order  13132, 
Federalism.  This  rule;  (1)  Preempts  all 
State  and  local  laws  and  regulations  that 
are  in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
retjuire  administrative  proceedings 


before  jiarties  may  file  sidt  in  court 
challenging  this  rule. 

C.  Plain  Language  in  Coverninent 
Writing 

Pursuant  to  Presidential 
Memorandum  of  June  1,  1998  Plain 
Language  in  (Government  Writing  ((j3  ER 
31885),  Executive  D(!partments  and 
Agencies  are  directed  to  use  plain 
language  in  all  proposed  and  final  rules. 
UlTS/fGDC  believes  it  has  u.seil  plain 
language  in  drafting  of  this  final  rule. 

We  received  no  comments  from  the 
public  tt)  the  propo.sed  rule  in  this 
nigard. 

List  of  Subjects  in  42  CFR  Part  71 

Airports.  Animals,  Communicable 
(lisea.ses.  Harbors,  Imports,  Pesticides 
and  pe.sts,  Pid)lic  health.  Quarantine, 
Re])orting  and  recordkeejiing 
reqidrements. 

l)al(!(l:  lanuary  28,  2013. 

Kathleen  Sehelius, 

Secretary.  Department  of  Health  and  Unman 
Services. 

For  the  reasons  stated  in  the 
])reamble,  the  Centers  for  Di.sease 
Control  and  Prevention,  U.S. 

Department  of  H(!alth  and  Human 
Servii:es,  amends  42  CFR  Part  71  as 
follows: 

PART  71— FOREIGN  QUARANTINE 

■  1 .  'fhe  authoritv  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  Secs.  21.5  and  311  ol  Public: 
Health  .Service  (Pll.S)  Act  as  amended  (42 
II.S.C.  210,  243):  secs.  301-300.  Pll.S  Act,  as 
amended  (42  l)..S.(G.  2()4-272). 

■  2.  Revise  §  71.54  to  read  as  follows: 

§  71 .54  Import  regulations  for  infectious 
biological  agents,  infectious  substances, 
and  vectors. 

(a)  'Fhe  following  definitions  apply  to 
this  section: 

Animal.  Any  niemher  of  the  animal 
kingdom  except  a  human  including  an 
animal  product  (e.g..  a  mount,  rug,  or 
other  disjjlay  item  com})osed  of  the 
hide,  hair,  skull,  teeth,  hones,  or  claws). 

Diagnostic  specimen.  Specimens  of 
human  and  animal  matter  (including 
tissue,  blood,  body  discharges,  fluids, 
excretions  or  similar  material),  or 
environmental  samples. 

Genomic  material.  Deoxyribonucleic 
acid  (DNA)  or  Ribonucleic  acid  (RNA) 
comprising  the  genome  or  organism’s 
hereditary  information,  that  may  he 
single-stranded  or  double-stranded,  and 
in  a  linear,  circular,  or  segmented 
configuration  and  may  he  positive  .sense 
(same  ])olarity  as  inRNA).  negative 
sense,  or  amhisen.se  (mixture  of  the 
two). 


Infectious  biological  agent.  A 
microorganism  (including,  hut  not 
limited  to,  bacteria  (including 
rickettsiae),  viruses,  fungi,  or  protozoa) 
or  prion,  whether  naturally  occurring, 
hioengineered,  or  artificial,  or  a 
comiionent  of  such  microorganism  or 
pri{)n  that  is  capable  {)f  causing 
communicahle  disease  in  a  human. 

Infectious  substance.  Any  material 
that  is  known  or  reasonably  expected  to 
contain  an  infectious  biological  agent. 

Select  agents  and  toxins.  Biological 
agents  and  toxins  that  could  jjose  a 
severe  threat  to  public  health  and  safetv 
as  listed  in  42  CFR  73.3  and  73.4. 

Vector.  Any  animals  (vertebrate  or 
invertebrate)  including  arthropods  or 
any  noninfectious  self-replicating 
.system  (e.g.,  plasmids  or  other 
molecular  vector)  or  animal  })roduct.s 
(e.g.,  a  mount,  rug.  or  other  display  item 
composed  of  the  hide,  hair,  skull,  teeth, 
bones,  or  claws  of  an  animal)  that  are 
known  to  transfer  or  are  capable  of 
transferring  an  infectious  biologic;al 
agent  to  a  human. 

(h)  Unless  excluded  pursuant  to 
paragraph  (f)  of  this  .section,  a  per.son 
may  not  import  into  the  United  .States 
any  infectious  biological  agent, 
infectious  substance,  or  v'ector  imle.ss: 

(1)  It  is  accompanied  by  a  permit 
issmui  bv  the  Centers  for  Di.sease 
Control  and  Prevention  (CDC).  The 
possession  of  a  permit  issued  hv  the 
CDC  does  not  satisfy  permitting 
re(]uirements  placed  on  materials  by  the 
U..S.  Dejiartment  of  Agriculture  that  mav 
pose  hazards  to  agriculture  or 
agricultural  production  in  addition  to 
hazards  to  human  health. 

(2)  The  imj)orter  is  in  compliance 
with  all  of  the  permit  requirements  and 
conditions  that  are  outlined  in  the 
jiermit  i.ssued  hv  the  (GIXT 

(3)  The  importer  has  implemented 
hio.safety  measures  commensurate  with 
the  hazard  po.sed  hv  the  infectious 
biological  agent,  infectious  sidistance, 
and/or  vector  to  he  imported,  and  the 
level  of  rl.sk  given  its  intended  u.se. 

(4)  The  imjiorter  takes  measures  to 
hel])  ensure  that  the  shipper  complies 
with  all  applicable  legal  reipdrements 
concerning  the  packaging,  labeling,  and 
shipment  of  infectious  substances. 

(c)  If  noted  as  a  condition  of  the 
issued  j)ermit,  sidxsecjuent  transfers  of 
any  infectious  biological  agent, 
infectious  substance  or  vector  within 
the  United  .States  will  require  an 
additional  pernut  i.ssued  by  the  CDC. 

(d)  A  permit  is  valid  only  for: 

(1)  The  time  period  and/or  term 
indicated  on  the  permit,  and 

(2)  Only  for  so  long  as  the  permit 
conditions  continue  to  he  met. 
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(e)  A  |)ermit  can  i)e  denied,  revokcul 
or  sus])eiule(i  if; 

(1)  The  i)iosafety  measures  of  the 
|)(;rmit  liolder  are  not  commensurate 
with  the  hazard  posed  hy  the  infectious 
Ihological  agent,  infectious  .suhstance,  or 
vector,  and  the  level  of  risk  given  its 
intended  use;  or, 

(2)  The  |)ermit  holder  fails  to  c:omply 
with  all  conditions,  nistrictions.  and 
jjrecautions  specified  in  the  permit. 

(0  A  |)ermit  issued  under  tnis  part  is 
not  recpiired  for  an  item  if; 

(1)  It  is  a  biological  agent  li.sttid  in  42 
CFR  Fart  73  as  a  s<;lect  agent  anil  its 
im])ortation  has  heen  authorized  in 
accordance  with  42  (iFR  73.1  (i  or  9  (iFR 
121.10. 

(2)  With  the  excejdion  of  hat  or 
nonhuman  j)rimate  specimens,  it  is  a 
diagnostic  specimen  not  known  hy  the 
im])orter  to  contain,  or  suspected  hy  the 
importer  of  containing,  an  infectious 
biological  agent  and  is  accompanied  hy 
an  imjiorter  certification  statement 
confirming  that  the  material  is  not 
known  to  contain  or  suspected  of 
containing  an  infectious  biological 
agent,  or  has  heen  rendered 
noninfectious. 

(3)  With  the  exception  of  live  hats  or 
hat  or  nonhuman  jirimate  products,  it  is 
an  animal  or  animal  product  being 
imjiorted  for  educational,  exhibition,  or 
scientific  purposes  and  is  accompanied 
by  documentation  confirming  that  the 
animal  or  animal  jiroduct  is  not  known 
to  contain  (or  suspected  of  containing) 
an  infectious  biological  agent  or  has 
iMien  rendered  noninfectious. 

(4)  It  consists  only  of  nucleic  acids 
that  cannot  produce  infectious  forms  of 
any  infections  biological  agent  and  the 
.specimen  is  accompanied  hv  an 
importer  certification  statement 
confirming  that  the  material  is  not 
known  to  contain  or  susjiected  of 
containing  an  infectious  biological 
agent. 

(.'))  It  is  a  product  that  is  cleared, 
apjiroved,  licensed,  or  otherwi.se 
authorized  under  any  of  the  following 
laws; 

(i)  'fhe  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  IJ.S.C.  3t)l  et  .se(|.).  or 

(ii)  Section  3.'il  of  the  Fuhlic  Health 
Service  Act  jKirtaining  to  biological 
jiroducts  (42  IJ.S.fk  282),  or 

(iii)  The  Virus-Serum-Toxin  Act  (21 
IJ.S.C.  1. 'll -159). 

((>)  It  is  an  animal  or  animal  product 
listed  in  42  CJFR  Fart  71  and  its 
importation  lias  heen  authorized  in 
accordance  with  42  CFR  71.52,  71.53,  or 
7i.5(i. 


(g)  To  ajiply  tor  a  jiermit,  an 
individual  inu.st; 

(1)  Submit  a  signed,  completed  CiDC 
Form  0.753  (A|)plication  for  Fermit  to 
Import  Hiological  Agents  or  Vectors  of 
Human  Disease  into  the  United  States) 
to  the  HHS/(;D(;  Import  Fermit  Frogram. 

(2)  Have  in  place  biosafety  measures 
that  are  commensurate  with  the  hazard 
jio.sed  by  the  infectious  biological  agent, 
infectious  substance,  and/or  vector  to  bi; 
imported,  and  the  level  of  risk  given  its 
intended  use. 

(h)  Issuance  of  a  permit  mav  he 
contingent  u])on  an  inspection  of  the 
importer’s  facility  by  tbe  (JDC  to 
evaluate  whether  tin;  im])orter's 
biosafety  measures  (e.g.,  physical 
structure  and  features  of  the  facility,  and 
oiierational  and  procedural  .safeguards) 
are  commensurate  with  the  hazard 
po.sed  by  the  infectious  biological  agent, 
infectious  substance,  and/or  vector,  and 
the  level  of  risk  given  its  intended  u.se. 

(i)  Denial,  sus|)ension,  or  revocation 
of  a  permit  under  this  .section  may  be 
appealed  to  the  (JDC  Director,  fhe 
a|)j)eal  must  he  in  writing,  .state  the 
factual  basis  for  the  a|)i)eal.  and  he 
submitted  to  the  (JDC'.  Director  within  30 
calendar  days  of  the  denial,  suspension, 
or  revocation  of  the  permit.  HHS/CiDC 
will  issue  a  written  respon.se  to  the 
appeal,  which  shall  constitute  final 
agency  action. 

|FR  Ooc.  2l)i:»-()2:i<)l  l'il(Ml  2-l-i:{:  8:4.'>  iim| 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1611 

Income  Level  for  Individuals  Eligible 
for  Assistance 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Final  rnle. 

SUMMARY:  The  Legal  Servii:e.s 
Corporation  ("Corporation”)  is  rec|uired 
by  law  to  establish  maximum  income 
levels  for  individuals  eligible  for  legal 
assistance.  This  document  updates  the 
specified  income  levels  to  reflect  the 
annual  amendments  to  the  Federal 
Poverty  Guidelines  as  issuixl  by  the 
Department  of  Health  and  Human 
Services. 

DATES:  liffactiva  f/i//e;This  rule  is 
effective  as  of  February  4,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Kara 
Ward,  A.ssistant  General  Counsel,  Legal 
Services  (Joriioration.  3333  K  St.  NW.. 


Washington,  DC  2()()()7;  (202)  295-1590: 
k(i  rdw  (I  r(l@Isc.‘’ov. 

SUPPLEMENTARY  INFORMATION: 

.Section  1007(a)(2)  of  the  Legal 
.Services  Corporation  Act  (Act),  42 
IJ..S.(;.  29‘)0f(a)(2).  re(|uire.s  the 
Corporation  to  establish  maximum 
income  levels  for  individuals  eligible  for 
legal  a.ssistance,  and  the  Act  |)rovide.s 
that  other  siiecified  factors  shall  be 
taken  into  account  along  with  income. 

.Section  1011.3(c)  of  the  Corporation’s 
regulations  establi.shes  a  maximum 
income  level  equivalent  to  one  hundred 
and  twenty-five  jiercent  (125%)  of  the 
Federal  Poverty  Guidelines.  .Since  1982, 
the  D(!i)artment  of  Health  and  Human 
.Services  has  been  responsible  for 
updating  and  issuing  the  Federal 
Poverty  Guidelines.  The  figures  for  2013 
set  out  below  are  eijuivaleut  to  125 
])ercent  (125%)  of  tbe  current  Federal 
Poverty  Guidelines  as  published  on 
January  24.  2013  (78  FR  5182). 

In  addition,  L.SC  is  jiublishing  charts 
listing  income  levels  that  are  two 
hundred  percent  (200%)  of  the  Federal 
Poverty  Guidelines.  'I'he.se  charts  are  for 
reference  purposes  onlv  as  an  aid  to 
grant  reci])ients  in  asse.ssing  the 
financial  eligibility  of  an  apjilicant 
whose  income  is  greater  than  125 
percent  (125%)  of  the  ai)])licable 
Federal  Poverty  Guidelines  amount,  but 
le.ss  than  200  percent  (200%)  of  the 
applicable  Federal  Poverty  Guidelines 
amount  (and  who  may  be  found  to  be 
financially  eligible  under  dulv  adopted 
exceptions  to  the  annual  income  ceiling 
in  accordance  with  .sections  1011.3, 
1011.4  and  1011.5). 

List  of  Subjects  in  45  CFR  Part  Kill 

Grant  program.s — law.  Legal  services. 

For  reasons  set  forth  in  the  preamble, 
the  Legal  .Services  Corporation  amends 
45  CFR  part  1011  as  follows; 

PART  1611— ELIGIBILITY 

■  1.  The  authority  citation  for  jiart  1011 
continues  to  reail  as  follows; 

Authority:  .Sees.  l()0(i(li)(1 ).  l()()7(a)(l) 
Legal  .Services  (Joi  poralion  Act  of  1!)74.  42 
IJ.S.C.  299(ie{l))(l).  29<)()i(a)(1).  2!)90i(a)(2). 

■  2.  Revise  A])pendix  A  to  j)art  1011  to 
read  as  follows; 

Appendix  A  to  Part  Kill — Income 
Level  for  Individuals  Eligible  for 
Assistance 
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Legal  Services  Corporation  2013  Income  Guidelines* 


Size  of  household 

48  Contiguous 
States  and  the 
District  of 
Columbia 

Alaska 

Hawaii 

1  . 

$14,363 

$17,938 

$16,538 

2  . 

19,388 

24,225 

22,313 

3  . 

24,413 

30,513 

28,088 

4  . 

29,438 

36,800 

33,863 

5  . 

34,463 

43,088 

39,638 

6  . 

39,488 

49,375 

45,413 

7  . 

44,513 

55,663 

51,188 

8  . 

49,538 

61 ,950 

56,963 

For  each  additional  member  of  the  household  in  excess  of  8,  add:  . 

5,025 

6.288 

5,775 

*The  figures  in  this  table  represent  125%  of  the  poverty  guidelines  by  household  size  as  determined  by  the  Department  of  Health  and  Human 
Services. 


Reference  Chart— 200%  of  DHHS  Federal  Poverty  Guidelines 


Size  of  household 

48  Contiguous 
States  and  the 
District  of 
Columbia 

Alaska 

Hawaii 

1  . 

22,980 

$28,700 

$26,460 

2  . 

31 ,020 

38,760 

35,700 

3  . 

39.060 

48,820 

44,940 

4  . 

47,100 

58,880 

54,180 

5  . 

55,140 

68,940 

63,420 

6  . 

63,180 

79,000 

72,660 

7  . 

71 ,220 

89,060 

81,900 

8  . 

79,260 

99,120 

91,140 

For  each  additional  member  of  the  household  in  excess  of  8,  add:  . 

8,040 

10,060 

9,240 

Dated:  )amiary  29.  2013. 

Victor  M.  Fortuno, 

(iaiiaral  ('oiinsal. 

IFR  Udc.  2()13-()2:!2ri  Filed  2-1-1:!:  H:45  anil 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 
10CFR  Part  430 

[Docket  No.  EERE-201 3-BT-TP-0008] 

RIN  1904-AC96 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedures 
for  Residential  Furnaces  and  Boilers 

AGENCY:  tJf'fice  of  linor<’y  Efficiency  and 
Renewable  Enerf»y,  Dejrartinent  of 
linergy. 

ACTION:  Notice  of  projrosed  rulemaking 
and  announcement  of  public  meeting. 

SUMMARY:  The  U.S.  Department  of 
linergy  (DOE)  ])ropos(\s  to  revise  its  test 
jrrocedure  for  residential  furnaces  and 
l)oilers  established  under  the  Energy 
Policy  and  Oonservation  Act.  This 
ndemaking  would  adopt  ueedrul 
(Mpiations.  applicable  to  certain  cla.sses 
of  the.se  j)roducts.  which  were  omitted 
from  the  relevant  industry  standard 
incorporated  by  refenmce  in  the  DOE 
test  jjrocedure. 

DATES:  Meeting:  DOE  will  hold  a  ])uhlic 
meeting  on  Wednesday,  March  13.  2013, 
from  9:00  a.m.  to  12:o6  ]).m..  in 
Washington,  D(k  The  meeting  will  also 
h(?  broadcast  as  a  webinar.  See  section 
V,  “Public  Participation,”  for  webinar 
registration  information,  participant 
instructions,  and  information  about  the 
capabilities  available  to  webinar 
partici])ants. 

(innnnents:  DOE  will  accept 
comments,  data,  and  information 
regarding  this  notice  of  pro})osed 
rulemaking  (NOPR)  before  and  after  the 
|)uhlic  meeting,  hut  no  later  than  Ajiril 
22,  2013.  See  .section  V,  "Public 
Participation.”  for  details. 

ADDRESSES:  The  j)uhlic  meeting  will  he 
held  at  the  U.S.  Diqjarlment  of  Energy, 
Forrestal  Building,  Room  8E-089,  1000 
lndei)endence  Avenue  SW., 
Washington,  DC  20.'i8.'j.  To  attend. 
j)lea.se  notify  Ms.  Brenda  Edwards  at 
(202)  .'580-2945.  Please  note  that  foreign 
nationals  visiting  DOE  Headquarters  are 
subject  to  advance  security  .screening 
|)roc(jdure.s.  Any  foreign  national 


wishing  to  partici])ate  in  the  nuieting 
should  advise  DOE  as  soon  as  ])o.ssihle 
by  contacting  Ms.  lidwards  at  the  phone 
number  above  to  initiate  the  neces.sary 
procedures.  Please  also  note  that  any 
person  wishing  to  bring  a  lapto]) 
com])uter  into  the  f’errestal  Building 
will  he  reciuired  to  obtain  a  property 
pa.ss.  Visitors  should  avoid  bringing 
laptojjs,  or  allow  an  extra  45  minutes. 
Persons  may  alst)  attend  the  public 
meeting  via  webinar.  Eor  mon; 
information,  refer  to  .section  V.  “Public 
Participation,”  section  near  the  end  of 
this  notice. 

Interested  parties  are  encouraged  to 
submit  comments  using  the  Federal 
eRulemaking  Portal  at 
WWW. reguldt ions.gov.  Follow  the 
instructions  for  submitting  comments. 
Alternatively,  interested  ])artie.s  may 
submit  comments,  identified  by  docket 
numh(;r  EERE-2()13-BT-TP-()()()8  and/ 
or  regulatory  information  number  (RIN) 
number  19()4-AC5)(j,  by  any  of  the 
following  methods: 

•  Email: 

Ue.sFnvnBoilevs2()l3TP0()()3@ee.doe.gov 
Include;  the  docket  number  EERI'J-2013- 
BT-TP-()()()8  and/or  RIN  19()4-Af:9(>  in 
the  subject  line  of  the  message.  Submit 
electronic  comments  in  WordPerfect, 
Microsoft  Word.  PDF,  or  ASCII  file 
format,  and  avoid  the  use  of  special 
characters  or  any  fenin  of  encryi)lion. 

•  Postal  Mail:  Ms.  Br(;nda  Etlwards, 
U.S.  D(;])artment  of  Energy,  Building 
Technologies  Program.  Mailsto])  EE-2), 
loot)  lnde])endence  Avenue  S\\K, 
Washington,  DC.  20585-0121.  If 
po.ssihle,  please  submit  all  items  on  a 
compact  di.se  (CD),  in  which  ca.se  it  is 
not  neces.sary  to  include  jn  inted  coj)ie.s. 

•  Hand  Delivery/Conrier:  Ms.  Brenda 
Edwards,  U.S.  Dejiartment  of  Energy, 
Building  Technologies  Program,  950 
L’Enfant  Plaza  SW.,  .Suite  000, 
Washington,  DC,  20024.  i  elcqjhone: 

(202)  580-2945.  If  po.ssihle,  plea.se 
submit  all  items  on  a  (’.D,  in  which  case 
it  is  not  necessary  to  include  j)rinted 
coj)ie.s. 

Instructions:  All  submissions  received 
must  include  the  agency  name  and 
docket  number  and/or  RIN  for  this 
rulemaking.  No  telefacsimilies  (faxes) 
will  he  acce])ted.  For  detailed 
instructions  on  submitting  comments 
and  additional  information  on  the 
rulemaking  j^rocess,  see  .section  V  of  this 
document  (Public  Partici))ation). 

Docket-.The  doc:ket  is  available  for 
review  at  www.regnlations.gov. 


Monday.  L’nlnnarv  4.  2013 


including  Federal  Register  notices, 
])uhlic  meeting  attendee  lists  and 
tran.scripls,  comments,  and  other 
supporting  documents/materials.  All 
documents  in  the  docket  are  li.sted  in 
the  www.regalations.gov  index. 

How(;ver.  not  all  documents  li.sted  in 
the  index  may  he  ])uhliclv  available, 
such  as  information  that  is  exempt  from 
])uhlic  di.sclosure. 

A  link  to  the  docket  web  jiage  can  he 
foil n d  a t :  /i / //7 ;//u  1  vu ’. reg ala tions.gov/ 
#!do(:ketDetail:D=EEnE-2()13-BT-TP- 
0008.  This  web  jiage  contains  a  link  to 
the  docket  for  this  notice  on  the 
www.regnIations.gov  site.  The 
www.regalations.gov  web  page  contains 
simple  instructions  on  how  to  access  all 
documents,  including  jmhiic  comments, 
in  the  docket.  See  .section  V,  “Public 
Particijiation,”  for  information  on  how 
to  submit  comments  through 
www.regnlations.gov. 

l'’or  further  information  on  how  to 
submit  a  comment,  review  other  public 
comments  and  the  doc:ket,  or  jiarticipate 
in  the  public  meeting,  contact  Ms. 
Brenda  Edwards  at  (202)  580-2945  or  by 
emai  1 :  Brenda.Edwards@ee.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ashley  Arm.slrong,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Building 
Technologies  Program,  EE-2).  1  ()()() 
Independence  Avenue  SW., 

Washington,  DC.  2058.5-0121. 
Telejihone:  (202)  580-0590.  Email: 
AshIev.Arinstrong@ee.doe.gov. 

Mr.  Eric  Stas,  U.S.  Dejiartment  of 
Energy,  Office  of  the  General  Counsel, 
00-71.  1000  Independence  Avenue 
SW..  Washington,  DO,  20585-0121. 
Telejihone:  (202)  580-9507.  Email: 
Eric.Stas@hq.doe.gov. 

For  information  on  how  to  submit  or 
review  public  comments,  contact  Ms. 
Brenda  Edwards,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Building 
Technologies  Program,  EE-2),  1000 
Independence  Avenue  SW., 
Washington,  DO  20585-0121. 
Tele])hone:  (202)  580-2945.  Email: 
Brenda.Edwards@ee.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Aiitliority  and  Background 

II.  .Snminary  of  tin;  Notici;  of  Proijosed 

Knieinaking 

III.  Discussion 
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A.  D{!.s(:ri])li()ii  oT  Al''llli;  Inflalion  l.ssiuis 
Ass()(:iat(ui  witli  Oiniltiii”  (’ool-Down 
and  H(!al-ll|)  'I’nslin”  Idr  'I'wo-Slago  and 
Modnlaling  C^ondcaising  I'lirnacns  and 
lloiliM's 

H.  Option.s  'I'o  (lornu:!  lixisling  Tosl 
Proccuinn; 

I.  .SnsiXMid  tin;  Uso  ol’ Scudion  9.10  Idr 
'I'wo-Slago  and  Modnlaling  (iondtnising 
l''iirna(:(!.s  and  Hoilor.s 

2.  IJovolop  Additional  Ixpiations  lo  (lornicl 
Existing  Tiisl  Proccxlun; 

Kosnlls  of  I’ndiininarv  IX)!*]  Tosling 
D.  Pro|)os(!d  (ioiT(!(;li\'(!  Action 

IV.  I’rociulnral  Issiios  and  Kogidatory  Roviow 
A.  Rovi(!\v  lindor  Exticntivo  Orihir  128(>() 

13.  Roviow  lindor  tlio  R<!gnlator\’  Moxil)ililv 

Act 

Cl.  Roviow  lindor  llio  Paporwork  Roduction 
Act  ol  lOO.T 

D.  Roviow  lindor  I  In;  National 
Environmontal  I’olicy  Act  ol’  1909 

E.  R(!viow  llnd(!r  Exocntivo  Ordix  13132 
1''.  Roviow  lindor  Exocntivo  Ordor  12988 
(J.  Roviow  llnd(!rtlio  llni'undod  Mandatos 

Rcddrin  Act  of  1995 

11.  Roviow  lJnd(!r  tlio  Triuisury  and  Gonoral 
(Jovorninont  Apjjropriations  Act.  199!) 

I.  Rciviow  lindor  Exocidivc;  ()rd(!r  12030 
).  Roviow  lindor  Trcxisiirv  and  tlonoral 
(JovorniiKnit  A|)|)ropriations  Act.  2001 
K.  Rovi(!w  lindor  Exoculivt;  Ordor  13211 
E.  R(n'i(!w  lindor  .Soction  32  of  tho  Idnlixal 
Enorgy  Administration  Act  of  1!)74 

V.  Pnl)lic  Participation 

A.  Alt(;ndanc(!  at  Pul)lic  Miuding 
15.  Procculiirc!  for  .Suhinitting  Rocptosts  'll) 
.Spoak  and  Pr(!|)ar(!d  (ionoral  .Slaltmumts 
for  Distribution 
O.  Oonduct  of  Public  Molding 
1).  .Submission  of  Oomimmts 
E.  Issuos  on  Which  DOE  .Sooks  Oommont 

VI.  Apiiroval  of  tho  Offico  of  tho  .Socrotary 

I.  Authority  and  Background 

'Fitlo  111,  Part  B  '  of  the  Energy  Policy 
and  Conservation  Act  of  11)7.5  (“EPCA” 
or  “tlie  Act”),  Public  Law  94-11)3  (42 
lJ..S.Ci.  1)291-6309,  as  codified)  sets  forth 
a  variety  of  provisions  designed  to 
improve  energy  efficiency  and 
established  the  Energy  Con.servation 
Prognnn  for  Consumer  Products  Other 
'I'lian  Automobiles.-  Tlie.se  include 
residential  furnaces  and  boilers,  the 
stihject  of  today’s  notice.  (42  IJ..S.C. 
6292(a)(.5))=‘ 

'  Kill'  adilorial  rcsisiins.  upon  codification  in  tho 
tl..S.  dodo.  Part  8  was  nulosignatod  Part  A. 

-All  roldronc(!s  to  El'C.A  in  this  docinnont  rofor 
to  tho  statuto  as  ainondcul  through  tho  Ainorican 
Enoigv  Manufacturing  'I'lHlinical  dornictions  Act 
(AEMTdA).  Public  i.;uv  1  i2-21()  (Hoc.  IK.  2012). 

■‘tlndor42  If.S.d.  ()2!)2(a){.5).  tho  statut(! 
ostahlishos  '■furnacos"  as  covorod  jiroducts. 
Originally,  hoihus  wiiro  consiihuod  a  class  of 
furnacos.  Howovor.  ainondnunits  to  EPd,\  in  tho 
Enorgv  Indopondonia!  and  .Socuritv  Act  of  2007 
(ELSA  2007).  Public  I.aw  1 10-140  (Hoc:.  10.  2007). 
distinguishod  Ixdwoon  furnacos  and  hoilors  in  42 

II. .S.d.  ()2!).')(f)  hv  adding  tho  toxt  "and  hoilors"  to 
tho  titlo  of  that  soction  and  hv  proscribing  standards 
for  hoilor  products.  Although  EI.SA  2007  did  not 
similarly  update  42  IL.S.d.  ()2!)2(a)(.')).  it  is  im|)licit 
that  this  covorago  continuos  to  includo  hoilors. 


Under  EPCA,  this  jirogram  consists 
e.ssentially  of  four  jiarts:  (1)  Testing:  (2) 
litheling:  (3)  Federal  energy  conservation 
standards;  and  (4)  certification  and 
enforcement  procedures.  The  testing 
reciuirements  consist  of  test  procedures 
that  manufacturers  of  covered  products 
must  use  as  the  basis  for:  (1)  Certifying 
to  DOE  that  their  proditcts  coni|)ly  with 
the  applicable  energy  conservation 
standards  adopted  pursuant  to  EPCA, 
and  (2)  making  repre.sentations  about 
the  efficiency  of  those  products.  (42 
U..S.C.  t)293(c);  42  IJ..S.C.  t)29.5(.s)) 
.Similarly,  DOE  mu.st  use  the.se  test 
reqtiirements  when  determining 
whether  the  products  comply  with  any 
relevant  .standards  promulgated  under 
EPCA.  (42  IJ.S.C.  f)29.5(s)) 

Under  42  IJ.S.C.  6293,  EPCA  sets  forth 
the  criteria  and  procedures  that  DOE 
mu.st  follow  when  prescribing  or 
amending  test  jirocedures  for  covered 
jiroducts.  EPCA  jirovides,  in  relevant 
part,  that  any  test  procedures  prescribed 
or  amended  under  this  section  must  he 
reasonably  designed  to  produce  test 
results  which  measure  energy 
efficiency,  energy  use,  or  estimated 
annual  operating  cost  of  a  covered 
product  during  a  representative  average 
use  cycle  or  iieriod  of  use.  and  mu.st  not 
be  undulv  burdensome  to  conduct.  (42 
IJ..S.C.  6293(h)(3)) 

In  addition,  if  DOE  determines  that  a 
test  jirocedure  amendment  is  warranted, 
it  must  ])uhli.sh  jiroposed  test 
procedures  and  offer  the  public  an 
o]i])ortunity  to  ])re.sent  oral  and  written 
comments  on  them.  (42  11..S.C. 
6293(1))(2))  Finally,  DOE  has  tentatively 
c:oncluded  that  any  test  jirocedure 
changes  arising  from  this  rulemaking 
would  not  imjiact  existing  energy 
conservation  standards  for  residential 
furnaces  and  boilers,  because  such 
changes  would  simply  allow  for  the 
generation  of  accurate  information 
reflecting  the  energy  efficiency  of 
affected  basic  models,  which  are 
typically  comfortably  above  the  existing 
minimum  standard  level. 

doe’s  current  energy  conservation 
standards  for  residential  furnaces  ami 
boilers  are  expres.sed  as  minimum 
annual  fuel  utilization  efficiency 
(AEUE).  AEUE  is  an  annualized  fuel 
efficiency  metric  that  fully  accounts  for 
fuel  consumption  in  active,  .standby, 
and  off  modes.  The  existing  DOE  test 
Jirocedure  for  determining  the  AEUE  of 
residential  furnaces  and  boilers  is 
located  at  10  UER  jiart  430,  suhjiart  B, 
Aj)j)endix  N,  IJniforin  Tast  Method  for 
Measuring  tho  Enorgv  (knisinn})tion  of 
Fiirnocos  and  Boilors.  The  current  DOE 
test  Jirocedure  for  residential  furnaces 
and  boilers  was  originally  established 
by  a  final  rule  published  in  the  Federal 


Register  tin  May  12,  1997,  and  it 
incorjiorates  by  reference  American 
National  .Standards  Institute  (AN.SI)/ 
American  .Society  of  Heating, 
Refrigerating,  and  Air-conditioning 
Engineers  (A.SHRAE)  .Standard  103- 
1993,  Mothod  oj  Tost ing  for  Annual  Faol 
I  Jtiliy.ation  Ffficionoy  of  Fosidontied 
(lontnd  Farnacos  and  Bailors  (ASHRAf] 
103-1993).  62  FR  26140.  261.57 
(incorjiorated  liv  reference  at  10  UER 
430.3(f)(9)).  On  October  14.  1997,  DOE 
jiulilished  an  interim  final  rule  in  the 
Federal  Register  to  revise  a  jirovision 
concerning  the  insulation  of  the  flue 
collector  box  in  order  to  ensure  the 
ujidated  test  jirocedure  would  not  affect 
the  measured  AEUE  of  existing  furnaces 
and  boilers.  (62  FR  53508.)  This  interim 
final  rule  was  sidisequently  adopted 
without  change  in  a  final  rule  publi.shed 
in  the  Federal  Register  on  Feliruarv  24, 
1998.  63  FR  9390. 

On  October  20,  2010,  DOE  amended 
its  te.st  Jirocedure  for  furnaces  and 
boilers  to  establish  a  method  for 
measuring  the  electrical  energy  u.se  in 
standby  mode  and  off  mode  for  gas  and 
oil-fired  furnaces  and  boilers  jiursuant 
to  retjuirements  e.stalili.shed  hv  ELSA 
2007.  75  ER  64621.  'Fhese  te.st  jirocedure 
amendments  were  jirimarily  based  on 
and  incorjiorated  by  reference 
jirovisions  of  the  International 
Electrotechnical  Commission  (lEC) 
.Standard  62301  (l-’irst  Edition), 
■‘Household  electrical  ajijiliance.s — 
Measurement  of  standby  jiower.”  On 
December  31, 2012,  DOE  jiulilished  a 
final  rule  in  the  Federal  Register  that 
ujidated  the  incorjioration  by  reference 
of  the  standby  mode  and  off  mode  te.st 
Jirocedure  jirovisions  to  refer  to  the 
latest  edition  of  lEC  Standard  62301 
(.Second  Edition).  77  FR  76831. 

On  January  4,  2013,  DOE  jiulilished  a 
reejuest  for  information  (RFI)  in  the 
Federal  Register  that  reejuested 
comment  and  information  on  a  variety 
of  i.ssue.s  relating  to  the  residential 
furnace  and  boiler  AEUE  te.st  method. 

78  ER  675.  Key  i.ssue.s  di.scu.ssed  in  the 
RFI  include  avenues  for  reducing  test 
burden  and  the  addition  of  a 
jierformance  te.st  for  automatic  means  of 
adjusting  water  temjieratnre  in  hot 
water  boilers. 

II.  Summary  of  the  Notic;e  of  Proposed 
Rulemaking 

In  this  notice  of  jirojio.sed  rulemaking 
(NOPR),  DOE  jirojioses  to  modify  the 
exi.sting  DOE  te.sting  procedures  for 
residential  furnaces  and  boilers  to 
address  an  omission  in  the  current  te.st 
Jirocedure  regarding  the  calculation  of 
AEUE  for  two-stage  and  modulating 
condensing  furnaces  and  boilers  that 
emjiloy  the  ojitional  procedure  to  skip 
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the  heat-up  and  cool-down  tests,  as 
(lescrilMul  in  .siMlion  9.10  (Optional  Te.st 
Procedure  for  (Condensing  Furnaces  and 
Boilers  That  Have  No  Olf-Period  Flue 
lj)sse.s)  of  ASHRAE  103-1993.  Section 
9.10  of  ASHRAE  103-1993.  which  is 
incorporated  hv  reference  into  the  DOE 
test  prcM'.edure  for  n.se  at  Ap|)endix  N  to 
.snhpart  B  of  10  (CFR  j)art  430.  allows 
certain  {:ondensing  furnaces  and  boilers 
to  omit  the  heat-up  and  cool-down  tests 
provided  that  the  model:  (1)  Has  no 
measnrahle  airflow  through  the 
comhustion  i:hamh(!r  and  heat 
exchanger  during  the  burner  off-period, 
and  (2)  has  post-purge  period(s)  of  le.ss 
than  .I  seconds.  Sjjecificallv,  section 
9.10  of  ASHRAE  103-1 993  reads  as 
follows: 

For  units  cli!sign(Hl  willi  no  ineasnrablo 
airtlow  through  the  coinlnislion  chainher  and 
li(!al  exc;hanger  during  ihe  liurner  olf-])i!rioil 
and  liaving  post-purge  periods  of  less  than  a 
stu'.onds,  Di  and  Dr  inav  h(!  set  equal  to  0.0.5. 
At  the  discretion  of  the  one;  testing,  the  cool¬ 
down  and  lieat-up  tests  spec:ifietl  in  0..5  and 
?).(>  may  h(;omitt(;d  on  siu:h  units.  In  lieu  of 
conducting  the  cool-down  and  heat-nj)  tests, 
the  test<!r  may  use  the  losses  determined 
during  tlu!  st(!ad\-state  test  dtiscrilxul  in  ?).l 
when  c  alculating  hcjating  seasonal  cdficicmcy. 

FY/y#/^• 

For  single-stage  condensing  furnaces 
and  boilers,  section  1 1.3.11.3  of 
A.SHRAE  103—1993  jirovides  two 
.separate  cKpiations  to  calculate  the 
heating  seasonal  efficiency  (which 
contrihutc;s  to  tin;  ultimate  calculation 
of  AFllE).  One  ecpiation  is  ha-seni  on  the 
results  of  the  heat-np  and  cool-down 
te.sts  de.scrihed  in  sections  9.5  and  9.0 
and  is  to  he;  used  if  these  tests  were 
conducted,  and  the  other  equation  is 
hascid  on  the  results  of  the  steady-state 
te.st  de.scrihcid  in  section  t).l  and  is  to  he 
used  if  these  tests  were  not  conducted 
and  the  option  in  .section  9.10  was 
employed  instead.  Having  two  separate 
ecpiations  for  this  section  adequately 
addresses  the  diffcirence  in  the  data 
collected  depending  on  whether  the 
option  in  .s(H;tion  9.10  is  employed. 
Therefore,  for  single-stage  condensing 
boilers  and  furnaces,  the  necessary 
expiations  are  alr(;ady  jiresent  for  the 
calculation  of  AFDE  when  the  optional 
|)roc(!diire  de.scrihed  in  section  9.10  is 
utilized. 

However,  for  two-stage  and 
modulating  condensing  furnaces  and 
boilers,  there  are  no  corresponding 
expiations  provieled  in  A.SHRAE  103- 
1993  to  calculate  the  heating  seasonal 
efficiency  (which  contributes  to  the 
ultimate  calculation  of  AFIJE)  if  the 
option  in  .s(x:tion  9.10  is  .selectexl.  The 
endy  equation  prewidexl  in  the  te.st 
procexlnre  to  calculate  the  heating 
seasonal  efficiency  for  twej-stage  and 


nmdulating  condensing  furnaces  anel 
heiilers  rexjuires  values  feir  the  part-load 
efficiencies,  which  are  based  on  the 
results  of  the  heat-up  and  cool-down 
tests.  Thiirefore,  if  two-stage  and 
modulating  condensing  furnaces  or 
boilers  were  te.sted  and  the  heat-up  and 
cool-down  te.sts  were  omitted  in 
accordance  with  section  9.10,  thi!  ])art- 
load  efficiencies,  heating  seasonal 
efficiency,  and  resulting  AFUE  would 
all  h(5  erroneous  if  calculated  using  the 
DOE  test  method.  DOE  is  aware  that 
many  boiler  manufacturers  have  utilized 
the  o])tional  .section  9.10  provisions  for 
two-stage  and  modulating  condensing 
boilers,  regardless  of  the  fact  that  no 
e(]uation.s  exi.st  in  section  11.5.11  that 
would  provide  for  the  calculation  of  the 
j)art-load  efficiencies  for  such 
ixpiipment.  In  calculating  the  AFDE, 
manufacturers  have  used  “0”  for  th(! 
temperatures  that  would  he  taken 
during  the  heat-up  and  cool-down  tests. 
Research  into  this  i.ssue  conducted  by 
the  Air-conditioning,  Heating,  and 
Refrigeration  In.stitute  (AHRI)  revealed 
that  AFUE  values  calculated  for  boilers 
using  this  a])])roach  are  inflated  from 
one  to  four  percent  above  their  true 
values.  (AHRI,  No.  1  at  p.  (>) 

DOE  has  consid(!red  two  options  to 
correc;t  this  i.ssue  for  two-.stage  and 
modulating  condensing  furnaces  and 
boilers,  including:  (1)  suspend  the  use 
of  the  oj)tion  in  .section  9.10  and  reipiire 
heat-up  and  cool-down  tests  he 
jierformed;  and  (2)  develop  or  ado])t  a 
new  .set  of  ecpiations  to  address  the  use 
of  the  ojition  in  section  9.10. 

DOE  has  tentatively  determiiKHl  that 
the  best  conr.se  of  action  is  to  proceed 
with  adopting  ecpiations  to  address  the 
use  of  the  option  in  .scx;tion  9.10. 
Acc:orclingly.  DOE  is  prc)j)o.sing  in 
today’s  NOFR  to  amend  the  test 
prc)c:echire  to  include  expiations  that 
would  allow  for  the  c:alc:ulation  of  the 
part-load  efficienc:ies  at  the  maximum 
input  rate  and  recluc:cxl  input  ratexs  (and 
ultimately  AFUE)  of  two-.stage  and 
modulating  c:onclc!nsing  furnac;e.s  and 
boilers  when  utilizing  the  option  to  .skip 
the  heat-uj)  and  c;ool-clown  te.sts.  as 
jnovidcxl  under  scx:ticm  9.10  of  ASHRAE 
103-1 993. 

In  any  rulemaking  to  amcxul  a  te.st 
prc)c:echire.  DOE  must  clc;termine  to  what 
extent,  if  any,  the  projjosed  test 
])roc:eclure  would  altcx'  the  measurcxl 
energy  effic:ienc;y  or  measurcxl  cmergy 
use  of  any  c;overed  procluc.t  as 
detcirmined  under  the  existing  te.st 
])roc:cxhire.  (42  U.S.C.  0293(e)(1))  If  DOE 
dcjtermines  that  the  amended  te.st 
l)rc)c;ecliire  would  altc;r  the  measurcxl 
efficiency  or  measurcxl  cxiergv  use  of  a 
c’.overcxl  product,  DOE  must  amend  the 


applicable  energy  c:c)n.servatic)u  standard 
ac:c:ordiugly.  (42  U.S.C.  0293(e)(2)) 

The  projjoscxl  tcist  prc)c;cxhire 
amendmeuts  inc:liide  a  revised  method 
for  c;alc:ulating  the  AFUE  for  two-stage 
and  modulating  condensing  furnac.cis 
and  boilers.  While  this  c:hange  may  lc;acl 
to  a  rcivi.sed  AFUE  rating  for  c:ertaiu 
residcmtial  furuac:c!,s  or  boilers,  DOE 
does  not  believe  that  the  resulting 
c;hauges  in  AFUE  would  rcxpiire 
amending  the  a])ijlic:ahle  energy 
c:on.ser\'atic)n  standard  or  affcx:t 
c:c)mpliauc;e  with  the  .standard  by  the 
models  at  i.s.sue  here.  As  noted,  the  cirror 
apjilies  only  to  two-.stage  and 
modulating  c:oudc:u.siug  models,  whic:h 
test  well  above  the  current  minimum 
standards.  The  c;urrent  ininiimnn  energy 
c:on.sc!rvatic)n  standards  are  based  on 
AFUE  ratings  that  c:orre.spond  to  non- 
c;ondensing  furnac;c\s  and  boilers,  and 
those  values  would  not  change  as  a 
result  of  today's  proposal  to  remedy  the 
omission  of  ncx:c;.ssary  expiations 
])ertaining  to  condensing  models.  DOE 
does  not  forc:.see  that  a  model  that  would 
need  to  he  re-ratcxl  using  the  expiation 
proposed  in  today’s  notic:e  would  have 
a  rcxsiilting  AFUE  below  the  miniininn 
rixpiired  effic:ienc:y. 

HI.  Discussion 

A.  D(‘scripiion  of  AFUE  Infhition  Issiios 
Associoiod  Wilh  Omitting  Uool-Down 
and  lloat-U])  Testing  for  Two-Stage  and 
Modulating  Uondensing  Furnaces  and 
Boilers 

Rcx:ent  investigation  by  AHRI  has 
demonstrated  that  the  DOE  test 
proc:cxlure  erroneously  omits  an 
cxjiiation  ncxxled  to  c;alc;iilate  the  AFUE 
rating  of  two-stage  and  modulating 
c:onclensing  fnrnac.es  or  boilers  that 
utilize  an  optional  proc:cxhire  allowing 
the  testcir  to  ski])  the  heat-iq)  and  cool¬ 
down  tests.  This  error  c:arrie.s  through  to 
the  software  c;onnnonly  used  in  the 
heating  industry  to  rate  and  verify  the 
energy  effic;ienc;y  of  residential  furnac.es 
and  boilers,  and,  thus,  the  software 
prochic:es  an  erroneously  high  energy 
effic:ienc;y  rating  for  some  types  of 
produc:t  under  c:ertain  conditions.  DOE 
lias  sinc;e  indejiendently  c;onfirmcxl 
these  findings. 

The  Federal  te.st  |)rc)c:cxhire  for 
determining  the  energy  effic:ienc:v  of 
residential  furnac;es  and  boilers  in 
Appendix  N  to  Siihjiart  B  of  10  CFR  jiart 
430  is  based  largely  iqion  ASHRAE  103- 
1993,  whic;h  the  DOE  test  ])rc)c:cxlure 
inc:c)rporates  by  referenc;e.  A  j)rc)chic;t’.s 
energy  effic:ienc:y  rating  is  expre.ssed  in 
terms  of  AFUE,  whic;h  is  an  e.stimate  of 
the  j)rodnc;t’s  fuel  c:on.sumption  during 
the  heating  season  when  ojierating 
under  a  set  of  .standard  conditions. 
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Energy  lo.st  during  a  product’s  transient 
heat-up  and  cool-down  stages  ainl 
during  steady-state  operation  reduces 
the  product’s  AFIIE  rating,  which  can 
1)(!  no  higluir  than  100  ])ercent. 

ASHRAE  103-109.3  recpiinis 
consideration  of  .several  sources  of 
energy  loss  when  determining  a 
product’s  energy  efficiency  rating.  For 
iu)n-weatheri7.ed  residential  boilers, 
which  DOE  recjuires  be  rated  as  indoor 
units  (10  OFR  part  430,  sul)))art  B. 
App(;ndix  N,  .section  10.1  in  the 
definition  of  Effvus),  all  energy  loss  is  in 
the  form  of  heat  exhausted  from  the 
produce’s  vent  system.  During  the 
hurner’s  on-cycle,  losses  consist  of 
residual  heat  in  the  fine  gases  and  One 
gas  condensate.  During  the  burner  off- 
cycle,  los.ses  include  heat  transferred 
from  the  product’s  luiat  exchanger  to 
any  air  that  moves  through  the  heat 
exchanger  when  the  combustion  air  fan 
is  running  to  purge  combustible  gases 
from  the  boiler  and/or  naturally  due  to 
residual  draft  in  the  vent  sy.stem.  If  the 
product  draws  combustion  air  from 
inside  the  heated  sjiace.  losses  also 
include  the  heat  contained  in  the  warm 
room  air  vented  during  the  on-cvcle  and 
off-cycle  (/.e.,  infiltration  loss).  .Since 
boilers  are  rated  as  indoor  units,  off- 
cycle  infiltration  losses  can  he 
significant,  therefore  most  mid- 
efficienc;y  boilers  are  equip])ed  with 
vent  dam])ers  to  minimize  the  loss  of 
room  air  in  the  off  cycle.  Also,  because 
boiler  heat  exchangers  retain  a 
significant  amount  of  heat  in  the  form 
of  hot  water,  off-cycle  sensible  heat 
lo.sses"*  can  be  significant. 

In  contrast  to  residential  boilers.  DOE 
r(i(iuires  that  non-weatherized 
residential  furnaces  be  rated  as  i.solated 
combustion  systems  (ICS)  (10  CFR  430, 
snhpart  B,  Appendix  N,  .section  10.1  in 
the  definition  of  Effvus).  This  means 
that  furnaces  arc;  assumed  to  draw  all 
combustion  air  from  outside  the 
building.  Since  no  indoor  air  is  u.sed  for 
the  combustion  jjrocess,  there  is  no 
efficiency  ])enalty  related  to  lu;ating  the 
unconditioned  air  which  woidd 
infiltrate  the  house.  Moreover,  furnace 
heat  exchangers  have  lower  rc.'sidual 
thermal  mass  than  boiler  heat 
exchangers,  so  off-cycle  sensible  losses 
are  less  significant. 

Off-cycle  infiltration  and  sensible  heat 
lo.sses  are  (piantified  by  the  heat-up  and 
cool-down  tests  c:ontained  in  A.SHRAE 
103-1993.  In  the.se  te.sts,  the  test 
engineer  measures  the  temjjeratnre  and 
mass  flow  of  the  vent  gases  as  the  flue 


'  ■'.Si!nsil)l(i  li(!iil"  is  luiiit  lixdianf’iid  In’  a  laxly  or 
tli(!rmo(lynami(:  sy.slom  tlial  is  Iho  rosull  of  a  cliango 
of  toinporaluro.  llii!  lorm  is  usod  in  contras!  to 
“lalont  lioat,"  wliidi  is  tlx;  amount  of  liiiat 
(ixtliaiif’od  without  chanm;  of  toniijoraturo. 


ga.ses  rise  to  steady-state  temjjerature 
and  after  the  burner  is  tnrnecl  off. 
However,  the  test  engineer  is  allowed  to 
omit  the  heat-up  and  cool-down  tests  for 
condensing  furnaces  and  boilers  that  are 
“units  designed  with  no  measurable 
iiirllow  through  the  combustion 
chamber  and  heat  exchanger  during  the 
hurtier  off-])eriod  and  having  ])ost-pnrge 
periods  of  less  than  .'i  .seconds.”  (See 
ASHRAE  103-1993,  .section  9.10, 
“()j)tional  Test  Procedures  for 
(Condensing  Furnaces  and  Boilers  That 
Have  No  Off-Period  Fine  Lo.sses.”)  .Since 
air  movement  through  the  heat 
exchanger  in  the  off-cycle  is  responsible 
for  any  off-cycle  AFUE  pttnalties  for 
boilers,  when  no  air  can  flow  through 
the  heat  exchanger  in  the  off-cycle,  there 
is  no  AFIIE  j)enalty  to  be  calculated. 
Thus,  A.SHRAE  103-1993  reasonably 
disregards  infiltration  and  sensible  heat 
los.ses  in  the  off-cycle  for  condensing 
])roduct.s  when  air  cannot  flow  through 
the  heat  exchanger  by  tillowing  the 
manufacturer  the  option  to  omit  the 
heat-up  and  cool-down  te.sts.  This 
reduces  the  testing  burden  and  would 
have  a  negligible  effect  on  a  product’s 
AFUE  rating. 

At  the  j)resent  time,  the  judgment  of 
whether  a  tmit  is  designed  with  no 
measurable  off-cycle  airflow  tyi)icallv 
has  been  determined  at  the  discretion  of 
the  testing  ttngineer  and/or  the 
manufacturer  who  is  responsible  for 
testing.  DOE  plans  to  investigate 
objective  methods  for  determining 
whether  units  have  no  measnriihle  off- 
cycle  airflow  in  a  sejjarate,  ongoing  test 
procedun;  rulemaking  for  furnaces  and 
boilers.-'’  .Should  the  test  engineer  elect 
to  omit  the  heat-up  and  cool-down  te.sts. 
A.SHRAE  103—1993  ])rovide.s  an 
alternate  calculation  that  omits  the 
results  oftho.se  tests  for  singht-stage 
condensing  products  (section  11.3.11.3). 
However,  the  alternate  calculation 
applies  only  to  products  having  a  single 
firing  rate — there  is  no  counterpart  in 
section  11. .5. 11  for  two-.stage  and 
modulating  condensing  products.  I’hus, 
A.SHRAE  103-1993  and  the  Federal  test 
procedure  do  not  provide  a  method  of 
calculating  AFUE  for  two-.stage  and 
modulating  condensing  products  when 
the  heat-up  and  cool-down  tests  are 
omitted,  even  thottgh  the  test  jirocedure 
explicitly  provides  for  such  an  option. 
This  ambiguity  has  worked  its  way  into 
the  AFUE  calculation  .software “ 


'>  I''or  mon;  inlbrmiition  on  tho  oiixoini>  lost 
|)ro(:(xlm'(!  rulomakiii"  tor  rosidonliiil  lurmioos  iind 
t)oil(!rs.  soo:  hlli)://\viv\\  l  .i;(;r(!.(^nrif’v.f>(n’/l)iiil<linf’s/ 
(ippUnnca  sl(inil(ir(ls/nil(niuiking.(isi)x/nilciil/r>5 
'■  Dot;  iiotos  that  llu!  sollwarr;  volimtarilv  usod  bv 
maiudaolurors  to  sirrximlino  tho  calculations  in 
Appendix  N  to  .Suhparl  15  of  I’arl  4:50  is  not  DOK- 
issuod  or  a))provod.  It  is  tho  manulacluror’s 


commonly  employed  by  industry  in 
te.sting  and  rating  residential  furnaces 
and  hoiktrs.  The  softwart;  was  originally 
developed  by  the  National  In.stitnte  of 
.Science  and  Technology  (Nl.ST),  before 
being  reprogrammed  for  use  with 
Microsoft  Windows  ;md  offered  for  sale 
by  the  Uas  Appliance  Manufacturers 
A.ssociation  (UAMA),  which  is  now 
AHRl.  AHRI  is  the  trade  association  for 
manufacturers  of  heating  e(|uipment, 
and  it  also  administers  an  industry 
energy  efficiency  verification  program. 

As  noted  above,  when  calculating  the 
AFUE  of  a  product  for  which  the  heat¬ 
up  and  cool-down  te.sts  have  been 
omitted,  te.st  engineers  have  been 
.substituting  0  °F  for  various 
temj)erature.s  ordinarily  measured 
during  the  omitted  te.sts.  For  single-.stage 
condensing  etjuipment,  these  zeros 
trigger  the  AFUE  calculator  to  u.se  the 
correct  alternate  equation.  However,  for 
two-stage  and  modulating  condensing 
eejuipment,  the  AFUE  calculator 
erroneously  uses  those  zeros  in  the 
ordinary  efficiency  calculation  as  if  the 
heat-up  and  cool-down  te.sts  were 
actually  perforimttl.  The  calcailated 
results  indicate  that  the  boiler  .seems  to 
be  recovering  heat  during  heat-up  and 
cool-down  instead  of  losing  it.  which 
inllates  its  AFUE  rating.  <md  according 
to  AHRl,  the  error  results  in  the  over¬ 
rating  of  AFUE  in  two-.stage  iind 
modulating  condensing  prodiu:t.s  by  one 
to  four  percent.  (AHRl.  No.  1  at  p.  (i) 

The  error  applies  to  any  two-.stage  or 
modulating  condensing  jtrodnet  for 
which  the  heat-ii])  and  cool-down  tests 
have  been  omitted.  Based  on  a.ssertions 
from  AHRl,  such  over-rating  ajtpears  to 
he  common  for  high-effic;iency 
condensing  boilers  and  no  other  product 
type.  (AHRl,  No.  1  at  p.  2) 

B.  Options  To  Correct  Existin’’  Test 
Procedure 

In  considering  how  to  atldr(;.s.s  the 
omitted  calculation  for  two-stage  and 
modulating  conden.sing  furnaces  and 
boilers,  DOE  considered  two  potential 
oj)tions:  (1)  .Susjtending  the  use  of 
.section  9.10  for  those  models:  and  (2) 
develo])ing  or  adojiting  a  new  set  of 
eeptations  to  address  the  use  of  the 
o])tion  in  section  9.10  with  those 
models.  Etich  of  these  pot(;ntial  options 
is  discussed  in  detail  below. 

1.  .Suspend  the  U.se  of  .Section  9.10  for 
'I'wo-.Stage  and  Modulating  Uondensing 
Furnaces  and  Boilers 

The  existing  DOE  te.st  procedure 
currently  does  not  providt;  the  tieces.sary 


riisponsihilily  to  onsiin;  that  any  sollwan;  (im|)loy(!fl 
to  autonialo  tho  IX)K  tost  procodun;  (xpiatioiis  is 
i:onsislonl  with  tho  oxaci  inolluxls  in  tho  tost 
procoduro. 
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(K]iiations  to  accommodate  the  u.se  of  the 
option  in  stwlion  0.10  of  ASHRAF  103- 
1903  for  two-.stage  and  modidating 
condensing  tKpiipment  in  the 
calculations  j)rovided  in  section  11. .1.11. 
If  DOF  were  simply  to  suspend  the  use 
of  .s(K;tion  9.10  for  two-stage  and 
modulating  |)roducts.  manufacturers 
and  test  engineers  would  need  to 
conduct  heat-uj)  and  cool-down  tests  for 
all  two-stage  and  modulating  furnaces 
and  boilers,  both  condensing  and  non¬ 
condensing. 

DOF  considered  this  oj)tion  as  a 
straightforward  aj)proach  that  could  he 
imj)lemented  (piickly.  would  eliminate 
confusion,  and  would  resolve  this  issue. 
RtKpiiring  the  heat-up  and  cool-down 
tests  would  also  ensure  more  accurate 
AFllF  ratings  than  tho.se  developed 


using  the  optional  method  in  .section 
9.10.  However,  this  approach  would 
also  increase  test  burden  on 
manufacturers  and  industry.  Not  only 
would  tliis  he  an  issue  for 
manufacturers  rating  (upiipment 
efficiency  in  the  future,  hut  initiallv,  it 
would  recpiire  a  significant  amount  of 
re-rating  of  existing  etpnpment  through 
additional  te.sting,  which  could 
significantly  burden  test  labs.  l)j)on 
considering  the.se  concerns  and  the 
potential  alternatives  discns.sed  later  in 
this  section.  DOF  has  tentatively 
decided  not  to  pursue  this  option. 

2.  Develop  Additional  Fepiations  To 
C-orrect  Fxi.sting  Te.st  Procedure 

A.SHRAF  103—1993  lacks  eejuations 
for  determining  heating  seasonal 
efficiency  for  two-stage  and  modulating 


Q  -Ic-  - 
+  ^S.OFF  +  ^LOS  + 


condensing  furnace  and  heeiler  products 
when  the  heat-uj)  and  cool-down  te.sts 
an;  omitted.  For  single-stage  e(|uipment, 
when  the  heat-U])  and  cool-down  tests 
an;  omittenl,  an  alternate  ecpiation  is 
provided  in  which  cyclic  sensible  and 
infiltration  lo.ss  factors  are  re])laced  with 
the  steady-state  sensible  heat  loss  factor, 
corrected  for  ouliloor  air  temperature  if 
applicable.  More  sj)ecifically,  in  section 
11.3.11.3.  “Heating  Seasonal 
Flficiency,”  the  alt(;rnate  ecpiation 
substitutes  the  steady-state  .sensible  heat 
loss  adjusted  for  outdoor  air 
temperatun!  when  apjjlicahle,  in  ])lace 
of  the  sum  of  the  sensible  and 
infiltration  heat  losses  during  the  on 
and  off  cycles. 

If  the  o])tion  in  section  9.10  of 
A.SHRAF  103-1993  is  not  emjiloyed: 


^!,0Fr 


) 


If  the  option  in  section  9.10  of 
A.SHRAF  103-1993  is  emploved: 


EffXiis  -  100  —  Lf  ^  -F  Lc  -  if  -  Cjlj  — 


■ON 


ioN  + 


(^s)(^5.55) 


.So.  under  the  option  in  .section  9.10 
of  A.SHRAF  103-1993.  (T’sKLs.vs)  is 
.suh.stituted  for  (I^s.ox  +  Fs.oi  i  F/ ox  -f- 

l^ioi  t  )• 

This  conce])t  of  replacing  cyclic 
infiltration  and  .sensible  heat  losses  with 


steady-state  infiltration  and  sensible 
heat  losses  also  ajiplies  when  dealing 
with  two-.stage  and  modulating 
condensing  furnaces  and  boilers.  DOF 
j)ropose.s  the  following  ecpiations  for  u.se 
in  testing  two-.stage  and  modulating 


condensing  furnaces  and  boilers  when 
employing  the  option  in  section  9.10  of 
A.SHRAF  103-1993: 

1 1  ..1.1 1 .1  Part-Load  Efficiancy  at 
Hadacad  Fuel  Input  Rate 


£ffyU,R  —  100  -  +  L/;  —  Lc  —  Cjtij  — 


'O.v 


{Cs){ls,ss') 


WlKin;:  f.’s  =  value  as  (lofiiiod  in  section  11. .1.10.1  at  11. .1.11. 2  Part-Load  Efficiency  at 

Lyss  =  value  as  defined  in  section  11. .1.0  at  nulncitui  input  ral(!  Maxinuiin  Enel  Input  Rate 

n;dnc(!d  in|)nl  rale; 


^ON 

(^s)(ls,5s) 


Wlmre:  f.’v  =  value  as  defined  in  .section  11.1.10.1  at  In  its  investigation  of  the  issue,  AHRl 

ks  .vs  =  value  as  defined  in  section  11.1.0  at  inaximnin  input  rale  develo])ed  identical  equations  to 

maximum  input  rate  accommodate  the  ojdion  of  omitting  the 
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heat-up  and  cool-down  tests,  as  they 
])(;rtain  to  two-stage  and  modulating 
conchmsing  furnac(;s  and  l)oilers.  (AURI, 
No.  2  at  p.  1) 

C.  Ucsiilts  ()l  PraliniiiKtry  IX)H  Tostiny, 

IX)H  conducted  testing  on  two 
modulating  condensing  residcmtial 


l)oilers  to  validate  the  ecjuations 
discu.ssed  al)ove.  The  te.st  results 
showed  that  the  AFUEs  calculated  l)v 
omitting  the  heat-up  and  cool-down 
tests  and  using  ol  the  ecjuations 
discussed  in  .section  111.13.2  were  within 
0.04  percent  AFUE  of  the  AFUE 


determined  using  the  heat-up  and  cool¬ 
down  tests.  Tables  111.1  and  III. 2  show 
the  results  of  the  testing  and  various 
intermediate  values  for  the  two  boilers, 
labeled  boilers  “A”  and  “13.” 


Table  III.lTest  Results  for  Boiler  Model  “A” 


Description 


Dr  Draft  Factor 


Heat-up  temp  @  1  min 


Heat-up  temp  @5.5  min 


Cool-down  temp  @  3.75  min 


Cool-down  temp  @  22.5  min 


Cool-down  temp  @  45  min 


On-cycle  time  constant  (min) 


15 


Off-  cycle  time  constant  (min) 


15 


Effective  Flue  gas  temp 
differences  at  burner  start  up 
(Fo) 


Effective  Flue  gas  temp, 
difference  at  shutdown  (F°) 


Start-  up  Burner  Cycling 
effective 


Correction  factor  that  corrects 
for  the  use  of  outside  air  for 
combustion 


Effective  Flue  Gas  Temp 
Difference  at  burner  start-up, 
corrected  for  burner  cycling 
effect  (F°) 


Ratio  of  combustion  air  to 
stoichiometric  air 


Multiplication  factor  for 
sensible  heat  loss  during  on 
cycle 


On-cycle  sensible  heat  loss 


Multiplication  factor  for 


Scenario  1: 

Scenario  2: 

Heat-up/  cool-down 
tests 

Employ  9.10  using 
new  calculations 

.05 

.05 

120 

N/A 

124 

N/A 

94 

N/A 

81 

N/A 

75 

N/A 

4.096 

N/A 

3.662 

N/A 

16.266 

N/A 

.922 

N/A 

7.659 

N/A 

23.926 

N/A 

.814 

N/A 

1.446 

1.446 

9.02 

N/A 

1.37 

1.37 

.0248 

N/A 

1.956 

N/A 

.222 

N/A 
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sensible  heat  loss  during 
burner  off  cycle 

4'F<mX 

Minimum  Flue  gas  temp 
difference  above  room  temp 

1 

N/A 

Effective  minimum  flue  gas 
temp  difference  above  room 
temp  corrected  for  burner 
cycling  effect 

1.22 

N/A 

^T.OFF 

Shutdown  Burner  Cycling 
effect  correction  factor 

.897 

N/A 

^FO 

Effective  Flue  gas  temp 
difference  at  burner  shutdown, 
corrected  for  burner  cycling 
effective  (°F) 

26.18 

N/A 

¥5 

Off-cycle  sensible  heat  loss 
integration  factors 

.0804 

N/A 

F6 

.0077 

N/A 

^LA 

Average  Latent  Heat  Loss  of 
test  fuel  used 

9.55 

9.55 

^S.SS 

Average  Sensible  Heat  Loss  at 
Steady-State  Operation 

1.393 

1.393 

Part-Load  Heat  Loss  Due  to 
Condensate  Going  Down  the 
Drain 

.014 

.014 

Lc 

Latent  Heat  Gain  Under  Part- 
Load  Conditions 

.6665 

.6665 

Off-cycle  infiltration  loss 

N/A 

^!.OFF 

On-cycle  infiltration  loss 

N/A 

^S.OFF 

Off-cycle  sensible  heat  loss, 
for  system  9  or  1 0 

.0199 

N/A 

^ffyss.R 

Steady-state  efficiency  at 

1  reduced  firing  rate 

89.63 

89.63 

myv.R 

Part-load  efficiency  reduced 
firing  rate 

89.13 

89.09 

Erfyv.M 

Average  part-load  efficiency 
at  modulaiiiig  firing  rate 

89.65 

89.65 

^ffyn.s. _ 

Heating  Seasonal  Efficiency 

89.48 

89.45 

AFUE 

Annual  Fuel  Utilization 
Efficiency 

89.48 

89.45 

Table  I1I.2  Test  Results  for  Boiler  Model  “B” 


Value 

Description 

Scenario  1: 

Scenario  2: 

Heat-up/  cool-down 

Employ  9.10  using 

tests 

new  calculations 

Dp 

Draft  Factor 

.05 

.05 

7688  Federal  Register /  Vol.  78,  No.  23 /Monday,  February  4,  2013 /Proposed  Rules 


117 

N/A 

Heat-up  temp  @5.5  min 

119.9 

N/A 

Cool-down  temp  @  3.75  min 

111 

N/A 

'^F.OFFit.’^r 

Cool-down  temp  @  22.5  min 

106 

N/A 

T'F.QFFirs'i 

Cool-down  temp  @  45  min 

78 

N/A 

_ llFX _ 

On-cycle  time  constant  (min) 

1.323 

N/A 

^r?.v 

15 

r  ox 

11.337 

N/A 

^0  FF 

Off-  cycle  time  constant  (min) 

114.11 

N/A 

^riFF 

15 

T  OFF 

.1314 

N/A 

&FO\ 

Effective  Flue  gas  temp 
differences  at  burner  start  up 

(F°) 

6.388 

N/A 

^'fox 

Effective  Flue  gas  temp, 
difference  at  shutdown  (F°) 

34.102 

N/A 

^r.o.v 

Start-  up  Burner  Cycling 
effective 

.288 

N/A 

Correction  factor  that  corrects 
for  the  use  of  outside  air  for 
combustion 

1.541 

1.541 

^f.O 

Effective  Flue  Gas  Temp 
Difference  at  burner  start-up, 
corrected  for  burner  cycling 
effect  (F°) 

2.837 

N/A 

^T.F 

Ratio  of  combustion  air  to 
stoichiometric  air 

1.206 

1.206 

Multiplication  factor  for 
sensible  heat  loss  during  on 
cycle 

.02199 

N/A 

On-cycle  sensible  heat  loss 

1.766 

N/A 

^S.OFf 

Multiplication  factor  for 
sensible  heat  loss  during 
burner  off  cycle 

0.194 

N/A 

Vra=.v 

Minimum  Flue  gas  temp 
difference  above  room  temp 

6 

N/A 

li'V. 

Effective  minimum  flue  gas 
temp  difference  above  room 
temp  corrected  for  burner 
cycling  effect 

7.32 

N/A 

Shutdown  Burner  Cycling 
effect  correction  factor 

.9 

N/A 

^'fo 

Effective  Flue  gas  temp 
difference  at  burner  shutdown, 
corrected  for  burner  cycling 
effective  (°F) 

37.44 

N/A 
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As  shown  in  the  tahhis  aliove.  tlu; 
difierenee  between  the  AFUE  values 
calculated  using  section  ‘t.lO  of 
ASllRAE  1()3-19‘)3  with  the  proposed 
ecjnations  and  the  AFUE  values 
calculated  using  the  heat-up  and  cool¬ 
down  tests  is  0.03  percent  AFUE  for 
boiler  “A”  and  0.04  percent  AFUE  for 
boiler  "B.”  DOE  believes  that  the 
difference  between  the  two  calculation 
methods  is  small  enough  that  the  AFUE 
values  using  the  new  eepiations  are 
re])resentative  of  the  actual  performance 
of  the  models.  Thus,  the  resulting  values 
are  an  accurate  rej)resentation  of  the 
product’s  eiKirgy  efficiency  for 
consumer  information  i)urposes  and 
would  result  in  minimal  additional  test 
burden. 

D.  Proposed  Corwctive  Action 

DOE  is  proposing  to  amend  the  DOE 
test  ])rocedure  for  residential  furnaces 
and  boilers  in  Appendix  N  to  snhpart  B 
of  10  (T'R  part  430  by  adoi)ting  the 
alternate  equations  that  were  develojjed 
by  DOE  and  also  indej)endentlv 
proj)o.sed  by  AHRl,  as  described  in 
section  111.B.2  above. 


Procedural  Issues  and  Regulatory 
Review 

A.  licviaw  Under  Executive  Order  12t{()() 

The  Office  of  Management  and  Budget 
has  iletermined  that  test  procedure 
rulemakings  do  not  con.stitute 
“significant  regulatory  actions”  under 
.section  3(f)  of  Executive  Order  12800, 
“Regulatorv  Planning  and  Review,”  38 
FR  51735  (Oct.  4,  1993).  Accordingly, 
this  regulatory  action  was  not  subject  to 
review  under  the  Executive  Order  by  the 
Office  of  Information  and  Regulatorv 
Affairs  (OIRA)  in  the  Office  of 
Management  and  Budget  (OMB). 

B.  Review  Under  the  RegulutotY 
Flexibility  Act 

'file  Regulatory  Flexibility  Act  (“Act”) 
(5  U.S.Ck  001  et  sety,  as  amended) 
n!(|uires  preparation  of  an  initial 
regulatorv  flexibilitv  analvsis  (IFRA)  for 
any  rule  that  by  law  mu.st  Ixi  ])roposed 
for  public  comment  and  a  final 
regulatory  flexibility  analysis  (FRFA)  for 
any  such  rule  that  an  agenev  adopts  as 
a  final  rule,  unless  the  agency  certifies 
that  the  rule,  if  promulgated,  will  not 
have  a  significant  et:onomic  impact  on 
a  substantial  nninher  of  small  entities.  A 
r(!gnlatory  flexibility  analvsis  amines 
the  impact  of  the  rule  on  small  entities 
and  considers  alternative  wavs  of 


reducing  negative  effects.  Akso,  as 
recpiired  by  Executive  Order  13272, 
“Ihoj)er  Oonsideration  of  Small  Entities 
in  Agency  Rnlemaking,”  07  FR  53401 
(Augu.st  10,  2()()2).  DOE  publisluid 
])rocedures  and  policies  on  Fehruarv  19, 
2()()3.  to  ensure  that  the  potential 
imj)acts  of  its  rides  on  small  entities  are 
jjrojjerlv  considered  during  the  DOE 
rulemaking  process.  08  FR  7990.  DOE 
has  made  its  procedures  and  policies 
available  on  the  Offit:e  of  the  General 
Counsel’s  Web  site:  http://energy.gov/ 
gc/office-generol-counsel. 

DOE  reviewed  today’s  projxised  rule 
under  the  jn  ovisions  of  the  Regulatorv 
Flexibility  Act  and  the  procedures  and 
jiolicies  published  on  Fehruarv  19, 

2003.  DOE  has  concluded  that  the  rule 
would  not  have  a  significant  impat;t  on 
a  substantial  number  of  small  entities. 
'File  factual  basis  for  this  certification  is 
as  follows: 

For  manufacturers  of  residential 
furnaces  and  boilers,  the  Small  Business 
Admini.stration  (SBA)  has  set  a  size 
threshold,  which  defines  tho.se  entities 
classified  as  “small  bnsines.ses”  for  the 
jmrpo.ses  of  the  Act.  DOE  used  the 
SBA’s  small  business  size  standards  to 
determine  whether  any  small  entities 
would  he  subject  to  the  requirements  of 
the  rule.  13  CFR  i)art  121.  These  size 
.standards  and  codes  are  established  hv 
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the  North  American  Industry 
Classification  System  (NAICiS)  and  are 
available  at  hlt})://\v\v\v.sl)(i.i>nv/sit(is/ 
(hfauli/rihs/fihs/ 

Six(i  Standards  Tahhf  1  }.pdf. 

Residential  boiler  manidacturing  is 
classified  under  NAICS  333414, 

"Heating  e(jui])ment  (excejit  warm  air 
furnaces)  manufacturing,”  for  which  the 
size  threshold  is  500  employees. 
Residential  furnace  manufacturing  is 
classified  under  NAICS  333415.  "Air- 
c:onditioning  and  warm  air  heating 
(!(]uipment  and  commercial  and 
industrial  refrigeration  e(pii])ment 
manufacturing"  for  which  the  size 
threshold  is  750  em})lovees.  DOE 
surveyed  the  AHRl  certification 
direi:tories  for  furnaces  and  boilers,  as 
well  as  the  SBA  database  and  market 
re.search  tools  (e.g.,  Hoovers^),  to 
identify  manufacturers  of  residential 
furnaces  and  boilers.  DOE  then 
consulted  puhlically-availahle  data  or 
contacted  comjjanies,  as  necessary,  to 
determine  if  they  meet  the  SBA’s 
definition  of  a  "small  business” 
manufacturer,  and  have  their 
manidacturing  facilities  located  within 
the  United  States.  Based  on  this 
analysis,  DOE  identified  11  small 
businesses  that  manufacture  residential 
furnaces,  and  14  .small  businesses  that 
manufacture  residential  boilers  (one  of 
which  also  manufactures  residential 
furnaces),  for  a  total  of  24  small 
husines.ses  potentially  imjiacted  hv  this 
rulemaking. 

'foday’s  notice  of  jiroposed 
rulemaking  would  amend  DOE's  test 
procedure  by  incorporating  additional 
equations  to  account  for  the  use  of 
.section  9.10  of  ASHRAE  103-1993  (the 
relevant  industry  standard  incorporated 
by  reference)  for  two-stage  and 
modulating  condensing  furnaces  and 
boilers.  As  exiilained  earlier  in  this 
notice,  section  9.10  permits  a 
manufacturer  of  condensing  furnaces 
and  boilers  the  ojition  of  omitting  the 
specified  heat-uj)  and  cool-down  tests  if 
the  model  has  no  measurable  airtlow 
through  the  combustion  chamber  and 
heat  exchanger  during  the  burner  off 
period  and  has  jiost-jnirge  period(s)  of 
less  than  5  .seconds.  However,  under  the 
current  DOE  test  procedure,  the 
equations  needed  to  use  .section  9.10  do 
not  exist  for  two-.stage  and  modulating 
condensing  models,  and,  thus,  DOE 
assumes  that  manufacturers  are 
currently  conducting  the  heat-uji  and 
cool-down  tests  in  order  to  pro])erly  rate 
the  performance  of  their  two-stage  and 
modulating  condensing  furnaces  and 
boilers.  Therefore.  DOE  believes  the 
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eipiations  proposed  for  adojjtion  today 
would  lessen  manufacturer  burden  in 
compari.son  to  ajiplication  of  the  current 
test  procedure,  'fo  the  extent  that  any 
manufacturers  have  applied  the  option 
in  section  9.10,  even  in  absence  of  the 
eiiuations  needed  to  n.se  that  section,  to 
rate  the  AFUE  of  their  two-.stage  and 
modulating  condensing  furnace  and 
boiler  models,  those  manufacturers 
would  he  required  to  re-rate  their 
models  using  either  today’s  propo.sed 
eipiations,  if  adojited  in  a  final  rule,  or 
by  conducting  the  heat-up  and  cool¬ 
down  tests.  The  e.stimated  costs  of  re¬ 
lating  using  the  propo.sed  ecjuations  is 
discu.s.sed  below,  along  with  the 
e.stimated  costs  of  conducting  the  heat- 
uj)  and  cool-down  tests. 

DOE  believes  that  manufacturers  are 
likelv  to  choose  one  of  two  ajiproaches 
to  u.se  the  jiropo.sed  ecjuations  to 
recalculate  the  efficiency  of  two-.stage 
and  modulating  condensing  models  for 
which  .section  9.10  has  been  einjiloyed: 

(1)  Manufacturers  may  recalculate  the 
efficiency  for  each  model  individually 
by  doing  the  calculations  manually:  or 

(2)  manufacturers  may  ujidate  the  AFUE 
calculation  comjiuter  program  to 
account  for  the  new  ecjuations. 

DtlE  e.stimates  that  rec;alc:ulating  the 
AFUE  manually  using  the  new  ecjuation 
would  take  between  30  minutes  and  1 
hour  j)er  basic:  model.  At  an  hourly  rate 
of  .$00  for  a  te.st  lab  technician,  D()I'] 
believes  that  eac;h  model  that  is  re-rated 
in  this  manner  would  cost 
ajijiroximatelv  .$30  to  .$00. 

Alternatively,  an  individual 
manufac:turer  may  clec:icle  to  rejirogram 
its  software  for  calc;ulating  AFUE  to 
ac:c;ount  for  the  new  ecjuation.  DOE 
cxstimates  that  a  programmer  would 
need  between  10  and  40  hours  to 
rewrite  the  jjrogram  c:ocle  to  acc;ount  for 
this  new  ecjuation.  At  an  hourly  rate  of 
$80  for  a  jjrogrammer,  the  resulting  c:ost 
would  be  a  one-time  expenditure  of 
.$1280  to  .$3200  to  ujidate  the  automatic 
AFUE  calculation  program.  DOE  notes 
that  given  the  role  AHRl  has 
traditionally  jilayed  and  the  jiotential 
for  c:o.st  savings  for  AHRl  members 
AHRl  may  dec:ide  to  rejirogram  its 
software.  In  this  c:a.se,  the  effort  recjuired 
to  recalc:ulate  AFUE  for  individual 
manufacturers,  would  he  muc:h  less  than 
the  c:o.st  AHRl  would  inc;ur  to  modify 
the  jirogram,  as  de.sc;rihecl  in  the 
following  j)aragraj)h. 

DOE  notes  that  at  the  time  of  this 
jnihlication,  the  AHRl  c:ertific;ation 
directories  for  residential  furnac:es  and 
boilers  c:c)ntain  a  combined  total  of  over 
1800  active  c;onclensing  models  for 
whic:h  rec:alculation  could  jiotentially  be 
recjuired,  although  only  a  frac:tion  of  the 
total  condensing  models  would  he  two- 


.stage  and  modulating  j)rc)duc:t.s  whic;h 
might  need  to  he  re-rated  using  the  new 
ecjuations.  Furthcir,  DOE  notes  that 
AHRl  recjuired  member  manufacturers 
of  condensing  two-.stage  or  c:onclensing 
modulating  boilers  to  either:  (1)  Re-rate 
their  jiroclucts  at  90  j)erc:ent  AFUE:  (2) 
clisc:ontinue  the  model:  or  (3) 
substantiate  the  model’s  effic:ienc:v 
rating  by  jiroviding  data  from  the  heat 
uj)  and  c:ool  clown  tests.  (AHRl,  No.  1  at 
j).  2)  DOE  examined  the  number  of 
models  in  the  AHRl  certified  clirec:torv 
for  boilers  that  are  rated  at  90  jierc.ent 
AFUE  (the  majority  of  whic:h  are  likely 
to  he  re-rated  models  that  u.secl  option 
9.10)  and  found  that  there  are  210 
models  rated  at  tK)  j)erc:ent  AFUE.  If  all 
of  these  models  were  to  he  re-rated 
through  the  u.se  of  the  ujDclated 
c:omjmter  jirogram,  the  jjer-model  c:ost 
would  he  .$0  to  $15. 

In  c:omj)arison  to  re-rating  jiroduct 
effic:ienc:y  using  the  jirojiosecl  ecjuations, 
DOE  e.stimates  that  conducting  the  heat- 
uj)  and  c:ool-down  tests  generally 
recjuires  2  hours  c:oml)inecl  for  two-stage 
and  modulating  c:onclen.sing  jiroclucts.  In 
c:ontra.st,  at  $00  jier  hour  for  a  lab 
tec:hnic:ian,  the  co.st  to  jierform  the  heat- 
uj)  and  cool-down  tests  is 
ajijiroximately  $120  jier  model. 

When  c:c)nsiclering  the  c:c).st.s  disc.nsscul 
above,  DOE  believes  they  are  small 
relative  to  the  overall  c.ost  of 
manufac:turing,  testing,  and  c:ertifving 
residential  furnac:e  and  boiler  i)rocluc:t.s. 
DOE  seeks  c:c)mment  on  its  c:onc:ln.sion. 
For  the  reasons  stated  above,  DOE 
certifies  that  the  jirojio.sed  rule,  if 
jiromulgated,  would  not  have  a 
signific:ant  ec:onomic:  imjiac.t  on  a 
substantial  number  of  small  entities, 
'riierefore,  DOE  did  not  jirepare  an 
initial  regulatory  flexibility  analysis  for 
the  projiosed  rule.  DOE  will  transmit  its 
c:ertiric:ation  and  a  sujijiorting  statement 
of  fac:tual  basis  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA  for  review 
jmrsuant  to  5  U..S.C.  (i()5(h). 

C.  Review  Under  the  Paperwork 
Reduction  Act  of  lt)95 

Manufacturers  of  residential  furnac:e.s 
and  boilers  mu.st  c:ertify  to  DOE  that 
their  j)rocluc:ts  c:omj)lv  with  all 
aj)jjlic:ahle  energv  conservation 
.standards.  In  c:ertifying  c:c)mj)lianc:e. 
manufac:turer.s  must  te.st  their  j)rc)cluc:t.s 
ac:c:c)rcling  to  the  DOE  test  j)rc)c:eclures  for 
residential  furnac:es  and  boilers, 
inc:luding  any  amendments  adojited  for 
thci.se  test  jiroc:eclure.s  on  the  date  that 
c:omjilianc:e  is  recjuired.  DOE  has 
established  regulations  for  the 
c:ertific:aticin  and  rec:circlkeejiing 
recjuirements  for  all  covered  c:onsumer 
jirciduc:ts  and  c:ommerc:ial  ecjuijiment, 
inc:lucling  residential  furnac:e.s  and 
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l){)iler.s.  78  FR  12422  (March  7,  2011). 

Tlio  collection-ol-inlbrmation 
r(;()uirenieut  for  certification  and 
recordkeeping  is  subject  to  review  and 
approval  by  OMH  under  tlie  Paperwork 
Reduction  Act  (PRA).  Tins  reciuireinent 
has  been  approved  by  OMB  under  OMB 
control  nuiuber  1010-1400.  Public 
reporting  burden  for  the  cert i beat ic)n  is 
estimated  to  average  20  hours  |)er 
res|)onse.  including  the  time  for 
niviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  neecbul.  and 
com])leting  and  reviewing  the  i:ollection 
of  information. 

Notwitb.standing  any  other  provision 
of  the  law.  no  j)erson  is  reciuired  to 
resj)ond  to,  nor  shall  any  ])erson  be 
subject  to  a  j)enalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  recjuirements  of  the  PRA,  unle.ss 
that  collection  of  information  dis])lays  a 
cnrnmtly  valid  OMB  Control  Number. 

D.  /fei'/eu’  Under  the  X’ntionnl 
luivironinentcd  Policy  Act  of  IfHif) 

In  this  proposiul  rule,  DOF  propos(!s 
test  j)rocedure  amendments  that  it 
expects  will  In;  uscul  to  (bwelop  and 
im|>lement  futun!  eiungy  conservation 
standards  for  riisidential  furnaces  and 
boilers.  DOF  has  determined  that  this 
ride  falls  into  a  class  of  actions  that  are 
categorically  excluded  from  review 
under  the  National  Fnvironmental 
Policy  Act  of  l‘Mi‘)  (42  ll.S.C.  4321  et 
siuj.)  and  DOF's  implementing 
regulations  at  10  (iFR  part  1021. 
.Sjiecifically.  this  propo.sed  rule  would 
amend  the  existing  te.st  prociulures 
without  affecting  the  amount,  (luality,  or 
distribution  of  energy  usage,  and. 
therefore,  would  not  result  in  any 
environmental  iinjiacts.  Thus,  this 
rulemaking  is  covered  by  (Categorical 
Fxclnsion  A.'j  under  10  (CFR  part  1021. 
subpart  D,  which  applies  to  any 
rulemaking  that  interprets  or  amends  an 
existing  rule  without  changing  the 
environmental  effect  of  that  rule. 
Ai:cordingly.  neither  an  environmental 
a.sse.s.sment  nor  an  environmental 
iinjiact  statimient  is  required. 

/i.  lieview  Under  Executive  Order  Ui132 

Fxecutive  Order  13132.  “Fedinalism.” 
04  FR  432.'>.‘i  (August  10,  1009)  impo.ses 
certain  reipiirements  on  Federal 
agencies  formulating  and  implementing 
policies  or  regulations  that  jireempt 
.State  law  or  that  have  Federalism 
iiujilications.  The  Fxecutive  Order 
nKjuires  agencies  to  examini!  the 
constitutional  and  statutory  authority 
su|)porting  any  action  that  would  limit 
the  policymaking  discretion  of  the 
.States,  and  to  carefully  asse.ss  the 
necessity  for  such  actions.  The 


Fxecutive  Order  al.so  re(|uires  agencies 
to  have  an  acconntahle  process  to 
ensure  meaningful  and  timely  iipnit  by 
.State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  Federalism  imjilications.  On 
March  14,  2()0().  DOF  ])nl)lish(!d  a 
statement  of  iiolicy  de.scrihing  the 
intergovernmental  consultation  process 
it  will  follow  in  the  development  of 
such  regulations,  ti.^  FR  1373!j.  DOF  has 
examined  this  projio.sed  rule  and  has 
tentatively  determined  that  it  would  not 
have  a  sulistantial  direct  effect  on  the 
.States,  on  the  relationship  between  the 
national  government  and  the  .States,  or 
on  the  di.stribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  FP(]A  governs  and 
prescribes  Federal  preemption  of  .State 
regulations  as  to  energy  conservation  for 
the  products  that  are  the  subject  of 
today’s  projiDsed  rule.  .States  can 
])etition  D()F  for  exemption  from  such 
])reemption  to  the  extent,  and  based  on 
criteria,  set  forth  in  FPCiA.  (42  U.S.C. 
0207(d))  No  further  action  is  reipiired  hv 
Fxecutive  Order  13132. 

F.  Heview  Under  Executive  Older  12f)(i8 
Regarding  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Fxiuaitive  Order  12088,  “Cavil  justice 
Reform,”  01  FR  4720  (Feb.  7.  l‘)00). 
imj)o.s(!s  on  Federal  agencies  the  general 
duty  to  adhere  to  the  following 
re(]uirements:  (1)  Fliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  (3) 
provide  a  clear  legal  .standard  for 
affected  conduct  rather  than  a  general 
standard;  and  (4)  jiromoti!  simplification 
and  burden  reduction.  Regarding  the 
review  reijuired  by  section  3(a),  section 
3(h)  of  pjxecutive  Order  12088 
s]jecifically  reipiires  that  Fxecutive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  (Clearly 
specifies  the  preeinjitive  effect,  if  any; 

(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affectiul  conduct  while  jiromoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (.'5) 
adeipiately  defines  key  terms;  and  (0) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issuiid  hv  the  Attorney  (General.  .Section 
3(c.)  of  Fxecutive  Order  12988  reijuires 
Fxecutive  agencies  to  review  regulations 
in  light  of  a])]}iicahle  standards  in 
sections  3(a)  and  3(1))  to  determine 
whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOF  has  completed  the  reijuired 
review  and  tentatively  determined  that. 


to  the  extent  jiermitted  by  law,  the 
])ro|)o.sed  rule  meets  the  relevant 
.standards  of  Fxecutive  Order  12088. 

O.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Dnfunded  Mandates 
Reform  Act  of  lOO.'i  (DMRA)  reijuires 
each  Federal  agency  to  a.ssess  the  effects 
of  Federal  regnlatorv  actions  on  .State, 
local,  and  Tribal  governments  and  the 
jirivate  sector.  Buhlic  Law  104-4,  sec. 

201  (codified  at  2  II..S.(;.  l.'l.ll).  For 
regulatory  actions  likely  to  result  in  a 
rule  that  may  cause  the  ex))enditure  by 
.State,  local,  and  Tribal  governments,  in 
the  aggregate,  or  by  the  jirivate  sector  of 
.$100  million  or  more  in  any  one  year 
(adjusted  annually  for  inflation),  section 

202  of  IIMRA  requires  a  Federal  agency 
to  j)uhlish  a  written  statement  that 
estimates  the  resulting  costs,  benefits, 
and  other  effects  on  the  national 
economy.  (2  U..S.C.  l.')32(a),  (h))  The 
IJMRA  al.so  reijuires  a  Federal  agency  to 
develoj)  an  effective  jiroc.ess  to  j)ermit 
timely  inj)ut  by  elected  officers  of  .State, 
local,  and  Tribal  governments  on  a 
"significant  intergovernmental 
mandate,”  and  requires  an  agency  j)lan 
for  giving  notice  and  ojijiortunity  for 
timely  inj)nt  to  i)otentially  affected 
small  governments  before  e.stahlishing 
any  requirements  that  might 
significantlv  or  uniquelv  affect  them.  On 
March  18,  1007,  DOF  j)uhli.shed  a 
.statement  of  j)olicy  on  its  j)roce.ss  for 
intergovernmental  consultation  under 
DMRA.  02  FR  12820.  (This  jiolicy  is 
al.so  available  at  http://energy.gov/gc/ 
office-general-counsel.)  DOE  examined 
today’s  j)roj)o.sed  rule  according  to 
UMRA  and  its  statement  of  j)olicy  and 
has  tentatively  determined  that  the  rule 
contains  neither  an  intergovernmental 
mandate,  nor  a  mandate  that  may  result 
in  the  exjienditure  by  State,  local,  and 
Tribal  governments,  in  the  aggregate,  or 
by  the  i)rivate  sector,  of  $100  million  or 
more  in  any  year.  Accordingly,  no 
further  assessment  or  analysis  is 
required  under  DMRA. 

1 1.  Review  Under  the  Treasun'  and 
General  Government  Appropriations 
Act.  1999 

.Section  ().')4  of  the  Treasury  and 
(Jeneral  (Government  Aj)j)roj)riation.s 
Act,  1009  (Fill).  L.  10.')-277)  requires 
Federal  agencies  to  issue  a  Family 
Folicymaking  A.sse.s.sment  for  any  rule 
that  may  affect  family  well-being.  3'his 
rule  would  not  have  any  imj)act  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly.  DOE  has 
concluded  that  it  is  not  neces.sary  to 
j)rej)are  a  Family  Folicymaking 
A.ssessment. 
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/.  /ieWen'  Under  Executivi^  Order  12(V3() 

Pursuant  to  Executive  Order  12830, 
“Ooverninental  Actions  and  Interference 
witli  (’.onstitutionally  Protectiul  Pro])ertv 
Rights,”  r)3  1-R  HH.'iO  (March  18,  1088), 
IX)E  has  (hitermined  that  this  ])ro])ose(l 
rule  would  not  r(;sult  in  any  takings  that 
might  nujuire  c:oinpensation  under  the 
Fifth  Amendment  to  the  IJ..S. 
(Constitution. 

/.  deview  Under  Trensniy  and  Ueneral 
Uoverninent  Approprintions  Act.  2001 

.S(!ction  .'11.5  of  the  Trcjasurv  and 
Oeneral  Oovernment  A])])roi)riations 
Act,  2001  (44  U.S.CC.  3510  note)  jjrovides 
for  Fculeral  agencies  to  revicnv  most 
dis.seminations  of  information  to  tlie 
pul)lic  under  information  (juality 
guidelines  e.stahlished  by  each  agency 
|)ursuant  to  general  guidelines  i.ssuecl  hy 
QMB.  OMB’s  guidelines  were  jiuhlished 
at  07  FR  8452  (Feb.  22,  2002),  and 
IJOE’s  guidelines  were  published  at  07 
FR  02440  (Oct.  7,  2002).  DOE  has 
reviewed  today’s  jirojKjsed  ride  under 
the  OMB  and  DOE  guidelines  and  has 
concluded  that  it  is  consistent  with 
apjilicahle  ])olicies  in  those  guidelines. 

K.  Heview  Under  Executive  Order  1321 1 

Executive  Order  13211.  “Actions 
(Concerning  Regulations  That 
Significantly  Affect  Energy  Sup})ly, 
Distribution,  or  Use,”  00  FR  28355  (Mav 
22,  2001),  recjuires  Federal  agencies  to 
prepare  and  submit  to  OIRA  at  OMB.  a 
Statement  of  Energy  Effects  for  anv 
significant  energy  action.  A  ‘‘significant 
energy  action”  is  defined  as  any  action 
by  an  agency  that  promulgates  or  is 
exjiected  to  lead  to  promulgation  of  a 
final  rule,  and  that:  (1)  Is  a  significant 
regulatory  action  under  Executive  Order 
12800,  or  any  successor  order;  and  (2) 
is  likely  to  have  a  significant  adverse 
effect  on  the  supply,  di.stribution,  or  u.se 
of  energy;  or  (3)  is  designated  by  the 
Administrator  of  OIRA  as  a  significant 
energy  action.  For  any  proposed 
significant  energy  action,  the  agency 
iniKst  give  a  detailed  statement  of  anv 
adverse  effects  on  energy  sup]jly. 
distribution,  or  use  should  the  jiroposal 
he  im])lemented,  and  of  rea.sonable 
alternatives  to  the  action  and  their 
expected  benefits  on  energy  sujiply, 
distribution,  and  use. 

'I’oday’s  regulatory  action  to  amend 
the  test  procedure  for  measuring  the 
energy  efficiencv  of  residential  furnaces 
and  boilers  is  not  a  significant 
regulatory  action  under  Executive  Order 
12800  or  any  successor  order.  Moreover, 
it  would  not  have  a  significant  adverse 
effect  on  the  supply,  di.stribution,  or  u.se 
of  energy,  nor  has  it  been  designated  as 
a  significant  energy  action  by  the 


Administrator  of  OIRA.  Therefore,  it  is 
not  a  significant  energy  action,  and, 
accordingly,  DOE  has  not  j)re|)ared  a 
Statement  of  Energy  Effects  for  this 
rulemaking. 

L.  Heview  Under  Section  32  oj  the 
Eedend  Energv  Adniinistrotion  Act  of 
1074 

Under  section  301  of  the  Department 
of  Energv  Organization  Act  (Pub.  L.  95- 
91;  42  IJ'.S.C.  7101  et  seq.),  DOE  mu.st 
com])ly  with  all  laws  ap])licable  to  the 
former  Federal  Energv  Administration, 
including  section  32  of  the  Federal 
Energy  Administration  Act  of  1974 
(Pub.  L.  93-275),  as  amended  by  the 
Federal  Energy  Administration 
Authorization  Act  of  1977  (Pub.  L.  9.5— 
70).  (15  U.S.O.  788;  FEAA)  Section  32 
essentially  provides  in  relevant  part 
that,  where  a  projioseil  rule  authorizes 
or  requires  u.se  of  commercial  standards, 
the  notice  of  propo.sed  rulemaking  must 
inform  the  public  of  the  use  and 
background  of  such  standards.  In 
addition,  .section  32(c)  reijuires  DOE  to 
consult  with  the  Attorney  (General  and 
the  Chairman  of  the  Federal  Trade 
(Commission  (F'lTC)  concerning  the 
impact  of  the  commercial  or  industrv 
standards  on  comiietition. 

Todav’s  proposed  rule  incorjiorates 
testing  methods  contained  in  the 
following  commercial  standard; 

ASl  lRAE  103-1993  (Method  ofl’esting 
for  Annual  Fuel  Utilization  Efficiencv  of 
Residential  Central  Furnaces  and 
Boilers).  Today’.s  NOPR  jiroposes  to 
continue  the  u.se  of  ASl  lRAE  103-1993 
as  the  basis  for  the  DOE  test  procedure, 
albeit  with  changes  to  certain  erpiations. 
The  Department  has  evaluated  this 
standard  and  is  unable  to  conclude 
whether  it  fully  complies  with  the 
re(|uirements  of  section  32(h)  of  the 
FEAA,  (y.6*.,  that  it  was  developed  in  a 
manner  that  fully  provides  for  public 
})artit:i])ation,  comment,  and  review). 
DOE  will  consult  with  the  Attorney 
General  and  the  Chairman  of  the  FTC 
concerning  the  inqiact  on  comjietition 
of  recpiiring  manufacturers  to  use  the 
test  methods  contained  in  this  standard 
])rior  to  pre.scribing  a  final  ride. 

V.  Public  Participation 

/I.  Attendance  at  Public  Meet  ini’ 

'I’he  time,  date  and  location  of  the 
public  meeting  are  li.sted  in  the  DATES 
and  ADDRESSES  .sections  at  the  beginning 
of  this  document.  If  you  plan  to  attend 
the  public  meeting,  plea.se  notify  Ms. 
Brenda  Edwards  at  (202)  580-2945  or 
Hrenda.Edwards@ee.doe.gov.  As 
explained  in  the  ADDRESSES  section, 
foreign  nationals  visiting  DOE 
Ileadciuarters  are  subject  to  advance 


security  screening  procedures.  Any 
foreign  national  wishing  to  jiarticijiate 
in  the  meeting  should  advise  DOE  of 
this  fact  as  soon  as  possible  by 
contacting  Ms.  Brenda  Edwards  to 
initiate  the  neces.sary  procedures. 

In  addition,  you  can  atteml  the  public 
meeting  via  webinar.  Webinar 
registration  information,  participant 
instructions,  and  information  about  the 
capabilities  available  to  webinar 
particijiants  will  he  published  on  DOE’s 
Wei)  site  at;  http:// 
wwwl  .eere.energv.gov/bnildings/ 
appliance  standards/product .aspx/ 
productid/72.  Participants  are 
res])onsihle  for  ensuring  their  systems 
are  compatible  with  the  webinar 
software. 

H.  Procedure  for  Submitting  Heijuests  To 
Si)eak  and  Prepared  General  Statements 
for  Distribution 

Any  iJerson  who  has  an  interest  in  the 
topics  addre.ssed  in  this  notice,  or  who 
is  rej)resentative  of  a  group  or  class  of 
persons  that  has  an  interest  in  these 
issues,  may  reipiest  an  opjiortunity  to 
make  an  oral  presentation  at  the  jiuhlic 
meeting.  Such  jier.sons  may  hand- 
deliver  requests  to  speak  to  the  address 
show  in  the  ADDRESSES  section  at  the 
beginning  of  this  notice  between  9;()() 
a. 111.  and  4:()()  j).in.,  Mondav  through 
l-’i'iday,  except  Federal  holidays. 

Reipie.sts  mav  also  he  .sent  hv  mail  or 
email  to  Ms.  Brenda  Edwards,  U.S. 
Department  of  Energy,  Building 
Technologies  Program.  Mailstop  EE-21, 
loot)  Independence  Avenue  S\\^, 
Washington.  DC  20585-0121,  or 
Hrenda  Edwards@ee.doe.gov.  Persons 
who  wish  to  speak  should  include  in 
their  request  a  computer  diskette  or  CD- 
ROM  in  WordPerfect,  Microsoft  Word, 
PDF.  or  text  (ASCII)  file  format  that 
briefly  rlescrihes  the  nature  of  their 
interest  in  this  rulemaking  and  the 
toj)ics  they  wi.sh  to  discuss.  Such 
persons  should  also  provide  a  daytime 
telephone  numher  where  they  can  be 
reached. 

DOE  recpiests  jier.soiis  .selected  to 
make  an  oral  presentation  to  submit  an 
advance  copy  of  their  statements  at  least 
one  week  before  the  public  meeting. 

DOE  may  permit  persons  who  cannot 
supply  an  advance  copy  of  their 
statement  to  |)articipate,  if  those  ])er.son.s 
have  made  advance  alternative 
arrangements  with  the  Building 
'Fechnologies  Program.  As  necessary, 
recpiest  to  give  an  oral  presentation 
should  ask  for  such  alternative 
arrangements. 

Anv  iierson  who  has  plans  to  pre.sent 
a  prepared  general  statement  may 
request  that  copies  of  his  or  her 
statement  he  made  available  at  the 
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public  meeting.  Such  jjersons  may 
submit  recjuests.  along  witli  an  advance 
ehHdronic  copy  ol  tlieir  statement  in 
PDl*’  (|)n!f(!rre(i).  Microsoft  Word  or 
Fxcel.  WordPerfect,  or  text  (AS(’.ll)  fde 
format,  to  tiie  a|)pro])riate  addni.ss 
.shown  in  the  ADDRESSES  section  at  the 
l)eginuing  of  this  notice.  The  recpiest 
and  advance  co|)y  of  statements  must  he 
rec(!iv(!d  at  least  one  week  hcTore  the 
])uhlic  meeting  and  may  be  emailed, 
liand-deliveiiul.  or  sent  l)y  mail.  IXIK 
prefers  to  receive  recjuests  and  advance 
coj)i(;s  via  email.  Please  include  a 
telei)hone  numbcir  to  enable  DOE  staff  to 
make  follow-uj)  contact,  if  lUHMled. 

(J.  Conduct  (>1  Public  Meeting 

DOE  will  dcisignate  a  DOE  official  to 
j)reside  at  the  })uhlic  mcceting  and  may 
akso  use  a  |)rofessional  facilitator  to  aid 
discussion.  The  nuHiting  will  not  he  a 
judicial  or  c!vid(;ntiary-ty])e  jjublic 
lujaring.  but  DOE  will  conduct  it  in 
accordance  with  section  33(i  of  EPCA 
(42  U.S.C.  ()3()(i).  A  c;ourt  re|)ort(;r  will 
be  j)resent  to  record  the;  |)rocec!dings  and 
j)re|)are  a  transcri])t.  DOE  reserves  the 
right  to  .schedule  the  order  of 
jirciseutations  and  to  cistahlish  the 
|)rocedun;s  governing  the  conduct  of  the 
|)uhlic  meeting.  There  .shall  not  he 
discussion  of  |)roj)rietarv  information, 
costs  or  jcrices,  market  share,  or  other 
commercial  matters  rccgulated  hv  U.S. 
anti-trust  laws.  After  the  jcuhlic  meciting. 
intercjstcul  |)artic;s  may  sufemit  further 
comimmts  on  the  })roc(u:dings,  as  well 
as  on  any  asj)c;ct  of  the  rulemaking,  until 
the  end  of  the  comment  jeeriod. 

The  j)ul)lic  meuiting  will  he  conductcHl 
in  an  informal,  conference  stvle.  DOE 
will  jjici.sent  summaries  of  comments 
received  before  the  j)ublic  meeting, 
allow  time  for  ])rej)an!d  gcmeral 
statements  hv  ])articij)ants.  and 
encourage  all  interested  jiarties  to  share 
their  views  on  i.ssues  affecting  this 
rulemaking.  Each  |)artici])ant  will  he 
allowed  to  make  a  general  statement 
(within  lime  limits  determined  hv  DOE), 
before  the  di.scussion  of  sj)ecific  tojiics. 
DOE  will  allow,  as  time  ])ermits.  other 
|)artici|)ants  to  comment  brieily  on  any 
general  statements. 

At  the  end  of  all  ])re])ared  statements 
on  a  to])ic.  DOE  will  j)ermit  |)articij)ant.s 
to  clarify  their  statements  briefly  and 
comment  on  statements  made  by  others. 
Parlicij)ants  should  he  jjrejiared  to 
an.sw(;r  (juestions  by  DOE  and  by  other 
|)artici|)ants  concerning  these  issues. 
1X)E  rej)resentatives  may  also  ask 
questions  of  ])artici|)ants  concerning 
other  matters  relevant  to  this 
rulemaking.  The  official  conducting  the 
j)ul)lic  meeting  will  accejit  additional 
comments  or  questions  from  those 
attending,  as  lime  |)ermits.  The 


j)residing  official  will  announce  any 
further  ])rocedural  rules  or  modification 
of  the  above  jjrocedures  that  may  h(! 
needed  for  the  ])roj)er  conduct  of  the 
jnihlic  meeting. 

A  transcri])t  of  the  |)ul)lic  nuieting  will 
be  included  in  the  docket,  which  can  be 
viewed  as  described  in  the  Docket 
section  at  the  beginning  of  this  notice, 
and  will  lx;  acce.ssihle  on  the  DOE  Web 
site.  In  addition,  any  j)erson  may  buv  a 
co|)y  of  the  tran.scrijjt  from  the 
tran.scribing  re])orler. 

D.  Submission  of  Comments 

DOE  will  acce])t  comments,  data,  and 
information  regarding  this  jn()j)osed 
rule  before  or  after  the  ])uhlic  meeting, 
but  no  later  than  the  date  jirovided  in 
the  DATES  .section  at  the  bc'ginning  of 
this  |)roj)o.sed  rule.  Interested  jiarties 
may  submit  comments  using  any  of  the 
methods  described  in  the  ADDRESSES 
.section  at  the  beginning  of  this  notice. 

Submitting  comments  via 
regulations.gov.  The 
WWW. regnIations.gov  web  |)age  will 
reejuire  you  to  jnovide  your  name  and 
contact  information.  Yom  contact 
information  will  be  viewable  to  DOE 
building  Technologies  staff  only.  Your 
contact  information  will  not  be  j)ut)liclv 
vi(!wal)le  excej)!  for  your  first  and  la.sl 
names,  organization  name  (if  any),  and 
submitter  rejjresentative  name  (if  anv). 

If  your  comment  is  not  ])roc;(;ssed 
])ro|K;rly  hecau.se  of  technical 
difficulties,  DOE  will  use  this 
information  to  contact  you.  If  DOE 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  c:ontact 
you  for  clarification,  DOE  may  not  he 
able  to  consider  your  comment. 

However,  your  contact  information 
will  be  |)uhlicly  viewable  if  you  include 
it  in  the  comment  itself  or  in  any 
documents  attached  to  your  comment. 
Any  information  that  you  do  not  want 
to  he  j)ul)licly  viewable  should  not  he 
included  in  your  comment,  nor  in  any 
document  attaclnul  to  your  comment. 
(Xherwise,  jjersons  viewing  comments 
will  see  only  first  and  la.st  names, 
organization  names.  corn!.sj)ondence 
containing  comments,  and  any 
documents  submitted  with  the 
comments. 

Do  not  submit  to  www.reguIations.gov 
information  for  which  disclosun;  is 
restricted  by  .statute,  such  as  trade 
secrets  and  commercial  or  financial 
information  (liereinafter  refernul  to  as 
(k)nfidential  business  Information 
(fibl)).  Comments  submitted  through 
www.regulaiions.gov  cannot  be  claimed 
as  Cbl.  Comments  received  through  the 
Web  site  will  waive  any  (331  claims  for 
the  information  submitted.  For 
information  on  submitting  (331.  see  the 


(Confidential  business  Information 
section. 

DOE  |)rocesses  submissions  made 
through  www.regulations.gov  before 
|)osting.  Normally,  comments  will  be 
l)osted  within  a  few  days  of  being 
submitted.  However,  if  large  volumes  of 
comments  are  being  |)roces.sed 
simultaneouslv.  your  comment  mav  not 
be  viewahh;  for  uj)  to  .several  weciks. 
Please  keej)  the  comment  tracking 
numher  that  ww]v. regulations. gov 
|)rovides  after  you  have  successfully 
uj)loaded  your  comment. 

Submitting  comments  via  email,  hand 
delivery/courier,  or  mail.  Comments  and 
documents  submitted  via  email,  hand 
deliv(!r\7courier,  or  mail  also  will  be 
])osted  to  www.reguIations.gov.  If  you 
do  not  want  your  ])ersonal  contact 
information  to  he  jjuhlicly  viewable,  do 
not  include  it  in  your  comment  or  any 
accom})anying  documents.  Instead, 
provide  your  contact  information  on  a 
cover  letter.  Include  your  first  and  last 
names,  email  addre.ss,  telephone 
number,  and  oj)tional  mailing  addre.ss. 
33ie  cover  letter  will  not  be  |)uhliclv 
viewable  as  long  as  it  does  not  include 
anv  comments. 

Include  contact  information  each  time 
you  submit  comments,  data,  documents, 
and  other  information  to  DOE.  If  you 
submit  via  mail  or  hand  delivery/ 
courier,  |)h!ase  |)rovide  all  items  on  a 
(33.  if  feasible,  in  which  case  it  is  not 
nece.ssarv  to  submit  jjrinted  co])ies.  No 
telefacsimiles  (faxes)  will  hi;  acce])ted. 

Comments,  data,  and  other 
information  submitted  to  DOE 
electronically  should  be  ])rovided  in 
PDF  (|)referred),  Microsoft  Word  or 
Excel.  WordPerfect,  or  text  (ASCII)  file 
format.  Provide  documents  that  are  not 
secured,  written  in  English,  and  are  free 
of  any  defects  or  viruses.  Documents 
shouid  not  contain  sjjecial  characters  or 
any  form  of  encrvjJtion  and.  if  ))ossihle, 
they  .should  carry  the  electronic 
signature  of  the  author. 

Campaign  form  betters.  Please  submit 
cam])aign  form  letters  by  the  originating 
organization  in  hatt;hes  of  between  .')()  to 
.')()()  form  letters  |)er  PDF  or  as  one  form 
letter  with  a  li.st  of  su])j)orters’  names 
com|)iled  inti)  one  or  more  PDFs.  33ns 
reduces  comment  |)rocessing  and 
|)o.sting  time. 

Confidenti(d  Business  Information. 
Pursuant  to  10  (3'3<  1004.11,  any  ])er.son 
submitting  information  that  he  or  she 
hidieves  to  be  confidential  and  exem|)t 
by  law  from  |)ul)lic:  disclosure  should 
submit  via  email,  ])ostal  mail,  or  hand 
delivery/courier  two  well-marked 
coj)ies:  one  co])y  of  the  document 
marked  “confidential”  including  all  the 
information  believed  to  be  confidential, 
and  one  co])v  of  the  dotannent  marked 
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“non-confidontial”  with  the  information 
iMilieved  to  he  confidential  deleted. 
Snhinit  these  docinnents  via  email  or  on 
a  (33,  if  feasible.  DOE  will  make  its  own 
determination  ahont  the  confidential 
status  of  the  information  and  tnuit  it 
according  to  its  determination. 

Factors  of  intere.st  to  DOE  when 
evaluating  re(|uests  to  treat  snhmitted 
information  as  confidential  include:  (1) 

A  d(;.scription  of  the  items:  (2)  whether 
and  why  such  items  are  customarily 
treated  as  confidential  within  the 
indu.strv;  (3)  whether  the  information  is 
generally  known  hy  or  available  from 
other  sources;  (4)  whether  the 
information  has  previously  been  made 
available  to  others  without  obligation 
c:oncerning  its  confidentiality:  (5)  an 
explanation  of  the  competitive  injury  to 
the  submitting  j)er.son  which  would 
re.sidt  from  public  disclosure;  ((i)  when 
such  information  might  lose  its 
confichmtial  character  due  to  the 
l)assage  of  time;  and  (7)  why  di.sclosure 
of  the  information  would  he  contrarv  to 
the  public  interest. 

It  is  DOE’s  policy  that  all  f:omments 
may  he  included  in  the  public  docket, 
without  change  and  as  received, 
including  any  ])ersonal  information 
providecl  in  the  comments  (exce])t 
information  deemed  to  he  exem])t  from 
jjuhlic  di.sclosure). 

E.  Issues  on  Which  DOE  Seeks  Oonnnent 

Although  I3(3E  welcomes  comments 
on  any  asjiect  of  this  pro])osal.  DOE  is 
j)articnlarly  intere.sted  in  receiving 
comments  and  views  of  interested 
parties  concerning  the  following  issues: 

1.  The  projjo.sed  etjuations  for 
determining  the  heating  seasonal 
efficiency  (which  contributes  to  the 
ultimate  calculation  of  AFUE)  of  two- 
stage  and  modulating  condensing 
furnaces  and  boilers  tliat  are  te.sted 
under  o])tion  9.10  of  ASHRAE  103- 
1993. 


2.  DOE’s  conclusion  that  the  costs  of 
complying  with  the  j)roposed  test 
proctulnre  changes  are  small  relative;  to 
the  overall  co.st  of  manufacturing, 
testing,  and  certifying  residential 
furnace  and  boiler  ])roducts,  along  with 
any  additional  information  regarding 
average  annual  revenues  for 
manufacturers  of  these  products. 

VI.  Approval  of  the  Office  of  the 
Secretary 

'FIk;  Secretary  of  Energy  has  approved 
])uhlication  of  today's  notice  of 
pro])osed  rulemaking. 

List  of  Subjects  in  10  CFR  Part  430 
Admini.strative  practice  and 
|)rocedur(;.  (Confidential  business 
information.  Energy  conservation, 
Honsehohl  apjjliances.  Imports, 
Incorporation  by  reference. 
Intergovernmental  relations.  Small 
hnsine.s.ses. 

Issued  in  Washington.  IXi.  on  )aiuuirv  2,5. 
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Kathleen  H.  Hogan, 

Deputy  AssistunI  Secivturv  for  Energy 
Efficieiicv.  Energy  Efficiency  and  lienewable 
Energy. 

For  the  rea.sons  stated  in  the 
])reaml)le,  DOE  is  ])roposing  to  amend 
jiart  430  of  (Chapter  II,  snhchajiter  D  of 
Title  10,  (Code  of  Federal  R(;gnlations  as 
set  forth  below: 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

■  1 .  The  authority  citation  for  jiart  430 
continues  to  read  as  follows: 

Authority:  42  II..S.(C.  0291-0:50!);  28  U..S.(C. 
2401  nolo. 

■  2.  Apjiendix  N  to  sul)])art  B  of  ])ai  t 
430  is  amended  by: 

■  a.  Redesignating  sections  10.2  through 
10.9  as  sections  10.4  through  10.11; 

■  h.  Revising  sections  1 0.0  and  10.1;  ajul 


■  c.  Adding  .sections  10.2  and  10.3. 

The  revisions  and  additions  read  as 
follows: 

Appendix  N  to  Subpart  B  of  Part  430 — 
Uniform  Test  Method  for  Measuring  tbe 
Energy  (Consumption  of  Furnaces  and 
Boilers 

***** 

10.0  (inicultilinn  of  deriyed  results  from 
test  measurements.  (Caicniation.s  shall  he  as 
si)(;(:ifi(!cl  in  section  11  of  ANSI/A.SI  IRAK 
lO.'l— 1!)!):5  (inc:orporalcul  hy  ndertnice.  see 
§4:50.:5)  and  tlu;  Oclohcir  24.  1!)90.  Errata 
.Sh(!el  for  A.SIIRAE  10:5-199:5.  exce])l  for 
.sec:tions  11.5.11.1.  11.5.11.2,  and  a|jpendices 
15  and  (C;  and  as  sptu.ified  in  sections  10.1 
through  10.10  and  Figure  1  of  tliis  app(;ndix. 

10.1  Annual  fuel  utilization  efficiency. 

The  annual  fuel  utilization  eflu:iencv  (AFIIE) 
is  as  defined  in  sections  11.2.12  (non¬ 
condensing  systems).  11. .'5. 12  (condensing 
systems),  11.4.12  (non-condensing 
modulating  systems)  and  11.5.12  (c.ondensing 
modulating  .systems)  of  AN.Sl/ A.SIIRAE  10.'5- 
199:5  (incorporated  hv  reference,  see  S4:50.:i), 
exc(!pt  for  the;  definition  for  the  term  Effvits 
in  the  defining  eipiation  for  AFUE.  Effyns  is 
d(!fin(;d  as: 

Elfviis  =  heating  seasonal  efficimicy  as 
d(;fin(;d  in  sections  11.2.11  (non-comhmsing 
systems),  11.3.11  (condensing  systems). 

11.4.11  (non-condensing  modulating 
systems)  and  11.5.11  (condensing  modulating 
syst(;ms)  of  AN.Sl/A.SllRAE  10:5-1!)!):5,  exc(!pt 
that  for  condensing  modniating  systems 
sections  1 1 .5.1 1 .1  and  1 1.5. 11. 2  are  replaccul 
hv  sections  10.2  and  10.3  of  this  a])|)(;ndix. 
Elfviis  is  based  on  tin;  assumptions  that  all 
\v(;ath(;rized  warm  air  furnaces  or  boilers  are 
located  out-of-doors,  that  warm  air  furnac(!S 
which  are  not  W(;atheri/.(!d  are  installed  as 
isolaltid  i:omhustion  systems,  and  that  hoih;rs 
which  are  not  w(;atherized  are  installed 
indoors. 

10.2  Part-Load  Efficiency  at  lied  need  Euel 
Input  Pate.  (Calculate  the;  ])art-load  i;fficiency 
at  the  reduced  fuel  inpid  rate.  Effyt  r.  for 
cond(;nsing  furnaces  and  boilers  equijiped 
with  either  ste])  modulating  or  two-stage; 
controls,  expressed  as  a  percent  and  defined 


[ - X - 1'  +  ^S.OFF  +  l/.O.V  +  ^I.OFf) 


If  tlu;  option  in  S(;ction  9.10  of  A.SIIRAE 
103-1993  (incorporate;;!  hy  r(;fe;re;ne:e.  se;e; 

S  430.3)  is  e;mple)ye;el: 


—  100  -  -i-  Lq  —  Ic  -  CjLj  — 
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Whaiv: 

L|  A  =  valiu;  as  dofiiuul  in  s(H;lion  1 1 .2.7  of 

A.sHR.xu:  io:i-i!)()3 

!.<;  =  value!  as  (lofiiHul  in  seudion  11.2.11.1  of 
ASHRAli  1()3-1!HK1  al  nidnccid  input 
ralo. 

U- =  value!  iis  ele!fine!el  in  se!e:lie)n  1 1 .2.1 1 .2  e)f 
ASIIRAK  102-111112  al  re!elue:e!el  inpul 
nite!. 

l.j  =  veihu!  as  ele!fine!d  in  se!e'.lie)n  1 1 .4.8.1 .1  e)f 
.ASHRAR  102-111112  al  niaximum  ini)ut 
nile!. 

1,,,^  =  value!  as  ele:fine!el  in  seic.liejii  1 1.4.11.11  e)f 
A.SllRAli:  102-11)1)2. 

Qi>  =  i)ile)l  fliinu!  fueil  in])ul  nile!  ele!te!nnine!el 
in  ae:(;orelan(;(!  with  se!e:lie)n  1).2  e)f 
ASIlRAli  102-11)1)2  in  Hlu/h 

Qin  =  value!  as  ele!fine!el  in  se!e:lie)n  11.4.8.1.1 
of  ASHRAR  102-11)1)2. 

Ion  =  value!  as  ele:fine!el  in  se!(:lie)n  11.4.11.12 
of  ASHRAR  102-11)1)2  ill  re!elue:e!el  input 
rale!. 


Rs.on  =  vidiu!  iis  eleifineiel  in  seHilieni  1  1.4.10.,') 
e)l  ASIIRAR  102-11)1)2  eel  re!elne:e:el  inpeil 
rale!, 

Rs.on  =  ViiliU!  as  ele!fine!el  in  se!e:lie)n  11.4.10.0 
e)f  ASIIRAR  102-11)1)2  al  reulneieiel  in|)eil 
nile!, 

Ri.e)N  =  Viiliu!  as  ele!fine!el  in  se!e;lie)n  1  1.4.10.7 
e)f  ASIIRAR  102-1111)2  ill  reKluueul  injnit 
nile!, 

l-i.oi  I  =  x’ahu!  cis  ele!fineiel  in  seieliein  11.4.10.8 
eif  ASHRAR  102-11)1)2  al  reielueieiel  input 
mle!. 

(ij  =  jiie:ke!l  leiss  tacleir  iinel  eiepial  lei: 

=  0.0  feir  furniu;e!s  or  l)e)ile!rs  inle!nele!e)  lei  be! 
inslalleiel  ineleiors 

=  1.7  feir  furniie:e!S  inte!nele!d  tei  he:  inslidleeel 
as  iseilaleui  e:e)inl)uslion  sysleeins 
=  2.4  for  beiileers  (eitlieer  than  finneeel-tube! 
beiileers)  inleeneleeel  tei  be:  instiilleeel  as 
ise)late:el  ueiinbusliein  syste:ins 
=  2.2  feir  furnae:e:s  inte:neie:el  tei  be:  insliille:el 
eiuleleieirs 


=  4.7  ieir  boile:r.s  (e)lbe:r  lluin  finne:el-lui)e: 
be)ile:rs)  inte:nde:d  te)  be:  insliille:el  eiuleleiors 

=  1.0  feir  finne!el-lube:  beiileers  inli:nele:el  tei  be: 
inslalle:d  ouleleieirs 

=  0..')  feir  finne:el-lube:  beiile:rs  inte:nele:el  tei  be: 
insl<ille:e)  in  KiS  applie:iitieins 
bs.sN  =  value:  iis  eleifinoel  in  .se:i;liiin  ll..').()  of 
ASlIRAf]  102-11)112  at  ri!elue:i:el  in|iul 
rale:. 

(fs  =  valiii!  as  eli!fini!il  in  seielion  11. .a. 10.1  of 
ASIIRAR  102-111112  ill  ri:elu(;i:d  injiul 
rale:. 

10.  2  P(irl-L()(i(l  Efficiency  al  Maxinniin 
Enel  Jnpni  Rate,  (ialeailali!  the:  |iiirt-leiiiel 
uffiuieineiy  at  nnixiimun  fue:l  iipiul  rale!. 

I'iffvi  .11,  leir  e:onele!nsin«  furnaex!  iinel  beiileirs 
e!e|ui])iie!el  with  twei-slage:  e:einlreils.  e:xpre!sse:el 
iis  a  ]ie:re:e!nl  iind  ele!fine!il  as: 


£ffyu,n  ~  100  ~  ^L,A  +  Ic  ~  i*c  ~  “ 


^  {^£,0N  +  +  l/.O.V  + 


If  the:  option  in  seieilion  D.IO  of  A.SIIRAR 
102-11)1)2  (ini:iirpeiriiti!el  by  re!fe!re:ne:e!.  sen: 
§420.2)  is  eiinplovuel: 


—  100  -  +  Lq  —  -  CjLj 


f 

fo.V  +  1 

(fe) 

\^0FF 

Where: 

l.i  .  \  =  viihu!  as  elofinud  in  suction  11.2.7  of 
yX.SHRAR  102-1111)2. 

Ui  =  valuu  as  elunniiel  in  sueition  1  1.2.11.1  of 
A.SIIRAR  102-11)1)2  at  inaxiniiun  in])ul 
rate!, 

l.(  =  value!  as  elufinuel  in  se!ction  11.2.11.2  eif 
A.SIIRAR  102-11)1)2  ill  nuixiimnn  input 
nilu, 

Lj  =  value:  as  dufinud  in  sueilieni  11.4.8.1.1  eif 
A.SIIRAR  102-191)2  ill  niaxiininn  input 
nilu. 

I()N  =  value:  as  elufinuel  in  se!e:lie)n  11.4.11.11  eif 
ASHRAR  102-11)92  eif  ASIIRAR  102- 
1992. 

Qi-  =  ])ile)t  llainu  fuul  input  rale:  eluteerininud 
in  iic.e:e)rdiince!  with  seecliein  9.2  eif 
ASHRAR  102-1992  in  Hlu/b. 

Qin  =  value!  iis  dufinuel  in  suction  1 1 .4.8.1 .1 
of  A.SIIRAR  102-1992. 

toi  l  =  Viiluu  as  ilufini!el  in  se:e;lion  11.4.9.12 
of  A.SIIRAR  102-1992  ill  inaxiimnn  iipiut 
rail!, 

Rs.on  =  value!  as  eleifineul  in  se!e:lion  11.4.10.,') 
eif  A.SIIRAR  102-1992  at  iniixiniuin  input 
rale!, 

Rs  cin  =  value!  as  ele!fine:el  in  suctiein  11.4.10.0 
eif  A.SIIRAR  102-1992  at  niiixinunn  injiul 
rate!, 

Ri.on  = '’uluu  as  eleifineiel  in  .se!e:tiein  11.4.10.7 
eif  A.SIIRAR  102-1992  at  inaxiniuni  injiut 
nilu. 


Li.oi  I  =  value!  as  ele:fine:el  in  sue:tiein  11.4.10.8 
eif  A.SIIRAR  102-1992  ill  inaxinniin  in|iul 
nilu, 

V,}  =  value!  as  eie!fine:el  in  se!e;liein  10.2  eif  Ibis 
aiipeinelix. 

Rs.ss  =  value!  as  elufineid  in  sue:lion  11.,').0  eif 
ASIIRAR  102-1992  al  inaxinunn  in]iul 
rale:. 

('s  =  value:  iis  elufinuel  in  seicliein  11.5.10.1  eif 
A.SIIRAR  102-1992  al  inaxinunn  injiul 
rale:. 

***** 

It  K  lleie:.  201  :)-()21(i«  File:il  2-1-12;  8:4.')  am| 

BILLING  CODE  6450-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 

[Docket  No.  SSA-2009-0038] 

RIN  0960-AH03 

Revised  Medical  Criteria  for  Evaluating 
Genitourinary  Disorders 

AGENCY:  .Social  .Socurilv  Adiiiiiii.stnition. 
ACTION:  Notice  of  jirojioscd  rulemaking. 

SUMMARY:  We  jn’ojio.se  to  levise  the 
criteria  in  the  Li.sting  of  hnjiiiirments 
(li.sting.s)  that  we  ii.se  to  evaluate  claims 


involving  genitenirinaiy  disoi’ders  in 
adults  and  children  under  titles  11  and 
XVI  of  the  .Social  .Security  Act  (Act).  The 
jnoposed  revisions  icflect  our  progiam 
expei'ience,  advances  in  methods  of 
evaluating  genitourinary  disorders,  and 
comments  we  leceived  in  response  to  an 
advance  notic;e  of  jirojio.sed  rulemaking 
(ANPRM). 

DATES:  To  ensure  that  your  comments 
are  considered,  we  must  receive  them 
hv  no  later  than  Ajiril  .'),  2013. 
ADDRESSES:  You  may  submit  comments 
hy  any  one  of  three  methods — Internet, 
fax.  or  mail.  Do  not  submit  the  same 
comments  multijile  times  or  hy  more 
than  one  method.  Regaiclle.ss  of  which 
method  you  choose,  please  state  that 
your  comments  refer  to  Docket  No. 
S.SA-2()l)0-0()38  so  that  we  may 
associate  your  comments  with  the 
collect  I’egulation. 

(Aiiition:  You  should  he  caieful  to 
include  in  your  comments  only 
information  that  you  wish  to  make 
publicly  available.  We  stiongly  urge  you 
not  to  include  in  your  comments  any 
pei'sonal  information,  such  as  .Social 
.Security  numbers  or  medical 
information. 
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1.  Intiunet:  VVe  strongly  recomineiul 
that  you  submit  your  comments  via  the 
Internet.  Please  visit  tin;  Federal 
eRuIemaking  j)ortal  at  http:// 
wwiv.wgii  hit  ions. gov.  Use  the  Soorch 
lunction  to  find  docket  numher  SSA- 
2()(){)-()()38.  'I’lu!  .system  will  issue  you  a 
tracking  numher  to  confirm  your 
suhmi.ssion.  You  will  not  he  able  to 
vi(iw  your  comment  immediatelv 
Ix'cau.se  we  must  ])ost  each  comment 
manually.  It  may  take  uj)  to  a  week  for 
your  comment  to  he  viewable. 

2.  Fax:  Fax  comments  to  (410)  900- 
2830. 

3.  Mail:  Address  your  comments  to 
the  Office  of  Regulations  and  Rejjorts 
(Clearance,  Social  Security 
Administration,  107  Altmeyer  Building, 
0401  Security  Boulevard.  Baltimore, 
Maryland  2l’23''j-0401 . 

(iomments  are  available  for  ])ul)lic 
viewing  on  the  Federal  eRuIemaking 
portal  at  http://\\'\v\v. raguIations.gov  or 
in  |)er.son,  during  regular  business 
hours,  hv  arranging  with  the  contact 
person  identified  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  A.  Williams,  Office  of  Medical 
Listings  Iminovement,  Social  Securitv 
Administration.  0401  Security 
Boulevard,  Baltimore.  Marvland  2123.1- 
0401,  (410)  90.1-1020.  f’or  information 
on  eligibility  or  filing  for  l)enefit.s,  call 
our  national  toll-free  numher,  1-800- 
772-1213,  or  TTY  1-800-32.1-0778,  or 


visit  our  Internet  site.  Social  Securitv 
Online,  at  h/Zp;// 
www.socialsacuritv.gov. 

SUPPLEMENTARY  INFORMATION: 

Why  are  we  proposing  to  revise  this 
body  system? 

We  last  published  final  rules  making 
comj)r(dien.sive  revisions  to 
genitourinary  body  sy.stem  listings  on 
)ulv  1,  2001.'  'Fhe.se  listings  are 
scheduled  to  expire  on  September  0. 
2013.-  We  published  an  ANPRM  on 
Novcmiher  10,  2009,  in  which  we 
invited  interested  people  and 
organizations  to  send  us  written 
comments  and  suggestions  about 
whether  and  how  we  shoidd  revi.se 
these  listings. We  are  now  proposing  to 
update  the  medic:al  criteria  in  the 
listings  to  reflect  our  jjrogram 
experience  and  to  address  adjudicator 
c|ue.stion,s  and  public:  commcaits  that  we 
have  receivcul  since  2001. 

What  revisions  are  we  proposing? 

We  propose  to: 

•  Revi.se  the  name  of  the  body  sy.stem 
from  “Genitourinary  Imjcairments”  to 
“Genitourinary  Disorders”; 

•  Reorganize  and  revise  the 
introductory  text  for  the  adult  listings 
(section  0.00)  and  the  childhood  listings 
(.section  lOti.OO); 

•  Reorganize,  revise,  and  rename 
adult  listing  ().02  and  childhood  li.sting 
100.02  for  impairment  of  renal  function; 


•  Add  a  li.sting  criterion  for 
(waluating  chronic  kidney  di.sease 
(GKD),  with  impairmcmt  of  kidncw 
function,  in  adults  (0.01)  and  in 
children  (100.01); 

•  Reorganize  and  revise  adult  listing 
0.00  and  childhood  li.sting  100.00  for 
nephrotic  syndrome; 

•  Add  an  adult  listing  (0.09)  for 
evaluating  complications  of  (iKD 
rcHiuiring  hospitalizations;  and 

•  Reorganize  and  revise  childhood 
listing  100.07  for  congenital 
genitourinary  disorders. 

Why  are  we  proposing  to  change  the 
name  of  this  body  system? 

We  projiose  to  change  the  name  of 
this  body  sy.stciin  from  “Genitourinary 
Imjjairmenls”  to  “Genitourinarv 
Disorders”  to  make  it  consi.stcmt  with 
our  names  for  other  body  systems.  We 
have  re-named  other  hodv  sy.stems  to 
include  the  word  "disorders”  as  we 
revise  them,  and  the;  name  change  we 
are  proposing  in  this  NPRM  is 
consistent  with  that  approach. 

What  changes  are  we  proposing  to  the 
introductory  text  of  the  genitourinary 
adult  listing.s? 

The  following  chart  provides  a 
comparison  of  the  current  introductorv 
text  for  adults  and  the  ])roposed 
introductorv  text: 


Current  introductory  text 

6.00A  What  impairments  do  these  listings  cover? 

6.00B  What  do  we  mean  by  the  following  terms  in  these  listings? 
6.00C  What  evidence  do  we  need? 

6.00D  How  do  we  consider  the  effects  of  treatment? 

6.00E  What  other  things  do  we  consider  when  we  evaluate  your 
chronic  renal  disease  under  specific  listings? 

6.00F  What  does  the  term  "persistent”  mean  in  these  listings? 

6.00G  How  do  we  evaluate  impairments  that  do  not  meet  one  of  the 
genitourinary  listings? 


Proposed  introductory  text 

6.00A  Which  disorders  do  we  evaluate  under  these  listings? 

Removed. 

6.00B  What  evidence  do  we  need? 

Removed. 

6.00C  What  other  factors  do  we  consider  when  we  evaluate  your 
chronic  kidney  disease? 

Removed. 

6.00D  How  do  we  evaluate  disorders  that  do  not  meet  one  of  the 
genitourinary  listings? 


common  term  in  the  medical 
community. 

Bro])o.sed  section  (i.OOA  corresj)onds 
to  current  section  (i.OOA  and  explains 
the  disorders  we  evaluate  under  the 
genitourinarv  disorders  listings. 

We  jjropose  to  remove  current  O.OOB 
that  lists  definitions  hecau.se  we  would 
provide  a  definition,  as  a])])ro|)riate, 
when  we  first  use  a  term  in  the 
introductory  text. 

Broj)o.sed  section  O.OOB  corresjionds 
in  part  to  current  O.OOG  and  exiilains  the 
evidence  we  need  to  evaluate  a  person’s 


GKD.  We  ])ropo.se  to  revise  the  text  to 
remove  redundancies  and  to  add  a 
de.scription  of  estimated  glomernlar 
filtration  rate  (eGFR). 

Bropo.sed  .section  O.OOG  corre.sj)ond.s 
to  part  of  current  s(!ction.s  O.OtKi  and 
O.OOE.  We  projjose  to  revi.se  the  text  to 
remove  redundancies  and  add  guidance 
on  anorexia  with  weight  loss  and  on 
complications  of  ('.KD  re(juiring 
hospitalizations. 

We  propo.s(!  to  remove  current  O.OOD 
hecau.se  that  section’s  guidance  is  not 
sjjecific  to  evaluating  genitourinarv 


As  the  chart  illustrates,  we  are 
jjroposing  to  make  minor  revisions  to 
terms  in  the  introductorv  text  (for 
exam])le,  changing  the  word 
“impairment”  to  “disorder,”  where 
a])j)ro])riate)  and  to  reorganize  the 
information  in  the  text.  We  propo.se  to 
re])lace  the  word  “renal”  with  “kidney” 
throughout  the  introductory  text 
lM!cause  the  medic:al  community 
comnioidy  uses  the  word  “kidnev.”  The 
only  excej)tion  to  this  proposal  is  that 
we  would  rcitain  the  term  “renal 
osteodystrophy”  l)ec:ause  it  remains  a 

'  70  I'K  :I8.S82. 

-In  tiu!  ZOO.S  finnl  rules,  wo  stalod  that  Iho  riilos 
woiilfl  1)0  olToolivo  tor  8  years  unless  we  extended 
tliein  or  reviserl  and  issued  them  a!>ain. 


*  74  FR  .')707().  We  received  three  comment 
letters.  We  said  in  the  yXNl’RM  that  we  would  not 
respond  directlv  It)  llie  continent  letters.  This  notice 
ol  proposed  rulemaking  (NPRM)  floes  adopt  some 


ofThe  commenlers'  suf^geslions.  You  mav  read  the 
comment  letters  at  hllp://m\  n-.ivj^iiliili()ns.g()v  hy 
.seartliiiiH  under  docket  numher  .S.SA-2l)00-00;i8. 
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di.sorders.  Only  one  li.stinj>.  jjioposed 
(i.Ol).  would  itujuire  tin?  iireseneo  of  a 
particular  medical  finding  (lesj)ito 
treatment.  We  do  not  j)ropose  to 
evaluate  a  person's  response  to 
treatment  under  any  other  listings  in 
this  .section. 

We  j)ropo.si*  to  rmnove  current  (i.OOF 
lM!cause  we  woidd  no  longer  use  the 


term  “|)ersi.stent”  in  the.se  listings. 
Instead,  we  would  provide  specific 
parameters  for  determining  whether  an 
impairment  meets  tlu;  duration 
rtuiuirement. 

Propo.sed  .section  (i.OOD  corres])on(ls 
to  current  .section  (j.OOC'i.  We  ])ro])ose  to 
make  minor  editorial  changes  to  the  way 
that  we  cite  regulations  in  the  current 


.s(;ction  by  removing  the  jjaragraph 
lev(;ls  of  the  citations  to  short im  them. 

What  i:hanges  are  we  proposing  to  the 
genitourinary  listings  for  adults? 

The  following  chart  ])rovides  a 
com])arison  of  the  current  listings  for 
adults  and  the  propo.sed  li.stings; 


Current  listing 

Proposed  listing 

6.02  Impairment  of  renal  function 

6.02  Removed. 

6.03  Chronic  kidney  disease,  with  chronic  hemodialysis  or  peritoneal 
dialysis. 

6.04  Chronic  kidney  disease,  with  kidney  transplant. 

6.05  Chronic  kidney  disease,  with  impairment  of  kidney  function. 

6.06  Nephrotic  syndrome 

6.06  Nephrotic  syndrome. 

6.09  Complications  of  chronic  kidney  disease. 

We  propo.se  to  revise  current  listing 
(i.()2  by  making  each  ol  the  three  criteria 
a  separate  listing.  We  believe  that  this 
revision  would  improve  onr  ability  to 
monitor  claims  involving  CKD.  It  would 
al.so  improve  our  ability  to  schedule 
continuing  disability  reviews  because 
the  timing  of  these  reviews  is  different 
for  each  of  the  three;  criteria.  We  also 
|)roi)ose  to  replace  the  term 
“impairment  of  renal  function"  in  the 
listing  title  with  "chronic  kidney 
disease." 

Proposeul  li.sting  (>.03  and  (i.()4 
correspond  to  current  listings  ().()2A  and 
(i.()2H.  re.s])ectivelv.  We  are  not 
pro])osing  any  changes  to  the  current 
criteria. 

l’roj)osed  li.sting  (i.O.'i  corresponds  to 
current  listing  (i.()2(k  We  propo.se  to 
r(!Structure  tlu;  li.sting  to  clarify  the 
r(!(pdrement.s  in  the  current  listing. 

We  ])roj)o.se  to  add  a  criterion  to 
proposed  listing  (i.().5A3  for  estimated 
glomerular  filtration  rate  (eGFR).  The 
glomerular  filtration  rate  (GFR)  is  the 
best  overall  measure  of  kidney  function: 
however,  it  is  difficult  to  measure 
directly.  Mo.st  clinicians  who  treat  GKD 
use  the  eCd-’R  instead  of  the  GFR  to 
determine  the  severity  of  a  per.son’s 
GKD  and  to  make  decisions  about  the 
course  of  treatnumt.  The  eCiFR  values 
will  likely  he  readily  available  in  the 
medical  records  for  peo])le  with  GKD. 


We  would  n;j)lace  the  criterion  for 
"|))lersistent  motor  or  .sensory 
neuro])athy”  in  current  (i. 02(^2  with 
“|j)lerij)heral  nenro])athy"  in  ])ro])osed 
().().'5H2.  People  with  G.KD  develop 
neuropathy  at  a  later  stage  of  the  disease 
than  they  once  did  becan.se  oi  advances 
in  GKD  treatment.  We  do  not  need  to 
replace  “persistent”  with  a  criterion 
based  on  a  tlefined  jjeriod  of  time 
hecau.se  when  neuropat hv  develops  at  a 
later  stage  of  (^KD,  it  is  invariably 
persistent. 

We  would  re])lace  the  crit(;rion  for 
“Iplersistent”  in  cnrnmt  ().()2G3  with  a 
criterion  ha.sed  on  a  defined  period  of 
time  to  (;valuate  hy])ertension  (pro])osed 
(i.().'5l33a],  vascular  conge.stion  (proposed 
(i.O.'ibUb).  and  anorexia  (propo.sed 
().().''d34). 

Propo.sed  li.sting  (i.OO  for  nephrotic 
syndrome  corres])onds  to  cnrnmt  listing 
(i.Oti.  We  ])ro])ose  to  re.structure  the 
listing  to  clarify  the  requirements  in  the 
current  li.sting.  We  would  add  a 
criterion  for  the  urine  total-jnotein-to- 
creatinine  ratio  (a  lahoratorv  calculation 
ha.sed  on  total  protein  and  creatinine  in 
a  urine  .samj)le).  This  ratio  is  an 
alt(;rnative  to  the  24-hour  measurement 
in  (j.()(iA2a  and  is  widely  u.sed  in  the 
clinical  commnnity  to  monitor 
proteinuria. 

We  pro])ose  to  add  listing  (i.()9  to 
evaluate  com])lication.s  of  (iKD  that 


reciuire  periodic  ho.s])italization.  We 
would  reejuire  a  ])erson  to  have  at  least 
thnu;  ho.s])italization.s  occurring  at  least 
30  days  a])art  to  ensure!  that  we  are 
evaluating  separate  complication  events. 
Each  ho.s})italization  mii.st  last  at  least 
48  hours.  inc:luding  hours  in  a  hospital 
emergent:}'  department  immediattily 
before  the  hospitalization.  We  would 
retpure  that  each  hospitalization  last  iit 
least  48  hours  because  wt;  belitive  this 
p(!riod  is  indicative  of  a  severe 
complication  of  GKD.  We  would  include 
the  hours  the  person  spends  in  the 
emtagency  de])artment  immediately 
before  hosjntal  admission  because  the 
person  is  likely  to  he  receiving  the  same 
intensity  of  care  as  he  or  she  will 
receive  in  the  hospital.  We  would  al.so 
reipdre  that  the.se  three  hospitalizations 
occur  within  a  consecutive  12-month 
period,  c:onsi.stont  with  our  rules  in 
other  body  systems. 

What  changes  are  we  proposing  to  the 
introductory  text  of  the  genitourinary 
listings  for  children? 

The  following  chart  jnovides  a 
comparison  of  the  curniiit  introductory 
text  for  children  and  the  projm.sed 
introdnetorv  text: 


Current  introductory  text 

Proposed  introductory  text 

106.00A  What  impairments  do  these  listings  cover? 

106.00B  What  do  we  mean  by  the  following  terms  in  these  listings? 
106.00C  What  evidence  do  we  need? 

106.00D  How  do  we  consider  the  effects  of  treatment? 

106.00E  What  other  things  do  we  consider  when  we  evaluate  your 
genitourinary  impairment  under  specific  listings? 

106.00F  What  does  the  term  “persistent"  mean  in  these  listings? 
106.00G  How  do  we  evaluate  impairments  that  do  not  meet  one  of 
the  genitourinary  listings? 

106. 00 A  Which  disorders  do  we  evaluate  under  these  listings? 
Removed. 

106.00B  What  evidence  do  we  need? 

Removed. 

106.00C  What  other  factors  do  we  consider  when  we  evaluate  your 
genitourinary  disorder? 

Removed. 

106.00D  How  do  we  evaluate  disorders  that  do  not  meet  one  of  the 
genitourinary  listings? 
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The  same  basic  rules  for  evaluating 
genitourinary  disorders  in  adults  apply 
to  children.  Exce])t  for  minor  editorial 
changes  to  make  the  text  sjjecific  to 
children,  we  j)ropose  to  repeat  much  of 


the  introductory  text  of  propo.sed  ti.OO  in 
the  introductory  text  of  proj)o.sed 
lot). 00. 


What  changes  are  we  proposing  to  the 
genitourinary  listings  for  children? 

The  following  chart  provides  a 
comparison  of  the  current  listings  for 
children  and  the  proposed  listings: 


Current  listing 

i _ 

Proposed  listing 

106.02 

Impairment  of  renal  function 

106.02  Removed. 

106.03  Chronic  kidney  disease,  with  chronic  hemodialysis  or  peri¬ 
toneal  dialysis. 

106.04  Chronic  kidney  disease,  with  kidney  transplant. 

106.05  Chronic  kidney  disease,  with  impairment  of  kidney  function 

106.06 

Nephrotic  syndrome 

106.06 

Nephrotic  syndrome. 

106.07 

Congenital  genitourinary  impairments 

106.07 

106.09 

Congenital  genitourinary  disorder. 

Complications  of  chronic  kidney  disease. 

The  pro])osed  childhood 
genitourinarv  listings  are  designated 
100.03  through  100.07  and  100.00.  They 
have  the  same  headings  as  their 
counterparts  in  the  propo.sed  adult 
listings,  exce])t  for  jjroposed  100.07. 
which  does  not  have  an  adult 
counterpart. 

'I’he  criteria  w(;  pro])ose  for  c:hildren 
are  the  same  as,  or  based  on,  the  current 
childhood  genitourinarv  criteria.  Many 
of  the  jirojjo.sed  changes  to  the 
childhood  li.stings  corresj)ond  to  the 
changes  we  pro|)ose  to  make  in  the 
adult  listing.  Since  we  have  already 
described  tlui.se  j)roposed  changes 
above,  we  describe  here  only  those 
changes  that  are  imicpie  to  children  or 
that  recpiire  further  explanation. 

Proposed  listing  100.05  for  CKD  with 
impairment  of  kidney  function 
incorj)orates  the  criteria  in  current 
100.02(1  and  100.02D.  W^e  would  revise 
the  current  recpiirement  that  a  finding  is 
])resent  “over  at  least  3  months.”  We 
would  recpiire,  instead,  that  the  finding 
is  present  “on  at  least  two  occasions  at 
least  90  days  ajiart  during  a  consecutive 
12-month  period.”  This  i)roj)osed 
revision  corres])onds  to  our  pro])osal  to 
replace  the  word  “jiersistent”  in  the 
adult  listings.  'Fhe  proposed  revision  is 
also  consistent  with  our  rules  in  other 
body  systems. 

In  ])roj)osed  100.00  for  nephrotic 
syndrome,  we  wonld  change;  the 
r(;(]uired  serum  alhumin  level  from  ”2.0 
g/dL  (100  ml)  or  less”  to  3.0  g/dL  or 
less.  We  are  proposing  this  change  so 
that  the  childhood  criterion  is 
consistent  with  the  corres])onding  adult 
criterion. 

We  propo.se  to  revi.se  current  100.07 
by  creating  two  listings:  j)roposed 
100.07  and  projjosed  100.09. 

Pn)po.sed  100.07  for  congenital 
genitourinary  disorder  corresponds  to 
current  100.07A.  We  woidd  incorj)orate 
the  guidance  in  current  100.00E4  by 
adding  a  recpiirement  that  a  child  must 
have  at  least  three  urological  surgical 


procedures  occurring  in  a  conscrentive 
12-month  jieriod,  with  at  least  30  days 
between  procedures.  We  would  also  add 
a  criterion  that  would  consider  a  child 
disabled  for  1  year  from  the  date  of  the 
last  urological  surgery.  Our  program 
experience  has  shown  that  children  who 
have  had  thci.se  surgeries  need  a  jieriod 
of  1  y(;ar  before  we  can  evaluate  anv 
remaining  limitations  resulting  from  the 
impairment. 

Propo.sed  100.09  for  comjilications  of 
CKD  c:orres|)ond.s  to  current  100.0713 
and  100. 07C.  We  would  expand  our 
considciration  of  complications  to 
include  other  types  of  (IKD 
comjilications  that  reejuire 
hosjiitalization.  (iurrent  100.0713  does 
not  reejuire  hosjiitalization.  We  jirojiose 
to  add  a  hosjiitalization  reejnirement  in 
jirojiosed  100.09  for  consistency  with 
the  adult  criteria.  We  believe  this 
change  would  have  minimal  imjiact  on 
children  with  (iKD  comjilications 
because  most  children  who  reejuire 
jiarenteral  antibie)tie:.s  are  hosjiitalized 
for  this  tre;atment.  We  lie;lie;ve  that  threie 
hosjiitalizatieins  in  a  12-meinth  peirieid 
ei.stalilish  CKD  e:eimjilie:atieins  of  listing- 
level  .severity  hee:au.se  CKD 
ceimjilie;atieins  that  reiejuire 
ho.sjiitalizatiein  are  geinerally  more 
serions  anel  involve  leinger  re:e;eivery 
jieriods  than  those  tre;ate;el  solely  in 
eiutjiatiemt  settings. 

What  time  jieriod  should  we  use  for 
finding  disability  following  a  kidney 
transplant? 

We  jireijieise  tei  retciin  our  e;urrent 
jieilie:y  for  a  fineling  of  elisaliilitv  feir  a 
jierieiel  eif  erne  yeiar  folleiwing  a  kielney 
transjilaut.  The;re;after,  we  e:on.siele;r  the 
reisielual  imjiairmeint,  ine;hieling  jiei.st- 
transjilant  kiehuiy  fune:tiein,  any 
re;je:e:tiein  ejiisoeles,  aelveir.se  effee:t.s  eif  ein- 
geiing  treiatment,  anel  e:eimjilie:atie)ns  in 
either  lieiely  systems.  We  fire  sjiee:ifie:ally 
interesteel  in  any  e:einnnent.s  of 
suggestions  yeiu  have;  abeiut  this  jieilicy, 
siK’.h  as  whether  the  time  jierieiel  we  use; 


is  apjirojiriate,  whe;the;r  we;  .sheiuld  use 
a  longeir  time;  jierieiel,  anel,  if  so,  what 
time;  jie;rieiel  we;  sheiulel  u.se. 

What  is  our  authority  to  make  rules 
and  set  jirocedures  for  determining 
wlmther  a  jierson  is  disabled  under  the 
statutory  definition? 

The;  Act  authorizes  us  to  make;  rules 
anel  re;gulatiein.s  anel  tei  e;stalili.sh 
ne;e:e;.ssarv  anel  ajijireijiriate  jireie:e;elure;s  to 
imjile;me;nt  thean.  Se;e:tiem.s  2()5{a), 
7()2(a)(5).  anel  1()31{el)(l). 

How  long  would  these  jiroposed  ruh;s 
he  effective? 

If  we;  jiuhlish  the;.se;  jireijiei.seel  rules  as 
final  rules,  they  will  remain  in  e;fie;e:t  for 
5  years  after  the;  elate;  the;y  he;e:e)me; 
effe;e;tive;,  unle;ss  we;  extenel  them,  eir 
revise  anel  issue  them  again. 

Clarity  of  These  Projiosed  Rules 

Exe;eaitive;  Orele;r  1288(3,  as 
sujijile;me;nte;d  by  Exe;cutive;  Oreler 
135(33,  re;ejuire;s  e;ae:h  agency  to  write;  all 
ruleis  in  jilain  language.  In  aelelition  to 
yeiur  substantive  comments  on  these 
jirojiei.seel  rules,  we;  invite;  your 
e:eimme;nts  em  how  to  make  them  easier 
to  unelerstanel. 

Feir  e;xamjile: 

•  Weiulel  more,  hut  .shorter,  se;e:tiein.s 
he  lie;tte;r? 

•  Are;  the;  re;ejuireme;nts  in  the;  rule;.s 
e;le;arly  stateel? 

•  llave;  we;  eirganizeel  the;  material  to 
.suit  your  ne;e;el.s? 

•  Ceiulel  we;  imjireive  clarity  by  aeleling 
tables,  li.sts,  eir  eliagrams? 

•  What  else  ceiulel  we;  elei  tei  make;  the 
rul(;s  e;a.sie;r  to  unele;r.stanel? 

•  Do  the;  rule;s  e;eintfun  te;e;hnie;al 
language;  or  jargon  that  is  neit  e;le;ar? 

•  Weiulel  a  elifferent  feirmat  make;  the; 
rule;.s  e;a.sie;r  to  unelerstanel.  e.g.,  groujiing 
anel  eirele;r  of  se;e;tiein.s,  u.se  eif  lieiaelings, 
jiaragra  Jibing? 

When  will  we  start  to  use  these  rules? 

We;  will  not  use;  the.se;  rule;.s  until  we 
eivaluate  jiuhlic  comments  anel  jiulilish 
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final  rules  in  the  Federal  Register.  All 
final  rules  we  issue  include  an  (dlective 
date.  We  will  continue  to  use  our 
current  rules  until  that  date.  If  we 
publish  final  rules,  we  will  include  a 
summary  of  those  relevant  comments 
we  received  along  with  res])onses  and 
an  ex|)lanation  of  how  we  will  apply  the 
new  rules. 

Regulatory  Procedures 

IUxeciitiva  Ordar  i'JfHUi.  as 

hv  Hx(^cutiv(^  Order 

i:i563 

We  consult(ul  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  this  NPRM  meets  the 
criteria  for  a  .signific:ant  regulatory 
action  under  Kxecutive  Order  12800.  as 
.supj)Iemente(l  by  Executive  Order 
13.'i03.  Therefore,  OMB  reviewed  it. 

Iie<>ul(it()rv  Flexibility  Act 

We  certify  that  this  NPRM  will  not 
have  a  significant  economic  im])act  on 
a  substantial  numher  of  small  entities 
because  it  affects  individuals  only. 
Therefore,  the  Regulatory  Flexibility 
Act.  as  amended,  does  not  reciuire  us  to 
jjiepan;  a  regulatory  flexibility  analysis. 

Paperwork  Reduction  Act 

This  NPRM  does  not  create  any  new 
or  affect  any  existing  collections  and. 
thendore,  does  not  re(|uire  Office;  of 
Management  and  Budget  approval 
under  the  Paj)erwork  Reduction  Act. 

References 

We  i:onsulted  the  following  references 
when  we  dexeloped  these  prope).sed 
rules: 

(',()|)ol(»vit(;h.  L..  Warady.  B..  &  l•’llrlh.  .S. 

(2011).  Insights  from  the  (Ihronic;  Kidney 
Disease  in  (diildren.  (ilinical  faiirnal  of 
the  American  Society  of  X^ephrologv, 
f.(8).  2047-20.53.  d()i:10.221.5/ 

C)N. 10751210. 

Fnrth.  S..  Abraham.  A.  C..  |erry-f  hiker. ).. 
.Schwartz.  (1.  ).  Benlield.  M..  Kaskel.  F.. 
et  al.  (2011).  Metabolic  Ahnorinalities, 
(;ardiovast;nlar  Disease  Risk  Factors,  and 
(d  R  Decline  in  (diildren  witli  Chronic: 
Kidney  Disease.  Clinical  lonrnal  of  the 
American  Society  of  yiephrologv,  6(0). 
2132-2140.  clc)i;i0.2215/(;)N.07100«10. 
I'urth.  .S.  1...  C.ole.  S.  R..  Moxey-Mims.  M.. 
Kaskel.  I-'..  Mak.  R..  Sc:liwarlz.  Cl.,  el  al. 
(2000).  Design  and  Methods  ol  the 
(lironic:  Kidney  in  (liildren  (CXiD) 
Prosi)ec:live  C^oliorl  .Study.  Clinical 
lonrnal  of  the  American  Society  of 
Nephrology.  1(5).  1000-1015. 
doi:10.22l'5/(:jN.01041205. 

(d])son.  D.  .S..  Massengill.  .S.  I’..  Trac:htman. 

11..  (hcienhanm.  L.  A..  Yao.  1...  Nagaraj. 

5..  el  al.  (200!)).  Management  of 
C.hildhooci  Onset  Nephrotic;  .Svndronie. 
Pediatrics.  124(2],  747-757.  cloi:10.1542/ 
pecls.2008-155!). 

(iorclillo.  R..  &  .Splizer.  A.  (2009).  The 
Nc;phrotic:  Syndrome.  Pediatrics  in 


Heyiew,  .10(3).  94-105.  doiilO.l  542/ 
pir.30-3-94. 

Cnlati,  .S.  (2011.  )nne  21).  Chronic:  Kidney 
Disease  in  Children.  Medscape 
Ueference.  Retrievcnl  from  http:// 
emedicine.medscape.com/article/ 
f)}{4:i,^t{-oyeryie\y. 

Hogg.  R..  Fnrth.  .S..  Fknoyan.  (h.  l.evev.  A.  .S.. 
l.cunley.  K.  V..  I’orlman.  R..  et  al.  (2003). 
National  Kiclnc;y  Fonnclalion's  Kiclnc;y 
Disc;as(;  Outc:omc;  Quality  Initiative 
C.linic;al  l’rac:tic;e  Cuicl(;lines  for  C.hronic: 
Kidney  Disc;asc;  in  Cliildrc;n  and 
Aclc)lc:sc;c!nls:  Evaluation.  Classific:ation. 
and  .Stralific:atic)n.  Pediatrics.  111(0). 
1410-1421.  clc)i;10.1542/ 
pecis.l  11.0.1410. 

Klic;gman.  R.  M..  Stanton.  B.  F..  Sc:hc)r.  N.  F.. 
.St.  (mine  111.  |.  VV..  K  Behrnian.  R.  E. 

(2011).  Nelson  Texthook  of  Pediatrics 
(19th  eel.).  Philadeljihia.  FA:  Elsi;vic!r 
.Saimdcirs. 

Lnrhc;.  E..  Alvarc;z.  V..  &  Redon.  |.  (2004). 
Frc;clic:lor.s  of  Frogrcission  in 
lly|ji;rtensivc;  Rc;nal  Disc;a.se  in  (diildrcin. 
Journal  of  Clinical  Hypertension,  6'4(4). 
180-191.  clc)i:l 0.1 11  i/j.l524- 
0175.2004.t)2017.x. 

Miller.  W'.C.  (200!)).  Estimating  l!ic|nalions  for 
Clomendar  Filtration  Rate;  in  Children: 
Lahoralory  Considcirations.  Clinical 
Chemistry.  .5.5(3).  402-403.  clc)i:10.1373/ 
i:linc;hem.2008. 122218. 

National  Kiclnc;y  Foiindalion  (2010). 

Frequently  Asked  Questions  About  CFR 
Fstinndes.  Rc;lrievc;cl  from:  http://\y\v\y. 
kidney.ory,/professionals/kls/pdf/12-10- 
4004  ' Kim J-AQs  AhontCFn-l.pdf. 

National  Kidney  Foundation  (2000).  KDOQI 
Clinic;al  Frac:tic:e  (hiiclc;linc;s  and  Clinic:al 
Frac;lic:e  Rc;c:ommenclalic)ns  for  ,'\nc;mia 
in  Chronic:  Kidnc;y  Disease,  rhe; 
(hiidelines  an;  available  at;  http://\y\y\y. 
k  i  dney.  org/ pro fessi  onals/k  doqi/ 
y,nidelines_anemia/pdf/ 
AnemialnCKD.pdf. 

National  Kidnciy  Foundation  (2007).  KDOQI 
(dinic:al  Frac:tic:c;  Cnidelincis  and  (3inii:al 
Frac:tic:e  Rc;c;ommendalions  for  Diahcilcis 
and  Cdironic;  Kiclnev  Dis(;asc;.  Thc;se 
(]uiclc;linc;s  arc;  available;  al:  http://\y\y\y. 
kidney. oiy</professionals/kdoqi/pdf/ 

Dia  hetesA  JKI)_FehSnp  plj)  7.  pdf\ 

National  Kidnc;y  Foundation  (2005).  KDOQI 
(3inic;al  Frac;lic:c;  Chiididincis  for  Bone; 
Metabolism  and  Disc;asc;  in  Childrc;n 
with  (dironic:  Kidney  Disiiasc;.  The 
Cniclelines  are  available  at:  htlp://\v\y\y. 
kidney.org/professionals/kdoqi/ 
guidelines  pedhone/i ndex.htm. 

National  Kiclnc;y  Foundation  (2003).  KDOQI 
(dinic:al  Frac:lic:e  (hiidelincis  for  Bom; 
Mi;taholism  and  Disease  in  Chronic: 
Kiclnc;y  Disc;asc:.  The;  Cuiclc;linc;s  arc; 
available;  at:  hltp://\yi\  \y. kidney.org/ 
professionals/KD()Ql/gnidelinesJ)one/ 
index.htm. 

National  Kiclnc;y  Foundation  (2002).  KDOQI 
(dinic.al  Frac;lic:c;  Cuidc;linc>s  for  (dironic; 
Kiclnc;y  Disc;asc;:  Evaluation. 
(dassific:alion  and  .Slralific:alion.  Thc;se 
Chiiclc;linc;s  arc;  available  at:  htlp://\y\y\y. 
kidney.org/ profession(ds/kdoqi/pdf/ckd_ 
eyahiation_classification_ 
st  rati  ficatioi  i.pd  f. 

National  Kidney  Foundation  (200!)).  KDOQI 
Clinic;al  Frai:lic:e  (hiiclelinc;s  for  Nutrition 


in  Children  with  C'.KD;  2008  lipdalc;. 
American  Journal  of  Kidney  Diseases, 
,5.V(.Supi).2).  .S1-.S124.  clc)i;10.1053/ 
.S0272-(i38l)(0!))00054-7.  Thc;.se 
Cuid(;lines  are  available;  al;  http://\v\v\\'. 
kidney.org/professionals/kdoqi/ 
guidelines  updates/ pdf/ 
CPCPedNutr2()im.pdf. 

Rc;nal  Fliysic:ians  A.ssc)c:ialion  (2010).  .Shared 
Dec:ision-Making  in  the;  Ap])ro|)rial(; 
Initiation  of  and  Withdrawal  from 
Dialysis.  liPA  Clinical  Practice  Cuideline 
(.Scicond  eel.,  pp.  121-155).  Rc)c:kville. 

MD;  Renal  Fhysic:ians  Assoc:ialic)n. 
Vassalotli. )..  Stevens.  L..  K  Lc;vey,  A.  (2007) 
Testing  for  Chronic:  Kidney  Disciasc;:  A 
Fosilion  .Slalc;m(;nl  from  the  National 
Kidney  Foundation.  American  Journal  of 
Kidney  Diseases,  56(2).  109-180. 
doi:l(j.l053/j/aikcl. 2007.00.01  3. 

Wc!  inclu(l(;(l  tho.se  r(;fc;n;nc(;s  in  the 
rulemaking  record  for  the.se  pro])os(;d 
rule.s  and  will  make  them  available  for 
inspetetion  by  inteni.sted  individuaks 
who  make  arrangem(;nt.s  with  the 
contact  petrson  identified  above. 

(Cditalog  of  Feclc;ral  Domcislic:  Assistanc:c; 
Frogram  Nos.  90.001,  Soc:ial  .Si;c;uritv — 
Disability  lnsuranc;c;:  !)0.002,  .Soc:ial 
.S(;c:urity — Rc:tirc;mc;nl  lnsuranc:e:  !)0.004. 
.Sc)c:ial  .S(;c:urity — .Survivors  lnsuranc:c;;  and 
!)0.00(),  .Sui)|)lc;mc;nlal  .Sc;c;urity  lni:omc;). 

List  of  Suhjef;ts  in  20  CFR  Part  404 

Administrative  jnactice  and 
proc(;dure:  Blind,  Disability  benefits; 
Old-Age,  survivors,  and  disability 
insurance;  Reporting  and  recordkec;])ing 
r(;(]uir(;ments;  .Social  .Securitv. 

Dat(;cl:  )anuary  25.  2013. 

Michael  ).  Asli  iie, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  projrose  to  amend  20  CFR 
jiart  404,  subjiart  P  as  set  forth  below: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

Subpart  P — [Amended] 

■  1 .  The  authority  citation  for  suhjiart  P 
of  ])art  404  continues  to  read  as  follows: 

Aiilhcirily:  .Sc;c;s.  202.  205(a)-(l))  and  (d)- 
(h).  210(i).  ’221(a).  (i).  and  (j),  222(c:).  223. 
225,  and  702(a)(5)  of  the;  .Sc)c;ial  .Sc;c:urilv  Ac:l 
(42  IT.S.C.  402.  405(a)-(h)  and  (cl)-(h).  41 0(1). 
421(a).  (i).  and  (j).  422(c:),  423.  425,  and 
!)02(a)(5));  sc;c;.  211(h).  Fuh.  L.  104-193.  110 
Stal.  2105,  2189:  sc;i;.  202.  Fuh.  L.  108-203. 
118  Slat.  509  (42  D.S.C.  !)02  note;). 

■  2.  Amend  ajijiendix  1  to  snhpart  P  of 
part  404  by  revising  item  7  of  the 
introductory  text  h(;fore  part  A  of 
appendix  1  to  r(;ad  as  follows: 

Appendix  1  to  Subpart  P  of  Part  404 — 
Listing  of  Impairments 
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7.  (IiMliloiirinarv  Oisordors  ((i.OO  and 
lOfi.OO):  IDA  TE  .=5  YEARS  I  R(1M  THE 
EFFECTIVE  HATE  Ol-  TUI':  I'INAL  RULES|. 
***** 

■  .3.  Aineiid  part  A  of  apjxnidix  1  to 
sul)part  P  of  part  404  l)y  revising  the 
body  system  name  for  section  O.OO  in 
tlie  table  of  contents  to  nsad  as  follows: 
***** 

Part  A 

***** 

(i.OO  C(!nit()urinarv  Hisordcns 
***** 

■  4.  Revise  section  0.00  in  jiart  A  of 
ajjpendix  1  to  snl)j)art  P  of  })art  404  to 
read  as  follows: 

***** 

Pari  A 

***** 

0.00  Giaiileurinarv  Disorders 

A.  Which  disorders  do  hy;  ovolmdo  under 
these  listings? 

\V(!  (ivaliiato  gtaiitoiirinarv  disorders 
residling  in  chronic  kidiun'  dis(!ase. 

Exain])les  of  sncli  disord(;rs  inchuh;  clironic 
gloinernlonepliritis.  hvpcatensive 
neirhropalliy,  dial)etic  nej)hroj)atliy.  chronic 
ol)slrnctive  nro])athy,  and  iKJnalilary 
nepliro|)alhi(;s.  \V(!  also  evaluate!  nejdirolic 
syndrome  due  to  glonuirnlar  dysfunction 
under  llie.si!  listings. 

11.  Wind  evidence  do  we  need? 

1.  We  iHiCid  evid(!nc(!  that  docnin(!nts  the! 
signs,  sym|)lonis,  and  laboratory  findings  of 
yonr  chronic  kidney  dis(!as(!.  This  (widenci! 
shonld  inc:hide  r(!))orts  of  clinical 
examinations,  treadnuiiit  records,  and 
doenmentation  of  yonr  ixisponse  to  treatment. 
Laboratory  findings,  such  as  seirnm  cixiatinine 
or  serum  athumin  levels,  may  document  yonr 
kidney  fum;tion.  We  generally  need  evidence 
covering  a  p(!riod  of  at  least  90  days  unless 
we  can  make  a  fidly  favorable  determination 
or  decision  without  it. 

2.  Estimated  glotnernlar  filtration  rate 
{eGFUf  The  (iGFR  is  an  (istimate  of  th(! 
filtering  c:apacity  of  the  kidneys  that  takes 
into  acc;ount  serum  c:reatinine  c()nc;entration 
and  other  variables  such  as  your  age.  gender, 
and  body  size.  If  your  medical  (ivichiuco 
includ(!s  (iGFR  findings,  we  will  consid(!r 
them  when  we  evaluate  vour  chronic  kidnciv 
disease  under  (i.O.x. 

3.  Kidney  or  hone  hiopsv.  If  you  have  had 
a  kidnev  or  hone  hio])sv.  w(!  need  a  co])V  of 
the  jrathology  re])ort.  Wlnin  we  cannot  get  a 
co|)y  of  the  ))athoh)gy  rciport.  we  will  acc:e])t 
a  statement  from  an  acceptable  m(!dical 
source  viiiifying  that  a  biopsy  was  jairfornnid 
and  describing  the  results. 

G.  What  other  factors  do  we  consider  when 
u  f!  evaluate  vour  chronic  kidnev  disease? 

1.  Chronic  hemodialysis  or  peritoneal 
diedysis. 

a.  Dialysis  is  a  treatment  for  chronic  kidnev 
disease  that  uses  artificial  means  to  ixiinove 
toxic  metabolic  hyjjroducts  from  the  blood. 
Ilemodialvsis  uses  an  artificial  kidnev 


imu;hine  to  clean  waste  products  from  the 
blood;  i)eritoneal  dialysis  uses  a  dialyzing 
solution  that  is  introduced  into  and  remov(!d 
from  tlu!  ahdonuin  (peritoneal  cavitv)  either 
c;ontinuously  or  inttirmittently.  Under  (>.03. 
yonr  ongoing  dialysis  must  have!  lastcid  or  Ix! 
ex|)(!ct(!d  to  last  for  a  continuous  |)(!riod  of  at 
least  12  months.  W(!  will  accept  a  riiport  from 
an  acceptahli!  nuidicial  sonrc(!  that  describes 
your  chronic  kidney  distia.se  and  thc!  need  for 
ongoing  dialvsis  to  satisfv  the  ixitiuiiximents 
in  0.03. 

1).  If  you  are  umhirgoing  chronic 
hemodialysis  or  ])eriton(!al  dialysis,  your 
chronic  kidney  disease!  may  m(!(!i  our 
d(!finition  of  disability  h(!for(!  vou  started 
dialysis.  We  will  d(!termine  th(!  onset  of  vour 
disability  has(!d  on  tlu!  facts  in  your  case 
r(!cord. 

2.  Kidney  transplant. 

a.  If  you  r(!ceiv(!  a  kidn(!y  Iransjjlant.  w(! 
will  consider  you  to  hi!  disabled  under  0.04 
for  1  y(!ar  from  the  date!  e)f  transplant.  After 
that,  we!  will  evaluate  ye)ur  re!sielnid 
im|)airment(s)  by  e:e)nsiele!ring  yeenr  post- 
trims])lant  fune;tie)n.  :my  re!jee:tie)n  e!pise)eles 
yon  have!  hael.  e:e)m])lie:atie)ns  in  e)the!r  heiely 
syste!ms.  anel  any  aelve!rse!  e!ffe!e:ts  rehiteul  te) 
e)nge)ing  tre!iitme!nt. 

1).  If  ye)u  re!e:eive!el  a  kielnev  frans])l:mt,  ve)vir 
e:hre)nie:  kielney  elisexise!  niiiy  me:e!t  e)ur 
ele!finitie)n  e)f  elisahility  l)e!fe)re!  ye)u  re!e;eive!el 
the!  trims])hmt.  We!  will  eletermine  the:  ejiiset 
e)f  ye)ur  eliseihility  hase!el  e)n  the!  fae:ts  in  ve)nr 
e:ase!  re!e:e)rel. 

3.  Itenal  osteodystrophy.  This  e:e)nelitie)n  is 
the!  hejiie  ele!ge!ne!ratie)n  re!sulting  fre)m  e:hre)nie; 
kielne!V  elise!ase!-mine!nil  ;mel  he)ne!  elisejieler 
(GKD-M8D).  GKD-MMD  e)e:curs  whem  the 
kielneys  are!  nmihle  te)  meiintain  the!  ne!e'.e!ssary 
le!ve!ls  e)f  mine!rals,  heermeenew.  iinel  vitamins 
re!epnre!el  for  henu!  strneiture!  anel  fune;tie)n. 
llnele!!'  0.0.3151,  “severe!  henie!  |)iiin”  meums 
freeiuent  e)r  intrae.tahle  he)ne  pain  that 
inte!rfe!re)s  with  |)hysie;al  ae;tivity  e)r  me!ntal 
fune:tie)ning. 

4.  Peripheral  neuropathy.  This  elise)rele!r 
reisidts  whe!n  the  kielnen’s  eh)  ne)t  aele!C|uate!ly 
filter  te)xie:  suhst:me;es  fre)m  the  hle)e)el.  The!se! 
te)xins  e.an  aelversely  aflee:t  nerve  tissue!.  The 
re!sulting  neure)pathy  ineiy  affe!e:t  i>e!ripheiral 
me)te)r  e)r  se)nse)ry  nen’veis,  e)r  he)th.  e:ausing 
pain,  numbness,  tingling,  i)nel  muserle 
we);ikne!ss  in  varie)us  parts  e)f  the!  heeely.  llneler 
0.05152.  the  pe!ri|)he!ral  ne!ure)])athy  must  he!  a 
se!ve!re!  im])iiirme!nt.  (.Sex!  §§ 4()4.152()(e:), 
404.1521, 410.920(c),  anel  410.921  of  this 
e:lni|)te!r.)  It  must  iilse)  have  laste!el  e)r  he! 
e!xpe!e:te!el  te)  last  fe)r;i  e:e)ntinue)ns  pe!rie)el  e)f  at 
le!ast  12  me)nths. 

5.  Fluid  overload  syndrome.  This  e:e)nelitie)n 
e)e;e;nrs  whe!n  e!xe;e!ss  .seeelinm  emel  w.iter 
re!te!ntie)n  in  the  l)e)ely  ehie  te)  e'.hre)nie;  kielne!y 
eliseuise!  re!sults  in  vase;nlar  e;e)nge!stie)n.  llnele!r 
(). 05153,  we!  ne!e!el  ii  ele!,se:ri])tie)n  e)f  a  phvsie:al 
e!x;nninalie)n  that  ele)e:umenls  signs  anel 
syniple)ms  e)f  vase:idar  e:e)nge!Slie)n.  sue;h  as 
e;e)nge!stive!  he!art  failure!,  ])le!ural  e!ffusie)n 
(e!xe:e!ss  fluiel  in  the  e:hest),  ase;ite!s  (e!xe;e!ss 
flniel  in  the  td)ele)men),  hvi)e!rte!nsie)n,  latigue!, 
sheertness  e)f  hreiath,  e)r  pe!ripheral  e!ele!mti. 

0.  Anasarca  (ge!ne!ridize!el  imissive!  e!ele!ma  e)r 
swelling).  lJnele!r  0.05153  anel  0.0015,  we  ne!e!el 
a  ele!se;rii)tie)n  e)f  the  e!Xtent  e)f  e!ele!ma. 
ine;lueling  pre!ti))ial  (in  frenit  e)f  the!  tibia), 
])e!rie)rhital  (are)unel  the!  eyes),  e)r  i)re!sae;ral  (in 


freent  e)f  the  sae;rum)  eelema.  We  alse)  ne!e!el  a 
elese:riptie)n  of  any  ase:ite!s,  pleural  effusie))),  e)r 
pe!rie:arelial  effusie)n. 

7.  Anorexia  with  weight  toss.  Anen'exia  is 
a  fre!eiue!nt  sign  e)f  e:hre)nie:  kielneiv  elisexise!  anel 
e;an  re!snlt  in  weight  le)ss.  We)  will  use!  heeely 
niiiss  inelex  (15M1)  te)  ele!te!rmine  the  severity 
e)f  ye)ur  weight  le)ss  unele!r  (>.05154.  (15M1  is  the 
ratie)  e)f  ye)ur  mexisure!)!  weeight  te)  the  sepiare 
e)f  ye)ur  meiasiuxiel  height.)  The  fe)rn)ula  fe)r 
e:ale;ulating  I5M1  is  in  seeitie)))  5. 00(5. 

(5.  Com])licutions  of  chronic  kidney  disease. 
The!  he)spitidizatie)ns  in  0.09  may  he!  fe)r 
eliffere!nt  e;e)mplie:atie)ns  e)f  chreenie;  kielney 
elise!;ise!.  Examples  e>f  e:e)mplie:atie)ns  that  mav 
re!sidt  in  he)spitaliziitie)n  ine;lnele!  streeke. 
e:e)nge!stive!  heiart  failure.  hy])e!rte!nsive!  e:risis. 
e)r  ae:ute!  kielney  lailnre  re!eiuiring  a  she)rt 
e;e)urse  e)f  heme)elialysis. 

D.  I  tow  do  UY)  evaluate  disorders  that  do  not 
meet  one  of  the  genitourinary  listings? 

1.  The  listeel  eliseerelers  are!  e)nly  examjjles 
e)f  e:e)mme)n  ge!nilourinary  eli.se)relers  that  we 
e;onslele!r  sewere  ene)ugh  te)  i)re!ve!nt  ye)u  fre)m 
ele)ingany  gainful  ae:tivity.  If  ye)ur 
im))airme!nt(s)  ele)e!s  not  meiet  the  e'.riteria  e)f 
ciny  e)f  these  listings,  we  n)ust  eilse)  e:e)nsiele!r 
whe!the!r  ye)u  have  an  im|)airn)ent(s)  that 
satisfies  the  e:riteria  e)f  a  listing  in  ane)ther 
he)elv  svstein. 

2.  If  ye)u  have  a  se!ve!re!  me!elie:ally 
elederminahle!  impairme!nt(s)  that  ele)e!s  ne)t 
me!e!t  ei  listing,  we!  will  ele!te!rmine!  whe!the!r 
ye)ur  impiiirme!nt(s)  n)e!elie:allv  e!e|uals  ii 
listing.  (.Seu!  S§4()4.152()  aner410.920  e)f  this 
eihapter.)  Ge!nite)urinarv  elise)rele!rs  mav  he! 
;!sse)e:iate!el  with  elise)rele!rs  in  e)the!r  heeely 
syste!ms.  anel  we  e;e)nsieler  the!  e:e)mhine!el 
e!ffe!e:ts  e)f  multii)le!  impeiirments  whe!n  we 
eh!te!rn)ine  whethe!r  the!y  me!elie:cillv  expial  a 
listing.  If  ve)ur  impiurmentfs)  ele)e!S  ne)t  mee!t 
e)r  me!elie;ally  e!eiual  the!  e;rite!ria  e)f  a  listing, 
ye)u  ni;)y  e)r  may  ne)t  have  the  re!sielu<il 
fune:tie)nal  e;apae:ity  te)  engage  in  suhst initial 
giiinful  ae:tivity.  We  ])re)e;e!e!el  to  the  fe)urth 
iinel,  if  ne)e;e!ssiirv.  the!  fifth  ste!|)s  eif  the! 
seeiuential  ewaluatiem  jireicess  in  404.1 520 
anel  410.920  eif  this  eihapter.  W'e  u.se!  the  rules 
in  §§404.1594  anel  410.994  eif  this  eihajiteir, 
as  appreiiiriate.  when  we  elee:iele!  whetheir  vein 
e:e)ntinue!  tei  he  elisahleiel. 

O.Ol  (5 .  'eigeiry  eif  lm|)airme!nts. 

Geniteinrinary  Diseirelers 

0.03  Chronic  kidnev  di.sease.  with 
e:hre)nie;  heimeielialysis  eir  ])e!rite)neial  elialysis 
(seie  O.OOGl). 

0.04  Chronic  kidnev  disease,  with  kielneiy 
tninsplant.  Gemsieler  uneler  ii  elisahility  feir  1 
yeiar  feilleiwing  the  transplant;  thereiafteir. 
eiviilnate!  the  resielmil  impiiirment  (see! 
0.00G2). 

(>.05  Chronic  kidney  disease,  with 
imj)iiirnie!nt  eif  kielne!v  fune:tion.  with  A  anel 
15: 

A.  Reehieieiel  glenneirular  filtratiem  e!vielene;e!el 
by  erne)  eif  the!  feilleiwing  lalieirateiry  finelings 
ele)e:ume!nteel  em  at  leiist  twei  e)e:e;asie)ns  iit  lexist 
90  elavs  a|)art  einring  a  e;e)nse!e:utive!  12-n)e)nth 
lieirieiel; 

1.  .Serum  e:re!atinine!  eif  4  mg/elL  or  greiateir; 
eir 

2.  Cireiiitinine  eileiarane;)!  eif  20  ml/min.  or 
le!ss:  eir 

3.  Estimated  gleimerular  filtratiem  rate 
(eiCJFR)  eif  20  ml/min/1.73m^  eir  less;  anel 
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8.  OiU!  ()l  llu!  l()llo\viii}>: 

1.  Koiial  osliiodysirophy  (son  with 

s(!V(!n!  1)0110  jiain  and  ima{>iii{>  studios 
tlociiinonling  liono  ahnornialilios,  siu.li  as 
ostoitis  niirosa.  osloonialacia.  or  jiatliolo^ic 
(racluros;  or 

2.  Uoriplioral  noiiropatliy  (soo  (i.OlXM);  or 
a.  Miiid  ovorload  sviidroiiio  (soo  (i.OtX^a) 

dociiinoiitod  by  ono  ol  tlio  l()llo\vin<>: 

a.  Diastolic  livportoiision  groator  tliaii  or 
(xpial  to  diastolic  blood  jirossiiro  ol  1  It)  iniii 
ll}>  dospilo  at  loast  !)t)  conswaitivo  days  oi 
|)roscribod  tborapy.  dociiiiioiitod  by  at  loast 
two  inoasiiroinonts  of  diastolic  blood 
|)rossiiro  at  loast  <)()  days  a])art  during  a 
consocutivo  12-niontii  |)oriod:  or 

1).  .Signs  of  vastailar  congostion  or  anasarca 
(soo  (i. ()()(;(>)  dospito  at  loast  tit)  consocutivo 
days  of  proscribod  tliorajjy.  docninontod  on  at 
loast  two  occasions  at  loast  91)  days  ajiart 
during  a  c:onsocntivo  12-inontb  poriod:  or 
4.  Anoroxia  witli  woiglit  loss  (soo  l).t)t)(]7) 
dotorininod  by  body  mass  indox  (HMI)  of  18.0 
or  loss,  calculatod  on  at  loast  two  occasions 
at  loast  !)0  days  apart  during  a  consocutivo 
12-inonth  poriod. 

0.00  Mvphrolic:  syiulmnw.  with  A  and  II: 
A.  I.aboralorv  findings  as  dost:ribod  in  1  or 
2.  docninontod  on  at  loast  two  occasions  at 
loast  90  days  a])art  during  a  consocutivo  12- 
montii  |)oriod: 

1.  I’rotoinuria  of  10.0  g  or  groator  por  24 
hours:  or 

2.  .Sorum  albumin  of  O.O  g/db)  or  loss,  and 

a.  I’rotoinuria  of  8.5  g  or  groator  jior  24 
hours:  or 

b.  llrino  total-protoin-to-croatinino  ratio  of 
8.5  or  groator;  and 

H.  Anasarca  (soo  ().00(;0)  ])orsisting  for  at 
loast  90  days  dospito  |)roscribod  troatmont. 

0.09  CoiupUciilions  of  chronic  kidney 
disease  (soo  O.OtK^B)  ro(|uiring  at  loast  tliroo 
bos|)itali/.ations  within  a  consoc:utivo  12- 
ir.ontli  |)oriod  and  ()ct;nrring  at  loast  80  (lavs 
apart.  I'^ach  hospitalization  must  last  at  loast 
48  hours,  including  hours  in  a  bos))ilal 
omorgoncy  doparlmoni  immodialoly  boforo 
tlio  liospitalizalion. 

•k  "k  "k  Ic  'k 

■  .1.  Amend  jiart  13  oi  apjiendix  1  to 
.subpart  P  of  part  404  1)V  revising  the 
body  system  name  for  section  100.00  in 
the  table  of  contents  to  read  as  follows: 

•k  k  k  k  k 

Pari  K 

k  k  k  k  k 

lot). 00  (lonitonrinary  Disorders 

k  k  k  k  k 

■  0.  Revise  section  100.00  in  ])art  13  of 
appendix  1  to  subjiart  P  of  jiart  404  to 
read  as  follows; 

***** 

Part  B 

***** 

100.00  (Jonilourinarv  Disorders 

A.  Which  disorders  do  ire  evahude  under 
these  lisliiif’s? 

Wo  ovaliiato  gonitourinary  disorders 
nssulling  in  chronic  kidney  disease, 
lixamplos  of  such  disorders  include  chronic 
glomornlonophrilis.  hy|)orlonsivo 


no|)hro])atby.  diabolic  nopliro|)all)y.  chronic 
obsiructivo  uropalliy.  and  borodilary 
no|)liropatbios.  Wo  also  ovalualo  noi)brolic 
syndromo  duo  to  glomorular  dvsfunclion. 
and  congonilal  gonilonrinary  disordors,  such 
as  octoi)ic  ureter,  oxolropbic  urinary  bladder, 
urolliral  valves,  and  Eaglo-Barroll  syndromo 
(])ru))o  holly  syndromo),  under  tlioso  listings. 

I}.  Whal  evidence  do  we  need? 

1.  Wo  1100(1  ovidonco  that  doenmonts  the 
signs,  syni])l()nis.  and  laboratory  findings  of 
your  chronic  kidney  di.soaso.  Tliis  ovidonco 
should  incliido  reports  of  clinical 
oxaniinations,  troatmont  records,  and 
documontalion  of  your  response  to  Iroalnionl. 
Laboratory  findings,  such  as  sorum  croatinino 
or  sorum  albumin  levels,  may  documoni  your 
kidney  function.  Wo  gonorallv  need  ovidonco 
covering  a  poriod  of  at  least  90  days  nnloss 
wo  can  make  a  fully  favorable  dolormination 
or  decision  without  it. 

2.  Esiinuited  gloinernlar  filtration  rate 
(eGFUf.  Tlio  o(;M3  is  an  oslinialo  of  the 
filtering  capacity  of  the  kidneys  that  takes 
into  account  sorum  croatinino  conconiralion 
and  other  variables  such  as  your  ago,  gondor. 
and  body  size.  If  your  medical  ovidonco 
includes  otJl'  R  findings,  wo  will  consider 
tlioin  when  wo  ovalualo  your  chronic  kidney 
disease  under  1()().()5. 

8.  Kidney  or  l)one  Itiopsy.  If  you  have  bad 
a  kidney  or  bone  biopsy,  wo  need  a  copy  of 
the  iialbology  roiiorl.  Wlion  wo  cannot  got  a 
copy  of  the  pathology  roiiorl,  wo  will  acco))t 
a  slalomont  from  an  acceptable  medical 
source  verifying  that  a  biopsy  was  porformod 
and  describing  the  results. 

G.  Wind  other  factors  do  ivc*  consider  when 
ICO  evafaate  vonr  f’enitonrinarv  disorder? 

1.  Ghronic  heinodi(d\'sis  or  peritoneaf 
dialysis. 

a.  Dialysis  is  a  IroatmonI  for  chronic  kidney 
disease  that  uses  artificial  moans  to  romovo 
toxic  molabolic  by])r()(lucts  from  the  blood. 
Hemodialysis  uses  an  artificial  kidney 
maebino  to  clean  waste  iirodncis  from  the 
blood;  ])orit()noal  dialysis  uses  a  dialyzing 
solution  that  is  iniroducod  into  and  removed 
from  the  abdomen  (])oritonoal  cavity)  either 
continuously  or  inlormiltonllv.  Under  lOli.O.I, 
your  ongoing  dialysis  must  have  lasted  or  bo 
oxjioctod  to  last  for  a  continuous  |)orio(l  of  at 
least  12  months.  Wo  will  acco])!  a  ro|)orl  from 
an  acceptable  medical  source  that  describes 
your  chronic  kidney  disease  and  the  need  for 
ongoing  dialysis  to  satisfy  the  roipiiromonts 
in  H)().t)8. 

1).  If  you  are  undergoing  chronic 
hemodialysis  or  ])orit()noal  dialysis,  vonr 
chronic  kidney  disease  may  moot  our 
dofinilion  of  disability  boforo  you  started 
dialysis.  Wo  will  dolormino  the  onset  of  your 
disability  based  on  the  facts  in  vonr  case 
I'ocoi'd. 

2.  Kidney  transplant. 

a.  If  you  receive  a  kidney  li'ans])lanl.  wo 
will  consider  you  to  bo  disabled  under 
lot). 04  for  1  year  from  the  date  of  transplant. 
After  that,  wo  will  ovalualo  your  residual 
impairmonl(s)  by  considering  your  ])()sl- 
Iransplanl  function,  any  rejection  o|)is()(los 
you  have  had.  (:()m|)li(:ali()ns  in  other  body 
systems,  and  any  adverse  offocis  related  to 
ongoing  treatment. 


1).  If  you  received  a  kidney  transplant,  your 
chronic  kidney  disease  may  meet  our 
definition  of  disability  before  you  I'oceived 
the  Iranspla))!.  We  will  determine  the  onset 
of  vonr  disability  based  on  the  facts  in  vonr 
case  I’ocoj'd. 

8.  Anasarca  (generalized  massive  edema  or 
swelling).  Under  IDIi.OtilL  we  need  a 
description  of  the  extent  of  edema,  including 
|)retibial  (in  Font  of  the  tibia),  perioi'bilid 
(around  the  eyes),  or  |)resacral  (in  front  olTbe 
siicrum)  edema.  We  also  need  a  de.s(:ri|)li()n 
of  any  ascites,  pleni'al  effusion,  or  pericardial 
effusion. 

4.  Gonoenital  }’enitonrinary  disorder. 
Procedures  such  as  diagnostic  cysloscojjv  or 
cii'cumcision  do  not  salisfv  the  i'e(]uiremenl 
for  urologic  sui'gical  procedures  in  108.1)7. 

5.  Gomplications  of  chronic  kidney  disease. 
The  h()s])italizati()ns  in  108.09  may  be  for 
different  complications  of  chionic  kidney 
disease.  l!;xam|)les  of  com|)lications  that  may 
result  in  h()S|)ilalizalion  include  stroke, 
congestive  heart  failure,  hy|)ertensive  crisis, 
or  acute  kidney  failure  re(]uiring  a  short 
course  of  hemodialvsis. 

D.  Ilow  do  u'r?  ey(dii(de  disorders  that  do  not 
meet  one  of  the  genitourinary  listings? 

1.  The  listed  disorders  are  only  exam|)les 
of  common  genilourinarv  disorders  that  we 
consider  sevei'e  enough  to  result  in  marked 
and  severe  limitations.  If  vonr  impairmenl(s) 
does  not  meet  the  criteria  of  any  of  these 
listings,  we  must  also  consider  whether  von 
have  an  impairmenl(s)  that  satisfies  the 
criteria  of  a  listing  in  another  bodv  svsiem. 

2.  If  you  have  a  severe  medically 
determinable  impairmenl(s)  that  does  not 
meet  a  listing,  we  will  delermijie  wbellier 
your  imi)airmenl(s)  medically  e(pials  a 
listing.  (.See  4?  418.928  of  Ibis  chajjler.) 
(ienilourinary  disoj'ders  may  be  associated 
with  disorders  in  other  body  svslems.  and  we 
consider  the  combined  effects  of  mulli])le 
impairments  when  we  determine  whether 
they  niedically  e(|ual  a  listing.  If  vonr 
imi)airmenl(s)  does  not  medicallv  (xpial  a 
listing,  we  will  also  consider  whether  it 
functionally  erpials  the  listings.  (.See 

S  418.928a  of  this  cha])ter.)  We  use  the  rules 
in  §  418.994a  of  ibis  (:ba])ler  when  we  decide 
whether  you  continue  to  be  disabled. 

108.01  C^alegory  of  Impairments. 
Uenilourinary  Disorders 

108.08  Ghronic  kidney  disease,  with 
chronic  hemodialvsis  or  ))eritoneal  dialysis 
(see  lOO.OOCl). 

108.04  Ghronic  kidney  disease,  with 
kidney  transplant.  Uonsider  under  a 
disability  for  1  year  following  the  lrans|)lanl: 
thereafter,  evaluate  the  residual  impairment 
(.see  108.00C:2). 

108.05  Ghronic  kidney  disease,  with 
impairment  of  kidney  function,  with  one  of 
the  following  doenmented  on  at  least  two 
occasions  at  least  90  days  a])arl  during  a 
consecutive  12-month  |)erio(l: 

A.  Serum  creatinine  of  8  mg/dl,  or  greater; 
or 

n.  (u’ealinine  clearance  of  80  ml/min/ 

1 .78m^  or  less:  or 

(1. 1'^stimaled  glomeridar  filtration  rate 
(eCiPR)  of  80  ml/min/1 .78111“  or  less. 

108.08  Nephrotic  syndrome,  with  A  and 
13: 
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A.  {)m;  ol  llu!  Ibllowing  laboralorv  findings 
(locunuMilcid  on  at  loasi  two  occasions  at  liiast 
‘to  (lays  apart  during  a  consocntivo  12-inontli 
|U!riod: 

1.  Scrnm  albumin  of  3.0  g/db  or  loss,  or 

2.  Prot(!innria  of  40  ing/in-/br  or  gr(!at(!r: 
and 

B.  Anasarca  (s(u;  lOti.OOdO)  persisting  lor  at 
l(!ast  90  days  d(;si)it{;  ])r(!scrib(!d  trciatmcmt. 

lot). 07  (jont’onildl  i>(;nit(>iirin(irv  disordar 
(see  10().00(;4)  r(;(|niring  nrologic  snrgicid 
procodnros  at  least  three  times  in  a 
consecutive  12-montb  ])eriod.  with  at  least  30 
days  between  ])rocednres.  (’.onsider  under  a 
disability  for  1  year  following  the  day  of  the 
last  surgery;  thereafter,  evidiiate  the  residual 
impairment. 

1  Of).  09  Coniplicdlions  of  chronic  kidney 
(liscdsc  (see  100. 00(^3)  reepnring  at  least  three 
hos])itali/,ations  within  a  consecutive  12- 
month  ])eriod  and  occurring  at  least  30  days 
ajjart.  Each  hospitalization  must  last  at  least 
48  hours,  including  hours  in  a  hospital 
emergency  de|)artment  immediately  before 
the  hos])italization. 

lEK  Uoc.  2()i;i-()21(i()  Filed  2-1-13;  8;4.'‘)  ain| 
BILLING  CODE  4191-02-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[EPA-R09-OAR-201 2-0904,  FRL-9775-9] 

Partial  Approval  and  Disapproval  of  Air 
Quality  Implementation  Plans;  Arizona; 
Regional  Haze  and  Visibility  Transport; 
Extension  of  Comment  Period 

agency:  Fnvironmontal  Protoction 
Agency  (E1V\). 

ACTION:  Notice;  extension  of  comment 
jieriod. 

SUMMARY:  El’A  is  extending  tlie  jmblic 
comment  period  for  a  jirojKised  rule 
published  in  the  Federal  Regi.ster  on 
December  21, 2012,  with  a  former 
deadline  for  comments  of  February  4, 
2013.  The  new  deadline  of  March  0. 
2013,  will  jirovide  an  additional  30  days 
for  a  total  of  75  days  to  comment  on  our 
jiropo.sal.  The  jirojiosal  is  to  apjnove  in 
])in’t  and  disapprove  in  jiart  a  revision  to 
Arizona’s  State  Implementation  I’lan 
(SIP)  to  imjilement  the  regional  haze 
program  for  the  first  planning  period 
through  2018.  The  proposal  includes  all 
])ortions  of  the  State’s  regional  haze  SIP 
except  for  three  electric  geneniting 
stations  that  were  addressed  in  a  final 
rule  jnihlished  on  December  5.  2012. 
DATES:  (iomments  on  the  proposed  rule 
jnihlished  on  December  21,  2012  (77  FR 
75704)  miKst  he  received  on  or  before 
March  0,  2013. 

ADDRESSES:  Yon  may  submit  comments, 
identified  by  Docket  ID  No.  EPA-R09- 
OAR-201 2-0904,  by  one  of  the 
following  methods: 


•  Fodenil  liiihindkiiig  portal:  http:// 
W’W’W’. regulations. gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Email:  r9a7.reghaze@epa.gov. 

•  /'OA-;  41.5-947-3579  (Attention: 
(Iregory  Nudd) 

•  Mail,  Hand  Deliverv  or  Courier: 
(iregory  Nudd,  EPA  Region  9,  Air 
Division  (AlR-2),  75  Hawthorne  Street, 
San  Francisco.  (California  94105.  Hand 
and  courier  deliveries  are  only  accejited 
Monday  through  Friday,  8:30  a.m.  to 
4:30  ]).m..  excluding  Federal  holidays. 
Sjiecial  arrangements  should  he  made 
for  deliveries  of  boxed  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hregory  Nudd,  U.S.  EPA,  Region  9, 
Planning  Office,  Air  Division,  Air-2,  75 
Hawthorne  Street,  San  Franci.sco.  CCA 
94105.  Gregory  Nudd  can  be  reached  at 
telejihone  number  (415)  947-4107  and 
via  electronic  mail  at 
r9azreghaze@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Instructions  for  Submitting 
(Comments 

EPA’s  policy  is  to  include  all 
comments  received  in  the  jniblic  docket 
without  change.  VVe  may  make 
comments  available  online  at  http:// 
WWW. regulcdions.gov,  including  any 
jiersonal  information  jirovided.  unless 
the  comment  includes  information 
claimed  to  he  (CBI  or  other  information 
for  which  disclosure  is  re.stricted  by 
statute.  Do  not  submit  information  that 
yon  consider  to  he  (CHI  or  that  is 
otherwise  jirotected  through  http:// 
www.regulations.gov  or  email.  ’I’he 
htt})://www. regulations.gov  web  site  is 
an  “anonymous  access’’  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
jjrovide  it  in  the  body  of  your  comment, 
if  you  send  an  email  comment  directly 
to  EPA,  without  going  through  http:// 
www.regulations.gov,  we  will  include 
your  email  address  as  jiart  of  the 
comment  that  is  jilaced  in  the  jmblic 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  El’A  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  mav  not  he  able  to  consider  vonr 
comment.  Electronic  files  should  not 
include  sjiecial  characters  or  any  form 
of  encryption,  and  he  free  of  any  defects 
or  viruses. 

B.  Docket 

The  jirojiosed  rule  jiuhli.shed  on 
December  21, 2012,  relies  on 


documents,  information  and  data  that 
are  li.sted  in  the  index  on  http:// 
www.regulations.gov  under  docket 
number  EPA-R09-(1  AR-201 2-0904. 
Although  listed  in  the  index,  some 
information  is  not  jmhlicly  available 
(e.g.,  (Confidential  Business  Information 
((CBI)).  (Certain  other  material,  such  as 
cojiyrighted  material,  is  jmhlicly 
available  only  in  hard  cojiy  form. 

Publicly  available  docket  materials  are 
available  either  electronicallv  at  http:// 
WWW. ivguhdions.gov  or  in  hard  cojiy  at 
the  Planning  (Office  of  the  Air  Division, 
AIR-2.  EPA  Region  9.  75  Hawthorne 
Street,  San  Franci.sco.  CA  94105.  EPA 
requests  that  you  contact  the  individual 
li.sted  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  to  view  the  hard  cojiy 
of  the  docket.  You  may  view  the  hard 
cojiy  of  the  docket  Monday  through 
Friciay.  9-5:00  PST,  excluding  Federal 
holidays. 

(C.  Submitting  (Confidential  Business 
Information 

Do  not  submit  (CBI  to  EPA  through 
http://www.regul(dions.gov  or  email. 
Clearly  mark  the  jiart  or  all  of  the 
information  that  vou  claim  as  (CBI.  For 
CCBl  information  in  a  di.sk  or  (CD  ROM 
that  von  mail  to  I'CPA.  mark  the  outside 
of  the  disk  or  (CD-ROM  as  (CBI  and 
identify  electronicallv  within  the  disk  or 
(CD-R()M  the  sjiecific  information  that 
is  clainuKl  as  (CBI.  In  addition  to  one 
comjilete  version  of  the  comment  that 
includes  information  claimed  as  (CBI, 
you  must  submit  a  cojiy  of  the  comment 
that  does  not  contain  the  information 
claimed  as  (CBI  for  inclusion  in  the 
jmlilic  docket.  We  will  not  di.sclose 
information  so  marked  excejit  in 
accordance  with  jirocedures  .set  forth  in 
40  CFR  Jiart  2. 

D.  Tips  for  Preparing  Comments 

When  submitting  comments, 
remember  to: 

•  Identify  the  rulemaking  by  docket 
number  and  other  identifying 
information  (e.g.,  subject  heading. 
Federal  Register  date  and  jiage  number). 

•  Exjilain  why  you  agree  or  disagree; 
suggest  alternatives  and  suhstitute 
language  for  your  reejuested  changes. 

•  De.scribe  any  assumjitions  and 
jirovide  anv  technical  information  and/ 
or  data  that  you  used. 

•  If  you  estimate  jiotential  costs  or 
burdens,  exjilain  how  you  arrived  at 
your  e.stimate  in  sufficient  detail  to 
allow  for  it  to  be  rejiroduced. 

•  Provide  sjiecific  examjiles  to 
illustrate  your  concerns,  and  suggest 
alternatives. 

•  Exjilain  your  views  as  clearly  as 
jiossilile,  avoiding  the  use  of  jirofanity 
or  Jiersonal  threats. 
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•  Make  sure  to  submit  your 
comments  by  the  identifiiKl  comment 
period  deadline. 

Dated:  )aiiuary  28.  2018. 

Alexis  Strauss. 

Aclinfi  national  Adniinislrdlor.  EPA  Pci^ion 
{). 

U  K  Doc.  20i:{-n2;»<M  Filed  2-1-18:  8:-l.i  ain| 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-201 2-0728;  FRL  9775-8] 

Revisions  to  the  California  State 
Implementation  Plan,  South  Coast  Air 
Quality  Management  District,  Proposed 
Rule 

AGENCY:  Fnvironmental  Protection 
Agency  (EPA). 

ACTION;  Projiosed  rule. 

SUMMARY;  liPA  is  proposing  to  ap])rove 
a  revision  to  the  South  f^oast  Air  Quality 
Management  District  (S(^AQMD)  iiortion 
of  the  (California  State  Implementation 
Plan  (SIP).  Under  authoritv  of  the  Cllean 
Air  Act  as  amended  in  (UAA  or  the 
Act),  we  are  jirojiosing  to  approve  local 
rules  that  address  volatile  organic 
compound  (V(XC)  emissions  from 
niunici|)al  .solid  waste  landfills  and 
livestoc:k  waste.  We  are  taking 
comments  on  this  proposal  and  plan  to 
follow  with  a  final  action. 

DATES:  Any  comments  mu.st  arrive  hy 
March  (i.  2013. 


ADDRESSES:  Suhmit  comments, 
identified  hy  (locket  niimher,  EPA-ROO- 
OAR-2l)12-^)72H,  hv  one  of  the 
following  methods: 

1.  Vodaval  aHiddnuikind  Poihd: 
www'.ivduldtions.gov.  Follow  the  on-line 
instructions. 

2.  Hnniil:  sld(:kdl.(indim\’@d})(i.oov. 

3.  Mail  or  dolivor:  Andrew  Steckel 
(Air-4),  l)..S.  Environmental  Protection 
Agency  Region  IX,  75  Hawthorne  Street, 
San  Franci.sco,  (CA  04105-3901. 

Instructions:  All  comments  will  he 
included  in  the  puhlic  docket  without 
change  and  may  he  made  available 
online  at  \v\v\\'.rc<>uIations.gov, 
including  any  personal  information 
provided,  unless  the  comment  includes 
(Confidential  lJusine.ss  Information  ((C131) 
or  other  information  whose  disclosure  is 
restricted  hy  statute.  Information  that 
yon  consider  (CBl  or  otherwi.se  protected 
should  he  clearly  identified  as  such  and 
should  not  he  submitted  through 
w'ww.rcgidnt ions.gov  or  email. 
ivww.rHgnlnt ions.gov  is  an  “anonymous 
access”  system,  and  EPA  will  not  know 
your  identity  or  contact  information 
unless  you  provide  it  in  the  body  of 
your  comment.  If  you  .send  email 
directly  to  EPA,  your  email  address  will 
he  automatically  cajitured  and  included 
as  jiart  ol  the  jiuhlic  comment.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification.  EPA  mav  not  he 
able  to  consider  your  comment. 

Docket:  'fhe  index  to  the  docket  for 
this  action  is  available  electronically  at 
wwiv.rcgiilnt ions.gov  imd  in  hard  cojiy 
at  EPA  Region  IX,  75  Hawthorne  Street, 
San  Franci.sco.  (California.  While  all 
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documents  in  the  docket  are  listed  in 
the  index,  some  information  may  he 
publicly  available  only  at  the  hard  copv 
location  (e.g.,  copyrighted  material),  and 
.some  may  not  he  jnihlicly  available  in 
either  location  (e.g.,  (CBl).  To  inspect  the 
hard  copy  materials,  please  schedule  an 
appointment  during  normal  business 
hours  with  the  contact  li.sted  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
FOR  FURTHER  INFORMATION  CONTACT:  La 
Weeda  Ward,  Air  Division,  U.S. 
Environmental  Protection  Agenev, 
Region  9,  (213)  244-1812,  email:' 
i  \  (I  rd.  In  1 1  ccd(i@c  pn  .gov. 

SUPPLEMENTARY  INFORMATION: 
riiroughont  this  document,  “we.”  “us” 
and  “our”  refer  to  EPA. 

Table  of  (Contents 

I.  The  Stale's  .Sulaniltal 

A.  What  riihis  did  the  Slate  suhmit? 

8.  Are  lluire  other  versions  of  these;  rules? 
(C.  What  is  the  juirposi;  of  the  suhiiiilt(;d 
rule  and  ruh;  revision? 

II.  FPA's  LCvalualion  and  Action. 

A.  How  is  EPA  evaluating  the  rules? 

15.  Do  the  rules  meet  tin;  (ivaluation 
cril(;ria? 

(C.  EPA  R(;(:onunendations  to  Eurth<;r 
Improve;  tin;  Kul(;s. 

D.  Puhlic  (Comm(;nt  and  Final  Action. 

III.  .Statutory  and  Ex(;cutiv(;  ()rd(;r  K(;views 

The  State’s  Submittal 

A.  What  rides  did  the  State  submit? 

Tithle  1  lists  the  ruh;s  we  are 
a])proving  with  the  dates  that  tlnw  were 
adojited  by  the  local  iiir  ag(;ncy  and 
submitted  hy  the  (California  Air 
Resources  Board  (GARB). 


Local  agency 

Rule  # 

Rule  title 

Adopted 

Submitted 

SCAQMD  . 

1150.1 

Control  of  Gaseous  Emissions  from  Municipal  Solid 
Waste  Landfills. 

04/01/11 

09/27/1 1 

SCAQMD  . 

1127 

Emissions  Reductions  from  Livestock  Waste  . 

08/06/04 

10/05/06 

On  October  24.  2011  and  October  24, 
2000.  EPA  determined  that  the 
submittals  for  SCAQMD  Rules  1150.1 
and  1127,  re.sjiectively.  met  the 
comjileteness  criteria  in  40  (CFR  jiarl  51 
Appendix  V,  which  mu.st  h(;  met  before 
formal  EPA  revitnv. 

11.  Are  there  other  versions  of  these 
rules? 

We  approved  an  earlier  version  of 
Rule  11.50.1  into  the  SIP  on  July  1. 2002 
(07  FR  44002).  S(CAQMD  adopted 
revisions  to  the  SlP-ajijiroved  version  on 
April  1,  2011  and  CCARB  submitted  them 
to  us  on  S(!ptemher  27.  2011. 


(?.  What  is  the  purpose  of  the  submitted 
rule  and  rule  revision? 

VOCs  hel])  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 
1 10(a)  of  the  CAA  retpiints  States  to 
suhinit  regulations  that  control  V()(C 
emissions.  EPA’s  ttichiiical  support 
documents  (TSD)  have;  more 
information  about  these  ruhis. 

S(CAQMD  Rule  1150.1,  “(Control  of 
Ga.seous  Emissions  from  Mimicipiil 
Solid  Waste  Landfills,”  is  an  amended 
rul(!  that  r(!gulates  landfill  gas 
emissions.  3’he  suhmitted  rule  applies  to 
both  active  and  inactive  munici|)al  .solid 


waste  (MSW)  landfills  and  defines  an 
active  MSW  landfill  as  one  that  has 
ri;ci;ived  solid  waste  on  or  after 
November  8.  1987. 

The  two  jirevious  versions  of  Rule 
1150.1  (A])ril  10.  1998  and  March  10, 
2000)  focn.sed  on  controlling  V(XC 
(iinissions,  as  well  as  toxic  tiir 
contaminant  (TA(C)  emissions. 
S(CA(4MD’.s  intent  was  to  reduce  the 
contribution  of  these  ]K)llntant.s  to 
atmospheric  ozone,  avoid  jnihlic 
nui.sance  coinjilaints  from  odorous 
compounds,  and  jirevent  the  detriment 
to  puhlic  health  caused  by  such 
emissions. 
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Increased  focus  on  controlling 
greenhouse  gas(;s  (CHGs)  led  to  the 
enactment  by  the  California  Legislature 
of  Assembly  Bill  32  (AB  32),  the  Global 
Warming  Solutions  Act  of  2008. 
StiAQMD’s  primary  pnri)ose  for  revising 
Rule  1150.1  is  to  incorporate  provisions 
to  achieve  ecpiivalency  with  an  AB  32 
early  action  measure,  the  Landfill 
Methane  Regulation  (Galifornia  Code  of 
R(!gnlations.  Title  17,  Sections  05400  to 
95470).  We  note  that  the  revisions  to 
Rule  1150.1  also  enhance  the  nignlation 
of  VOGs  by  im])roving  the  rule’s  overall 
(iiiforceahility  through  clarifications  of 
.standards  for  already-required  controls 
and  the  .streamlining  of  duplicative 
recordkeeping  and  rejjorting 
recpiirements. 

SfiAQMD  Rule  1127  was  adopted  on 
August  0,  2004.  'I’lie  purpose  of  the  rule 
is  to  reduce  emissions  of  ammonia,  VCXi 
and  jjarticnlate  matter  under  10  microns 
(PMio)  from  dairies.  Applicable 
o])erations  include  dairies,  heifer,  and 
calf  farms  within  the  SGAQMD’s 
jurisdiction.  It  akso  aj)plie.s  to  manure 
processing  operations,  such  as 
composting  operations  and  anaerobic 
digesters. 

Rule  1127  was  designed  to  im])lement 
the  2003  Air  Quality  Management  Plan 
(AQMP)  control  m(!asnre,  \\kS'r-01 ,  and 
establish  Best  Available  Control 
Measure  (BA(’.M)  recpiirements  for 
dairies  pursuant  to  Senate  Bill  (SB)  700 
(Florez)  signed  by  (California  governor 
(hay  Davis  on  September  22,  2003.  SB 
700  recpiired  applicable  non-attainment 
anias  to  remove  exem])tions  for  c:ertain 
agricultural  operations  from  permitting 
r(!(|nirements.  RPA  is  evaluating  the  rule 
provisions  for  conformance  with 
reasonable  available  c:ontrol  technology 
(RACT)  recpiirements  pursuant  to  ("lean 
Air  Act  (CCAA)  Section  182(b)(2). 

II.  EPA’s  Evaluation  and  Action 

A.  How  is  EPA  evaliiciting  the  rules? 

Generally,  SIP  rules  must  he 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  RAfTI'  for  each 
category  of  sources  covered  by  a  Control 
Technicpies  Guidelines  ((CTG)  docannent 
as  well  as  each  major  source  in 
nonattainment  areas  (see  sections 
182(a)(2)  and  (h)(2)),  and  must  not  relax 
existing  recpnrements  (see  sections 
110(1)  and  193).  SGAQMD  regulates  an 
ozone  nonattainment  area  (.see  40  (CFR 
part  81),  so  Rules  1150.1  and  1127  must 
fulfill  RAGT. 

(hiidance  and  policy  documents  that 
we  use  to  evaluate  enforceability  and 
RA(CT  recpiirements  cxmsistently 
incdncle  the  following: 

1.  “Issues  Relating  to  VOG  Regulation 
(Cntpoiiits,  Defic;ienc:ies.  and 


Deviations.”  EPA,  May  25,  1988  (the 
Blnehook). 

2.  “Guidance  Doi;ument  for  ("orrec:ting 
(ionnnon  VOG  Other  Rule 
Deficienc:ies,"  EPA  Region  t),  August  21. 
2001  (the  Little  Blnehook). 

B.  Do  the  rules  meet  the  evuluatiou 
criteria? 

We  believe  these  rules  are  c:cmsistent 
with  the  relevant  pc)lic:y  and  guiclani;e 
regarding  enfc)rc:eahility,  RAfiT  and  SIP 
relaxations.  The  revisions  to  Rule 
1150.1  strengthen  the  rule  by  improving 
enforc:eahility  and  .streamlining 
cluplic:ative  requirements.  Rule  1127 
meets  the  RA(]T  criteria  by 
implementing  control  tec:hnology  that  is 
reasonably  available,  i:onsiclering 
technologii:al  and  ec:c)ni)mic:  feasihilitv. 
The  TSDs  have  more  information  on  our 
evaluation. 

C.  EPA  recommendations  to  further 
improve  the  rules. 

EPA  has  no  rei;ommenclaticm  to 
further  imjirove  Rule  1150.1.  We  do 
have  rec:c)mniendations  to  improve  Rule 
1127  which  are  detailed  in  the  TSD. 

D.  Public  Comment  and  Eimd  Action. 

Bec:au.se  EPA  believes  the  submitted 
rules  fulfill  all  relevant  recpiirements, 
we  are  jiroposing  to  fully  ajiprove  them 
as  desc.rihed  in  sei:tic)n  110(k)(3)  of  the 
Act.  We  will  ac:c:e])t  comments  from  the 
public;  on  this  projio.sal  for  the  next  30 
days.  Unless  we  rec:eive  convinc:ing  new 
information  during  the  c:c)nnnent  |)eric)cl. 
we  intend  to  publish  a  final  apjnoval 
ac;tion  that  will  inc:c)r|)orate  the.se  rules 
into  the  federally  enfc)rc:eahle  SIP. 

III.  Slatutory  and  Exec;utive  Order 
Reviews 

Under  the  ("lean  Air  Ac:t,  the 
Administrator  is  recpiired  to  apjirove  a 
SIP  suhmi.ssion  that  complies  with  the 
provisions  of  the  Ac:t  and  applicable 
Federal  regulations.  42  U.S.G.  741 0(k): 
40  GFR  52.02(a).  'riuis,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  ajiprove 
State  c:hoic;es,  provided  that  they  meet 
the  criteria  of  the  (ilean  Air  Ac;t. 
Ac;c;orclingly,  this  ac:tic)n  merely 
ajiproves  State  law  as  meeting  Federal 
recpiirements  and  does  not  imjiose 
additional  requirements  beyond  those 
imjio.sed  by  State  law.  For  that  reason, 
this  ac:tion: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  ()ffic:e 
of  Management  and  Budget  under 
Executive  Order  12800  (58  FR  51735, 
Oc:toher  4,  1993); 

•  Does  not  impose  an  information 
c:c)llec:tic)n  hurclen  under  the  jirovisions 
of  the  Paperwork  Recluc:tion  Act  (44 
U.S.G.  3501  et  .seq.); 


•  Is  certified  as  not  having  a 
significant  ecionomic  impact  on  a 
substantial  numher  of  small  entities 
under  the  Regulatory  F’lexihilitv  Ac:t  (5 
U..S.(;.  001  et  seq.); 

•  Does  not  c:ontain  any  unfunded 
mandate  or  signific:antly  or  unicpiely 
affect  small  governments,  as  desc:rihecl 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public;  Law  104-4); 

•  Does  not  have  Federalism 
implic:ations  as  spec;ifiecl  in  Exec;utive 
Order  13132  (04  FR  43255.  August  10. 
1999): 

•  Is  not  an  ec:c)nomic:ally  signific:ant 
regulatory  ac:tion  based  on  health  or 
.safety  risks  .sul)jec:t  to  Exec:utive  Order 
13045  (02  FR  19885,  Ajiril  23.  1997); 

•  Is  not  a  significant  regulatorv  ac:tion 
.suhjec:t  to  I*]xec;utive  Order  13211  (00  FR 
28355,  May  22.  2001); 

•  Is  not  .sul)jec:t  to  recpiirements  of 
Sec;tion  12(cl)  of  the  National 
Tec;hnc)logy  Transfer  and  Advancement 
Ai;t  of  1995  (15  U.S.O  272  note)  because 
application  of  those  recpiirements  would 
he  inc.onsistent  with  the  Glean  Air  Ac:t; 
and 

•  Does  not  jirovicle  EPA  with  the 
cli.sc:retionary  authority  to  acldre.ss 
disjirojiortionate  human  health  or 
environmental  effec:ts  with  ])rac:tic:al, 
apprc)])riate.  and  legally  permissible 
methods  under  Exec:utive  Order  128t)8 
(59  FR  7029.  February  10,  1994). 

In  addition,  this  rule  does  not  have 
tribal  im])lii;atic)u.s  as  .spec;ifiecl  hv 
Exec:utive  Order  13175  (05  FR  07249, 
November  9,  2()()()),  hec:ause  the  SIP  is 
not  approved  to  apply  in  Indian  i;c)untrv 
located  in  the  State,  and  EPA  notes  that 
it  will  not  impose  suhstantial  ciirec:t 
c:o.st.s  on  tribal  governments  or  jireempt 
tribal  law. 

The  ("ongre.ssional  Review  Act,  5 
U.S.G.  801  et  seep,  as  added  by  the  Small 
Business  Regulatory  Enfc)rc;ement 
Fairness  Ac:t  of  1990,  generally  jirovides 
that  before  a  rule  mav  take  effec;t,  the 
agenc;y  jiromulgating  the  rule  mu.st 
submit  a  rule  report,  which  inc;lude.s  a 
c;c)py  of  the  rule,  to  each  House  of  the 
Gongress  and  to  the  Gomptroller  (nmeral 
of  the  United  Stales.  EPA  will  submit  a 
rcqiort  c;c)ntaining  this  ac;tion  and  other 
recpiired  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  (ionqitroller  (General  of  the  United 
Slates  prior  to  j)uhlii:alion  of  the  rule  in 
the  Federal  Register.  A  major  rule 
i;auuc)t  take  effec:t  until  00  clay.s  after  it 
is  jnihlished  in  the  Federal  Register. 
This  ac;tic)n  is  not  a  “major  rule”  as 
defined  by  5  U.S.G.  804(2). 

Under  .sei;tic)n  307(1))(1)  of  the  ("lean 
Air  Ac;t.  jietitions  for  juclic;ial  review  of 
this  ai:tion  must  he  filed  in  the  United 
States  (k)urt  of  Ajijieals  for  the 
appropriate  c;irc:uit  by  April  5,  2013. 
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Filing  a  petition  for  reconsideration  by 
the  Adinini.strator  of  this  final  rule  does 
not  affect  the  finality  of  this  action  for 
the  purpo.ses  of  judicial  review  nor  does 
it  extend  the  time  within  which  a 
l)etition  for  judicial  revicnv  may  lx;  filed, 
and  shall  not  postpone  the  effect ivene.ss 
of  such  rule  or  action.  Parties  with 
ohjiKlions  to  this  direct  final  rule  are 
encouraged  to  file  a  comment  in 
msponse  to  the  parallel  notice  of 
propo.sed  ruhunaking  for  this  action 
puhlished  in  tlie  I’roj)o.sed  Rules  .section 
of  today's  Federal  Register,  rather  than 
file  an  imnuxliate  petition  for  judicial 
review  of  this  direct  final  rule,  .so  that 
1*-PA  can  withdraw  this  direct  final  rule 
and  address  the  comment  in  the 
j)roposed  rulemaking.  This  action  may 
not  he  challenged  later  in  ])roceedings  to 
enforce  its  requirements  (see  .section 
3()7(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
|)olintion  control.  Intergovernmental 
relations.  Ozone,  Reporting  and 
recordk(!eping  retpiirements.  Volatile 
organic  compounds. 

Aulhoi'ily:  42  IL.S.t;.  7401  vl  .se(/. 

Iliited:  jaiuiary  2U.  2012. 
lared  Hliimtaifeld. 
liaf’ioiuil  Adniinislnitor.  I{(!;^inn  IX. 

|1  K  !)(»(:.  2012-02277  l'il(!(l  2-1-12:  iim| 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[EPA-R04-OAR-201 2-0986;  FRL-9775-5] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Georgia;  Redesignation  of 
the  Atlanta;  1997  8-Hour  Ozone 
Moderate  Nonattainment  Area  to 
Attainment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  On  Ajiril  4.  2012,  the  .State  of 
(ieorgia.  through  the  (Georgia 
luivironmental  Protection  Division  (CiA 
EPD),  submitted  a  reijne.st  for  EPA  to 
redesignate  the  Atlanta.  (Georgia  8-hour 
ozone  nonattainment  area  (hereafter 
referred  to  as  the  “Atlanta  Area”  or 
“Area”)  to  attainment  for  the  1997  8- 
hour  National  Amhient  Air  Quality 
Standards  (NAAQ.S):  and  to  apjirove  a 
.State  Imjilementation  Plan  (SIP) 
revision  containing  a  maintenance  plan 
for  the  Area.  The  Atlanta  Area  consists 


of  Barrow.  Bartow.  (Carroll,  (3ierokee. 
Clayton,  (xihh,  (xiweta,  DeKalh. 

Douglas,  Fayette,  Forsyth,  Fulton. 
Cwinnett,  Hall.  Henry,  Newton. 

Paulding.  Rockdale,  Spalding  and 
Walton  Counties  in  their  entireties.  EPA 
is  jiroposing  to  apiirove  the 
redesignation  reipiest  for  the  Area,  along 
with  the  related  .SIP  revision,  including 
(Jeoi’gia’s  plan  for  maintaining 
attainment  of  the  1997  8-hoiir  ozone 
standard  in  the  Area.  EPA  is  also 
projiosing  to  approve  the  motor  vehicle 
emission  budgets  (MVEBs)  for  nitrogen 
oxides  (NOx)  and  volatile  organic 
compounds  (VOC)  for  the  year  2024  for 
the  Area.  The.se  actions  are  being 
pro]K).sed  pursuant  to  the  Clean  Air  Act 
(CAA  or  Act)  and  its  implementing 
regulations. 

DATES:  Comments  must  he  received  on 
or  before  March  0.  2013. 

ADDRESSES:  .Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R04- 
OAR-2012A)980,  by  one  of  th(! 
following  methods: 

1.  n'n'n'.regn/o//on.s’.go\';  Follow  the 
on-line  instructions  for  snhmitting 
comments. 

2.  Hnniil:  l\4-RDS@t;p(i.gov . 

3.  Fax:  (404)  502-901 

4.  Mail:  EPA-R04-()AR-201 2-0t)80. 
Regulatory  Develo|)ment  .S(!Ction.  Air 
Planning  Branch.  Air,  Pesticides  and 
Toxics  Management  Division,  U..S. 
Environmental  Protection  Agencv, 
Region  4,  01  Forsvth  .Strciet  .SW., 

Atlanta,  Chiorgia  30303-8900. 

5.  Hand  Dalivary  or  Cotiriar:  Ms. 
Lynorae  Benjamin,  (ihief,  Rcjgulatory 
Develojiment  .Section.  Air  Planning 
Branch,  Air.  I’esticides  and  Toxics 
Management  Division,  II. .S. 
Environmental  Protection  Agency. 
Region  4,  01  Forsyth  .Strciet  .SW.. 

Atlanta,  Georgia  30303-8900.  .Such 
deliveries  are  only  acce])ted  during  the 
Regional  Office's  normal  hours  of 
oj)eration.  The  Regional  Office's  official 
hours  of  business  are  Monday  through 
Friday.  8:30  to  4:30,  excluding  federal 
holidays. 

Instructions:  Direct  vour  comments  to 
Docket  ID  No.  EPA-R()4-OAR-2012- 
0980.  EPA's  policy  is  that  all  comments 
received  will  he  included  in  the  public 
docket  without  change  and  may  Ix! 
made  available  online  at 
\v\\’\\’.ro<>nl(itions.gov,  including  any 
personal  information  jirovided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Busine.ss 
Information  (CBI)  or  other  information 
whose  disc:losure  is  re.stricted  by  statute. 
Do  not  submit  through 
W  WW. regulations. gov  or  email, 
information  that  you  consider  to  he  CBI 
or  otherwise  j)rotected.  The 


www.ri^gnlat ions.gov  Web  site  is  an 
“anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

If  you  .send  an  email  comment  directly 
to  EPA  without  going  through 
www.ragnlations.gov.  your  email 
addr(!ss  will  hi;  automatically  cajitured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  ])ut)lic  docket  and 
made  available  on  the  Intermit.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  anv 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  tiue  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  he 
able  to  consider  your  comment. 
Electronic  files  slumld  avoid  the  use  of 
.sjjecial  characters,  any  form  of 
encrvption,  and  he  free  of  anv  defects  or 
viru.ses.  For  additional  information 
about  EPA’s  ])nt)lic  docket  visit  the  EPA 
Docket  Center  homejiage  at  http:// 
www.a.pa.gov/apahoma/ dockats.htm. 

Docket:  All  documents  in  the 
electronic  d(x:ket  are  listed  in  the 
www.regnlations.gov  index.  Although 
li.sted  in  the  index,  some  information  is 
not  ])uhliclv  available,  i.e.,  CBI  or  other 
information  who.se  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  ])laced  on  the  Internet  and  will  he 
])uhlicly  available  onlv  in  hard  copv 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  in  www.regnIations.gov  or 
in  hard  coj)y  at  the  Regulatorv 
Develojjinent  .Section,  Air  Planning 
Branc:h,  Air,  Pesticides  and  Toxics 
Management  Division,  IJ..S. 
Environmental  Protection  Agency, 
Region  4.  01  Forsvth  .Street  .SW., 

Atlanta,  Georgia  3()3()3-890().  EPA 
requests  that  if  at  all  ijossible,  you 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office’s  official  hours  of  business  are 
Monday  through  Friday,  8:30  to  4:30, 
excluding  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  )ane 
.Spann  or  .Sara  Waterson  of  the 
Regulatory  Develo])ment  .Section,  in  the 
Air  Planning  Branch,  Air,  f’e.sticides  and 
Toxics  Management  Division.  II..S. 
Environmental  Protection  Agency. 
Region  4,  01  Forsvth  Strei;!  .SW., 

Atlanta,  Georgia  30303-8900.  Ms. 

.S])ann  may  he  reached  by  phone  at  (404) 
502-9029,  or  via  electronic  mail  at 
spann.jane@epa.gov.  Ms.  Waterson  mav 
he  reached  by  phone  at  (404)  502-9001. 
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or  via  eleetronie  mail  at 
\v(ii(^rson.s(ir(t@(ipa.gov. 
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'I’alile  of  (Contents 

I.  Wlial  an;  IIk;  actions  liPA  is  proposing  to 

lako? 

II.  Wlial  is  llu;  hackgroimd  lor  EI’A’s 

|)ropos(;(l  actions? 

III.  \Vlial  art;  llu;  crilcria  lor  r(;(l(;si}>nation? 

IV.  Why  is  El’A  |)ro|)osing  llu;s(;  actions? 

V.  Whal  is  Hl’A's  analysis  of  llu;  rotinosl? 

VI.  Whal  is  EPA's  analysis  of  (;(;or<>ia’s 

|)ro|)os(;(l  N()\  and  VOCl  MVI'.lls  for  llu; 
Allania  area? 

VII.  Whal  is  llu;  stains  of  EPA's  adotpiacy 
dolorinination  for  llu;  ])ropos(;d  N()\  and 
V()(;  MVEBs  for  2024  for  llu;  Allania 
ar(;a? 

VIII.  Propos(;d  action  t)n  llu;  r(;d(;si<>nation 
r(;(|iu;.st  and  inaint(;nanc(;  plan  .SIP 
revision  including  projjosod  ajjproval  of 
llu;  2024  NOx  and  VOC  MVEBs  for  the 
Allania  area. 

IX.  Whal  is  the  eflect  of  EPA's  proposed 

aclions? 

X.  .Slalnlory  and  Execulive  Order  K(;vi(;\vs 

I.  What  are  the  actions  EPA  is 
proposing  to  take? 

EPA  is  pro])o.sing  to  take  the  following 
two  .separate  hut  related  actions,  one  of 
which  involves  multiple  elements;  (1)  to 
re(l(!signate  the  Atlanta  Area  to 
attainment  for  the  1B97  8-hour  ozone 
NAAQ.S  and  (2)  to  a])])rove  into  the 
(ieorgia  .SIP,  under  section  17.‘iA  of  the 
CAA,  Georgia’s  plan  for  maintaining  the 
1t)B7  8-hour  ozone  NAAQ.S  (19B7  ozone 
NAAQ.S  maintenance  plan),  including 
the  associated  MVEBs.  EPA  is  al.so 
notifying  the  jnihlic  of  the  status  of 
hiPA’s  adecjuacy  determination  for  the 
Atlanta  Area  MVEBs.  The.se  actions  are 
summarized  below  and  described  in 
greater  detail  throughout  this  notice  of 
proposed  rulemaking. 

First,  EPA  proposes  to  determine  that 
the  Atlanta  Area  has  met  the 
requirements  for  redesignation  under 
section  l()7(d)(3)(E)  of  the  CAA.  In  this 
action,  EPA  is  ])roj)osing  to  approve  a 
re{|ue.st  to  change  the  legal  designation 
of  the  Atlanta  Area  from  nonattainment 
to  attainment  for  the  1B97  8-hour  ozone 
NAAQ.S. 

.Second,  EPA  is  pro])o.sing  to  ap])rove 
Georgia's  1997  ozone  NAAQ.S 
maintenance  j)lan  for  the  Atlanta  Area 
as  meeting  the  requirements  of  section 
17.'iA  (such  approval  being  one  of  the 
GAA  criteria  for  redesignation  to 
attainment  status).  The  maintenance 
plan  is  designed  to  help  keep  the 
Atlanta  Area  in  attainment  of  the  1997 
8-hour  ozone  NAAQS  through  2024. 
Consistent  with  the  GAA.  the 
maintenance  jilan  that  EPA  is  proposing 
to  approve  today  al.so  includes  NOx  and 
VOG  MVEBs  for  the  yaar  2024  for  the 


Atlanta  Area.  EPA  is  proposing  to 
approve  (into  the  Georgia  .SIP)  the  2024 
MVEBs  that  are  included  as  part  of 
Georgia’s  1997  ozone  NAAQ.S 
maintenance  plan. 

EPA  is  al.so  notifying  the  ])uhlic  of  the 
status  of  EPA’s  ade(|uacy  process  for  the 
uewly-estahlished  NOx  and  VOG 
MVEBs  for  2024  for  the  Atlanta  Area. 

The  ])uhlic  comment  period  for 
Adecpiacy  for  the  Atlanta  Area  2024 
MVEBs  began  on  Fehrnarv  29,  2012, 
with  EPA’s  posting  of  the  availability  of 
this  submittal  on  EPA’s  Ade{|nacv  Web 
site  (http://\\’\v\v.<!{)(t.gov/ot(t(]/ 
si  (I  taraso  1 1 1'Cfis/ 1  ra  nscon  // 
cun'sips.hlinilcitl(int(i2).  3’he  Adequaev 
comment  jieriod  for  the.se  MVEBs  closed 
on  March  30,  2012.  No  comments, 
adverse  or  otherwise,  were  received 
during  EPA’s  adequaev  ])roce.ss  for  the 
MVEBs  associated  with  Georgia’s  1997 
8-hour  ozone  maintenance  j)lan.  Please 
see  section  VII  of  this  proposed 
rulemaking  for  further  explanation  of 
this  proce.ss  and  for  more;  details  on  the 
MVEBs. 

Today’s  notice  of  proposed 
rulemaking  is  in  respon.se  to  Georgia’s 
April  4,  2012.  .SIP  revision.  That 
document  addre.ss(;.s  the  specific  issues 
summarized  above  and  the  nec(;.s.sarv 
eleuKiiits  described  in  section 
107(d)(3)(E)  of  the  GAA  for 
redesignation  of  the  Atlanta  Ar(;a  to 
attainment  of  the  1997  8-hour  ozone 
NAAQ.S. 

11.  Whal  is  the  liackgrounci  for  EPA’s 
proposed  actions? 

On  )uly  18,  1997,  EPA  promulgated  a 
revi.sed  8-hour  ozone;  NAAQ.S  of  0.08 
parts  per  million  (ppm).  Under  EPA’s 
regulations  at  40  G.FR  jiart  .'iO,  the  1997 
8-honr  ozone  NAAQ.S  is  attained  when 
the  3-year  average  of  the  annual  fourth 
highest  daily  maximum  8-hour  average 
ambient  air  cpiality  ozone 
concentrations  is  less  than  or  eejual  to 
0.08  pjnn  (i.e.,  0.084  ppm  when 
rounding  is  considered).  .See  09  FR 
238.'i7  (April  30,  2004).'  Ambient  air 
(piality  monitoring  data  for  the  3-year 
p(;riod  must  meet  a  data  completeness 
re(|uirement.  The  ambient  air  cpiality 
monitoring  data  completeness 
requirciment  is  met  whcin  the  average 
jiercent  of  days  with  valid  ambient 
monitoring  data  is  grciater  than  90 
percent,  and  no  single  year  has  less  than 
75  jiercent  data  completenciss  as 
determined  in  Appendix  1  of  part  .10. 

'  On  |ulv  20,  2012,  Kl’.A  clo.si};niil(;(l  llu;  Alliiiila 
an;a  as  a  marginal  nonallainni(;nl  ar(;a  lor  llu;  200K 
K-luiur  ozoiu;  NAAQS.  I'lu;  c;un(;nl  propo.sod  action. 
Iiowovor.  is  I)i;inf4  lak(;n  will;  ri;f’ar(l  lo  llu;  1097  8- 
honr  ozoiu;  NAAQ.S  and  not  for  llu;  2008  8  liour 
ozoiu;  NAAQ.S. 


Upon  promulgation  of  a  new  or 
revised  NAAQ.S,  the  GAA  recpiires  EPA 
to  dctsignale  as  nonattainment  any  area 
that  is  violating  the  NAAQ.S,  based  on 
the  three  most  recent  years  of  ambient 
air  quality  data  at  the  conclusion  of  the 
designation  proce.ss.  The  Atlanta  Area 
was  d(;signated  nonattainment  for  the 
1997  8-hour  ozone  NAAQ.S  on  April  30, 
2004  (effective  June  1.1,  2004)  using 
2001-2003  ambient  air  cpiality  data  (09 
FR  23817,  April  30,  2004).  At  the  time 
of  designation  the  Atlanta  Area  was 
c:la.ssifiecl  as  a  marginal  nonattainment 
area  for  the  1997  8-hc)ur  ozone  NAAQS. 
In  the  April  30,  2004.  Phase  I  Ozone 
liiqilementation  Rule,  EPA  established 
ozone  nonattainmenl  area  attainment 
dates  based  on  Table  1  of  .sec:tic)n  181(a) 
of  the  GAA.  This  established  an 
attainment  date  3  years  after  the  June 
11,  2004,  effec.tive  date  for  areas 
classified  as  marginal  areas  for  the  1997 
8-hc)ur  ozone  nonattainment 
designations.  Thcirefore,  the  Atlanta 
Area’s  original  attainment  date  was  June 
11.  2007.  .See  09  FR  23911.  April  30, 
2004. 

The  Atlanta  Area  failed  to  attain  the 
1997  8-honr  ozone  NAAQ.S  by  June  11. 
2007  (the  applic:al)le  attainment  date  for 
marginal  nonattainment  arc;as),  and  did 
not  cpialify  for  any  c;xten.sion  of  the; 
attainmc;nt  date  as  a  marginal  arc;a.  As 
a  c:c)nsc;ciuc;ncc;,  on  Marc;h  0,  2008,  EPA 
j)uhli.shc;cl  a  rulc;making  clc;tc;rmining 
that  the  Atlanta  Arc;a  Jailed  to  attain 
and,  c.onsistent  with  .Sc;c;tic)n  181(h)(2)  of 
the  (iAA.  the  Atlanta  Arc;a  was 
rc;c;las.sific;cl  by  operation  of  law  to  the 
next  highc;,st  c:lassific;atic)n,  or 
“moderate”  nonattainment.  .Sc;e  73  FR 
12013.  Wdien  an  arc;a  is  rc;c:la.s.sific;cl.  a 
new  attainment  date  for  the  rc;c:las.sifiecl 
arc;a  must  be  c;.stahli.shc;d.  .Sc;c;tion  181  of 
tlic;  GAA  exjjlains  that  the  attainment 
date  for  moderate  nonattainment  areas 
shall  he  as  expeditiously  as  prac:tic:able, 
hut  no  latc;r  than  six  yc;ar.s  after 
designation,  or  June  11,  2010.-  EPA 
further  rc;cpiirc;d  that  Georgia  submit  the 
.SIP  rc;vi.sions  mc;c;ting  the  nc;w  moclc:rate 
arc;a  rc;cpiirc;mc;nt.s  as  c;xpc;clitiouslv  as 
])rac:tic:al)lc;,  hut  no  later  than  Dc;c:c;mbc;r 
31, 2008. 

On  Oc:tc)bc;r  21, 2009,  Gc;c)rgia 
suhmittc;d  an  attainmc;nt  demonstration 
and  a.ssoc:iatc;cl  reasonably  available 
c:ontrc)l  mc;a.surc;s  (RA(’M),  a  rc;a.sc)nal)lc; 
further  ])rogrc;ss  (RFP)  plan,  c:ontingc;nc;y 
mc;a.surc;.s,  a  2002  ha.se;  yc;ar  canissions 
inventory  and  othc;r  planning  .SIP 

-Oil  Ndvcmliiir  ;U).  2010.  Il’.X  detennined  lluit 
(uiorgia  iiu;l  llu;  C;AA  i'(;(|iiir(;iiu;nls  l<i  oliliiin  a  (iiui- 
yi;ar  c.xtonsidii  dfllu;  allainiiicnl  (lain  lor  llu;  1007 
8-luiiir  dZdiu;  NAAQ.S  Idr  llu;  Allania  ,\r(;a.  .S’cc  7.') 
KK  7.'10l)9.  ,\s  a  result,  llu;  .Allania  Area's  attainnu;nt 
dale  was  exleiul(;d  IVdin  )iine  CS.  2010.  to  |nne  KS. 
2011.  for  the  1007  8-lu)iir  dzone  NAAQ.S. 
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revisions  related  to  attainment  of  the 
1997  8-hour  ozone  NAAQS  in  the 
Atlanta  Area.  Suh.sec|uently,  on  )nne  23, 
2011  (70  FR  3(i873),  EPA  (ietennined 
that  the  Atlanta  Area  attained  the  19‘)7 
8-hour  ozone  NAAQS.  The 
(((‘termination  of  attaining  data  was 
based  uj)on  complete,  (luality-a.ssured 
and  certified  ami)ient  air  monitoring 
data  for  the  2()()8-2()l()  period,  showing 
that  the  Area  had  monitonul  attaimmait 
of  the  1997  8-h()ur  ozone  NAAQS.  The 
nMjuirements  for  the  Anai  to  submit  an 
attainment  demonstration  and 
associattul  RACM,  Rl’P  plan, 
contingcmcy  imjasures.  and  other 
])lanning  SIP  r(ivisions  related  to 
attaimmait  of  the  standard  were 
snsjaaided  as  a  result  of  the 
detia  inination  of  attainment,  so  long  as 
the  Area  continues  to  attain  the  1997  8- 
hour  ozone  NAAQS.  See  40  CFR 
.'■i2..S82{(l).  Within  the  A])ril  4.  2012, 
maintenance  plan  and  redesignation 
napiest  cov(a’  letter,  (hairgia  withdnnv 
the  Atlanta  Area’s  attainment 
demonstration  (except  the  emissions 
inv(aitory)  as  allowed  by  40  ChR 
.SI .1004(c);  however,  such  withdrawal 
does  not  .su.sp(‘n(l  the  emissions 
inventory  naiuirement  found  in  ('.AA 
.section  172(c)(3)  and  section  182(a)(1). 
I’^PA  took  direct  final  action  to  approve 
the  haseliiK!  emissions  inventory 
jiortion  of  the  attainment  (hmionstration 
SIP  revision  on  April  24.  2012  (77  FR 
24399).  3’he  emissions  statements 
re()uirement  was  apjiroved  on 
November  27.  2009  (74  FR  02249). 

III.  What  are  the  criteria  for 
redesignation? 

The  CAA  provides  the  re(]uirements 
for  redesignating  a  nonattainment  area 
to  attainment.  Sjiecifically,  section 
107(d)(3)(E)  of  the  CAA  allows  for 
nulesignation  providing  that;  (1)  the 
Administrator  determines  that  the  area 
has  attained  the  applicable  NAAQS;  (2) 
the  Administrator  has  fully  ajiproiHui 
the  ajiplicahle  implementation  jilan  for 
the  area  under  section  1 10(k);  (3)  the 
Administrator  determines  that  the 
imj)r()V(;ment  in  air  (juality  is  due  to 
permanent  and  enforc(?al)le  reductions 
in  emissions  resulting  from 
implementation  of  the  apjilicahle  SIP 
and  applicable  federal  air  jiollntant 
control  regulations  and  other  permanent 
and  enforceable  reductions;  (4)  the 
Administrator  has  fully  approved  a 
maintenance  plan  for  the  area  as 
iiKMiting  the  nupiirements  of  section 
17.'iA;  and  (.'ll  the  state  containing  such 
area  has  met  all  recjuirements  ajiplicahle 
to  the  area  for  jmrposes  of  redesignation 
under  section  110  and  jiart  D  of  the 
CAA. 


(In  April  1(1.  1992,  EPA  provided 
guidance  on  redesignation  in  the 
Ceneral  Pniamhle  for  the 
Implementation  of  tith;  I  of  the  CAA 
Amendments  of  1990  (.'17  FR  13498), 
and  supplemented  this  guidance  on 
April  28.  1992  (.'17  FR  18070).  EPA  has 
jirovided  further  guidance  on  ])ro(;(!.ssing 
redcjsignation  re(]n(!sts  in  the  following 
documents: 

1.  “Ozone  and  (’.arhon  Monoxide 
D(!sign  Value  (kdculations.” 
Memorandum  from  Bill  Eaxton, 

Director.  T(!chnical  Support  Division, 
June  18,  1990; 

2.  “Maintenance  Plans  for 
Redesignation  of  Ozone  and  ('.arhon 
Monoxide  Nonattainment  Areas.” 
Memorandum  from  C.  'f.  Helms,  (diief, 
Ozone/fknhon  Monoxide  Programs 
Branch.  April  30,  1992; 

3.  “(Aintingency  MeasuriKS  for  Ozone 
and  (kirhon  Monoxide  (C.O) 
Redesignations,”  Memorandum  from  C. 
T.  Helms,  Chief,  Ozone/Carhon 
Monoxide  Programs  Branch,  )une  1, 

1992; 

4.  “Procedures  for  Proce.ssing 
Re(]U(!sts  to  Red(!signate  Annis  to 
Attainment,”  Memorandnm  from  lolin 
Calcagni,  Director,  Air  Quality 
Management  Division.  Se])temh(!r  4, 

1992  (henud’ter  refernul  to  as  the 
“(kdcagni  Memorandum”); 

.'1.  “State  Imphanentation  Plan  (SIP) 
Actions  Submitted  in  Response  to  Clean 
Air  Act  (CAA)  Deadlimis,” 

Memorandum  from  )ohn  Calcagni, 
Dinjctor,  Air  Quality  Management 
Division,  October  28,  1992; 

(1.  “Technical  Support  Documents 
(TSDs)  for  Redesignation  of  Ozone  and 
(Carbon  Monoxide  (CO)  Nonattainment 
Areas,”  Memorandum  from  C.  T.  Helms, 
Cdiief,  Ozone/Carhon  Monoxide 
Programs  Branch.  Augu.st  17,  1993; 

7.  “State  Implementation  Plan  (SIP) 
Reciuirements  for  Areas  Submitting 
Recjuests  for  R(!designati()n  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  ((X))  National  Ambient  Air 
Quality  Standards  (NAAQS)  On  or  After 
November  1  .'5.  1992,”  Memorandum 
from  Michael  H.  Shapiro,  Acting 
Assistant  Admini.strator  for  Air  and 
Radiation,  September  17, 1993; 

8.  “H.se  of  Actual  Emissions  in 
Mainlenanc(!  D(!monstrations  for  Ozone 
and  (X)  Nonattainment  Areas,” 
Memorandum  from  D.  Kent  Berry, 
Acting  Director,  Air  Quality 
Management  Division.  Novemlxir  30, 
1993; 

9.  “Part  D  New  Source  Review  (Part 
D  NSR)  R{!(|uirement.s  for  Areas 
RiHpiesting  Redesignation  to 
Attaimmait,”  M(anoran(lum  from  Mary 
D.  Nichols,  Assi.stant  Admini.strator  for 


Air  and  Radiation.  October  14,  1994; 
and 

10.  “Reasonable  Further  Progress, 
Attainment  Demonstration,  and  Related 
Reijuinamaits  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard,” 
Memorandum  from  )ohn  S.  .Seitz. 
Dir(!ctor,  Office  of  Air  Quality  Planning 
and  .Standards,  Mav  10,  199.'i. 

11.  “Next  .Steps  for  Pending 
R(ulesigna1ion  Reipiests  and  .State 
Imjilementation  Plan  Actions  Affected 
t)V  the  R(icent  Court  Decision  Vacating 
the  2011  Cross-State  Air  Pollution 
Rule.”  Memorandum  from  Cina 
McCarthv,  Assistant  Admini.strator. 
Novemh(;r  19,  2012. 

IV.  Why  is  EPA  proposing  these 
actions? 

On  April  4,  2012.  the  .State  of  C(!orgia, 
through  CA  EPD,  reijuested  the 
redesignation  of  the  Atlanta  Area  to 
attainment  for  the  1997  8-h()ur  ozone 
NAAC^S.  EPA's  evaluation  indicates  that 
the  Atlanta  Arcja  has  attained  the  1997 
8-hour  ozone  NAAQ.S,  and  that  the 
Atlanta  Area  nusets  the  nKjuirements  for 
redesignation  s(!t  forth  in  section 
107(d)(3)(E).  including  the  maintenance 
plan  re(juirements  under  section  17.'iA 
of  the  CAA.  As  a  result.  IX’A  is 
jiroposing  to  take  the  two  related  actions 
snmmarized  in  section  1  of  this  notice. 

V.  What  is  EPA’s  analysis  of  the 
request? 

As  stated  above,  in  accordance  with 
the  (]AA,  EPA  jiroposiis  in  today’s 
action  to:  (1)  redesignate  the  Atlanta 
Area  to  attainment  for  the  1997  8-hour 
ozone  NAAQ.S;  and  (2)  ajijirove  the 
Atlanta  Area’s  1997  8-hour  ozone 
NAAQ.S  maintenance  jilan,  including 
the  a.ssociated  MVEBs,  into  the  Ceorgia 
.SIP.  These  actions  are  ha.sed  njion  EPA’s 
lireliminary  determinations  that  the 
Atlanta  Area  continues  to  attain  the 
1997  8-hour  ozone  NAAQS,  and  EPA’s 
jireliminary  determination  that  Georgia 
lias  met  all  other  rede.signation  criteria 
for  the  Atlanta  Area.  The  five 
redesignation  criteria  jirovided  under 
CAA  section  l()7(d)(3)(E)  are  discus.sed 
in  greater  detail  for  the  Atlanta  Area  in 
the  following  jiaragrajihs  of  this  section. 

Cr/Ze/'/o  (J) — 7’/?e  Atlanta  Araa  has 
Attainad  tha  1997  H-lioui  O/.ona 
NAAQS 

For  ozone,  an  area  may  he  considered 
to  be  attaining  the  1997  8-hour  ozone 
NAAQ.S  if  it  meets  the  1997  8-hour 
ozone  NAAQ.S,  as  determined  in 
accordance  with  40  CFR  .'iO.lO  and 
A|)j)en(tix  1  of  jiart  50.  based  on  three 
conijilete,  con.secutive  calendar  years  of 
(juality-assured  air  (juality  monitoring 
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data.  To  attain  these  NAAQS,  the  3-year 
average  of  the  fourth-highest  daily 
inaxiimun  H-liour  average  ozone 
concentrations  measunul  at  eacli 
monitor  witliin  an  ar(;a  over  each  year 
must  not  exceetl  0.08  j)pm.  Based  on  the 
data  liandling  and  reporting  convention 
descril)(;d  in  40  CFR  part  50.  A])])endix 
I,  tlie  NAAQS  are  attained  if  the  design 
value  is  0.084  ppm  or  below.  The  data 
must  he  collected  and  (piality-assnred  in 
accordance  with  40  (iFR  part  58,  and 


recorded  in  the  ERA  Air  Quality  System 
(AQ.S).  'I’he  monitors  generally  should 
have  nmiained  at  the  same  location  for 
the  duration  of  the  monitoring  period 
re(juired  for  demonstrating  attainment. 

On  June  23,  201 1 ,  at  70  1-R  30873, 
EPA  determimul  that  the  Atlanta  Area 
was  attaining  the  1997  8-hour  ozone 
NAAQS.  l'’or  that  action  EPA  reviewed 
ozone  monitoring  data  from  monitoring 
stations  in  the  Atlanta  Area  for  the  1997 
8-hour  ozone  NAAQS  for  2008-2010. 


These  data  have  been  (piality-assured 
and  are  recorded  in  AQS.  EPA  has 
reviewed  the  2009-2011  data,  which 
indicate  that  the  Area  continues  to 
attain  the  1997  8-hour  ozone  NAAQS 
beyond  the  submitted  3-year  attainment 
period  of  2008-2010.  The  fourth-highe.st 
8-hour  ozone  average  for  2008,  2009, 

201 0.  201 1 .  and  the  3-year  averages  of 
the.se  values  (i.e.,  design  values),  are 
.summarized  in  the  following  Table  1  of 
this  |)ro|)o.sed  rulemaking. 


Table  1 — Design  Value  Concentrations  for  the  Atlanta  1997  8-Hour  Ozone  Area 


Annual  arithmetic  mean  concentrations  1 

3-Year  design  values 

Location 

County 

Monitor  ID 

(ppm) 

(ppm) 

2008 

2009 

2010 

2008-2010 

2009-201 1 

GA  National  Guard  McCollum 

Cobb  . 

13-067-0003 

0.075 

0.076 

0.079 

0.076 

0.078 

Pkwy. 

University  of  West  Georgia  at 

Coweta  . 

13-077-0002 

0.075 

0.065 

0.065 

0.068 

0.067 

Newnan. 

2390-B  Wildcat  Road  Decatur  .. 

Dekalb  . 

13-089-0002 

0.087 

0.077 

0.075 

0.079 

0.077 

Douglasville  W.  Strickland  St.  .. 

Douglas  . 

13-097-6004 

0.080 

0.072 

0.074 

0.075 

0.074 

Gwinnett  Tech  1250  Atkinson 

Rd. 

Henry  County  Extension  Office 

Gwinnett  . 

13-135-0002 

0.079 

0.073 

0.072 

0.074 

Henry  . 

13-151-0002 

0.086 

0.074 

0.078 

0.079 

0.078 

Yorkville  . 

Paulding  . 

13-223-0003 

0.072 

0.067 

0.071 

0.070 

0.071 

Conyers  Monastery  . 

Rockdale  . 

13-247-0001 

0.089 

0.070 

0.076 

0.078 

0.075 

Confederate  Ave . 

Fulton  . 

13-121-0055 

0.084 

0.077 

0.080 

0.080 

0.080 

Fayetteville-GDOT  . 

Fayette  . 

13-113-0001 

0.086 

* 

* 

* 

* 

‘The  Fayetteville-GDOT  monitor  was  temporarily  discontinued  on  October  31,  2008. 


The  3-year  design  value  for  2008- 
2010  submitted  by  tieorgia  for 
rrulesignation  of  the  Atlanta  Area  is 
0.080  ppm.  which  meets  the  NAAQS  as 
described  above.  As  mentioned  above, 
on  June  23,  2011  (70  FR  30873).  EI’A 
published  a  clean  data  determination  for 
the  Atlanta  Area  for  the  1997  8-hour 
ozone  NAAQS.  The  2009-2011  certified 
data  show  that  the  Atlanta  Area 
continues  to  attain  the  1997  8-hour 
ozone  NAAQS  with  a  design  value  of 
0.080  ppm  at  the  Confederate  Ave 
monitor.  In  today’s  action.  EPA  is 
])r'oi)o.sing  to  determine  that  the  Area  is 
attaining  the  1997  8-hour  ozone 
NAAQS.  EPA  will  not  go  forward  with 
the  redesignation  if  the  Ar  ea  does  not 
continue  to  attain  the  1997  8-hour  ozone 
NAAQS  irntil  the  time  that  EPA 
finalizes  the  redesignation.  As  discir.ssed 
in  more  detail  below,  the  State  of 
Ceorgia  has  committed  to  continrre 
monitoring  in  this  Area  in  accordance 
with  40  CFR  jrart  58. 

Criteria  (2) — Gdorg/u  has  a  Fully 
Approved  SIF  Under  Section  I  l()(k)  for 
the  Atlanta  Area:  and  Criteria  (5) — 
Ceor<>ia  lias  Met  All  Applicable 
IhHjuirenients  Under  Section  I  K)  and 
Part  D  o  f  Title  I  of  the  CAA 

For  r’ede.signating  a  nonattainrnent 
area  to  attainment,  the  CAA  r'e(|uir'es 


EPA  to  determine  that  the  st.rte  has  met 
all  a))j)licable  r'(!(|irir'ernent.s  under 
section  110  and  ]);tr  t  13  of  title  I  of  the 
(iAA  ((iAA  .section  107(d)(3)(li)(v))  and 
that  the  state  has  a  firllv  itpjrr'oved  .SIP 
trnder  section  llO(k)  for  the  area  (CiAA 
section  107(d)(3)(E)(ii)).  EPA  pr’oposes 
to  find  that  (Georgia  has  met  all 
apjrlicahle  SIP  recjuirernents  for  the 
Atlanta  Area  under  section  110  of  the 
CAA  (general  .SIP  requirements)  for 
purposes  of  redesignation.  Additionally. 
EPA  ]3roj)oses  to  find  thitt  the  Ceorgia 
SIP  .satisfies  the  criterion  that  it  meets 
apjrlicabh;  SIP  requirements  for 
jmrposris  of  redesignation  under  jrart  D 
of  title  1  of  the  CAA  (r  ruprirernents 
specific  to  1997  8-hour  ozone 
nonattainrnent  areas)  in  accordance 
with  section  107(d)(3)(E)(v).  Firrther, 
EPA  jrroposes  to  determine  that  the  .SIP 
is  firlly  approved  with  resjrect  to  all 
rerprirernents  aj)])licable  for  pttrposes  of 
redesignation  in  accordance  with 
section  l()7(d)(3)(E)(ii).  In  mrtking  these 
irroposed  determinations,  EPA 
rr.scertained  wlrich  reciirirernerrts  are 
applicable  to  the  Area  and,  if  ajrplicahle. 
that  they  are  firlly  a])])r'oved  under 
section  ll()(k).  .SIPs  must  be  fully 
approved  only  with  respect  to 
r'e(]uirernents  that  were  apjilicable  prior 
to  sirhrnittal  of  the  complete 
redesignation  request. 


a.  The  .Atlanta  Area  lias  Met  All 
Ai)|)licahle  Reiiuirernents  Under  .Section 
110  and  Part  13  of  the  CAA 

Genend  SIP  requirements.  .Section 
ll()(a)(2)  of  title  I  of  the  CAA  delineates 
the  general  requirements  for  a  SIP, 
which  inclirde  enforceable  emissions 
limitations  and  other  control  measures, 
means,  or  trrchniques;  provisions  for  the 
establishment  and  ojieration  of 
appropriate  devices  necessary  to  collect 
data  on  ambient  air  quality;  and 
programs  to  enforce  the  limitations. 
Ceneral  .SIP  elements  anrl  requirements 
are  delineated  in  section  ll()(a)(2)  of 
title  I.  part  A  of  the  CAA.  The.se 
reiiirirernents  include,  but  ar  e  not 
limited  to,  the  following;  submittal  of  a 
SIP  that  has  been  ado})ted  by  the  state 
after  r'easonable  ])ublic  notice  and 
hearing;  provisions  for  establishment 
and  operation  of  appropriate  jirocedures 
needed  to  monitor  irrnhient  air  quality; 
implementation  of  a  source  iierrnit 
program;  provisions  for  the 
implementation  of  par  t  C  r  eijuirernents 
(Prevention  of  .Significant  Deterioration 
(P.SI3))  and  provisions  for  the 
im|)lernentation  of  part  13  r  eiprirernents 
(New  .Soirrce  Review  (N.SR)  jierrnit 
programs);  jrrovisions  for  air  pollution 
modeling;  and  provisions  for  jmhlic  and 
local  agency  part icijiat ion  in  planning 
and  emission  control  rule  development. 
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Section  ll()(a){2)(D)  nujuires  that  SIPs 
contain  certain  measunis  to  prevent 
.sources  in  a  state  from  significantly 
contributing  to  air  quality  problems  in 
another  state.  To  implement  this 
provision,  FPA  has  recjuired  certain 
.states  to  establish  programs  to  addre.ss 
the  interstate  transport  of  air  pollutants 
(e.g.,  NOx  SIP  ('all  *  and  the  Cllean  Air 
Interstate  Ride  (OAIR)  ')•  I'he  section 
110(a)(2)(n)  requirements  for  a  state  are 
not  linked  with  a  particular 
nonattainment  area's  designation  and 
cla.ssification  in  that  state.  FP.A  believes 
that  the  requirements  linked  with  a 
particular  nonattainment  area's 
designation  and  cla.ssifications  are  the 
relevant  measures  to  evaluate  in 
reviewing  a  redesignation  reipiest.  The 
transiiort  .SIP  snbmittal  requirements, 
where  applicable,  continue  to  ajjply  to 
a  state  regardless  of  the  designation  of 
any  one  particular  area  in  the  state. 
Thus.  EPA  does  not  believe  that  the 
('AA's  interstate  transport  reciuirements 
should  be  con.strued  to  be  apjilicahle 
requirements  for  purjioses  of 
redesignation.  However,  as  discussed 
later  in  this  notice,  addressing  pollutant 
transport  from  other  states  is  an 
im|)ortant  part  of  an  area's  maintenance 
demonstration. 

In  addition.  El’A  believes  other 
section  110  elements  that  are  neither 
connected  with  nonattainment  ])lan 


‘Oil  OOdhiir  27.  ((i:i  I'K  lll’A  issued 

<1  N'()\  .Sll’  Cull  n!(|iiirin^  llui  Districl  ol  ( loliiinhia 
iind  22  slitlos  to  rddiici!  emissions  ol  \'()\  in  ordor 
to  rodiic:(!  tlio  tninsporl  ol  o/.ono  and  o/.ono 
prociirsors.  Wliilo  (atoifiia  was  nol  issiiod  a  N()\  .SIP 
Call,  tiu!  .Staid  lias  idonliliod  lionofits  Ironi 
siiiToiindin”  stains.  In  conipliancn  with  KPA's  NO\ 
.SIP  (^dl.  22  (laslorn  stains  dnvniopnd  ruins 
}>ovnrninn  Ihn  control  ol  N()\  nniissions  iroin 
ninciric  nnnnralinj>  units  (IXiU).  major  non-IXill 
industrial  lioilnrs.  major  cnmnnt  kilns,  and  iuinrnal 
comliustion  nn>’inns. 

'On  May  12.  200.").  KPA  publishnd  tlinOlnan  Air 
luinrstatn  Kuin  ((iAIK).  which  rn(|uirns  significant 
rnduclions  in  nmissious  of  .SO.  and  NOx  trom 
nIcxXric  gnnnraling  units  to  limit  Ihn  intnrslatn 
transport  of  thnsn  pollutants  and  Ihn  o/onn  and  linn 
parliciilatn  matinr  limy  form  in  thn  atmosphnrn.  .S’cn 
7(>  FK  7()(lti:i.  Thn  D.C.  Circuit  initially  vacated 
CAIK.  Xoilh  lAiroliiui  v.  F7VI.  .'iXl  F.Xd  Ktlti  (D.C. 

Cir.  2l)l)H).  hut  ullimalnly  rnmandnd  thn  ruin  to  IX’A 
without  vacatur  to  prnsnrvn  Ihn  nnvironmnntal 
lM:nnlils  provided  hv  C.\IK.  \iiith  (aiioHiui  v.  FP/l. 
.'i.aO  F.;id  117(i.  117K  (D.C.  Cir.  2()l)Hl.  In  rnsponsn 
to  Ihn  court's  (Incision.  IX’.X  issued  (iross-.SlaIn  Air 
Pollution  Ruin  (C.SAPK).  to  addre.ss  intnrslatn 
transport  of  NO\  and  .SO.  in  Ihn  nasinrn  Dnilnd 
.Stales.  .Sen  7(i  FK  4«20K  (,\ugusl  K.  2111 1).  On 
August  21. 2012.  Ihn  D.C.  (iirciiit  issued  a  decision 
to  vacate  (i.SAPK.  In  that  decision,  it  also  ordnmd 
FiP.'X  to  continue  administering  C.-MK  "pending  thn 
promulgation  of  a  valid  rnplacnmnnl."  //oiik.t 
C’/fv  Gvni'nition.  v.  FPA.  litMi  F'.Xd.  7.  28  (D.{i. 
Cir..  2012).  Thn  D.C.  Cinaiil  has  nol  yet  issued  thn 
final  mandate  in  F'.\//;  //omnr  C'lfv  as  1X’,\  (as  well 
as  other  ininrvnnors)  petitioned  for  rnheariug  cii 
hiinc.  asking  Ihn  full  coui1  to  review  thn  d(H:ision. 
While  rnheariug  prcKaKidings  are  pending.  FPA 
intends  to  act  in  accordance  with  the  panel  opinion 
in  the  EMH  llonicr  ('ilv  opinion. 


.submi.s.sioiis  nor  linkitd  with  an  area's 
attainmont  .sttitus  arc  a])])licahlo 
requirements  for  pnrpo.ses  of 
rtulesignation.  The  area  will  still  hi; 
subject  to  these  re(|uirem(;nt.s  iifter  the 
area  is  redesignated.  The  section  110 
and  jiart  D  reiiuirements  which  are 
linked  with  a  jiarticular  area's 
designation  and  cla.ssification  are  the 
relevant  measures  to  evaluate  in 
reviewing  a  redesignation  reipiest.  This 
ajiproach  is  consistent  with  EPA's 
existing  policy  on  ajiplicahility  (i.e.,  for 
redesignations)  of  conformity  and 
oxygenated  fuels  requirements,  as  well 
as  with  section  184  ozone  transport 
requirements.  Saa  Reading, 

Penn.sylvania,  projiosed  and  final 
rulemakings  (01  FR  53174-.''>3170. 
October  10,  1990),  (02  FR  24820,  May  7, 
1997):  Cdeveland-Akron-Loraine,  Ohio, 
final  rulemaking  (01  FR  20408.  May  7. 
1990);  and  Tamjia,  Florida,  final 
rulemaking  at  (00  FR  02748,  December 
7.  199.0).  .See  also  the  discussion  on  this 
i.ssue  in  the  Cincinnati,  Ohio, 
redesignation  (00  FR  37890,  |une  19, 
2000),  and  in  the  Pitt.sburgh, 
Pennsvlvania.  redesignation  (00  l-'R 
00399',  October  19,  2001). 

EPA  comjileted  rulemaking  on  a 
submittal  from  (ieorgia  ilateil  December 
13,  2007,  addressing  “infrastructure 
.SIP”  elements  required  for  the  1997  8- 
hour  ozone  NAAQ.S  under  CAA  section 
110(a)(2)  on  February  (i.  2012.  Sni;  77  FR 
070().  However,  the.se  are  statewide 
requirements  that  are  not  a  con.seipience 
of  the  nonattainment  status  of  the 
Atlanta  Area.  As  stated  above,  EPA 
believes  that  .section  110  elements  not 
linked  to  an  area's  nonattainment  .status 
are  not  apjilicable  for  jnirposes  of 
redesignation.  Therefore,  EPA  believes 
it  has  approved  all  .SIP  elements  under 
section  110  that  must  be  ajiproved  as  a 
prerequisite  for  redesignating  the 
Atlanta  Area  to  attainment. 

Tit  If;  /,  Part  D.  siibpdil  1  n/i/j/icoh/e 
SIP  iv(]iiiivnu;nts.  .Suhpart  1  of  jiart  D. 
found  in  sections  172(c)(1)  through  (9) 
and  in  section  170  of  the  CAA,  sets  forth 
the  basic  nonattainment  requirements 
applicable  to  all  nonattainment  areas.  A 
thorough  discussion  of  the  requirements 
contained  in  section  172  can  be  found 
in  the  Ceneral  Preamble  for 
Im|)lementation  of  title  I  (.07  FR  13498, 
April  10. 1992).  .Subpiirt  2  of  part  D, 
which  includes  section  182  of  the  (^AA, 
e.stabli.shes  additional  sjiec.ific 
requirements  depending  on  the  area's 
ozone  nonattainment  classification.  A 
thorough  discussion  of  the  reipiirements 
contained  in  section  182  can  be  found 
in  the  Ceneral  Preamble  for 
Implementation  of  Title  I  (.07  FR  13498). 

Part  D  Suhpart  1  Suction  J72 
Rcfpiirunwnts  (aid  Pail  D,  Sahpart  2 


Section  1H2  Pcfjaircincnts.  .Section 
172(c)(1)  requires  the  plans  for  all 
nonattainment  areas  to  provide  for  the 
implementation  of  all  RACiM  as 
exiieditiously  as  jiracticahle  and  to 
jirovide  for  attainment  of  the  national 
primary  ambient  air  quality  standards. 
Id’A  interjirets  this  requirement  to 
impo.se  a  duty  on  all  nonattainment 
are.is  to  consider  all  available  control 
measures  and  to  adopt  and  implement 
such  measures  as  are  reasonably 
available  for  implementation  in  each 
area  as  c.omjionents  of  the  area's 
attainment  demonstration.  Under 
.section  172,  states  with  nonattainment 
areas  mn.st  suhmit  plans  jiroviding  for 
timely  attainment  and  meeting  a  variety 
of  other  reiiuirements.  .Section  182  of 
the  CAA,  found  in  subpart  2  of  part  D, 
establishes  additional  specific 
requirements  depending  on  the  area's 
ozone  nonattainment  cla.ssification.  For 
pur])o.ses  of  evaluating  this 
redesignation  request,  the  apiilicahle 
part  D,  subjiart  2  .SIP  requirements  for 
all  moderate  nonattainment  areas  are 
contained  in  sections  182(l))(l)-(.'5). 
However,  pursuant  to  40  CFR  .'ll. 91 8, 
EPA's  )une  23.  2011,  determination  that 
the  Area  was  attaining  the  1997  8-hour 
ozone  NAAQ.S  suspended  Ceorgia's 
obligation  to  submit  most  of  the 
attainment  ])lanning  requirements  that 
would  otherwi.se  iqijily.  .Specifically,  the 
determination  of  attainment  .sus])ended 
Ceorgia's  obligation  to  submit  an 
attainment  demonstration  and  iilanning 
.SIPs  to  provide  for  RFP,  RACM,  and 
contingenev  measures  under  .sections 
172(c)(9)  and  182(1))(1)  of  the  CAA. 

The  Ceneral  Preamble  for 
Implementation  of  Title  1  (.'17  FR  13498, 
April  18.  1992)  also  discu.sses  the 
evaluation  ofthe.se  requirements  in  the 
context  of  EPA's  consideration  of  a 
redesignation  recjuest.  The  Ceneral 
Preamble  sets  forth  EPA’s  view  of 
apjilicable  requirements  for  pnrpo.ses  of 
evaluating  redesignation  requests  when 
an  area  is  attaining  a  standard  (Ceneral 
Preamble  for  Inqilementation  of  Title  1 
(.'17  FR  13498,  April  18.  1992)). 

because  attainment  has  been  reached 
in  the  Atlanta  Area,  no  additional 
measures  are  needed  to  provide  for 
attainment  for  the  1997  8-hour  ozone 
NAAQ.S,'*  and  section  172(c)(1) 
requirements  for  an  attainment 
demonstration  and  RACiM  are  no  longer 


’  Fll(u:liv(!  Iiily  20.  2012,  FI’A  ildsigiialdd  l.S 
coimlids  in  tin;  /Ml.inla  Arna  as  luinaltaininanl  lor 
tIu!  2008  8-li()ur  ozoiu!  NAAQ.S.  This  rul(!niakin{> 
(Ions  not  addrnss  r(!(|uir(!mnnls  lor  Ihn  portion  ol 
Atlanta  that  was  (lnsit>nalnd  nonattainnunit  lor  Ihn 
2008  8-honr  o/.onn  NAAQ.S.  K(!(|uirninnnts  lor  IIk! 
jiorlion  ol  Atlanta  that  was  dnsignalnd 
nonallainninnt  lor  Ihn  2008  8-hour  o/,onn  NAAQ.S 
will  hn  addrnssnd  in  thn  lulurn. 


coiisidorod  to  1)0  applioahlo  for  i)ur])oso.s 
ol  lodosigiiatioii  as  long  as  tho  Aroa 
c:ontiniios  to  attain  tho  15)97  H-honr 
ozono  NAAQS  until  rodosignation.  Soo 
also  40  CFR  SI.OIM. 

Tho  RFP  plan  rociniroinonts  nndor 
soclions  172((;)(2)  and  1  «2(1))(1 )  aro 
doiinod  as  progross  that  must  ho  inado 
toward  attaininont  for  tho  1997  H-hoiir 
ozono  NAAQS.  Thoso  ro.iuiroinonts  aro 
not  rolovant  for  pnrj)osos  of 
rodosignation  hooauso  ERA  has 
dotoriniiHKl  that  tho  ontiro  Atlanta  Aroa 
lias  inonitorod  attaininont  of  tho  1997  H- 
liour  ozono  NAAQS.  Soo  Gonoral 
Rioainhlo,  57  FR  i;i5()4.  S’oo  also  40  CFR 

51.1004(0).  VVhilo  it  is  not  a 
roqnironiont  for  rodosignation,  ERA  is 
oonsidoring  taking  action  on  Goorgia’s 
KH  ])lan  for  tho  1997  H-hour  ozono 

NAAQS  sojiarato  from  today’s  pronosod 
action.  ■  '  I  ■  ' 

Soction  172(c)(:i)  and  .section  lH2(h) 
ro(|uiros  suhmission  and  approval  of  a 
oomprohonsivo,  ai:curato,  and  curront 
(:nns.sions.  Soction 
JH2(1)J  roforoncos  soction  lH2(a)  of  tho 
GAA  which  rocpiiros,  in  part,  for  states 
to  submit  a  curront  inventory  of  actual 
omi.s.sions  (lH2(a)(l)).  As  part  of 
Goorgia’s  attainment  demonstration  for 
the  Atlanta  Aroa,  Georgia  suhmittod  a 
2002  ha.so  year  omissions  inventory. 

I'iRA  apj)rovod  tho  2002  base  year  ' 
mvontory  on  March  24,  2012,' as 
mooting  tho  soction  1 72(c)(;i)  aiid 
soction  lH2(a)(l)  omi.s.sions  invontorv 
ro(]uiromont.  S’oo  77  FR  24399. 

So(:tion  172(c)(4)  rocpiiros  tho 
idontilication  and  cpiantification  of  , 

omissions  for  major  now  and  modified 
stationary  sources  to  ho  allowed  in  an 
area  and  section  1 72(c)(5)  and  section  « 
1H2(I))  recpiire  source  permits  for  the  i 
construction  and  operation  of  now  and 
modified  major  stationary  sources  i 

anywhoro  in  the  nonattainmont  area.  ( 

El  A  has  determined  that,  sincie  RSD 
rocpiirements  will  ajiply  after 
rodosignation.  areas  being  redesignated  1 

«>quiremont  < 

tliat  a  NSR  jirogram  he  approved  iirior 
to  redosignation,  jirovided  that  tho  aroa  e 
demonstrates  maintonanco  of  the  n 

NAAQS  without  part  D  NSR.  A  more  d 
ilotailed  rationale  for  this  view  is  c 

described  in  a  memorandum  from  Mary  {• 
Nicdiol.s  A.ssistant  Administrator  for  Air  st 

and  Radiation,  dated  October  14,  15)5)4 
entitled,  “Rart  D  Now  Source  Review  r 

Rociniroinonts  for  Areas  Rocpiosting 
Rodosignation  to  Attainment.”  (ioorgia  sc 

ha.s  domonstratod  that  tho  Atlanta  Aroa  (v 
wil  he  able  to  maintain  the  NAAQS 
without  jiart  D  NSR  in  effec:t.  and  c- 

therefore  Georgia  need  not  have  fully  n'c 

approved  part  D  NSR  ])rograms  ,)rior  to  a 
ajipioval  of  tho  rodosignation  rocpiost. 
Nonotholo.ss,  Georgia  currently  has  a  .su 
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'OS  fully-aiiprovod  jiart  D  NSR  iirogram  in 
place.  (loorgia’s  1\SD  program  will 
hocxnno  applicable  in  the  Atlanta  Aroa 
!  npon  rodosignation  to  attainment. 
Soc:tic)n  172(c)(())  rocjuiros  tho  SIR  to 
contain  control  moasnros  noc:o.ssarv  to 
lirovido  for  attainment  of  tho  NAAQS. 
Hoc:auso  attainment  ha.s  boon  roac:hocl, 
no  additional  measures  aro  nooclod  to 
*  prcivido  for  attainment. 

Section  172(c)(7)  rocpiiros  tho  SIR  to 
moot  tho  ap])lic;ahlo  jirovisions  of 
1  1 1  (1(a)(2).  As  noted  above  El^A 

i-  hohovos  tho  (Georgia  SIR  moots  tho 

rocpiiromonts  of  section  ll()(a)(2) 

<  iipplic.ahlo  for  pur])c).sos  of 
rodosignation. 

Soction  lH2(h)  roforonc;o.s,  in  i)art 
section  lH2(a)(3).  which  rocpiiros  states 
to  submit  jiorioclic  inventories  and 
1  omi.s.sions  statomonts.  Soc.tion 

1  H2(a)(.l)(A)  of  tho  GAA  rocpiiros  states 
to  siihinit  a  j)orioclic  inventory  every  3 
years.  I  he  periodic  emi.ssions  inventory 
1.S  ch.scus.sed  in  more  detail  in  Griteria  ' 
(4)(e),  Venfication  of  Continued 
Attainment. 

Section  lH2(a)(3)(B)c)ftheGAA 
rocpiire.s  states  with  areas  designated 
nonattainment  for  the  ozone  NAAQS  to 
sulanit  a  SIR  revision  to  recpiire 
omi.s.sions  .statomonts  to  ho  suhinittod  to 
the  .state  by  .sources  within  that 
nonattainmont  aroa.  ERA  aj)])rc)ved 
(ioorgia’s  omi.s.sions  .statomonts 
rocpiiromont.  which  is  part  of  tho 
ottainmont  plan  submittal,  on  Novomhor 
27,  2()()9.  See  74  FR  02249.  El^A  holiovc>s 
Iho  tioorgia  SIR  moots  tho  rocpiiromonts 
of  .section  lH2(a)(3)(I3)  ai)plic:al)Ie  for 
pur])C).so.s  of  rodosignation 
Soc.tion  lH2(h)(2)  of  tho  GAA  requires 
states  with  areas  designated 
nonattainment  for  the  ozono  NAAQS  to 
suhinit  a  SIR  revision  to  recpiire 
reasonably  available  c;c)ntrol  tec:hnolo<>v 
(RACT)f„r,,ll,„„j„rVQCi,„,l  NO, 
.sourc.es  and  for  each  c;ategc)rv  of  VGG 
sourc:es  in  the  Area  c:overecl  by  a  Gontrol 
lochnicpies  (hiidelines  (GTG) 
docaiment. 

The  GTGs  established  by  ERA  are 
gniclancx:  to  the  states  and  provide 
rec.-ommendations  only.  A  state  cam 
doveloj)  its  own  strategy  for  what 
constitutes  RAGT  for  the  various  (’TG 
categories,  and  El’A  will  review  that 
strategy  in  the  c:ontoxt  of  tho  SIR  jirocoss 
and  clotormino  whether  it  moots  the 
RAGT  requirements  of  the  GAA  and  its 
implementing  regulations.  If  no  major 
sc)urc:o.s  of  VOG  or  NGx  omissions 
(whic.'h  should  ho  c;on.siclorocl  .separately) 
or  no  .sourc.os  in  a  particular  .source  ‘ 
category  exist  in  an  applicable 
nonattainmont  aroa,  a  .state  may  submit 
a  iiogativo  doc.laration  for  that  category 
Id  A  approved  Georgia’s  RACiT 
submittals  on  Soptomhor  28,  2012.  See 


77  FR  55)554.  El^A  believes  the  Georgia 
SIl  moots  tho  rocpiiromonts  of  .section 
lH2(h)(2)  applic;ahlo  for  purpo.sos  of 
rodosignation. 

Griginally,  tho  .section  182(h)(3)  Staoe 
II  rocpiiromont  al.so  applied  in  all 
inoderato  ozone  nonattainment  areas. 

r  ^»^(a)(0)  of  the 

CAA,  42  IJ.S.G.  7521  (a)((i).  the 

requirements  of  .section  182(h)(3)  no 
longer  apjily  in  moderate  ozone 
nonattainment  areas  after  ERA 
promulgated  the  onboard  refueling 
vajior  recovery  standards  on  April  (i. 
1994.  59  I<R  1(12()2,  c.oclified  at  40  (iFR 
parts  80  (inc.hiding  80.098-8).  88  and 
900.  Under  imi)lementatic)n  rules  i.ssuod 
m  2002  for  tho  1997  8-hour  ozone 
NAAQS.  ERA  retained  the  Stage  II- 
related  requirements  under  section 
182(h)(3)  as  they  applied  for  the  now- 
revoked  l-hour  ozone  NAAQS.  See  40 
CTR  51.900(0(5)  and  40  GFR  51.5)10(a) 

As  a  previous  l-hour  ozono 
nomittainmont  aroa,  Georgia  currontlv 
rocpiiromonts  aj)j)rovocl  in 
Its  SlI  for  13  cxmntios  in  tho  Atlanta 
Area.  This  jiroposed  rulemaking  does 
not  relate  to  those  roquiromonts  and  is 
not  jiropo.sing  any  ac.tion  to  romovo 
thexso  rocpiiromonts  from  (ioorgia’s  Sll^ 
Soc.-tion  182(h)(4)  of  tho  GAA  rocpiiros 
states  with  areas  dosignatod 
nonattainmont  for  tho  ozono  NAAQS  to 
submit  SIRS  requiring  in.sjiection  and 
nnimtcmanco  of  vehiedos  (1/M).  Section 
182(c;)(3)roc]uiro.s  onhanc.oci  vohiclo 
inspection  and  maintenance!  (1/M)  in 
ozeme  nonattainmont  areas  edassified  as 
.sorious  or  worse.  Georgia’s  onhanc:ecl  1/ 

M  ride  for  the  13  cxnintv  nonattainment 
area  under  the  15)90  l-hr  ozone  standard 
was  suhinittod  to  EPA  on  August  9, 

1995),  and  apjiroved  on  Ain  il  15).  2002 
((i7  PR  19335).  effective  June  18.  2002 
Iwon  though  the  Atlanta  Area  was 
do.signated  as  part  of  the  moderate 

M  ozone 

NAAQS,  aiqilicahility  of  tho  1/M 
rtigulations  to  areas  outside  the  Ozone 
1  ran.s])ort  Rc:gion  is  based  on  the 
])ojnilatic)n  of  the  urbanized  area  as 
defined  by  the  15)5)0  c.'ensus.  In  195)0,  tho 
Atlanta  urhanized  arcia  was  totally 
contained  within  Georgia  and  die!  not 
toucdi  tho  State  lino.  Thoroforo,  tho 
appliceihility  levcd  of  a  15)5)0  c:on.su.s 
Roimlation  of  200.000  or  more  in  an 
urhanized  aroa  (40  GFR  51.350(a)(1)) 
ap])lic:.s  to  tho  Atlanta  urhanizoci  aroa. 

ERA  hohovcis  tho  (ioorgia  SIR  moots  tho 
rcupiiromonts  ofscic.tion  182(h)(3)  and 
182(h)(4)  applicable  for  jnirpo.scxs  of 
rodcisignation. 

Soc:tion  182(1))(5)  of  tho  GAA  rocpiiros 
lliat  for  puriiosos  of  .satisfying  tho 
goiuiral  omission  offset  rocpiiromcmt,  tho 
ratio  of  total  eini.ssion  rochictions  to  total 
iiu.rease  omissions  shall  ho  at  least  1.15 
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to  1.  Georgia  currently  retjuires  these 
offsets.  HPA  believes  the  Giiorgia  .SIP 
meets  the  nujuirenKMits  of  section 
182(l)){.'j)  applicable  for  |)iirpo.ses  of 
nidesignation. 

Saclion  1 7(i  I'.onforiuity 
lUHjuinfiiu^nts.  .Sciction  17(i(c)  of  the 
(;AA  nKpiires  states  to  establish  criteria 
and  procedures  to  ensure  that  federally 
snp|)orted  or  funded  projects  conform  to 
the  air  (piality  planning  goals  in  tlie 
ap])licahle  .SlI’.  The  reeinirement  to 
determine  conformity  a])i)lies  to 
transportation  plans,  j)rogram.s  and 
projects  that  are  develoi)ed,  funded  or 
aj)proved  under  title  23  of  the  United 
.States  (^ode  (l)..S.('.)  and  the  Federal 
Transit  Act  (transportation  conformity) 
as  well  as  to  all  other  federally 
snpport(;d  or  fimdiHl  projects  (general 
conformity).  .State  transportation 
conformity  .Sll^  revisions  mn.st  he 
consistent  with  fed(;ral  conformity 
regulations  relating  to  (X)nsultation, 
enforcement  and  enforceability  that  EPA 
l)romulgat(!d  pursuant  to  its  authority 
under  the  GAA. 

El^A  interprets  the  conformity  .SII^ 
re(]uirements'‘  as  not  aj)plying  for 
purposes  of  evaluating  a  redesignation 
r(!(juest  under  section  1()7(d)  hecau.se 
state  conformity  rules  are  still  recpiired 
after  redesignation  and  lederal 
conformity  rules  apply  where  .state  rules 
have  not  been  apjiroved.  .See  Wall  v. 

I:PA.  2(i.'i  F.3d  42(i  (Oth  Cir.  2001) 
(n|)holding  this  int(;rpretation);  .see  also 
00  FR  02748  (December  7,  190.S) 
(redesignation  of  Tampa.  Florida). 
Nonetheless,  (hiorgia  has  an  approved 
conformitv  .SIP  for  the  Atlanta  Area.  .See 
77  FR  3.'i800.  )une  1.5.  2012.  Thus,  the 
Atlanta  Area  has  satisfied  all  applicable 
nHjuirements  for  ])urpo.ses  of 
r(!designation  under  section  110  and 
|)art  I)  of  title  1  of  the  GAA. 

1).  The  Atlanta  Anui  Has  a  Fnlly 
Aj)j)roved  Aj)plicahle  .SIP  Under  Section 
llO(k)  of  the  GAA 

EPA  has  fully  ap])roved  the  applicable 
Georgia  .SIP  for  the  Atlanta  Area  under 
section  llO(k)  of  the  GAA  for  all 
iHuinirements  applicable  for  ]mrpo.s(;s  of 
rede.signati(jn.  EPA  may  rely  on  j)rior 
.SIP  approvals  in  approving  a 
nidesignation  recpiest  (.see  (kilcagni 
Memorandnm  at  p.  3;  Soullim^sturn 
I^(}iins\  Iv(ini(i  (irouih  Alliance  \’. 
nrowncr.  144  F.3d  984.  ‘)89-90  (0th  Gir. 
1998):  Wall.  20.S  F.3d  420)  i)lns  any 
additional  measures  it  mav  ajjprove  in 

•’OAA  S(H:li()n  1  7(i((;)(4)(i:)  r(H|uin!S  sliilns  to 
sulnnit  revisions  t(i  llioir  .Sll’s  to  rollcicl  crrliiin 
lodin'iil  criliiriii  iind  |)ro(:odur(!s  tor  dittonnining 
triinspoilalion  contdrinily.  imns|>ort:ition 
conioriiiity  .SlPs  an;  dilionail  Iron)  llio  MVlilts  llial 
am  nslalrlishod  in  f:ontrol  stralogy  .Sll’s  and 
inaintonanco  plans. 


conjunction  with  a  nulesignation  action 
(.see  08  1-R  2.S420  (May  12,  2003)  and 
citations  therein).  Following  pas.sage  of 
the  (;AA  of  1970.  (Jeorgia  has  adopted 
and  submitted,  and  liPA  has  fnllv 
apju'oved  at  various  times,  jirovisions 
addressing  the  various  1997  8-hour 
ozone  NAAQS  SIP  elements  applicable 
in  the  Atlanta  Area  (March  2,  197(5.  41 
FR  89.'50;  110(a)(1)  and  (2)  for  1997  8- 
hour  ozone  NAAQ.S,  lujhrnary  15,  2012, 

77  FR  .')700;  RAG'f.  .September  28.  2012, 
77  FR  .'j9.‘i.'54:  emi.ssions  inventorv, 

March  24.  2012,  77  1-R  24399;  emissions 
statement,  November  27.  2009,  74  l-’R 
02249). 

As  indicated  above,  EPA  believes  that 
the  section  110  elements  that  are  neither 
connected  with  nonattainment  i)lan 
submissions  nor  linked  to  an  area’s 
nonattainment  status  are  not  a])plical)le 
reciuirements  for  purposes  of 
redesignation.  EPA  has  approved  all 
part  D  sid)part  1  recjnirements 
a])plicahle  for  ])nr])o.ses  of  this 
redesignation. 

(Jritcria  (3) — The  Air  Qaalilv 
Impvovetnenl  in  the  Atlanta  1937  3- 
llonr  Ozone  NAAQS  Nonattainnient 
Area  Is  Due  to  Permanent  and 
Enforceable  Redactions  in  Emissions 
Resulting  Prom  Implementation  of  the 
SIP  and  Applicable  Eederal  Air 
Pollution  Control  Regidations  and  Other 
Permanent  and  Enforceable  Redactions 

For  redesignating  a  nonattainment 
area  to  attainment,  the  GAA  recpiires 
EPA  to  determine  that  the  air  (piality 
improvement  in  the  area  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  .SIP  and 
applicable  feihual  air  pollution  control 
regulations  and  other  permanent  and 
enforceable  reductions  (GAA  .section 
l()7(d)(3)(E)(iii)).  EPA  has  ])reliminarily 
determined  that  Georgia  has 
demonstrated  that  the  oh.served  air 
(piality  improvement  in  its  portion  of 
the  Atlanta  Area  is  due  to  permanent 
and  enforceable  reductions  in  emissions 
resulting  from  imjilementation  of  the 
.SIP,  federal  measures,  and  other  state 
adopted  measures.  EI’A  does  not  have 
any  information  to  suggest  that  the 
(lecrea.se  in  ozone  concentrations  in  the 
Atlanta  Area  is  due  to  unusuallv 
favorable  meteorological  conditions 

.State,  local  and  federal  measures 
enacted  in  recent  years  have  resulted  in 
permanent  emission  reductions.  Most  of 
these  emission  reductions  are 
enforceable  through  regulations.  A  few 
non-regulatorv  measures  also  result  in 
emission  reductions. 

The  state  measures,  some  of  which 
implement  federal  reipiirements,  that 
have  been  imjilemented  to  date  and 


relied  upon  by  Georgia  to  demonstrate 
attainment  and/or  maintenance  include: 
(ieorgia  Rule  (yy) — Emissions  of 
Nitrogen  Oxides.  Georgia  Rule  (111) — 

NOx  from  Fuel  burning  l-kpiijnnent. 
Georgia  Rule  (rrr) — NOx  from  .Small 
Fuel  burning  E(piipment.  and  Georgia 
Rule  (jjj) — NOx  from  EGUs.  'fhese  rules 
have  been  apiiroved  in  the  federally- 
ajijiroved  .SIP. 

Georgia’s  smoke  management  jilan  is 
a  state-only  re(|nirement  and  is  therefore 
not  federally  enforceable.  This  measure 
is  not  nece.ssarv  for  the  continued 
maintenance  of  the  Atlanta 
nonattainment  area,  however  the 
imjilementation  of  this  jilan  will 
support  the  maintenance  of  the  ozone 
NAAQ.S  for  the  Atlanta  area. 
Additionally,  Georgia  Rule  (sss)  has  not 
been  submitted  to  EPA  for  approval  into 
the  .SIP  and  is  therefore  not  federallv 
enforceable.  'I’he  ride  re(piirements  to 
install  and  operate  the  control 
(xpiipment  have  been  incorporated  into 
the  each  facility’s  resjiective  title  V 
federal  ojierating  permit.  The  rule  alone 
is  not  relied  ujion  to  meet  continued 
maintenance;  however,  the  rule  was 
designed  to  meet  the  emission 
reductions  and  deadlines  of  C^AIR. 
Without  the  operation  of  the  (xpiipment 
reipiired  by  Rule  (sss),  it  would  he 
impossible  for  the  coal-fired  EGUs 
operating  in  the  state  of  Georgia  to  meet 
the  emission  budgets  of  either  GAIR. 
Rule  (sss)  is  state-effective  and  cnrrentlv 
being  imjilemented  in  Georgia. 

The  federal  measures  that  have  been 
imjilemented  include  the  following: 

Tier  2  vehicle  standards. 
Imjilementation  began  in  2004  and  will 
rerjuire  all  jiassenger  vehicles  in  any 
manufacturer’s  fleet  to  meet  an  average 
standard  of  0.07  grams  of  NOx  JHir  mile, 
'fhe  Tier  2  ride  akso  reduced  the  snlfnr 
content  of  gasoline  to  30  jijim  starting  in 
january  of  200(5. 

Large  Non-road  Diesel  Engines  Rule 
and  Ultra  Dnv-Sulfur  Diesel  Rule.  EPA 
issued  this  rule  in  )une  2004  ((59  FR 
389.')8).  which  ajijilies  to  diesel  engines 
used  in  industries,  such  as  con.struction, 
agriculture,  and  mining.  It  is  estimated 
that  comjiliance  with  this  rule  will  cut 
NOx  emi.ssions  from  non-road  diesel 
engines  by  uji  to  90  jiercent  nationwide. 
The  non-road  diesel  rule  was  fully 
imjilemented  by  2010. 

Control  Technicpie  Cindelines. 

Georgia  listed  (/FGs  under  federal 
measures  imjilemented  in  the  Atlanta 
Area.  C/PGs  are  not  federal  control 
measures.  (H’Gs  are  federal  guidelines 
for  states  to  use  in  order  to  meet  a  GAA 
re(juirement  for  states  to  control  VOC] 
emissions  from  sjiecific  source 
categories.  The  resulting  state  controls 
are  considered  state  measures,  not 
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federal  measures.  See  criteria  2(a)  of 
.section  V  of  this  action  for  inon; 
information  regarding  CTGs. 

lUnivy-duty  gasoline  and  diasal 
highw’dv  v(d}iclH  standards  and  Ultra 
IjHv-Snlfnr  Diasal  Itula.  EPA  issued  this 
ride  in  )anuary  2001  (Oti  FR  .1002).  'I’his 
ride  includes  standards  limiting  the 
sol  fur  content  of  diesel  fuel,  which  went 
into  effect  in  2004.  A  .second  jihase  took 
effect  in  2007,  which  further  reduced 
the  highway  diesel  fuel  sulfur  content  to 
1.1  ppm,  leading  to  additional 
reductions  in  comhnstion  N().\  and  VOC 
emissions.  This  rule  is  expected  to 
achieve  a  01  jiercent  reduction  in  NOx 
emissions  from  diesel  trucks  and  buses. 

Nonroad  sjHirk-ignition  anginas  and 
racraatiomd  anginas  standards.  This 
rule  was  effective  in  2003  and  will 
reduce  NOx  and  hydrocarbon 
emissions. 

N()\  SIP  Call  in  Snrronnding  Statas. 
The  NOx  SIP  Call  created  the  NOx 
Budget  Trading  Program  designed  to 
reduce  the  amount  of  ozone  that  crosses 
state  lines. 

EPA  has  considered  the  relationshij) 
of  the  Atlanta  Area’s  maintenance  plan 
to  the  reductions  currently  reipiired 
pursuant  to  CAIR.  Although  CiAlR  was 
remanded  to  EPA,  the  remand  of  (iAlR 
does  not  alter  the  reipiirements  of  the 
NOx  SIP  (kill  and  the  Stale  has 
demonstrated  that  the  Atlanta  Area  can 
maintain  the  19‘)7  ozone  NAAQS 
without  any  additional  reiinirements 
(beyond  those  reipiired  by  the  NOx  SIP 
Call  in  surrounding  states).  Therefore. 
EPA  has  made  the  preliminary 
determination  that  the  .State’s 
demonstration  of  maintenance  under 
.sections  171A  and  l()7(d)(3)(E)  remains 
valid  ha.sed  on  reductions  from  the  NOx 
.SIP  Call. 

I’lie  NOx  SIP  Call  required  states  to 
make  NOx  emi.ssions  reductions.  It  al.so 
provided  a  mechanism  (the  NOx  Budget 
Trading  Program)  that  .states  could  u.se 
to  achieve  tho.se  reductions.  When  EPA 
jiromulgated  CAIR,  it  discontinued 
(starting  in  2009)  the  NOx  Budget 
Trading  Program.  40  (]ER  11.1 21(r),  hut 
established  another  mechanism — the 
CAIR  ozone  .season  trading  program — 
which  states  could  u.se  to  meet  their 
NOx  SIP  (kill  obligations.  70  ER  21289- 
90.  EPA  notes  that  a  numher  of  states, 
when  suhmitting  .SIP  revisions  to 
reiiuire  .sources  to  jiarlicipate  in  the 
CAIR  ozone  season  trading  jirogram, 
removed  the  .SIP  jirovisions  that 
re(|uired  .sources  to  jiarticipate  in  the 
NOx  Budget  'ITading  Program.  In 
addition,  because  the  ])rovisions  of 
C,A1R  including  the  ozone  season  NOx 
trading  jirogram  have  remained  in  place 
during  the  remand,  EPA  is  not  currently 
administering  the  NOx  Budget  Trading 


Program.  Nonetheless,  all  states 
regardle.ss  of  the  current  status  of  their 
regulations  that  previously  required 
participation  in  the  NOx  Budget  'I’rading 
Program,  will  remain  subject  to  all  of 
the  requirements  in  the  NOx  SIP  (kill 
even  if  the  existing  (iAlR  ozone  season 
trading  iirogram  is  withdrawn  or 
altered.  In  addition,  the  anti-backsliding 
provisions  of  40  (if’R  11.901(1) 
specificallv  jirovide  that  the  provisions 
of  the  NOx  SIP  Call,  including  the 
statewide  NOx  emission  budgets, 
continue  to  ajijily  after  revocation  of  the 
1-hour  NAAQ.S.  Thus,  for  purpo.ses  of 
today’s  action,  emi.ssions  reductions 
a.ssociated  with  the  NOx  SIP  ("all  are 
“liermanent  and  enforceable.” 

All  NOx  SIP  Call  states  have  .SlPs  that 
currentlv  .satisfv  their  obligations  under 
the  NOx  SIP  ("all;  the  NOx  SIP  Call 
reduction  requirements  are  being  met; 
and  EPA  will  continue  to  enforce  the 
re(|nirements  of  the  NOx  SIP  Call  even 
after  any  respon.se  to  the  ("AIR  remand. 
For  the.se  reasons,  EPA  believes  that 
regardle.ss  of  the  status  of  the  CAIR 
Iirogram,  the  NOx  SIP  Call  reiinirements 
can  he  relied  iqion  in  demonstrating 
maintenance.  Here,  the  .State  has 
demonstrated  maintenance  based  in  part 
on  those  requirements. 

CAIR  ana  CSAPII.  (iAIR  remains  in 
]ilace  and  enforceahle  until  suh.stituted 
by  a  “valid”  reiilacenient  rule. 
Regardless  of  the  timing  of  the  transition 
from  CAIR  to  (iSAPR,  or  a  resulting 
court-ordered  interstate  transport 
remedy,  emissions  of  NOx  and  .SO2  have 
declined  significantly  and  are  expected 
to  continue  to  decrea.se  in  the  future  due 
to  the  continuation  of  (iAIR  and 
Georgia’s  own  ECU  emissions  rules. 

'I’o  the  extent  that  the  Georgia 
suhmittal  relies  on  (iAlR  reductions  that 
occurred  through  2012,  the  recent 
directive  from  the  D.C.  Circuit  in  EME 
lloinar  City  ensures  that  the  reductions 
a.ssociated  with  CAIR  will  be  permanent 
and  enforceahle  for  the  necessary  time 
period  for  ]iur]iose.s  of  CAA  .section 
107(d)(3)(E)(iii)  and  Georgia’s  request  to 
redesignate  the  Atlanta  Area  and  seek 
aiiproval  of  its  maintenanc.e  plan  and 
other  requirements  as.sociated  with 
redesignation.  EPA  has  been  ordered  by 
the  court  to  develop  a  new  rule,  and  the 
opinion  makes  clear  that  after 
promulgating  that  new  rule  EPA  must 
provide  states  an  op]iortunity  to  draft 
and  sulimit  .SlPs  to  implement  that  rule. 
CAIR  thus  cannot  he  rejilaced  until  EPA 
has  ]iromulgated  a  final  rule  through  a 
notice-and-comment  rulemaking 
jiroce.s.s,  .states  have  had  an  opportunity 
to  draft  and  snhmit  .SlPs,  EPA  has 
reviewed  the  .SlPs  to  determine  if  they 
can  he  approved,  and  EPA  has  taken 
action  on  the  .SlPs,  including 


]iromnlgating  a  Federal  Implementation 
Plan,  if  approiiriate.  The  court’s  clear 
instruction  to  EPA  is  that  it  must 
continue  to  administer  (iAlR  until  a 
“valid  re]ilac.ement”  exists  and  thus 
CAIR  reductions  may  be  relied  iqion 
until  the  nece.ssarv  actions  are  taken  hv 
EPA  and  .states  to  administer  (iAIR’s 
re|ilacement.  Eurtliermore,  the  court’s 
instruction  provides  an  additional 
liack.stop;  hv  definition,  any  rule  that 
replaces  CAIR  and  meets  the  court’s 
direction  would  require  upwind  states 
to  have  .SlPs  that  eliminate  significant 
contrihutions  to  downwind 
nonattainment  and  prevent  interference 
with  maintenance  in  downwind  areas. 

f  urther,  in  vacating  (kSAPR  and 
requiring  EPA  to  continue  administering 
CAIR,  the  D.C.  ("ircnit  em]iha.sized  that 
the  conseipiences  of  vacating  CAIR 
“might  he  more  severe  now  in  light  of 
the  reliance  interests  accumulated  over 
the  intervening  four  years.”  EME  Iloinar 
City,  898  F.3d  at  38.  The  accumulated 
reliance  interests  include  the  interests  of 
.states  who  reasonahly  assumed  they 
could  rely  on  reductions  associated  with 
CAIR.  which  hrought  certain 
nonattainment  areas  into  attainment 
with  the  NAAQ.S.  If  EPA  were 
prevented  from  relying  on  reductions 
as.sociated  with  CAIR  in  redesignation 
actions,  states  would  he  forced  to 
impose  additional,  redundant 
reductions  on  top  of  those  ac.hieved  by 
(iAIR.  EPA  believes  this  is  precisely  the 
type  of  irrational  result  the  court  sought 
to  avoid  by  ordering  EPA  to  continue 
administering  (iAIR.  For  these  reasons 
al.so,  EPA  believes  it  is  appriijiriate  to 
allow  .states  to  rely  on  CiAlR.  and  the 
exi.sting  emi.ssions  reductions  achieved 
by  CAIR,  as  sufficiently  permanent  and 
enforceahle  for  purpo.ses  such  as 
redesignation.  Following  promulgation 
of  the  replacement  rule,  EPA  will 
review  .SlPs  as  appropriate  to  identify 
whether  there  are  any  i.ssues  that  need 
to  he  addressed.  In  light  of  these  uniiiue 
circumstances  and  for  the  reasons 
ex]ilained  above,  EPA  is  proposing  to 
ap|irove  the  redesignation  reiiuest  and 
related  .SIP  revisions  for  the  Atlanta 
Area.  EPA  continues  to  imjilement  CAIR 
in  accordance  with  current  direction 
from  the  court,  and  thus  ("AIR  is  in 
jilace  and  enforceahle  and  will  remain 
so  until  siihstituted  hv  a  valid 
reiilacement  rule.  Georgia’s  .SIP  revision 
lists  ("AIR  as  a  control  measure,  whic.h 
became  state-effective  on  Fehruary  28, 
2007,  and  was  approved  hv  EPA  on 
October  9,  2007,  72  FR  17202,  for  the 
pui'iio.se  of  reduction  .SO2  iind  NOx 
emissions.  The  monitoring  data  u.sed  to 
demonstrate  the  Area’s  attainment  of  the 
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1097  8-h()ur  ozone  standard  was 
impacted  by  (]A1R. 

O/’/e/Ki  (4) — Tlia  Atlanta  Araa  Has  a 
Fully  Approvad  Maintananca  Flan 
Fnrsnant  to  Saction  175 A  of  t ha  CAA 

For  nulesignating  a  nonattainment 
area  to  attainment,  the  (lAA  reciuires 
FPA  to  determine  that  tlu*  area  has  a 
lully  apj)roved  maintenance  |)lan 
pursuant  to  section  175A  of  tlie  (lAA 
((;AA  s(!ction  1()7((l)(3)(F)(iv)).  In 
conjunction  with  its  recjnest  to 
nulesignate  tlie  Atlanta  Area  to 
attainment  lor  the  1007  H-honr  ozone 
NAAQS,  (lA  EPD  submitted  a  ,S1P 
nn  ision  to  provide  for  the  maintenance 
of  the  10‘)7  H-hour  ozone  NAAQS  for  at 
least  10  years  after  the;  (dfective  date  of 
redesignation  to  attainment.  FPA  has 
made  the  preliminary  determination 
that  this  maintenance  j)lan  meets  the 
r(!(iuirements  for  approval  under  section 
17.‘5A  of  theCAA. 

a.  What  is  recpiired  in  a  maintenance 
plan? 

.S(;ction  17.')A  of  the  (lAA  siits  forth 
th(!  elements  of  a  maintenance  ])lan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  Under 
.section  17.'jA.  the  plan  must 
demonstrate  continmul  attainment  of 
the  applicable  NAAQ.S  for  at  least  10 
years  after  the  Administrator  approves  a 
nulesignation  to  attainment.  Eight  years 
after  the  redesignation,  the  .state  must 
submit  a  revised  maintenance  ])lan 
which  demon.strates  that  attainment  will 
continue  to  he  maintained  for  the 
remainder  of  the  20-year  period 
following  the  initial  10-year  period.  To 
address  the  ])ossihility  of  future  NAAQS 
violations,  the  maintenance  plan  must 
contain  contingency  measures  as  EPA 
deems  necessary  to  assure  prompt 
correction  of  any  future  1007  H-hour 
ozone  violations.  The  Calcagni 
Memorandum  jjrovides  further  guidance; 
on  the  content  of  a  maintenance  plan, 
explaining  that  a  maintenance  j)lan 
shoidd  address  five  re(]uir(;ments:  the 
attainment  emi.ssions  inventory, 
maintenance  demonstration, 
monitoring,  verification  of  continued 
attainment,  and  a  contingency  ])lan.  As 
is  discussed  more  fully  below.  EPA 
jaoposes  to  find  that  G(;orgia’s 
maintenance  plan  includes  all  the 
nece.ssary  components  and  is  thus 
proposing  to  a])j)rove  it  as  a  revision  to 
the  Georgia  SIP. 

1).  Attainment  Emi.ssions  Inventory 

The  Atlanta  Area  attained  tin;  1007  H- 
hour  ozone  NAAQS  based  on 
monitoring  data  for  the  3-year  period 
from  20()H-201().  Georgia  selected  2()()H 
as  the  attainment  emissions  inventory 


year.  Tin;  attainment  inventory 
identifies  a  l(;vel  of  emissions  in  the 
Area  that  is  sufficient  to  attain  the  10t)7 
H-hour  ozone  NAAQ.S.  Georgia  began 
d(;veloi)ment  of  the  attainm(;nt 
inventory  by  first  generating  a  baselim; 
(;mi.ssions  inventory  for  the  Atlanta 
Area.  As  noted  above,  the  vear  2()()H  was 
cho.s(;n  as  the  ha.se  year  for  developing 
a  comprehensive  (;missions  inventorv 
for  N()x  and  V()(',.  for  which  i)roj(;ctecl 
(;mis.sions  could  h(;  develoi)(;d  for  2017 
and  2024. 

'I’he  attainment  year  emi.ssions  w(;re 
])roject(;d  to  futun;  years  separately 
using  different  methods  by  seven  source 
categories,  including;  EGII  ])oint 
sources:  non-EGU  point  sources;  area 
sources;  fires;  nonroad  mobih;  sources; 
nonroad  mobile  source.s — marine, 
aircraft  and  railroad;  and  onroad  mobile 
sources.  Point  .sources  captured  in  the 
inventory  include  stationarv  sources 
whose  actual  emissions  ecjual  or  exceed 
2.'i  tons  per  year  (tpy)  of  VG("  or  NGx 
in  the  13  counties  in  the  Atlanta  area 
that  were  jjreviously  nonattainment  for 
the  1-hour  ozone  NAAQS  and  an; 
currently  nonattainment  for  the  1007  H- 
hour  ozom;  NAAQ.S  (Gherokee.  Glavton, 
(^obb.  Goweta,  DeKalb.  Douglas,  Fayette, 
Forsyth.  Fulton,  (Jwinnett,  Henry. 
Paulding,  and  Rockdale),  and  100  tpy  of 
V(K;  or  NOx  in  the  .seven  remaining 
counties  that  make  up  the  Atlanta 
nonattainment  area  for  the  1007  H-hour 
ozone  NAAQ.S  (Harrow,  Hartow,  (;arroll, 
Hall,  Newton,  .Spalding,  and  Walton). 

The  emissions  inventory  is  composed 
of  four  major  ty])es  of  sources:  point, 
area,  on-road  mobile  and  non-road 
mobile.  Process-l(;vel  emissions 
estimates  for  thr(;e  EGU  facilities  in  the 
Atlanta  Area  during  2()()H  were  obtained 
from  NE12()()H  Version  1.!).  The 
emissions  were  ])rojected  to  year  2017 
and  2024  using  corresponding  growth 
and  control  factors. 

Ozone  season  daily  emissions  for  EGU 
point  sources  were  calculated  hy 
multiplying  the  annual  total  emissions 
with  daily  emi.ssions  fractions  during 
)une,  )uly  and  August.  The  fractions  for 
NOx  and  VOG  emi.ssions  during  June, 
July  and  Augu.st  w(;re  estimated, 
respectively,  using  hourly  200H  (^AMD 
GEM  NOx  emi.ssions  and  heat  inj)ut 
data,  and  then  were  diviiled  by  the 
number  of  days  in  these  threi;  months 
(02)  to  get  ozone  season  daily  emissions 
fractions.  The  same  daily  fractions  have 
been  used  for  both  attainment  year  and 
future  years.  For  future  year  emissions 
from  Plant  McDonongh-Atkinson,  the 
fraction  of  NOx  emissions  during  the 
months  of  June  through  Augu.st  was 
calculated  as  the  jjroduct  of  the  NOx 
ozone-sea.son  limit  ami  three  months 
divided  by  the  sum  of  the  ozone-.season 


limit  times  five  months  and  the  non¬ 
ozone  season  limit  times  seven  months. 

Emissions  estimates  for  non-EGl) 
point  sourc(;s  in  2()0H  were  obtained 
from  NE12()()H  V(;rsion  l..'i.  Emissions  in 
future  years  2017  and  2024  were 
(;stimat(;d  using  .SG(]-  and  countv- 
specific  growth  factors  generated  with 
the  l)..S.  EPA’s  hJconomic:  (h’owth 
Analysis  .System  Version  .'i.O  (EGA.S  .I.O) 
with  “Default  Rl-lMl  0.0  .SGG 
(Configuration.'’  Ap])endix  H-2  contains 
a  summary  of  the  .SfX;  specific  growth 
factors  for  Atlanta  ozone  nonattainment 
area.  These  emissions  are  not  subject  to 
additional  controls  in  the  fntun;  years 
2017  and  2024.  Ozone  season  daily 
emissions  for  non-EGU  point  sources 
were  estimated  by  multi])lying  the 
annual  total  emissions  with  ozone 
.season  daily  emissions  fractions,  which 
wen;  calcnlated  using  the  .same 
tem])oral  allocation  method  used  in 
.Sparse  Matrix  Operator  Kernel 
Emissions  (.SMOKE,  http://\v\v\v.sinoka- 
inodal.org/indax.cfin].  The  .SMOKE 
tem])oral  ])rofile.s  and  r{;fer(;nce  files 
were  obtained  from  EPA’s  200.'i 
Modeling  IMatform  Web  site  [ftp:// 
ftp.apa.gov/En\islnvantory/2()05v4_2/ 
ancillarysnioka).  The  .SMOKE  tem])oral 
profiles  gave  monthly  emissions 
fractions,  and  were  linked  to  (;ach 
emission  record  by  .SGC]  ac;c:ording  to  the 
SMOKE  t(;m])oral  reference  fih;.  The 
total  of  the  monthly  fractions  of  June, 

July  and  Augu.st  were  divided  by  the 
number  of  days  in  these  three  months 
(02)  to  get  ozone  sea.son  daily  emissions 
fractions. 

Non])oint  .sources  captured  in  the 
inventorv  include  stationarv  source.s 
who.s(;  emissions  lev(;ls  of  NOx,  >S02, 
and  particulate  matter  are  each  le.ss  than 
25  tons  ])er  year.  Emissions  from 
nonj)oint  sources  in  2()0H  were  obtained 
from  NE12()0H  version  l-.l.  Ozone  season 
daily  emissions  for  area  sourc(;s  were 
calculated  using  the  SMOKE  tem])oral 
profiles  as  described  for  non-EGU  ]K)int 
sources. 

Emissions  from  fires  in  2()()H  were 
obtained  from  NEI2()0H  version  l..'i. 
These  e.stimates  were  ])rovided  by 
Georgia  Environmental  Protection 
Division  as  j)art  of  AERR200H 
submi.ssion  (Georgia  Air  Protection 
Branch.  2011).  This  inventorv  was 
develo])ed  using  20()H  burned  ar(;a  data 
and  burning  permit  data  provided  by 
(Georgia  Forestry  Gommission  and  the 
same  method  as  used  for  the 
V1.STA.S20()2  fire  inventory 
[www.apa.gov/ttnchiel /confaranca/ailii/ 
rpo/harnard j)ras.pdf\.  Emissions  in 
future  years  2017  and  2024  were 
assumed  to  be  the  same  as  attainment 
year  200H.  Ozone  season  daily 
emissions  for  fir(;s  were  calcidated  by 
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dividing  the  total  emissions  during 
)une,  July  and  Angu.st  by  the  nuinher  of 
days  in  the.se  three  months  (92).  The 
(iinissions  during  these;  three  months 
were  estimated  using  monthly 
emissions  for  nonpoint  fires  and  event 
emissions  records  for  wildfires  occurred 
during  this  ])eriod  in  NEr2()()8. 

The  2008  N()\  and  VC)(1  emissions  for 
the  Atlanta  Area,  as  wi;!!  as  the 
emissions  for  other  years,  were 
developed  consistent  with  EPA 
guidance  and  are  summarized  in  Tables 
2  through  4  of  the  following  suh.section 


discussing  the  maintenance 
demonstration. 

c.  Maintenance  Dcanonstration 

The  A])ril  4,  2012,  final  SIP  revision 
includes  a  maintenance  plan  for  the 
Atlanta  Area.  The  maintenance  plan: 

(i)  Shows  compliance  with  and 
maintenance  of  the  8-hour  ozone 
standard  by  ])roviding  information  to 
sn])j)ort  the  demon.stration  that  current 
and  future  emi.ssions  of  NOx  and  V()(l 
remain  at  or  h(;low  2008  (;missions 
levels. 


(ii)  Uses  2008  as  the  attainment  year 
and  includes  future  emissions  inventory 
j)rojections  for  2017,  2020,  and  2024. 

(iii)  ld(;ntifies  an  “out  year”  at  least  10 
years  (and  beyond)  after  the  time 
nece.ssarv  for  EPA  to  review  and 
approve  the  maintenance  plan.  Per  40 
C:FR  jjart  t).3,  Ndx  and  VOC  MVEBs 
were  e.stahlish(;d  for  the  la.st  year  (2024) 
of  the  maintenance  plan  (see  section  VI 
below). 

(iv)  Provides  actual  and  projected 
emissions  inventories,  in  tons  per  day 
(tpd),  for  the  Atlanta  Area,  as  shown  in 
Tables  2  through  4  below. 


Table  2— Actual  and  Projected  Annual  NOx  Emissions  (tpd)  for  the  Atlanta  Area 


Sector 

2008 

2017 

2020 

2024 

Point  . 

75.99 

60.69 

53.05 

54.43 

56.27 

Area*  . 

49.30 

54.92 

57.73 

60.62 

64.48 

Non  road  . 

117.47 

99.18 

90.04 

87.03 

83.01 

On-road  . 

364.02 

264.80 

215.19 

165.58 

99.43 

Total”  . 

606.78 

479.59 

367.66 

303.19 

*  For  nonpoint  emissions,  excluding  fire. 

**  Numbers  may  be  slightly  different  than  the  April  4,  2012,  submittal  based  on  rounding  conventions. 


Table  3— Actual  and  Projected  Annual  VOC  Emissions  (tpd)  for  the  Atlanta  Area 


Sector 

2008 

2014 

2017 

2020 

2024 

Point  . 

13.79 

15.80 

16.81 

17.80 

19.13 

Area*  . . 

216.46 

243.28 

256.69 

270.61 

289.16 

Non  road  . 

96.03 

74.75 

64.11 

63.50 

62.69 

On-road  . 

165.53 

126.92 

107.61 

88.30 

62.56 

Total**  . 

491.82 

460.75 

445.22 

440.21 

433.55 

*  For  nonpoint  emissions,  excluding  fire. 

"Numbers  may  be  slightly  different  than  the  April  4,  2012,  submittal  based  on  rounding  conventions. 


Table  4— Emission  Estimates  for 
THE  Atlanta  Area 


Year 

VOC  (tpd) 

NOx  (tpd) 

2008  . 

491.82 

606.78 

2024  . 

433.55 

303.19 

Difference  from 

2008  to  2024 

-58.27 

-303.59 

Tables  2  through  4  summarize  the 
2008  and  future  projecterl  emi.ssions  of 
N()\  and  VOC  from  Atlanta.  In 
situations  where  local  emissions  are  the 
jjrimary  contributor  to  nonattainment, 
the  ambient  air  (piality  standard  should 
not  he  violated  in  the  future  as  long  as 
emissions  from  within  the 
nonattainment  area  remain  at  or  below 
the  ha.seline  with  which  attainment  was 
achieved.  (Georgia  has  projected 
emissions  as  described  jjreviously  and 
determined  that  emissions  in  the 
Atlanta  Ar(;a  will  remain  below  those  in 
the  attainment  year  inventory  for  the 
duration  of  the  maintenance  plan. 

As  disciKssed  in  .section  VI  of  this 
pro])o.sed  rulemaking,  a  safety  margin  is 


the  difference  between  the  attainment 
level  of  emi.ssions  (from  all  sources)  and 
the  j)rojected  level  of  emissions  (from 
all  sources)  in  the  maintenance  plan. 

The  attainment  level  of  emissions  is  the 
level  of  emissions  during  one  of  the 
years  in  which  the  area  met  the  NAAQS. 
Georgia  .selected  2008  as  the  attainment 
emissions  inventory  year  for  the  Atlanta 
Area.  The  State  has  decided  to  allocate 
a  safety  margin  to  the  2024  MVEB  for 
the  Atlanta  Area.  'The  safety  margin  was 
calculated  as  09.4.3  tpd  for  N(J\  and 
02. .50  tpd  for  VOG.  A  portion  of  the 
overall  emi.ssions  reductions  from  2008 
to  2024  will  be  n.sed  as  the  safety  margin 
for  MVEB.  The  MVEB  to  he  used  for 
trans])ortation  conformity  propo.ses  is 
di.scussed  in  .section  VI.  This  allocation 
and  the  resulting  available  safety  margin 
for  the  Atlanta  Area  are  di.scussed 
further  in  .section  VI  of  this  proposed 
rulemaking. 

(1.  Monitoring  Network 

There  are  currently  nine  monitors 
measuring  ozone  in  Atlanta.  The  State 
of  Georgia,  through  GA  EPD,  has 


committed  to  continue  operation  of  the 
monitors  in  Atlanta  Area  in  compliance 
with  40  GFR  part  58  and  have  thus 
addressed  the  requirement  for 
monitoring.  EPA  approved  the  ozone 
portion  of  Georgia’s  2012  annual 
ambient  air  monitoring  network  plan  on 
October  10,  2012. 

e.  Verific:ation  of  Gontinued  Attainment 

The  State  of  Georgia,  through  GA 
El’D,  has  the  legal  authority  to  enforce 
and  im|)lement  the  requirements  of  the 
1997  8-honr  ozone  maintenance  plan  for 
the  Atlanta  Area.  This  includes  the 
anthoritv  to  adoj)t.  implement  and 
enforce  any  subsequent  emissions 
control  contingency  measures 
determined  to  he  necessary  to  correct 
future  ozone  attainment  problems. 

Verification  of  continued  attainment 
is  accomplished  through  operation  of 
the  amhieiit  ozone  monitoring  network 
and  the  periodic  updates  of  the  Area’s 
emissions  inventory.  GA  EPU  will 
continue  to  oj)erate  the  current  monitors 
located  in  the  metro  Atlanta  area.  There 
are  no  })lans  to  di.scontinue  operation. 
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relocate,  or  otherwise  change  the 
existing  ainhient  monitoring  network. 
Ceorgia  will  continue  to  update  its 
emissi{)ns  inventory  at  least  onc(;  every 
three  years. 

The  (Consolidated  Emissions 
Reporting  Rule  ((CFRR)  was  promulgated 
hy  RI’A  on  )une  10.  2002.  The  (CRRR  was 
replaccul  hv  the  Annual  Emissions 
Reporting  Reqninmients  (ARRR)  rule  on 
Ilficemher  17.  2008.  The  most  recent 
triennial  inventory  for  (ieorgia  was 
comi)iled  lor  2008.  The  larger  j)oint 
.sources  of  air  ]K)IIntion  will  continue  to 
snhmit  data  on  their  emi.ssions  on  an 
annual  basis  as  recpiired  hv  the  AERR. 
Emissions  from  the  rest  of  the  point 
sources,  the  non])oint  source  portion, 
and  the  on-road  and  nonroad  mobile 
.sources  continue  to  he  quantified  on  a 
three-year  cycle.  The  inventory  will  he 
ujjdated  and  maintained  on  a  three-year 
cycle.  As  required  hy  the  AERR.  the 
next  overall  emi.ssions  inventory  will  he 
conq)iled  for  2011. 

f.  (Contingency  Measures  in  the 
Maintenance  Plan 

'file  contingencv  measunjs  are 
designed  to  prom])tly  ct)rrect  a  violation 
of  the  NAA(^S  that  occurs  after 
r(!de.signation.  .Section  17.'iA  of  iheCAA 
r(!(|uires  that  a  maintenance  plan 
include  such  contingency  measures  as 
ICI’A  ileems  necessary  to  assure  that  the 
state  will  promjMly  correct  a  violation  of 
the  NAAQ.S  that  occurs  after 
nulesignation.  The  maintenance  plan 
shoidd  idcmtifv  the  contingency 
measures  to  he  adopted,  a  .schedule  and 
procedure  for  adoption  and 
implementation,  and  a  time  limit  for 
action  hy  the  state.  A  state  should  also 
identify  specific  indicators  to  he  u.sed  to 
determine  when  the  contingency 
measures  need  to  he  implemented.  The 
maintenance  plan  must  include  a 
recpiirement  that  a  state  will  implement 
all  measures  with  respect  to  control  of 
the  pollutant  that  were  contained  in  the 
.SIP  hcdbre  redesignation  of  the  area  to 
attainment  in  accordance  with  section 
17.'iA(d). 

'I’he  contingency  j)lan  included  in 
(u'orgia's  Ajjril  4.  2012.  .SIP  revision 
includes  a  triggering  mechanism  to 
determine  when  contingency  measures 
are  needed  and  a  proc(!.ss  of  develoj)ing 
and  imj)lementing  aj)j)ropriate  control 
measures.  The  .State  of  (Georgia  will  use 
actual  ambient  monitoring  data  and 
emissions  inventory  data  as  the 
indicators  to  determine  whether 
contingency  measures  should  he 
imjjlemented. 

(Iciorgia  has  identified  a  primary 
trigger  (Tier  I)  for  the  1997  8-hour  ozone 
NAAQ.S  when  any  (piality-assiired  8- 
hour  ozone  monitoring  reading  exceeds 


0.084  ppm  at  an  ambient  monitoring 
station  located  in  the  Atlanta 
maintenance  area  or  if  the  periodic 
emission  inventory  updates  reveal 
(!xces.sive  or  nnanticipat(;d  growth 
greater  than  10  p(!rcent  in  (unissions  of 
either  ozone  ])recnrsor  over  the 
attainment  or  intermediate  (uni.ssions 
inventories  for  the  Atlanta  maintenaiu;e 
area  (as  determineil  by  the  triennial 
emission  reporting  recjuired  hv  AERR). 
CiA  EPD  will  coiuhict  an  evaluation  as 
ex|)edition.sly  as  practicable  to 
determine  if  the  trend  is  likely  to 
continue.  If  it  is  dcjtermined  that 
additional  emission  reductions  are 
necessary.  GA  EPD  will  adopt  and 
imjjlement  any  recpiired  nuiasures  in 
accordance  with  the  .schedide  and 
])rocedure  for  adoption  and 
implementation  of  contingency 
measures. 

The  ozoiK!  trigger  concentrations 
de.scrihed  above  apply  to  each  monitor 
in  the  maintenance  ansa.  (lA  EPD  will 
evaluate  a  Tier  1  condition,  if  it  occurs, 
as  exj)editiously  as  |)racticahle  to 
determine  the  cau.se(s)  of  the  ambient 
ozone  or  emissions  inventory  increase 
and  to  determine  if  a  Tier  II  condition 
(see  below)  is  likely  to  occur. 

A  secondary  trigger  (Tier  II)  is 
activated  when  any  violation  of  the 
1997  8-hour  ozone  NAAQ.S  at  any  of  the 
metro  Atlanta  ambient  monitoring 
stations  in  the  Atlanta  maintenance  area 
is  r(!corded.  ha.sed  on  (juality-assnred 
monitoring  data.  In  this  (!vent.  GA  EPD 
will  conduct  a  com])rehensive  study  to 
determine  the  cau.se(s)  of  the  ambient 
ozone  increa.se  and  will  implement  any 
nupiired  measures  as  expeditiously  as 
practicable,  taking  into  consideration 
the  ease  of  imj)lementation  and  the 
technical  and  ec:onomic  feasibility  of 
selected  measures 

(jA  EPD  will,  in  the  event  of  1)  a  Tier 
II  trigger  condition  or  2)  a  'Pier  I 
conciition  in  which  GA  EPD  has 
determined  that  a  Tier  II  condition  is 
likely  to  occur,  conduct  a 
com])rehensive  .study  to  determine  what 
contingency  mea.sure(s)  are  recjuinul  for 
the  maintenance  of  the  ozone  .standard. 
.Since  the  metro  Atlanta  ania  may  he 
influenced  hy  emissions  from  outside 
the  maintenance  area,  the  study  will 
attempt  to  determine  whether  tin;  trigger 
condition  is  due  to  local  emissions. 
(Muissions  from  el.sewluin;.  or  a 
combination  of  the  previous.  The 
comj)rehen.sive  analysis,  based  on 
(piality-assureil  ambient  data,  will 
examine: 

•  'I'he  severity  of  the  trigger 
condition; 

•  the  meteorological  conditions  (in 
the  case  of  an  ambient  concentration 
trigger) 


•  associated  with  the  trigger 
condition: 

•  potential  contributing  local 
emissions  sources; 

•  ])otential  contributing  emi.ssions 
resulting  from  regional  or  long-range 
transnort; 

•  the  geogra])hic  a])j)lical)ility  of 
])ossihle  contingency  measurtis; 

•  emi.ssion  trends,  including 
im])lementation  timelines  of  potential 
t:ontrol  measures; 

•  timelines  of  “on-the-hooks” 
(ado])ted)  measures  that  are  not  yet  fully 
imjjlemeuted  (e.g..  (Georgia  Rule  (sss) 
N()x  controls); 

•  current  and  recently  identified 
control  technologies. 

The  com])rehensive  .study  will  he 
completed  and  submitted  to  EPA  for 
review  as  ex]3editiously  as  practical  hut 
no  later  than  nine  months  after  the  Tier 
I  or  Tier  11  trigger  is  activated.  When  GA 
EPD  determines,  through  the 
com])rehen.sive  study,  what  contingency 
mea.sure(.s)  are  recjuired  for  the 
maintenance  of  the  ozone  standard. 
appro])riate  corrective  measures  will  h(! 
adopted  and  iinjilemented  within  18  to 
24  months  after  the  Tier  1  or  II  trigger 
occurs.  EPA  anticijjates  that  control 
measures  not  ndied  upon  for  attaiunumt 
hut  that  are  currently  being 
implemented  hv  (iA  EPD  will  continue 
to  produce  .substantial  reductions  in 
ozone  j)recursor.s  in  excess  of  what  is 
ndied  upon  in  this  maintenance  ])lan. 
'Fhey  include  tin;  Georgia  Multi])ollutant 
Rule  as  well  as  diesel  engine  retrofit. 
rej)lacement.  and  repowering  ])rogram.s 
and  truck  stop  electrification  j)rogram.s. 
(Contingency  measures  will  he  adopted 
no  later  than  18  months  following  the 
date  on  which  the  Tier  1  or  Tier  11  trigger 
is  activated.  .Selection  of  measures  will 
take  into  consideration  the  ease  of 
im])lementation  as  well  as  technical  and 
economic  feasibility.  If  it  is  determined 
that  adoption  and  inq)lementation  of  a 
rule  will  take  longer  than  24  months 
following  the  trigger  elate.  GA  EPD  will 
submit  for  EPA’s  approval  a  revised 
schedule  for  the  develojnnent  and 
adoption  of  contingency  measures. 

If  the  analysis  required  above 
determines  emi.ssions  from  the  local 
area  are  contrilniting  to  the  trigger 
condition.  (CA  EPD  will  evaluate  tho.se 
measures  as  .sj)ecified  in  .Section  172  of 
the  (CAA  for  control  o])tions  as  well  as 
other  available  measures.  .Section 
17.')A(d)  nupiires  that  state  maintenance 
plans  shall  include  a  requirement  that 
the  state  will  implement  all  measures 
with  respect  to  the  control  of  the  air 
jjollutant  concerned  which  were 
contained  in  the  .SIP  for  the  area  before 
redesignation  of  the  area  to  attainment. 
(Currentlv  all  such  measures  are  in  effect 
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for  the  Atlanta  Area.  Contingeney 
measure(.s)  will  be  selected  from  the 
following  tyj)es  of  measures  or  from  any 
other  measure  deemed  appropriate  and 
effective  at  the  time  the  selection  is 
made: 

•  KACM  for  sources  of  VCK'.  and  NOx. 

•  RA(;  r  for  point  sources  of  VOCi  and 
NOx,  specifically  the  adoption  of  new 
and  revised  RACT  rules  based  on 
(h-oiips  11,  111,  and  lYOTGs. 

•  I'ixpansion  of  RA(iM/RA(7r  to 
area(s)  of  transport  within  the  State. 

•  Mobile  Source  Measures. 

•  lmj)lementation  of  a  new  measure/ 
control  that  is  already  promulgated  and 
scheduled  to  be  imj)lemented  at  the 
federal  or  state  level. 

•  Additional  NOx  reduction 
measure(s)  yet  to  be  identified. 

EPA  has  concluded  that  the 
maintenance  plan  adequately  addresses 
the  five  basic  components  of  a 
maintenance  plan:  attainment 
inventorv,  monitoring  network, 
verification  of  continued  attainment, 
and  a  contingency  })lan.  'fherefore,  the 
maintenance  j)lan  SIP  revision 
submitted  by  the  State  of  Georgia  for  the 
Atlanta  Area  meets  the  requirements  of 
section  ly.'iA  of  the  GAA,  and  thus  EPA 
is  jjroposing  aj)proval  of  the  j)lan. 

VI.  What  is  EPA’s  analysis  of  (Jeorgia’s 
proposed  NOx  anil  VOC  MVEBs  for  the 
Atlanta  area? 

Under  section  17()(c)  of  the  (iAA,  new 
transportation  plans,  programs,  and 
jnojects,  such  as  the  construction  of 
new  highways,  must  “conform”  to  (i.e., 
be  consistent  with)  the  part  of  the  state’s 
air  quality  plan  that  addresses  ])ollution 
from  cars  and  trucks.  Gonformity  to  the 
SIP  means  that  transportation  activities 
will  not  cause  new  air  cpiality 
violations,  worsen  existing  violations,  or 
delay  timely  attainment  of  the  NAAQS 
or  any  interim  milestones.  If  a 
trans])ortation  plan  does  not  conform, 
most  new  projects  that  would  exj)and 
the  c:apacity  of  roadways  cannot  go 
forward.  Regidations  at  40  GFR  part  93 
set  forth  EPA  jjolicy.  criteria,  and 
procedures  for  demonstrating  and 
assuring  conformity  of  such 
transijortation  activities  to  a  SIP.  'I’he 
regional  emissions  analysis  is  one,  hut 
not  the  only,  recjuireimmt  for 
imi)lementing  trans})ortation 
conformitv.  Transportation  conformitv 
is  a  recpiirement  for  nonattainment  and 
maintenance  areas.  Maintenance  areas 
are  areas  that  were  j)reviously 
nonattainment  for  a  jjarticular  NAAQS 
but  have  since  been  redesignated  to 
attainment  with  an  ajjproved 
maintenance  plan  for  that  NAAQS. 

Under  the  GAA.  states  are  recpiired  to 
submit,  at  various  times,  control  strategy 


SIPs  and  maintenance  j)lans  for 
nonattainment  areas.  These  control 
strategy  SIPs  (including  REP  and 
attainment  demonstration)  and 
maintenance  plans  create  MVEBs  for 
criteria  ])ollntants  and/or  their 
precursors  to  address  pollution  from 
cars  and  trucks.  Per  40  GFR  i)art  93.  a 
MVEB  must  be  established  for  the  last 
year  of  the  maintenance  plan.  A  state 
may  adopt  MVEBs  for  other  years  as 
weil.  The  MVEB  is  the  jjortion  of  the 
total  allowable  emi.ssions  in  the 
maintenance  demonstration  that  is 
allocat(;d  to  highway  and  transit  vehicle 
u.se  and  emissions.  iSee  40  (]FR  93.101. 
'I'Ik!  MVEB  .serves  as  a  ceiling  on 
(Muissions  from  an  area's  planned 
transportation  sy.stem.  'Phe  MVEB 
concept  is  further  explained  in  the 
preamble  to  the  November  24.  1993. 
Transportation  Gonformity  Rule  (.'18  FR 
02188).  Till!  preamble  also  de.scrihes 
how  to  e.stablish  the  MVEB  iu  the  SIP 
and  how  to  revise  the  MVEB. 

After  interagencv  consultation  with 
the  transportation  jiartners  for  the 
Atlanta  Area,  Georgia  has  develojied 
MVEBs  for  NOx  and  VOG  for  the 
Atlanta  Area.  Georgia  is  developing 
these  MVEBs,  as  required,  for  the  last 
year  of  its  maintenanci!  plan,  2024.  The 
MVl'iBs  reflect  thi!  total  on-road 
emi.ssions  for  2024,  pins  an  allocation 
from  the  available  NOx  und  VOG  safetv 
margin.  Under  40  CiFR  93.101,  the  term 
“.safety  margin”  is  the  difference 
between  the  attainment  level  (from  all 
sources)  and  the  projected  level  of 
emissions  (from  all  sources)  in  the 
maintenanci!  plan.  'Phe  .safety  margin 
can  be  allocated  to  the  transportation 
sector;  however,  the  total  emissions 
must  remain  below  the  attainment  level. 
The  NOx  and  VOG  MVEBs  and 
allocation  from  the  safety  margin  were 
develoj)ed  in  con.sultation  with  the 
transportation  partners  and  were  added 
to  account  for  uncertainties  in 
])opulation  growth,  changes  in  model 
vehicle  miles  traveled  and  new 
emi.ssion  factor  models.  3’he  NOx  and 
VOG  MVEBs  for  the  Atlanta  Area  are 
defined  in  Table  .'1  below. 


Table  5— Atlanta  Area  NOx  and 
VOC  MVEBs  (TPD) 


2024 

NO\  Emissions 

Base  Emissions . 

99.43 

Safety  Margin  Allocated  to 
MVEB  . 

26.9 

NOx  Conformity  MVEB  . 

126 

VOC  Emissions 

Base  Emissions . 

62.56 

Safety  Margin  Allocated  to 
MVEB  . 

29.4 

Table  5 — Atlanta  Area  NOx  and 
VOC  MVEBs  (TPD) — Continued 

2024 

VOC  Conformity  MVEB  .  92 

As  mentioned  above,  (Georgia  has 
chosen  to  allocate  a  portion  of  the 
available  safety  margin  to  the  NOx  and 
VO(i  MVEBs  for  2024  for  the  Atlanta 
Area.  'Phis  alloc.ation  is  28.9  tpd  and 
29.4  tpd  for  NOx  and  VO('„  respect ivelv. 
'Phus.  the  remaining  safety  margins  for 
2024  are  28.87  tpd  and  278.89  tpd  NOx 
and  VOG.  respectively. 

'Phrough  this  rnlemaking,  EPA  is 
j)ro])o.sing  to  approve  the  MVEBs  for 
NOx  and  VOG  for  2024  for  the  Atlanta 
Area  because  EPA  has  ])reliminarily 
determined  that  the  Area  maintains  the 
1997  8-hour  ozone  NAAQS  with  the 
emissions  at  the  levels  of  the  budgets. 
Once  the  MVEBs  for  the  Atlanta  Area 
are  ajrproved  or  found  adequate 
(whichever  is  com])leted  first),  they 
must  be  used  for  future  conformity 
determinations.  After  thorough  review, 
EPA  has  ])ri!liminarily  determined  that 
the  budgets  meet  the  adequacy  criteria, 
as  outlined  in  40  GFR  ;)3.1 18(e)(4),  and 
is  |)ro])osing  to  approve  the  budgets 
hecau.se  they  are  consistent  with 
maintenance  of  the  l‘)97  8-hour  ozone 
NAAQS  through  2024. 

VII.  What  is  the  status  of  EPA’s 
ailequacy  determination  for  the 
proposed  NOx  and  VOCi  MV'EBs  for 
2024  for  the  Atlanta  area? 

When  reviewing  submitted  “control 
strategy”  SIPs  or  maintenance  jilans 
containing  MVEBs,  EPA  may 
affirmatively  find  the  MVEB  contained 
therein  adequate  for  use  in  determining 
trans])ortation  conformity.  Once  EPA 
affirmatively  finds  the  snhmitted  MVEB 
is  adequate  for  transportation 
conformity  purposes,  that  MVEB  must 
be  used  by  state  and  federal  agencies  in 
determining  whether  jjroposed 
transportation  projects  conform  to  the 
SIP  as  required  hv  .section  178(c)  of  the 
GAA. 

EPA’s  sub.stantive  criteria  for 
determining  adequacy  of  a  MVEB  are  set 
out  in  40  Gl-’R  t)3.1 18(e)(4).  Phe  process 
for  determining  adequacy  consi.sts  of 
three  basic  steps:  public  notification  of 
a  SIP  submission,  a  public  c.omment 
period,  and  EPA’s  adequacy 
determination.  'Phis  process  for 
determining  the  adequacy  of  submitted 
MVEBs  for  transjjortation  conformity 
purjjo.ses  was  initially  outlined  in  p]PA’s 
May  14.  1999,  guidance.  “(Conformity 
(iuidance  on  Imjjlementation  of  March 
2.  1999,  (Conformity  (Court  Decision.” 
EPA  adopted  regulations  to  codify  the 
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adequacy  process  in  the  'rransportation 
(Conformity  Rule  Amendments  for  the 
"New  8-Hour  Ozom;  and  PM2.5  National 
Ambient  Air  Quality  Standards  and 
Mi.scellaneous  Revisions  for  fCxisting 
Artnis;  Transportation  (Conformity  Rule 
Amendment.s — Resj)on.se  to  (Court 
ni'cision  and  Additional  Rule  (Change," 
on  Inly  1,  2004  (00  FR  40004). 

Additional  information  on  the  adecpiacy 
j)roce.ss  for  trans|)ortation  conformity 
pur|)ose.s  is  available  in  the  propo.sed 
rule  entitled,  “Trans|)orlation 
(Conformity  Rule  Amendments; 

R(!sponse  to  (Court  D(!cision  and 
Additional  Rule  (Changes.”  08  FR  38974, 
38984  ()une  30,  2003). 

As  dist;u.ssed  earlier.  (Ceorgia's 
maintenance  plan  submission  includes 
NOx  and  V()(C  MVKBs  for  the  Atlanta 
An;a  for  2024.  the  last  year  of  the 
maintenance  plan.  EPA  reviewed  the 
NOx  and  VOC  MVEBs  through  the 
ade(piacy  process,  'fhe  (aiorgia  SIP 
suhmi.ssion.  including  the  Atlanta  Area 
NOx  and  VOC  MVEBs,  was  oi)en  for 
public  comment  on  EPA's  adecpiacv 
Web  site  on  February  29,  2012,  found  at; 
httpJ/wivw’Mpa.^ov/otcKi/ 
stataivsoiircas/tninsconl/ 
cun'sips.liin}Uail(ini(i2.  The  EPA  public; 
comment  period  on  ade(jua(;y  for  the 
MVEBs  for  2024  for  the  Atlanta  Arcia 
closcul  on  March  30.  2012.  No 
<;omments.  adverse  or  othcawise.  wcne 
r(!(;(‘iv(!d  during  EPA's  adcuiuacy  procciss 
for  the  MVfCBs  associated  with  (Cciorgia’s 
1997  8-honr  ozone  maintenan(;e  |)lan. 

El’A  intends  to  make  its 
dcitermination  on  the  adcnpiacy  of  the 
2024  MVEBs  for  the  Atlanta  Arcia  for 
trans|)ortation  conformity  pur])os(;s  in 
the  near  future  by  com])hding  the 
adecpiacy  pro(;(!ss  that  was  started  on 
Fcjhruary  29.  2012.  After  EPA  finds  the 
2024  MVEBs  adcicpiate  or  aj)j)roves 
them,  the  mnv  MVEBs  for  NGx  and  V(KC 
mu.st  he  used  for  future;  transportation 
conformity  determinations.  For  rt;(piired 
r(;gional  emissions  analysis  years  for 
2024  and  beyond,  the  aj)plicahle 
budgets  will  he  the  new  2024  MVEBs 
(established  in  the  maintenance  plan,  as 
defined  in  s(;ction  VI  of  this  ))ropos(;d 
rulemaking. 

VIII.  Proposed  Action  on  the 
Redesignation  Request  and 
Maintenance  Plan  SIP  Revision 
Including  Proposed  Approval  of  the 
2024  NOx  and  V()(C  MVEBs  for  the 
Atlanta  Area 

EPA  j)r{;viously  d(;termined  that  the 
Atlanta  Ar(;a  was  attaining  the  1997  8- 
hour  ozone  NAAQS  on  )une  23,  2011, 
at  70  FR  30873.  EPA  is  now  pro])osing 
to  take  two  .se])arate  hut  related  actions 
r(;garding  the  Atlanta  Ar(;a’s 


r(;d(;signation  and  maintenance  of  the 
1997  8-hour  ozone  NAAQS. 

First.  EPA  is  j)roposing  to  d(;termine, 
based  on  compl(;te,  cpiality-assured  and 
c(;rtified  monitoring  data  for  the  2009- 
2011  monitoring  ])(;riod  that  the  Atlanta 
Ar(;a  is  attaining  the  1997  8-hour  ozone 
NAAQS.  Ba.sed  on  2010-2012 
preliminary  data  in  AQS,  the  Area  is 
continuing  to  attain  the  1997  8-hour 
ozone  NAAQS.  EPA  is  pro]K)sing  to 
determine  that  Georgia  has  met  tlu; 
criteria  under  CA  A  .s{;ction  107(d)(3)(I'C) 
for  the  Atlanta  Ar(;a  for  redesignation 
from  nonaltainment  to  attainment  for 
the  1997  8-hour  ozone  NAAQ.S.  On  this 
basis,  EPA  is  pro])osing  to  approve 
(Georgia's  redesignation  re{iu(;sl  for  the 
1997  8-hour  ozone  NAAQS  for  the 
Atlanta  Ar(;a. 

.S(;cond,  EPA  is  pro|)osing  to  approve 
the  maintenance  plan  for  the  Atlanta 
Ar(;a.  including  the  NOx  and  VOC 
MVEBs  for  2024,  into  the  Georgia  SIP 
(under  CCAA  section  17.')A).  The 
maintenance  plan  demonstrat(;s  that  the 
Ar(;a  will  (;onlinue  to  maintain  the  1997 
8-hour  ozone  NAAQS,  and  the  budgets 
nK;(;t  all  of  the  adequacy  criteria 
contained  in  40  (]FR  93.1 18((;)(4)  and 
(.'ll.  Further,  as  part  of  today’s  action, 

EPA  is  describing  the  status  of  its 
ad(;(iuacy  determination  for  the  NOx 
and  VOC  MVEBs  for  2024  in  accordance 
with  40  CFR  93.11 8(0(1).  Within  24 
months  from  the  efiective  date  of  EPA’s 
adecjuacy  d(;termination  for  the  MVEBs 
or  the  efiective  date  for  the  final  rule;  for 
this  action,  whic;hev(;r  is  earli(;r,  the 
transjjortation  partners  will  n(;ed  to 
demon.strate  conformity  to  the  new  NOx 
and  VOC  MVn^Bs  pursuant  to  40  CFR 
93.104(e). 

If  finalized,  ai)])roval  of  the 
redesignation  reqn(;st  would  change  the 
official  d(;signation  of  Barrow,  Bartow, 
("arroll,  Cherokee,  Clayton,  (]ol)h, 
Coweta,  DeKalh,  Douglas,  Fayette, 
Forsyth.  Fulton.  (Avinnett,  Hall,  Henrv, 
Newton,  Paulding,  Rockdale,  Spalding 
and  Walton  Counties  in  Georgia  from 
nonattainment  to  attainment  for  the 
1997  8-hour  ozone  NAAQS  as  found  at 
40  CFR  part  81.  This  ])ropos(;d  action  is 
does  not  relate  to  th(;.se  same  counties 
designation  status  under  the  2008  8- 
hour  ozone  NAAQ.S.  Those  counties  in 
the  Atlanta  Ar(;a  that  were  d(;.signated 
nonattainment  for  the  2008  8-honr 
ozone  NAAQ.S  would  r(;main 
nonattainment  for  that  NAAQ.S  (;ven  if 
this  action  is  finaiiz(;d. 

IX.  What  is  the  effect  of  EPA’s  proposed 
actions? 

EPA’s  propo.sed  actions  establish  the 
basis  upon  which  EPA  may  take  final 
action  on  the  i.ssu(;s  being  proposed  for 
approval  today.  Ap])roval  of  (A;orgia’s 


red(;signation  rc;quest  would  change  the 
l(;gal  designation  of  the  designated 
portion  ot  Atlanta  Area  for  the  1997  8- 
lionr  ozone  NAAQ.S,  found  at  40  (;FR 
part  81,  from  nonattainment  to 
attainment. 7  Ajjjjroval  of  Georgia’s 
recpiest  would  also  incorporate  a  plan 
for  maintaining  the  1997  8-hour  ozone 
NAAQ.S  in  the  Atlanta  Area  through 
2024  into  the;  C(;orgia  SIP.  This 
maintenance  plan  includes  c.ontingency 
measures  to  remedy  any  future 
violations  of  the  1997  8-honr  ozone 
NAAQ.S  and  procedures  for  evaluation 
of  potential  violations.  Tlu;  maintenance 
jdan  also  establishes  NOx  and  VO(" 
MVEBs  for  2024  for  the  Atlanta  Area. 

The  NOx  MVEB  is  120  ti)d.  Tlu;  VOC 
MVEB  is  92  tpd.  Additionally,  EPA  is 
notifying  tlu;  public  of  the  status  of 
EPA’s  ad(;(iuacy  det(;rmination  for  the 
n(;wly-estahli.shed  NOx  and  VOC 
MVEBs  for  2024  for  the  Atlanta  Area. 

X.  Statutory  and  Executive  Order 
R(;views 

Under  the  (;AA,  r(;designation  of  an 
ar(;a  to  attainment  and  the 
accompanying  a])])roval  of  a 
maintenance  ])lan  und(;r  s(;ction 
107(d)(3)(E)  are  actions  that  affect  the 
status  of  a  g(;ogra])hical  arc;a  and  do  not 
impose  any  additional  r(;gnlatorv 
r(;{niir(;nu;nt.s  on  sourc(;s  beyond  those 
im])os(;d  by  state  law.  A  red(;signation  to 
attainnu;nt  do(;s  not  in  and  of  itself 
cr(;ate  any  n(;vv  r(;(inir(;nu;nts,  but  rather 
r(;.sults  in  the  a])])li(;al)ility  of 
reejuirements  contained  in  tlu;  ("AA  for 
areas  that  have  been  r(;designated  to 
attainment.  Moreover,  the  Administrator 
is  r(;(]nired  to  ajjprove  a  .SIP  submission 
that  c.omplies  with  the  ])rovisions  of  the 
Act  and  apjjlicahle  Federal  r(;gnlations. 
42  U.S.C.  741 0(k);  40  (TR  .'i2.02(a). 

Thus,  in  reviewing  SIP  submissions, 
EPA’s  role  is  to  approve  slate  choic(;s, 
])rovided  that  they  meet  the  criteria  of 
the  CAA.  Accordingly,  these  pro])os(;d 
actions  nu;r(;ly  apjirove  state  law  as 
meeting  federal  reejuirements  and  does 
not  imj)ose  additional  re(juir(;nu;nts 
beyond  those  imj)osed  by  state  law.  For 
this  reason,  tlu;.se  ])ro])osed  actions; 

•  Are  not  ‘‘significant  r(;gulatorv 
actionlsl”  subject  to  r(;view  by  the 
Office  of  Management  and  Budge;!  under 
Exe;cntive;  Or(le;r  12800  (.18  FR  .11731, 
Octol)(;r  4,  1993); 

•  do  not  imjiose  an  information 
collection  burden  under  the  jirovisions 
of  the  Pajjerwork  Reduction  Act  (44 
U.S.C.  3101  et  saq.y, 

•  are  certified  as  not  having  a 
significant  economic  inijiact  on  a 

^l  liis  pn)|)()S(!i!  action  doo.s  not  propo.siul  to 
ctiango  tiu!  Area's  flosignation  for  tin;  21)08  H-lionr 
ozone  NAAQ.S. 
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substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
IJ.S.C.  bOl  et  S(iq.]\ 

•  do  not  contain  any  unfunded 
mandate  or  significantly  or  uniiinely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  do  not  have  Federali.sm 
implications  as  sjiecified  in  Fxecutive 
Order  13132  (04  FR  43255,  Augu.st  10, 
l‘)99): 

•  are  not  economically  significant 
regulatorv  actions  based  on  health  or 
.safety  ri.sks  subject  to  Fxecutive  Order 
13045  (02  FR  19885,  April  23,  1997); 

•  are  not  significant  regulatory 
actions  subject  to  Executive  Order 
13211  (00  FR  28355.  May  22.  2001); 

•  are  not  subjeil  to  reijuirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  IJ.S.O.  272  note)  because 
aiiplication  of  those  recjuirements  would 
be  inconsistent  with  the  CAA;  and 

•  do  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appro])riate,  disi)ro])ortionate  human 
health  or  (iiivironmental  (dfects,  using 
jiracticable  and  legally  jiermissihle 
methods,  under  Executive  Order  12898 
(59  FR  7029,  February  10,  1994). 

In  addition,  this  pro])os(Hl  ride  does  not 
have  tribal  imiilications  as  specified  by 
Executive  Order  13175  (05  FR  07249. 
November  9,  2()()()),  because  the 
determination  does  not  have  substantial 
direct  effects  on  an  Indian  Tribi;.  There 
are  no  Indian  Tribes  located  within  the 
Atlanta  nonattainment  area. 

List  of  Subjects 

40  cm  Part  52 

Environmental  |)rotection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeejiing 
reiiuirements.  Volatile  organic 
compounds. 

40  CFR  Part  HI 

Environmental  protection.  Air 
pollution  control. 

Authority:  42  ll.S.Ci.  7401  <■/  .scf/. 

Dated:  jaiiiiarv  24.  201  ;t. 

(iwendolvn  Keyes  Fleming, 

Rr^iomil  Adiainistrator,  Hcgion  4. 
il'K  Doc.  2(n:i-l)2:iii()  Filed  2-1-13:  8:4.'")  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  Parts  1247  and  1248 

[Docket  No.  EP  431  (Sub-No.  4)] 

Review  of  the  General  Purpose 
Costing  System 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  jiropo.sed  rulemaking. 

SUMMARY:  Through  this  Notice  of 
Projiosed  Rulemaking,  the  Surface 
Transportation  Board  (Board)  is 
jiroposing  certain  changes  to  its  general 
purjiose  costing  system,  the  Uniform 
Railroad  Costing  System  (URCS). 
Specifically,  the  Board  is  proposing  to 
adjust  how  URGS  calculates  certain 
sy.stem-average  unit  costs  in  Phase  11. 
thereby  obviating  the  need  for  URCS  to 
apjily  a  separate  make-whole 
adjustment  in  Phase  111.  The  Board  is 
also  proposing  other  related  changes  to 
URCS  that  would  result  in  more 
accurate  movement  costs,  as  well  as 
changes  to  two  of  its  rejiorting 
reipurements. 

DATES:  Comments  are  due  by  March  21, 
2013;  replies  are  due  by  A])ril  22,  2013. 
ADDRESSES:  Comments  may  be 
submitted  either  via  the  Board’s  e-filing 
format  or  in  the  traditional  pajier 
format.  Any  per.son  using  e-filing  should 
attach  a  document  and  otherwi.se 
comjily  with  the  instructions  at  the  “E- 
Filing"  link  on  the  Board’s  Web  site,  at 
httf)://\v\v\v.stl).dot.gov.  Any  jier.son 
submitting  a  filing  in  the  traditional 
paper  format  should  send  an  original 
and  10  cojiies  to;  Surface  Transportation 
Board,  Attn;  Docket  No.  EP  431  (.Sub- 
No.  4),  395  E  Street  .SW.,  Washington, 

DC  20423-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Board’s  Office  of  Public  Assistance. 
Governmental  Affairs,  and  Compliance 
at  (202)  245-0238.  Assi.stance  for  the 
hearing  impaired  is  available  through 
the  Federal  Information  Relav  Service 
(FIRS)  at  (800)  877-8339. 

SUPPLEMENTARY  INFORMATION:  In  1989, 
the  Board’s  predecessor,  the  Interstate 
Commerce  Commi.ssion  (ICC),  adopted 
URC.S  as  its  general  purpose  co.sting 
system.  Adoption  oftha  IJnif.  P.R. 
Costing  Svs.  as  a  Can.  Pnrposa  Costing 
Svs.  for  All  Ragnlatorv  Costing 
Pnrposas,  5  l.C.C.2d  894  (1989).  The 
Board  uses  URC.S  for  a  variety  of 
regulatory  functions.  URCS  is  used  to 
make  the  jurisdictional  determination  in 
railroad  maximum  rate  reasonableness 
proceedings,  as  well  as  the  revenue 
allocation  methodology  and  rate 
prescription  methodology.  URCS  is  also 


used  to  develop  variable  costs  for 
making  cost  determinations  in 
abandonment  proceedings:  to  provide 
the  railroad  indu.stry  and  shijijiers  with 
a  standardized  co.sting  model;  to  cost 
the  Board’s  (kir  Load  Waybill  .Sample  to 
develop  indu.stry  cost  information:  and 
to  provide  intere.sted  jiarties  with  basic 
cost  information.  URC.S  develops  a 
regulatory  cost  e.stimate  that  can  be 
ap|)lied  to  a  .service  that  occurs 
anywhere  on  a  rail  carrier’s  system. 

URC.S  develops  the.se  cost  estimates 
through  three  distinct  ))hases.  In  Pha.se 
I,  which  was  completed  one  time  when 
URC.S  was  originally  developed, 
regression  analyses  were  performed 
using  the  annual  reports  submitted  by 
Class  1  rail  carriers  (R-1  reports)  at  the 
time  and  equations  linking  expense 
account  groupings  with  particular 
measures  of  railroad  activities  were 
estimated.  In  Phase  II.  which  is 
performed  annually,  URCS  takes  the 
aggregated  cost  data  jirovided  by  Class 
1  carriers  in  their  most  recent  R-1 
reports  and  disaggregates  them  by 
calculating  the  .system-average  unit 
costs  as.sociated  with  specific  rail 
activites.  In  Phase  Ill,  URC.S  takes  the 
unit  costs  from  Phase  II  and  apjilies 
them  to  the  characteristics  of  a 
particular  movement  in  order  to 
calculate  the  sy.stem-average  variable 
and  total  costs  of  that  movement. 

The  ICC  and  now  the  Board  have 
made  modest  adju.stments  to  URC.S  over 
the  years.'  In  August  2009,  the  .Senate 
Committee  on  Appropriations  directed 
the  Board  to  submit  a  report  providing 
o])tions  for  updating  URC.S.  In  the  rejiort 
submitted  bv  tbe  Board  in  Mav  2010, 
the  Board  iilentified  the  “make-whole 
adjn.stment”  as  one  area  that  warranted 
further  review.^  This  rulemaking  is 
intended  to  address  concerns  with  the 
make- whole  adjustment  in  URCS. 

The  make-whole  adjustment  is 
ajiplied  hy  URC.S  to  correct  the  fact  that, 
when  disaggregating  data  and 
calculating  system-average  unit  costs  in 
Phase  11,  URC.S  currently  does  not  take 
into  acijount  the  economies  of  scale 
realized  from  larger  shijmient  sizes.  The 
jnnqiose  of  the  make-whole  adjn.stment, 
which  is  calculated  and  apjilied  in 
Phase  Ill.  is  to  recognize  the  efficiency 
savings  that  a  carrier  obtains  in  its 

'  Stm.  (■.«..  Itovicn-  of  the  Surlace  Tninsi).  lid.'s 
(ten.  (tosling  .Svs..  FI’  43 1  (.Suh-Nci.  3)  (.STM  siirvud 
Apr.  (i.  2()0<)):  tieviinv  ot  (ten.  Ihirpose  (testing  Svs.. 
FM  431  (.Suh-No.  2)  (.SI  M  sorvod  Doc.  ,S.  l‘l!17): 
lievhnv  at  (ten.  Purpose  (testing  Svs..  FI’  431  (.Suh- 
No.  2)  (.Sill  s(!rvod  Oct.  1.  1!)‘I7):  Iteviinv  ef  (ten. 
I’lirpese  (testing  Sys..  FI’  431  (.Suh-No.  2)  (IOC 
sorv(!d  |uly  21.  HISKI). 

-.SuiTiico  Tnins|).  Md..  Surface  Transpertatien 
Heard  Hepert  te  (tengress  Hegarding  the  I  'nifenn 
Hail  (testing  System.  14.  18-11)  (Muy  27,  2010). 
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higher-vohinie  shipnienls  and  thus 
nnider  more  accurate  unit  costs. 

DRCS  ajjplies  the  make-whole 
adjustment  through  a  three-step  prot:ess. 
First,  DRCS  assumes  that  a  movement’s 
costs  are  ecjual  to  tliat  of  a  .system- 
averagi!  movement.  Next,  DRCkS  aj)j)lies 
“efficiency  adjustments”  to  liiglier- 
voliime  movements  (multi-car  and 
trainload),  thereby  reducing  the  sy.stem- 
average  unit  costs  of  such  movements.  * 
List.  DRCkS  riulistrihutes  the  total 
.savings  obtained  in  all  of  the  higher- 
volume  shipments  (the  “shortfall") 
across  all  of  the  lower-volume 
shipments  (single-car  and  midti-t:ar), 
such  that  the  sum  of  variable  costs 
across  all  of  the  carrier's  movements 
remains  the  same.  (Airrently,  single-car 
shipments  are  defined  as  1  to  .1  cars, 
multi-car  shipments  are  defined  as  0  to 
49  cars,  and  trainload  shijunents  are 
defined  as  .‘10  or  more  cars."* 

There  are  two  jirimary  concerns  with 
how  the  make-whole  adju.stment  is 
lairrentlv  ajijilied  by  DRC.S.  The  first 
concern  involves  the  step  function  that 
results  from  the  apjilication  of  idficiency 
adjustments,  which  generally  reduce  the 
system-average  unit  co.sts  bv  various  set 
lierciMitages  depending  on  whether  the 
movement  is  classified  as  trainload, 
mnlti-car.  or  single-car.  For  example, 
the  .sy.stem-average  unit  cost  for  a  mnlti- 
car  movement  is  the  same  whether  it  is 
a  (i-car  or  49-car  shijunent.  The  same  is 
true  for  the  unit  co.st  for  a  trainload 
movement,  whether  it  he  a  .‘iO-car  or  H.^- 
car  shi|)ment.  At  the  same  time, 
however,  the  system-average  unit  cost 
for  a  49-car  multi-car  shipment  is 
noticeably  higher  than  a  .'iO-car  trainload 
shijunent.  In  other  words,  “break 
jioints"  exist  between  single-car  and 
multi-car  shijunents.  and  between 
multi-car  and  trainload  shijunents.  Our 
concern  with  resjiect  to  the  efficiency 
adjustments  is  that  there  is  a  relatively 
lai’ge  difference  biitween  the  unit  costs 
of  a  movement  on  one  side  of  a  break 
jKiint  comjiared  to  the  unit  costs  just  on 
the  other  side  of  a  break  jioint. 

•TlH^ri!  an;  14  <4)i(:it!iu:y  adjusliiKnits  loi  iiiiilli-car 
and  Irainload  iiiovcmikmiIs.  anv  nuinixa'  ot  winch 
inav  appiv  to  a  pailicular  inoviantnil. 

'*  Sin”l(!-car.  nudli-car.  and  trainload  an;  tlx;  thna; 
Imsic  cato^orii^s  lor  how  shipininits  are  tnxitcxl 
under  till!  inakt^-whole  adjust inent.  lhauuisi!  ol  its 
handline  <d  till!  l'anpt\7l.oad(!d  Katio.  however. 
IIKt-S  curn!ntly  tnsits  all  trainload  inovenuiiits  as 
dedicated  unit  train  inoveinents — that  is.  it  assiun(!s 
that  everi'  tnunload  ■novi!inent  travels  Iroin 
orieinatiiin  to  di!stinatiou  and  hack  to  orieination. 
Addilioiiallv.  UK(i.S  treats  intennodal  trallic  as  a 
typi!  ol  hyhrid  catej^ory.  Prior  to  UK(iS  treated 

inti!rinodal  trallic  as  single-car  inoveinents.  In  10*17. 
the  Hoard  concluded  that  more  aixairate  costs 
would  he  ohtained  hy  applying  to  intennodal  trallic 
many  ol  the  elticiencv  adjustments  applicahle  to 
trainload  movements.  Heview  of  Purpose 
lA>sling  Sys..  liP  401  (.Suh-.\o.  2).  slip  op.  at  4-.") 
(.STH  .served  (J(;t.  1.  1007). 


The  second  concern  is  with  how  the 
make-whole  adju.stment  redistributes 
the  shortfall  across  single-car  and  multi- 
car  movements.  Cairrently,  the  shortfall 
is  distributed  across  lower  volumt! 
movements  on  it  jier-ciir  htisis.  For 
examjile.  under  the  jier-car  method  for 
switching  related  costs,  costs  :tre 
increa.sed  in  jirojuirtion  to  the  number 
of  cars  .switched  (i.e..  it  two-ciir 
movement  is  costed  as  twice  as 
exjiensive  to  switch  as  a  one-car 
movement,  a  three-car  movement  is 
three  times  as  exjiensive  to  switidi  as  a 
one-car  movement,  etc.).  Yet  the  actual 
switching  co.sts  for  two  cars  as  ojijio.sed 
to  one  car  are  not  likely  to  be  twice  as 
exjiensive  hecau.se  the  time,  (ujuijiment, 
and  jiersonnel  involved  do  not  double. 
By  not  decreasing  the  jier-car  costs  as 
shijunent  size  increa.ses.  the 
redistribution  of  savings  does  not 
adequately  account  for  economies  of 
scale.  Additionally,  the  redistribution  of 
savings  creates  a  second  steji  function 
hecau.se  the  aild-ons  increa.se  costs  jier- 
car  across  single-car  and  mnlti-car 
shijunents,  lint  do  not  ajijily  to  trainload 
shijunents.  For  examjile.  under  the 
current  system,  the  costs  are  increased 
in  jirojiortion  to  the  nnmlier  of  cars.  If 
the  shortfall  redistribution  for  a  one-car 
shijunent  is  .$1 ,()()(),  then  the  shortfall 
redi.strihution  for  a  45)-car  shijiment  is 
.S49.()()().  But  because  the  add-ons  do  not 
ajijily  to  trainload  shijunents,  there  is  no 
redi.strihution  of  costs  to  a  .'ill-car 
shijunent.  This  cau.ses  the  costs  of  a  49- 
car  shijunent  to  be  higher  than  a  .'iO-car 
shijunent,  thus  creating  a  steji  function. 
This  second  steji  function,  in  which 
there  is  a  relatively  large  difference 
between  the  variable  co.sts  of  a  49-car 
movement  and  a  .'iO-car  movement,  is 
cau.sed  by  the  current  jier-car  method  of 
redi.strihuting  the  shortfall. 

Projiosed  (Changes 

Rather  than  attemjiting  to  refine  the 
make-whole  adju.stment  as  it  is 
currently  ajijilied.  we  believe  that  the 
best  course  of  action  is  to  more 
accurately  calculate  the  system-average 
unit  costs  in  Phase  II.  If  the  unit  co.sts 
calculated  in  Phase  II  were  to  more 
accurately  account  for  ojierating  co.sts 
and  economies  of  scale  as  shijunent  size 
increases,  then  it  would  no  longer  he 
necessary  to  ajijily  a  sejiarate  make- 
whole  adjustment  in  Pha.se  III.  In  other 
words,  we  jirojiose  to  change  how 
certain  system-average  unit  costs  are 
calculated  in  Phase  11  to  better  reflect 
railroad  ojierations  and  to  autoniaticallv 
reflect  economies  of  scale  as  shijunent 
size  increases.  This  solution  wouhl  thus 
obviate  our  concerns  about  the  stej) 
functions,  jirojierly  account  for 
economies  of  scale,  and  ultimately 


render  more  accurate  system-average 
unit  costs. 

With  this  goal  in  mind,  we  evaluated 
the  three  categories  of  costs  for  which 
efficiency  adjustments  are  maile  to 
detiu  inine  what  changes  would  he 
needed  in  order  to  adjust  the  calculation 
of  system-average  unit  costs  in  I’ha.se  II. 
These  categories  are:  (1)  .Switching  co.sts 
related  to  switch  engine  minutes;  (2) 
ecjuijunent  costs  for  the  use  of  railroad- 
owned  cars  during  switching;  and  (3) 
station  clerical  costs.  After  addressing 
each  category  below,  we  will  then 
address  several  other  juojiosed  changes 
to  further  imjirove  DRCS. 

Switching  (iosis  Uelaied  to  Switch 
Engine  Minutes.  This  rulemaking 
ju'ojio.ses  to  adjust  how  DRC.S  calculates 
the  ojierating  costs  for  switching  cars, 
regardless  of  c:ar  ownershiji.  These  costs 
are  referred  to  as  “switch  engine 
minute’’  (.SEM)  costs.  Currently,  in 
Phase  II,  DRCS  calculates  SEM  co.sts  on 
a  jier-car  basis,  which  we  do  not  believe 
reflects  actual  railroad  ojierations  or 
economies  of  scale  as  shijunent  size 
increa.ses.  Instead,  this  rulemaking 
jirojio.ses  to  calculate  .SEM  unit  co.sts  in 
Phase  II  on  a  jier-shijiment  basis  for  all 
five  tyjies  of  switching  accounted  for  hv 
DRC.S,  namely:  (1)  Industry  switching: 

(2)  inter-train  ts  intra-train  (I8il) 
.switching:  (3)  interchange  switching;  (4) 
intraterminal  .switching:  and  (."i) 
interterminal  switching.'* 

Ojierationally,  a  shijunent  of  rail  cars 
is  generally  connected  into  a  contiguous 
block  of  cars  jirior  to  loading,  and  is 
handled  as  a  t:ontiguon.s  block  from 
origin  to  destination.  As  such,  the  co.sts 
to  switch  a  shijunent  of  a  four-car  block 
should  be  the  same  as  the  co.sts  to 
switch  a  shijunent  of  an  eight-car  block. 
For  this  reason,  the  co.sts  for  each  tyjie 
of  .SEM  switching  are  better  accounted 
for  on  a  jier-shijiment  basis  rather  than 
a  jier-car  basis.  This  change  would  not 
only  better  reflect  actual  ojierating  costs, 
lint  the  jier-car  co.st  of  switching  would 
droji  as  shijunent  size  increases,  thus 
jirojierly  reflecting  economies  of  scale. 
As  a  result,  DRC.S  would  no  longer  need 
to  make  a  sejiarate  make-whole 
adju.stment  because  the  ojierating 
efficiencies  of  larger  shijunents  would 
already  he  reflected  in  the  unit  co.sts. 

In  order  to  calculate  .SEM  unit  costs 
on  a  jier-shijiinent  basis,  we  also 
jirojio.se  adjusting  our  rejiorting 
riKjuirements  accordinglv.  In  order  to 

'’liulustrv  switching  is  switching  thiit  occurs  iit 
origin  or  dostination  points.  ISI  switching  is 
switching  that  occurs  at  intcrniciliati!  yards  on  a  rail 
carrier's  own  linos,  as  o|)posod  to  intorchango 
switching,  which  occurs  hotwoon  dilloront  carriors. 
Intrat(!rininal  switching  is  the  switching  of  cars 
within  a  rail  tonninal.  and  intortorminal  switching 
is  till!  switching  ol  Cars  hotwoon  rail  torininals. 
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‘:al(;ulat«  tlio  SEM  unit  costs  on  a  por- 
shipmoiit  basis,  wo  propose  to  adjust  th(> 
rojjorting  rotpiiromonts  of  both  the 

Report  of  Cars  Loaded  and  Cars 
lorniinated  (Form  .STH-r)4)  and  tlio 
Quaiierly  Report  of  Freight  Conuuoditv 
Sta  istws  (Form  QCSJ.  Spooificallv.  in' 
addition  to  the  information  cnrronllv 
nKinirod  by  both  forms,  the  Form  Stlf- 
r>4  would  recpiiro  information  on 
.slnpmonts  loaded  and  terminateil,  while 
tile  form  QCS  would  retpiire 
information  on  number  ofshijnnents 
for  the  jiiirposes  of  both  forms  a 
‘sbipment”  would  be  defined  as  a  block 
ol  one  or  more  cars  moving  under  the 
same  waybill  from  origin  to  destination. 
.See,  e.g..  Apji.  A  (jirojiosed 
§  1248.2(a)(3)):  App.  B  (Form  .STB-'54 
Instructions).  These  new  requirements 
siionld  not  pose  a  significant  burden  on 
lie  Uass  1  rail  carriers  because  it  is 
likely  that  they  are  already  tracking  this 
information.  The  jiroposed  rules 
governing  the  Form  .STB-.'i4  and  the 

f'l  fo'Hi  in  A|,|>„mlix  A7 
/yi(  itioiially,  the  proposed  changes  to 
the  form  STB-.'54  and  Form  QCS  are  set 
out  111  Apjmndix  B  and  C,  resijectivelv 
Lfjinpinent  Costs  for  the  Use  of  '  ' 
Rcidroad-Owned  Cars  Daring  S\vitchin<> 
Another  category  of  svstem-average  iiiiB 
(.o.sts  associated  with  switching  pertains 
to  he  ecinipment  costs  for  the  use  of 
railroad-owned  cars.  Cnrrenllv,  IJRCS 
oalcnlates  the  co.sts  for  n.se  of  railroad- 
owned  cars  on  a  per-car  basis  in  Idiase  i 
II,  and  then  applies  the  make-whole 
adinstmenl  in  Pha.se  Ilf  to  account  for  i 
olliciencies  in  multi-car  and  unit-train 
inovement.s  We  believe  that  the.se  costs.  ( 
winch  are  di.stance-  and  time-related,*'  c 


wo  aro  pro),osing  t„  add  inlornialion 
r(.„aiding  niiinhor  ol  sliipiniaiKs.  wi;  aro  also 
projjosing  to  ohango  Iho  lillo  ol  Forni  .STB-.S4  to 

^H(u:au.so  this  ruh, making  proposos  changos  to 
111*.  I  oim  Q(..S.  ^vo  aro  taking  this  opportuniU-  lo 
piopciso  a  non-  inslrnotion  lor  IIk;  Form  QC.S  rolalod 

'r,  si lonV  'l»‘*  *in'.mt  instrnotions 

.  It.  silonl  on  Ihoso  Ivpos  ol  movianonis  Iho 

Ol  K  1248.4(0).  IS  akso  .sol  lorih  in  Appondi.x  A. 

Addilionall  v.  wo  aro  making  corlain  olhor 
•nodilioahons  lo  updalo  and  clarilv  Iho  oxislinu 
rogulalions  m  4<l  CFK  parts  1247  and  1248  (suhparl 
A),  which  govorn  Iho  Form  .STIi-.S4  and  Form  QC.S 
u..spoclivolv.(.onsislonl  with  Iho  goals  announcod  ' 

in /m/nrn  mg  Itogulalion  mul  ltcoi,l,,k,ry  Rrvi,ny  FP 
71.^.  winch  .sooks  lo  onsnro  that  oxi.sling  rogulalions 
•■•urront  and  olloclivo,  wo  .sook  common?  on 
wlu.lhoi  Iho  Hoard  could  improvoor  u|)dalo  olhor 
'■"iK>8.gu  in  parts  1247  and  1248  (.suhparl  A)  Wo 

txnvovor,  plan  lo  addro.ss  Iho  car  Ivpos  lislod 
in  Iho  l■orm  .STH-.S4  in  this  rnlomaking.  Any  ' 
updalos  lo  Iho  cir  Ivpos  wouhl  ho  addrossod  in  a 
sop.iialo  rnlomaking  o.xaniining  car  Ivpos  acro.ss  all 
ol  oui  ropoliing  ro(|uiromonl.s. 

"In  ollior  words,  iho  costs  lor  using  a  railroad- 
ow  nod  car  aro  hasod  hoth  on  Iho  ilislanco  i|  Iravols 
•ind  Iho  liino  il  is  hoing  nsod  during  Iho  switching 
|)r<K:oss.  kor  oxamplo.  il  a  railroad-ownod  car 


*ire  projjerly  accounted  for  by  URCS  on 
he  «  l»ir-(;ar  basis,  hi  other  words,  unlike 
.SEM  switching  costs,  we  believe  a  two- 
car  shipment  will  incur  twice  the  car- 
miles  and  car-days  as  a  one-car 

.shijiment.  I  herefore,  we  projio.se  to 
conlmne  calculating  equipment  costs 
tor  the  n.se  of  railroad-owned  cars 
during  switching  on  a  per-car  basis, 
which  in  turn  re(|nire.s  the  continued 
Ic  re))orting  of  ninnher  of  cars  that  are 
interchanged. 

Although  we  propo.se  to  continue 
calculating  these  costs  on  a  per-car  basis 
k  111  I  hii-so  II.  tins  jirojjosal  nonetheless 
would  affect  a  change  in  how  the.se 
.  costs  are  a]q)lied  in  Pha.se  111.  Under  onr 
new  jiroposal,  which  eliminates  a 
.separate  make-whole  adjn.stment  in 
1  lia.se  Iff,  tlie  costs  for  the  use  of 
railroad-owned  cars  would  not  receive  a 
.suhsecinent  adjustment  hecan.se  it  does 
not  appear  (hat  there  are  efficiencies 
a.ssociated  witli  the.se  costs. 

Station  Clerical  Costs.  This 

ni!nc'‘^’i"^  h)  ailjnst  how 

URL.S  calculates  station  clerical  costs, 
which  are  the  administrative  costs 
a.ssociated  with  a  .shijmient.  Cnrrentlv. 
in  1  base  II,  URCS  calculates  station 
clerical  costs  on  a  per-car  basis,  which 
we  are  concerned  does  not  jiroperlv 
reflect  actual  railroad  operations  or 
economies  of  scale.  We  believe  that, 
operationally,  there  is  little  difference  in 
the  administrative  costs  between 
‘Shipments  of  different  sizes.  As  such 
\ve  propose  to  akso  calculate  station  ’ 
c  erical  costs  in  Phase  II  on  a  per- 
sliipnient  basis.  To  imjilement  this 
cdiange,  we  would  rely  on  the  proiio.sed 
Qf'S  and  the  Form 
STB  .)4  described  above,  wherein  Class 
railroads  would  he  required  to  report 
on  the  ninnher  of  shipments. 

Other  Changes.  In  addition  to  the 
above  changes  to  liow  URCS  calculates 
system -average  unit  costs  in  Plia.se  11  we 
also  propose  additional  changes  that 
would  further  onr  effort  to  more 
accurately  calculate  costs  under  URCS 
Car-Mile  Co.sts.  In  order  to  calculate 

car-mile  costs.  URCS  cnrrentlv  iKses 

what  IS  niforred  to  as  the  Emptv/Loaded  ' 
Ratio  (E/L  Ratio)  to  adjust  the  ninnher 
of  miles  in  a  particular  movement.  The 
E/L  Ratio  is  n.sed  when  costing  all  ^ 

inovement.s  because,  although  there  an*  ! 
co.st.s  associated  with  hoth  emptv  miles  ' 
and  loaded  miles,  URCS  onlv  requires  a  '■ 
user  lo  input  loaded  miles  to  co.st  a  ,'1 

movement.  I  bus,  to  account  for  the  a 

co.st.s  of  a  carrier’s  total  miles.  URCS  '< 
iiuiltiplies  loaded  miles  by  the  E/L 


Ratio.  The  E/L  Ratio,  which  can  he 
described  as  total  miles  divided  hv 

f-'fJmpntod  hv 

UR(,S  based  on  data  supplied  hv  the 
idass  I  carriers. 

L/L  Ratio  for  single-car  and  multi-car 
movements.  For  trainload  movements 
however,  URCS  replaces  the  E/L  Ratio’ 
with  the  figure  2.0.  which  is  meant  to 
assume  that  a  loaded  car  will  return  to 
Its  origination  location,  such  that  emiitv 
nnle.s  are  equal  to  loaded  miles.  In  other 
1  words.  URCS  treats  all  trainload 
movements  as  iledicated  unit  trains. 
Currently,  if  a  rail  carrier’s  E/L  Ratio  is 
le.ss  than  2.0  (i.e.,  there  are  fewer  empty 
nnle.s  and  thus  more  efficiencies).  URCS 
will  disregard  that  more  efficient  E/I 
of^^fv”'^  ‘‘Ppl.v  the  less  efficient  value 

We  believe  that  the  E/L  Ratio 
computed  from  data  supplied  hv  the 
carriers  is  the  best  reflection  of  a 
railroad’s  actual  operations  and  that  it 
.should  not  he  rejilaced  by  the  figure  2.0 
m  the  case  of  a  trainload  movement. 

1  herefore.  we  jiropose  to  adjust  URCiS 
so  that  It  would  apply  the  E/L  Ratio  to 
*1  1  tyiies  of  movements.  With  this 
nlianpi,  URCS  would  no  longer  treat  all 
trainload  movements  as  unit  trains,  hut 
wimld  instead  reflect  unit  train  service 
only  to  the  extent  that  such  .service  is 

indicated  by  the  E/L  Ratio. 

I  Mileage.  Cnrrentlv. 

URCS  a.ssnmes  that  single-car  and' 
innlti-car  shijmients  receive  I8tl 
switching  every  200  miles.  A  numher  of 
.mil's  ago,  the  Board  noted  that  this 
figure  ajipeared  to  he  outdated.  Review 
o)  Gen.  Purpose  Costing  Sys.,  EP  431 
(Suh-No.  2),  slip  op.  at  ."i  n.l8  (STB 
solved  Oct.  T  1997).  We  now  propose 
to  update  this  figure  to  reflect  the  fact 
that,  since  the  mergers  of  the  1990,s  the 
average  length  of  haul  on  individual 
railroads  has  increased.  Based  on  a 
compari^son  of  the  average  length  of  haul 
tor  tile  Class  I  railroads  in  1990  (pre- 
mergers)  and  2011  (post-mergers),  we 
ohserved  a  00%  increase  in  the  overall 
longth  of  hank  We  therefore  jiropose  to 
mcrea.se  the  di.stance  hetween  Ilxl 


•s  lu.ld  .1  I  t  10  inioiclianoo  lor  Ihroo  diiv.s.  Ilio  costs 
lor  iiso  ol  that  car  will  l,o  liasod  lioih  on  llio  two-' 
■ndos  il  Iravolod  and  ||,o  tl,roo-davs  il  wa.s  hold 


A  trainload  movoinonfs  F/I.  ratio  mi..|ii 
poatoror  lo.ss  Ilian  2.(1  lor  a  varioh'  ol  roasons. 
iiK.liidiiif.  wholhor  Iho  shipinont  at  issiio  is  iiiovod 
n  i.niroad-mvnod  cars  or  privaloly-oivnod  cars.  In 
h(.  caso  ol  Iho  lornior.  whoro  Iho  rail  carrior 
>l..oallv  .x.ntmis  Iho  inovoinont  ol  its  cars  across 
s  nohvork.  a  shipinonl  may  travel  Iroin  point  A 
lo'Hlins  origin)  to  point  H  (unloading  .losiinalion) 
o  |)oin  (  (noxt  loading  origin).  II  point  C  is  closer 
to  pom  H  than  point  A.  then  the  F/I.  Kalio  would 
o  los.s  than  2.0.  II,  however,  point  C  is  larlhor  lioin 
ponil  H  lhan  point  A.  then  the  F/I.  Ratio  would  ho 
groaloi  than  2.0.  I  Ins  is  in  contrasi  to.  lor  example, 
the  latter  case  involving  a  unit  train  ol  privatolv- 

li' Mi'ch'ih  lVir''  I’'’"" 

IF  .such  that  the  movomonfs  F/F  Ratio  ivould  ho 
«|ual  lo  2.0. 
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switches  by  (i0%.  from  200  miles  to  320 
miles.  We  acknowledge  that  the  actual 
average  distance  between  1K:1  switches 
may  he  great(?r  than  320  miles,  and  we 
encourage!  intere.sted  parties  to  submit 
data  ami  comments  on  whether  00%  is 
an  ai)propriate  increase,  or  whether  the 
Hoard  should  consider  an  alternative 
distance  between  l&l  .switches  that  more 
accurately  reflects  railroad  oi)erations. 

Dt'finHion  of  Trainload.  Under  this 
inoposal  to  eliminate  a  sejiarate  make- 
whole  adjustment  in  Phase  111.  URCkS 
would  no  longer  make  percentage 
reductions  in  Phase  ill  based  on  the 
numher  of  cars  p(!r  movement.  As  such, 
the  distinction  between  single-car  and 
mnlti-car  woidd  become  largely 
irrelevant.  The  definition  of  trainload 
would,  however,  continue  to  jilay  a  role, 
despite  the  fact  that  the  E/L  Ratio  would 
no  longer  he  adjusted  exclusively  for 
trainload  movements  under  onr 
j)roposal.  because  URCkS  assumes  that 
trainload  movements  receive  no  l&l 
switching.  In  other  words,  when 
distinguishing  movements  based  on  the 
nninher  of  cars  jier  movement,  the 
o})erative  distinctions  under  our 
proj)osal  would  he  "trainload"  ami 
“non-trainload.”  It  is.  therefore, 
appropriate  to  consider  the  proper 
d(!iinition  of  trainload. 

A  trainload  shipment  is  curniiitly 
defined  as  a  shipment  consisting  of  .'iO 
or  more  cars.  Also  inherent  in  the 
(hifinition  of  trainload  is  the  fact  that  a 
trainload  shi])ment  constitutes  the  onlv 
shipment  on  the  jjarticular  train  on 
which  it  moves.  \V(!  propose  to  increase 
the  numher  of  cars  in  a  trainload 
movement  to  account  for  the  fact  that 
train  lengths  have  increased  over  the 
ytiars  due  to  a  variety  of  factors, 
including  higher  horse])ower  engines 
and  advances  in  distributive  power.  Bv 
way  of  (!xample.  today  it  is  not  unusual 
for  a  carrier  to  move  100  cars  or  more 
in  one  train,  which  is  double  the  figun! 
at  which  trainload  is  currently  defined. 

If  the  railroads  can  routinely  mo\'e  two 
.'iO-car  shipments  on  one  train,  then  the 
current  definition  of  trainload  is  likely 
inadecjuate,  as  a  trainload  movement  is 
snppo.sed  to  constitute  the  only 
shijjinent  on  the  train. 

Therefore,  we  propo.se  to  define 
trainload  as  consisting  of  8t)  cars  or 
more.  The  8()-car  figuri!  appears 
aj)j)ro])riate  because  the  shipment  size  is 
large  enough  that  rail  carriers  do  not 
routinely  move  two  8()-car  shipments  on 
one  train.'"  In  other  words,  an  8()-car 


"‘Biisiid  (in  ii  rnvinw  oi  tlu;  201 1  Wavliill  .Sainph!. 
IIk!  most  ti(H|U(!nlly  (MauirriiiK  shiinnanl  siza 
iMitwaan  100  cars  and  100  cars  is  laii  cars.  Tliasa 
la.S-car  sliipinanls  represent  a  tvpical  inaxiininn 
train  lenetli  Inr  what  is  usually  the  longest  train 
niovenient — unit  coal  trains. 


shijiment  is  likely  to  he  the  minimum 
size  shipment  that  a  carrier  would  move 
as  a  single  train,  consi.stent  with  the 
definition  of  trainload  where  only  one 
shipment  is  on  a  train.  A  survey  of  iht! 
2011  Waybill  Samjile.  which  is  the  most 
rei;ently  available  data  and  thus  the  best 
reflection  of  current  railroad  openitions. 
reveals  that,  for  shipment  sizes  htitween 
.■iU  and  UO,  there  is  a  higher  occurrence 
of  8()-car  movements  than  any  other 
shipment  size.  This  suggests  that  80  cars 
may  he  an  appropriate  definition  for 
trainload.  Nevertheless,  we  encourage 
interested  jiarties  to  submit  data  or 
comments  on  whether  the  Hoard  should 
adojit  the  })rojK).sed  definition  or 
consider  an  alternate  figure  in  defining 
train  load. 

Un.oinotiva  llnit-MUa.  Finally,  this 
rulemaking  propo.ses  to  adjust  the 
locomotive  unit-mile  (LUM)  co.st 
allocation.  Currently,  the  LllM  co.st 
allocation  produces  a  third  step 
function  between  mnlti-car  and 
trainload  shipments,  such  that  the  LUM 
co.sts  assigned  to  a  4U-car  shijiment  (the 
maximum  multi-car  shijiment  under  the 
current  definition)  are  higher  than  the 
costs  assigned  to  a  .'iO-car  shijiment  (the 
minimum  numher  of  cars  under  the 
current  definition  of  trainload).  The 
total  locomotive  nnit-miles  are 
calculated  by  nudtijilying  the  total 
distance  of  a  movement  liy  the  average 
number  of  locomotives  for  a  jiarticular 
tyjie  of  train.  Because  a  single-car  or 
mnlti-car  shijiment  (i.e.,  non-trainload) 
should  only  incur  a  jiortion  of  the  LUM 
co.sts  for  the  entire  train,  as  that  train 
will  contain  other  shijinuints,  URCS 
allocates  the  LUM  co.sts  of  the  train  to 
a  shijiment  based  on  the  gross  tons  of 
that  shijiment  comjiared  to  the  average 
gross  tons  of  that  entire  train.' ' 

We  therefore  jirojiose  two 
modifications  to  how  URCkS  currently 
allocates  LUM  co.sts.  First,  the  entire 
train’s  LUM  co.sts  would  he  allocated  to 
the  trainload  shijiment,  regardless  of  the 
gross  tons  of  the  trainload  shijiment 
relative  to  the  average  gross  tons  of  a 
Jiarticular  train.  This  should  he  more 
accurate  than  the  current  ajijiroach 
hecau.se,  liy  definition,  a  trainload 
shijiment  has  no  other  shijiments  that 
should  share  the  LUM  costs  of  that 
train. 

Second,  the  allocation  of  LUM  costs 
for  single  and  multi-car  shijiments 
would  he  based  on  the  nninher  of  cars 
in  the  shijiment  relative  to  the 
ininimum  niimlier  of  cars  in  a  trainload 
shijiment.  which,  a.s  described  above. 


' '  TIk!  <iV(!i;ig(!  gross  tons  lor  dilldroiil  Ivpos  ol 
trains  an;  calciilatod  liv  dividing  gross  ton-inilos  liv 
Irain-inilos.  both  ol  which  am  mported  hv  carriers 
in  .Schednlo  7!>5  of  the  R-1  annual  reports. 


we  jirojiose  to  he  80  cars.  For  examjile, 

<1  20-car  shijiment  would  he  allocated 
2.')%  (20/80)  of  the  LUM  costs.'-  While 
the  current  allocation  of  LUM  costs  to 
single  and  multi-car  shijiments  is  lia.sed 
on  the  gross  tons  of  the  shijiment 
relative  to  the  average  gro.ss  tons  of  vv.iv 
trains  and  through  trains,  basing  the 
allocation  on  the  niimlier  of  cars  in  the 
shijiment  shonld  he  sufficiently  jirecise. 
jiarticularly  if  most  cars  are 
homogenously  loaded  at  or  near  the 
maximum  weight.  Moreover,  whenever 
jiractical,  we  seek  a  smooth  co.st 
function,  such  that  there  is  no  large  co.st 
discrejiancy  between  a  79-car  multi-car 
movement  and  an  8()-car  trainload 
movement.  Basing  this  allocation  on  the 
niimlier  of  cars  in  the  shijiment  should 
assign  LUM  co.sts  consistently  on  a 
jirorated  share  of  the  total  LUM  exists 
and  jiroduce  a  smooth  exist  funediein 
acreiss  all  shijiment  sizeis.  inediuling 
trainleiael  shijiments. 

(kinclusion 

We  lieilieive  that  the  jireipeiseiel 
meielifiexitieins  tei  URCkS  ele.seailieel  aheive 
weiulel  jireielueie  ineire  aex.urate  exists  anel 
weinlel  meire  aexxirately  refleied  the 
exirremt  stiite  of  rail  inelustrv  eijieralions. 
We  idsei  lielieive  that  the  meielifiexitieins 
tei  einr  rejieirting  leejuiremeMits,  whie:h 
ujielate  the  existing  reignlatieins  anel  aelel 
aelelitieinal  rejieirting  reiejuirements  in 
eireler  to  imjilement  the  jireijieiseel 
eihange's  to  URC^S,  weinlel  not  imjieise  a 
signifiexmt  linrelen  ein  the  railreiaels.  We 
therefeire  invite  jiulilie:  eximment  on  eae:h 
of  the  jireijiei.sals  eleisex  ilieel  herein. 

Regulatory  Flexibility  Act 

The  Reigulateirv  Flexiliilitv  Act  eif  1980 
(RFA).  ."i  U.S.Ck  0()1-(il2,  genemdly 
reejuireis  a  elesex'ijition  anel  analysis  of 
neiw  rules  that  weinlel  have  a  signifie:ant 
exxinomic  imjiact  on  a  sulistantial 
number  of  small  emtities.  In  elrafting  a 
rule,  an  ageneiy  is  reejuireel  to:  (1)  Asse.ss 
the  effeuit  that  its  reigulation  will  have  ein 
small  entitieis;  (2)  analyze  effee:tive: 
alternatives  that  may  minimize  a 
reigulat ion’s  imjiae:t:  anel  (3)  make  the 
analysis  available  for  jiulilic  e;eimment.  .'i 
U..S.C.  ()01-()()4.  In  its  neitie:e  of 
jireijiei.seel  rulemaking,  the  ageneiv  must 
either  ine:luele  an  initial  reigulateirv 
llexiliility  analysis,  §(i()3(a),  or  e:ertifv 
that  the  jireijieiseel  ride  weinlel  neit  have 


Hcciiii.sc  w(!  idso  propose  to  iiiodiiv  the 
definition  of  trainloiid  from  .111  or  more  cars  to  iiei 
or  more  cars,  the  prorated  share  of  1,1  IM  costs 
a.ssigned  to  non-trainloads  will  he  less  than  under 
the  (Xirrenl  definition  of  trainload,  l■'or  exam|)le. 
under  the  current  del'inition  of  tnnnload.  a  Itt-car 
shipment  would  he  assigned  the  prorated  costs  of 
III  cars  out  of  .'ll!,  whereas  under  our  pro|)osed 
definition,  a  Ill-car  shi|)menl  would  he  assigned  the 
prorated  costs  of  111  cars  out  of  Kit. 


Federal  Register / Vol.  78,  No.  23 /Monday,  February  4,  2013 /Proposed  Rules 


a  “significant  imjjact  on  a  substantial 
number  of  .small  entities.”  ^(iO.llb). 

because  the  goal  of  the  RFA  is  to 
reduce  the  cost  to  small  entities  of 
complying  with  federal  regulations,  the 
Rf'A  nKpiires  an  agency  to  perform  a 
regulatory  flexihility  analysis  of  small 
(Mitity  impacts  only  when  a  rule  directly 
regulates  those  entities.  In  other  words, 
the  impact  must  he  a  direct  impact  on 
small  entities  “whose  conduct  is 
circumscribed  or  mandated”  by  the 
pro])o.sed  rule.  Whita  Ecigla  Coop.  Ass'n 
V.  Connor.  553  F.3d  487.  478.  480  (7th 
Cir.  2000).  An  agency  has  no  obligation 
to  conduct  a  small  entity  impact 
analysis  of  effects  on  entities  that  it  does 
not  regulate,  llnitod  Dist.  Cos.  v.  FEHC. 

88  F.3d  1105,  1170  (DC  Cir.  1000). 

This  proposal  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  RFA.  The 
rejjorting  re{]inrements  that  we  are 
projjosing  here  are  a])])lical)le  only  to 
Class  1  rail  carriers,  which,  under  the 
Board’s  regulations,  have  annual  carrier 
operating  revenues  of  .$250  million  or 
more  in  1001  dollars.  (3ass  1  carriers 
generally  do  not  fall  within  the  .Small 
Business  Administration’s  definition  of 
a  .small  business  for  the  rail 
transj)ortation  industry.  I  he  ])urj)ose  of 
our  changes  to  IJRC;.S  is  to  improve  the 
Board’s  general  pur])ose  costing  sy.stem, 
which  is  used  to  develoj)  regulatory  cost 
estimates  for  rail  carriers.  These  changes 
will  result  in  more  accurate  estimates  of 
variable  costs.  3’herefore.  the  Board 
certifies  under  40  IJ..S.C.  0()5(h)  that  this 
jiroposed  rule,  if  promulgated,  will  not 
liave  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  RFA. 

Paperwork  Reduction  Act 

Pursuant  to  the  Pajjerwork  Reduction 
Act  (PRA),  44  U..S.C.  3501-3540,  and 
Office  of  Management  and  Budget 
(OMB)  regulations  at  5  CFR 
1320. 8(d)(3),  the  Board  seeks  comments 
regarding:  (1)  Whether  each  of  the 
collections  of  information  (the  Form 
QC.S  and  the  F’orm  STB-54),  as  modified 
in  the  pro])o.sed  rules  and  further 
described  in  Apj)endix  D,  is  necessary 
for  the  proper  ])erformance  of  the 
functions  of  the  Board,  inc;lnding 
whether  the  collection  has  ])rac:tical 
utility:  (2)  the  accuracy  of  tlie  Board’s 
burden  estimates;  (3)  ways  to  enhance 
the  (juality,  utility,  and  clarity  of  the 
information  collected;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology,  when 
appropriate.  The  modified  collections  in 


this  j)ro])Osed  rule  will  1)(!  submitted  to 
OMB  for  review  as  recpnred  under  44 
l)..S.C.  3.5()7(d)  and  5  OFR  1320.11. 

This  action  will  not  significantly 
affect  either  the  (luality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects 

4f)  CEE  Part  1247 

Freight.  Railroads,  Reporting  and 
recordkeeping  recjuirements. 

411  CEE  Pari  1248 

Freight.  Railroads,  Reporting  and 
recordkeejiing  recjuirements,  .Statistics. 

It  is  ordered: 

1.  The  Board  proposes  to  adjust  DRC.S 
and  to  amend  its  rules  as  detailed  in  this 
decision.  Notice  of  this  decision  and  the 
proposed  rules  will  be  published  in  the 
Federal  Regi.sler. 

2.  Comments  are  due  by  March  21, 
2013;  re])lies  are  due  by  April  22,  2013. 

3.  A  copy  of  this  decision  will  la; 
served  u])on  the  Chief  Coun.sel  for 
Advocacy,  Office  of  Advocacv,  IJ..S. 
.Small  Business  Administration. 

4.  This  decision  is  effective  on  its 
service  date. 

D(!(:i(l(;(l:  jamiary  2.5.  201.3. 

By  till!  Hoard,  Chairman  Fllioll,  Vice 
Cliairman  Hcigenian.  and  (ioinmissioiKir 
Mu  Ivey. 

Raina  S.  While, 

Clearance  Clerk. 

For  the  rea.sons  set  forth  in  the 
jireamhle,  the  .Surface  Transportation 
Board  proposes  to  amend  parts  1247 
and  1248  of  title  40.  chapter  X,  of  the 
(iode  of  Federal  Regulations  as  follows: 

■  1.  Revise  part  1247  to  read  as  follows: 

PART  1247— REPORT  OF  CARS  AND 
SHIPMENTS  LOADED  AND 
TERMINATED 

Authorily:  40  IJ..S.C.  721. 10707.  11144. 
11145. 

§  1 247.1  Annual  Report  of  Cars  and 
Shipments  Originated  and  Terminated. 

Eac:h  Class  1  railroad  shall  file  Form 
.STB-54,  Annual  Report  of  Cars  and 
.Shijmients  Originated  and  'I’erminated. 
together  with  the  accompanying 
certification,  with  the  Office  of 
Economics,  .Surface  Transportation 
Board,  Washington.  IXi  20423,  within 
00  days  after  the  end  of  the  rejiorting 
year.  Blank  forms  and  instructions  are 
available  on  the  Board’s  Web  site 
[http://\v\v\\'.sib.dot.aov)  or  can  be 
obtained  by  contacting  the  Office  of 
Economics. 


PART  1248— FREIGHT  COMMODITY 
STATISTICS 

■  2.  The  authority  citation  for  part  1248 
continues  to  reail  as  follows: 

Authorily:  49  ll.S.C:.  721,  11144  and 
11145. 

■  3.  Revi.se  the  note  to  ])art  1248  to  read 
as  follows: 

Nolo:  The  re])()rt  forms  |)resi:ril)ed  hy  pari 
1248  are  available  ujion  request  from  the 
Office  of  Economics.  .Surface  'rraus|)orlaliou 
Hoard.  Washington,  DC.  2()423-()001. 

■  4.  Amend  ^  1248.2  by  revising 
paragraph  (a)(2)  and  by  adding 
paragraph  (a)(3)  to  read  as  follows: 

§  1248.2  Items  to  be  reported. 

(a)  *  *  * 

(2)  P’or  each  commodity  code  u.sed  in 
reporting,  except  that  the  number  of 
carloads  for  commodity  cotie  431 , 

“.Small  packaged  freight  shijmients,” 
shall  he  omitted,  the  following  items: 

Revenue  freight  originating  on 
respondent’s  road: 

Terminating  on  line: 

Number  of  carloads. 

Number  of  tons  (2.000  jiounds). 
Number  of  shipments. 

Delivered  to  connecting  rail  carriers: 
Number  of  carloads. 

Number  of  tons  (2.000  pounds). 
Number  of  shipments. 

Rtu'enue  fniight  recei\'ed  from 
connecting  rail  carriers: 

Terminating  on  line; 

Number  of  carloads. 

Number  of  tons  (2.000  pounds). 
Number  of  shiimients. 

Delivered  to  connecting  rail  carriers: 
Number  of  carloads. 

Number  of  tons  (2.000  pounds). 
Number  of  shijmients. 

Total  revenue  freight  carried: 

Number  of  carloads. 

Number  of  tons  (2,000  jiounds). 
Numher  of  shijmients. 

Gross  freight  revenue. 

(3)  For  the  jmrpose  of  rejiorting 
number  of  .shijiments  under  this  section, 
a  shipment  is  defined  as  a  block  of  one 
or  more  cars  moving  under  the  .same 
waybill  from  origin  to  destination. 

■  5.  Revise  §  1248.3  to  read  as  follows: 

§  1248.3  Carload  and  L.C.L.  traffic  defined. 

(a)  Commodity  codes  01  through  422 
and  44  through  402,  named  in 

^  1248.101,  .shall  include  only  carloail 
traffic.  All  carloads  weighing  less  than 
10.000  jionnds  .shall  he  included  in 
commodity  code  431,  “Small  jiackaged 
freight  shijmients.” 

(b)  A  carload  for  the  jmrjiose  of  this 
order  shall  consi.st  of  a  carload  of  not 
less  than  10.000  jiounds  of  one 
commoditv.  A  mixed  carload  for  the 
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purj)ose  of  this  order  shall  he  treated  as 
a  carload  of  that  commodity  which 
forms  the  majority  of  the  weight.  If  a 
single  .shi])ment  is  loaded  into  more 
than  one  car,  each  car  used  .shall  he 
rej)orled  as  a  carload.  If  more  than  one 
coWoof/ .shij)ment  is  loaded  into  one  car. 
each  shijnnent  shall  he  re])orted 
.sej)arateiy  as  a  carload. 

■  ().  Amend  ^  1248.4  hv  revi.sing 
paragraphs  (a),  (h).  (d).  (e).  and  (1):  and 
l)y  adding  paragraph  (o)  to  read  as 
follows: 

§  1248.4  Originating  and  connecting  line 
traffic. 

(a)  Revenue  freight  rejjorted  as 
wciuved  from  connecting  rail  carriers 
shall  include  all  carloads  and  shi})ments 
receiv(;d  from  connecting  rail  carriers, 
either  directly  or  indirectly,  so  far  as 
apparent  from  information  on  the 
waybills  or  ab.stracts. 

(b)  Revenue  freight  reported  as 
originating  on  resjjondent’s  road  shall 
include  carloads  and  shijjments 
originating  on  line  and  carloads  and 
shipments  received  from  water  lines 
ami  highwav  motor  truck  lines,  exc:ept 
when  identified  as  having  had  i)revious 
rail  transportation,  as  provicled  in 
j)aragraph  (a)  of  this  section. 

★  *  *  *  * 

(d)  Revenue  freight  reported  as 
delivered  to  connecting  rail  carriers 


shall  include  carloads  and  shipments 
(hilivered  to  connecting  rail  carriers, 
either  directly  or  indirectly,  as  far  as 
apparent  from  information  on  waybills 
or  abstracts. 

(e)  Revenue  freight  reported  as 
terminating  on  respondent's  road  shall 
include  carloads  and  shipments 
terminating  on  line  and  carloads  and 
shi])m(!nts  delivened  to  water  lines  and 
highway  motor  truck  lines,  except  when 
identified  as  to  receive  further  rail 
transjjortation  as  provided  in  ])aragra])h 
(d)  of  this  .section. 

•k  "k  "k  "k  "k 

(I)  P'roight  accorded  transit  ])rivileges 
shall  he  rejjorted  as  “originated  on 
respondent's  road”  at  the  transit  |)oint, 
even  though  the  outbound  carload(s)  or 
shipment  may  move  under  transit 
balances  or  proportional  rates. 
***** 

(o)  Rail  carriers  originating  a  Rule  11 
traffic  movement  shall  report  the 
movement  as  originated  and  forwarded. 
Rail  carrier's  receiving  a  Rule  11  traffic 
movement  and  com])leting  the 
movement  to  final  destination  shall 
report  the  mov(!m(;nt  as  received  and 
terminated.  Rail  carriers  receiving  a 
Ride  11  traffic  movement  and 
forwarding  the  movement  to  another  rail 
carrier  shall  rejiort  the  movement  as 
forwarded  or  received. 

■  7.  Remove  the  note  to  ^  1 248. .1. 


■  8.  Revise  §  1248..'5(a)  to  read  as 
follows: 

§1248.5  Report  forms  and  date  of  filing. 

(a)  Reports  re(]uired  from  Class  1 
carriers  by  this  .section  .shall  he  filed  in 
duplicate  with  the  Office  of  Economics, 
Surface  Transportation  Board, 
Washington,  IX^  20423,  on  forms  which 
will  he  furnished  to  the  carriers.  Data 
reipiired  under  §1248.2  shall  he  filed  on 
Form  Q(;.S  on  or  before  the  (iOth  day 
succeeding  the  c;lose  of  the  period  for 
which  they  are  comjiiled. 
***** 

■  9.  Revi.se  §  1 248.0  to  read  as  follows: 

§1248.6  Public  inspection — railroad 
reports. 

The  individual  commodity  statistics 
rejjorts  of  Class  1  railroads,  required  to 
he  filed  under  the  terms  of  §  1 248.1 ,  will 
he  open  for  jnihlic  inspection.  Such 
reijnired  commodity  .statistics  rejiorts, 
however,  to  the  extent  that  they  involve 
traffic  of  less  than  three  shippers, 
reportable  in  one  of  the  commodity 
rejKirting  clas.ses,  may  he  excluded  from 
a  railroad’s  regular  freight  commodity 
statistics  report  and  filed  in  a 
supplemental  report  which  will  not  he 
open  for  ])nhlic  insjiection,  except  that 
access  to  supiilemental  reports  may  he 
given  n])on  approval  hv  the  Board. 

BILLING  CODE  4915-01-P 


Federal  Register /  Vol.  78,  No.  23 /Monday,  February  4,  2013  / Proposed  Rules 


SURFACE  TRANSPORTATION  BOARD 

ANNUAL  REPORT  OF  CARS  AND  SHIPMENTS  ORIGINATED  AND  TERMINATED 

(FORM  STB-54) 

OMB  CLEARANCE  NO  2140-C011 
Expiration  Cate  08-31-201 5 

Total  car  originations  and  terminations  and  total  shipment  originations  and  terminations  by  tyoe  of  car, 
revenue  and  nor-revenje  freight  in  revenue  cars  separated  beh^een  railroad  and  private  cars. 
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FORM  STB-54  INSTRUCTIONS 


SECTION  A:  CARS  ORIGINATED 

Section  A  covers  each  time  a  revenue  freight  car  (railroad  or  private)  is  loaded  at  origination  with  either  revenue  or  non-revenue  commodities.  The  types  of 
cars  to  be  included  are  listed  below  by  mechanical  designations,  car  type  codes,  and  appropriate  line  code. 

1 .  Report  total  number  of  cars  loaded  for  initial  road  haul  on  your  railroad,  by  types,  separated  between  loads  in  railroad  cars  and  loads  in  private 
cars,  during  the  year  ended  at  midnight  December  31,  including  cars  received  under  load  from  dependent  short  lines;  also  including  company 
material  of  reporting  road  or  other  non-revenue  freight  when  loaded  in  revenue  cars.  Cars  loaded  with  empty  trailers  or  containers,  twenty  (20)  feet 
or  over  in  length,  should  be  included. 

2.  Cars  loaded  in  switching  service  for  initial  road  haul  movement  by  connections  to  be  reported  by  the  road  haul  carrier  performing  the  billing  of  the 
cars. 

3.  Cars  loaded  for  intra-  or  inter-terminal  switch  movement  only  (no  road  haul)  to  be  reported  by  the  loading  road. 

SECTION  B:  CARS  TERMINATED 

Report  total  number  of  loads  terminated  on  line,  by  types,  separated  between  railroad  cars  and  private  cars,  during  the  last  calendar  year  ending  at  midnight 
December  31,  including  cars  delivered  to  dependent  short  lines  for  unloading:  also  company  material  of  reporting  road  or  other  non-revenue  commodities 
when  unloaded  from  revenue  cars.  Count  should  include  cars  from  which  empty  piggyback  trailers  or  containers,  twenty  (20)  feet  or  over  in  length,  are 
unloaded.  Loaded  cars  delivered  to  a  connection  for  switch  delivery  which  received  final  road  haul  on  your  railroad  should  be  reported  as  terminated  on  your 
line.  Conversely,  loaded  cars  which  you  receive  from  a  connection  for  switch  delivery  should  not  be  reported  as  terminated  on  your  line.  All  loads  which  you 
originate  in  switch  service  for  intra-  and  inter-terminal  switch  delivery  should,  also,  be  reported  as  terminated  on  your  line. 


SECTION  C:  SHIPMENTS  ORIGINATED 

Section  C  covers  each  time  a  revenue  shipment  (in  railroad  or  privately  owned  equipment)  is  loaded  at  origination  with  etther  revenue  or  non-revenue 
commodities.  For  the  purpose  of  this  form,  a  shipment  is  defined  as  a  block  of  one  or  more  cars  moving  under  the  same  waybill  from  origin  to  destination. 

The  types  of  cars  to  be  included  are  listed  below  by  mechanical  designations,  car  type  codes,  and  appropriate  line  code. 

1 .  Report  total  number  of  shipments  loaded  for  initial  road  haul  on  your  railroad,  by  types,  separated  between  shipments  in  railroad  cars  and 
shipments  in  private  cars,  during  the  year  ended  at  midnight  December  31.  including  shipments  received  under  load  from  dependent  short  lines; 
also  including  company  material  of  reporting  road  or  other  non-revenue  freight  when  loaded  in  revenue  cars.  Shipments  loaded  with  empty  trailers 
or  containers,  twenty  (20)  feet  or  over  in  length,  should  be  included. 

2.  Shipments  loaded  in  sv^itching  service  for  initial  road  haul  movement  by  connections  to  be  reported  by  the  road  haul  carrier  prerforming  the  billing 
of  the  shipments. 

3.  Shipments  loaded  for  intra-  or  inter-terminal  switch  movement  only  (no  road  haul)  to  be  reported  by  the  loading  road 

SECTION  D:  SHIPMENTS  TERMINATED 


Report  total  number  of  shipments  terminated  on  line,  by  types,  separated  between  shipments  moving  in  railroad  cars  and  private  cars,  during  the  last  calendar 
year  ending  at  midnight  December  31,  including  shipments  delivered  to  dependent  short  lines  for  unloading:  also  company  material  of  reporting  road  or  other 
non-revenue  commodities  when  unloaded  from  revenue  cars.  Count  should  include  shipments  from  which  empty  piggyback  trailers  or  containers,  twenty  (20) 
feet  or  over  In  length,  are  unloaded.  Shipments  delivered  to  a  connection  for  switch  delivery  which  received  final  road  haul  on  your  railroad  should  be  reported 
as  terminated  on  your  line.  Conversely,  shipments  which  you  receive  from  a  connection  for  switch  delivery  should  not  be  reported  as  terminated  on  your  line. 
All  shipments  which  you  originate  in  switch  service  for  intra-  and  inter-terminal  switch  delivery  should,  also,  be  reported  as  terminated  on  your  line. 
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TYPES  OF  REVENUE  CARS  REPORTED  ON  FORM  STB-54 


Report  on 
Form  Line 

Mechanical  Designation  and  Description 

AAR  Equipment  Type  Codes 

BOX 

1 

Plain  40'  XM,  XMl  -  Less  than  49'  Inside  Length 

B1_  _,  B2 _ 

2 

Plain  50'  Narrow  Door  XM,  XMl  -  49'  and  Less  than  59' 
Inside  Length  (less  than  11'  Door  Opening) 

B3_(0-4),  B4_(0-4) 

3 

Plain  50'  Wide  Door  XM,  XMl  -  49'  and  Less  than  59'  Inside 
Length  (11'  and  over  Door  Opening) 

B3_(5-7),  B4_(5-7) 

4 

Plain  60'  or  Longer  XM,  XMl  -  59'  or  Longer  Inside  Length 

Bt5-8)... 

6 

Equipped  Box  -  XF,  XL  (except  XLl),  XP  (except  XPI) 

A  0  .A  2  ,  A  3 

COVERED  HOPPERS 

8 

Under  4,000  Cubic  Feet  LO,  HTR  (with  UMLER  Fitting 
Code  FC)  -  Under  4,000  Cubic  Feet 

C _ 1,  C _ 2 

9 

4,000  Cubic  Feet  and  Over  LO,  HTR  (with  UMLER  Fitting 
Code  FC)  -  4.000  Cubic  Feet  and  Over 

C _ 3.  C_  _4 

I 

REFRIGERATORS 

11 

Insulated  Equipped  Box  -  XLl,  XPI 

A_1_,  A_4_ 

12 

Non-Mechanical  -  RB.  RBL 

R_0_.  R_1_ 

13 

Mechanical  -  RC,  RP,  RPL 

R_(6-7)_.  R_9_ 

GONDOLAS 

15 

Under  61'  -  GA,  GB,  GD,  GH.  GS; 

Under  6T  Inside  Length 

G(1-5)__ 

16 

61'  or  Longer  -  GA.  GB,  GD,  GH,  GS; 

61'  or  Longer  Inside  Length 

G(6-7)_  _ 

17 

GT  36'  or  Longer  Inside  Length 

J__(1-4) 

18 

Equipped  -  GBR.  GBS,  GBSR,  GDS,  GSS,  GTR,  GTS, 
GWS  GWSR 

E _ 

HOPPERS 

20 

General  Service  -  HFA,  HK,  HM,  HT,  HTA 

H _ 

21 

Special  Service  -  GT  -  Less  than  36'  Inside  Length  (Ore 
Jenny  Cars).  HKR,  HKS.  HMA,  HMR.  HMS.  HMSR,  HTR. 
HTS,  HTSR 

J_  _0.  K _ 

FLATS 

23 

General  Service  FM  (Load  Limit  of  Less 
than  200,000  lbs.) 

F(1-3)0_ 

24 

Multi-Level  -  FA 

V _ 

25 

TOFC/COFC  -  FC,  FCA 

P _ .  Q _ (except  Q8_  _), 

and  S _ 

26 

Other  Class  "F"  except  "FL"  -  FB,  FBC,  FBS,  FD,  FDC. 
FMS.  FW,  FM  (Load  Limit  of  200,000  lbs.  and  Over) 

F_(1-6)_.  F_(8-9)_,  F40_ 

TANKS 

28 

Tank  -  T.  XT 

T _ 

ALL  OTHERS 

29 

All  Others 

All  Other  Codes 

Notes; 

1 .  Maintenance-of-way  cars  used  as  revenue  equipment  to  be  included  with  revenue  cars  of  corresponding  class. 

2.  Skeleton  log  flats  used  permanently  in  local  log  service  are  to  be  included  with  "All  Others,"  but  general  service  flat  cars 
equipped  for  temporary  log  service  should  be  included  with  general  service  flat  cars. 

3.  Do  not  include:  caboose  cars,  ballast  or  other  cars  permanently  assigned  to  non-revenue  service. 


QOARTtW.Y  REPORT  OP  PRElOHr  COIHMOOirr  ST*TI*TIC» 


7728 


Federal  Register/ Vol.  78,  No.  23 /Monday,  February  4,  2013 /Proposed  Rules 


APPENDIX  B 
Proposed  Form  QCS 


7730  Federal  Register /  Vol.  78,  No.  23 /Monday,  February  4,  2013  / Proposed  Rules 


Federal  Register  /  Vol.  78,  No.  23 /Monday,  Feljriiary  4,  2013 /Proposed  Rules 


7735 


7736 


Federal  Register/ Vol.  78,  No.  23 /Monday,  Feljruary  4,  2013  /  Proposed  Rides 


BILLING  CODE  4915-01-C 

Appendix  (] 

I’Ik!  iiddilional  inroriiialion  liolow  is 
iiu'.liuliul  to  assist  tliosn  wlio  mav  wisli  to 
submit  comments  pertinent  to  review  under 
the  l’a])erwork  Rmluction  Ac:t  ol  tlie  two 
colliictions  for  wldrli  modil'ications  are 
])ropos(!d  ill  this  jiroceculin”: 

Collection  Nuinher  1 

OMB  Cnnirol  \himhrr:  2140-01)1)  1 . 

'rule:  Quarterly  Re|)ort  of  Rreight 
(Commodity  Statistics  (form  QCS). 

Form  Niimhor:  None. 


7ype  oj  liovioiv:  Revision  of  currmitly 
approved  collection. 

Bcspoinloiils:  CUiaa  I  railroads. 

Niimhcr  n)  liospondonts:  7. 

Fstinmiod  Timo  par  Rosponso:  217  hours, 
plus  a  one-time  addition  of  7Si  slart-n|) 
hours. 

Fnuiuancv  of  Rosponso:  Quarterly,  with  an 
annual  summation. 

Total  Aimiidl  Hour  Rurdon:  7. til  2  hours 
annually  (includes  additional  2.5  hours  jnir 
year  ])er  railroad,  which  is  7.5  start-up  hours 
annualized  ovcir  the  thnie-year  approval 
jxn'iod). 


Tolid  Anmud  ".\on-Hour  Rurdou"  dost:  No 
“non-hour  burden"  costs  associated  with  this 
collection  have  hemi  identified. 

X’oads  and  I'sos:  This  collection,  which  is 
hasiul  on  information  contained  in  carload 
waybills  used  by  railroads  in  the  ordinarv 
course;  of  business,  rejiorts  car  loadings  and 
total  revenues  by  commodity  code  for  each 
commoditv  that  moved  on  tin;  railroad 
during  tin;  r(;jH)rting  period.  Sou  4t)  (if'R  part 
1248.  While  the  public  is  the  primary  user  of 
the  (piarterly  data,  the  hoard  enters 
information  from  the  annual  report  into 
lIRCS.  The  Board  uses  URCS  as  a  tool  in  rail 
rati;  jiroceediiigs.  in  accordance  with  49 
II.S.C.  lt)707(d).  to  calcadate  the  variable 
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costs  ass(H;iiito(l  witli  jiroviiling  a  particular 
service.  Tlu!  Board  also  uses  tliis  iiiioruiation 
to  more!  ellectively  carrv  out  other  of  its 
n!gulatory  respousihiliti(!s.  includiug:  Acting 
on  railroad  nuiiuists  for  autlinritv  to  engage 
in  Board-regulatcul  financnal  transactions 
such  as  inergcirs.  acaiuisitions  of  control,  and 
cronsolidations.  .Sf'f;45)  1  1323-11324; 

analyzing  the  information  that  the  Board 
obtains  through  the  annual  railroad  industry 
waybill  sam|)le.  stfn  4^i  (I’R  1244;  measuring 
off-hranch  costs  in  railroad  ahandoniiKml 
proceedings,  in  accordance  with  49  (if’R 
1 1.52. 32(n);  developing  the  "rail  cost 
adjustment  factors."  in  accordance;  with  49 
U..S.C'.  11)708;  and  conduc:ting  inv(;stigations 
and  rul(;makings.  In  addition,  many  other 
Fe;deral  agencies  and  industrv  grou])s  dei)(;nd 
on  Form  Qf'.S  for  information  regarding  the 
cost  of  the  movenu;nt  of  goods  by  railroads. 
'I’he  Board  now  ))roposes  to  modify  this 
coll(;ction  to  r(;(]uire  railroads  to  provide 
additional  data  regarding  the  number  of 
shipments.  This  modification  will  |)rovide 


the  Board  with  information  r(;levanl  to 
jiroposed  changi;s  in  the  way  that  lIRC’.S 
calculates  switch  (;ngine  minute;  e:e)sts  anel 
slalie)!)  e:le;rie;al  e:e)sts.  The;re;  is  ne;  e)lhe;r  se)ure:e; 
fe)r  the;  iiifeermatieni  e:e)ntaine;el  in  this  re;pe)rl. 

(:eillc>e:tiein  Number  2 

77//e;;  Annual  Re;i)e)rl  eef  Cars  beeaeleel  ainl 
(iars  Te;rminiite;el.  (IJneler  the  pre)|)e)sal 
ele;se:rihe;el  iu  this  |)re)e:e;e;eling.  the;  name;  eef  this 
re;i)e)rt  we)ulel  be;  e;hange;el  te;  "Annual  Re;pe)rl 
e)f  Cars  anel  .Shipments  ()riginiile;el  iinel 
Terminate;el"  te;  re;fle;e:t  the;  substantive 
me)elifie:atie)ns  te;  the;  re;i)e)rling  re;e)uire;me;nls.) 

O.MIi  Control  Nninimr:  214()-()()1 1. 

Form  2\himhor:  Feerm  .STB-.'j4. 

I'ypo  of  llovioiv:  Revisieen  eif  e;urre;ntly 
api)re)ve;ei  e:e)lle;e:tie)n. 

Niimhor  of  liospondonis:  7. 

Fstimalod  'Finn;  por  Ilosponso:  4  he)urs, 
jjIus  a  eenevtime;  aelelitie)n  e)f  9  starl-uj)  heeurs. 

Fr(;(jn(;ncy  of  liosponsa:  Annuid. 

Toted  Annind  Hour  Bnrdon:  49  he)urs 
(ine;luele;s  aeielilie)ncil  3  he)ur  |)e;r  ye.ir  ])e;r 


railreeael,  whie;h  is  9  stiirl-up  hours 
annuali/e;el  e)ve;r  the;  thre;e-ve;ar  ai)i)re)val 
pe;rie)el). 

Toted  Annned  “Non-I lemr  Ihirele;n"  Ceist:  Ne; 
"ne)n-he)ur  burelen"  e;e)sls  eisse)e:iate;el  with  this 
e:e)lle;e:lie)n  have;  be;e;n  iele;nlifie;el. 

i\e;e;els  einel  C.s'f;.s';  This  e:e)lle;e;tie)n  re;pe)rls  the; 
inunhe;r  e)f  e::irs  le)iiele;el  ;mel  e:ars  te;rminate;el 
e)n  the;  re;]ie)rting  e:arrie;r’s  line;.  Se;e;  49  CFR 
part  247.  Infejrmcdieen  in  this  re;pe)rl  is  e;nle;re;el 
iiite)  the;  BeeareFs  URfi.S.  the  use;s  e)f  whie:h  are; 
e;xplaine;el  unele;r  Ce)lle;e;tie)n  1.  The;  Beearel  iie)w 
pre)])e)se;s  te)  moelify  this  e:e)lle;e:lie)n  te)  re;eiuire 
niilre)aels  te)  ])re)viele;  aelelilie)nal  ehita  re;g!ireling 
the  numbe;r  e)f  shi|)me;nts.  This  me)elifie:atie)n 
will  i)re)viele;  the  Be)arel  with  infe)rmatie)n 
re;levanl  te)  ])ie)])e)se;el  e;hange;s  in  the;  way  that 
lIRCS  e:ale:ulate;s  swile:h  e;ngine;  minute;  e:e)sts 
anel  slatie)n  e;le;rie:al  e:e).sts.  The;re;  is  ne)  e)the;r 
se)ure:e;  fe)r  the;  infe)rmalie)n  e:e)ntaine;el  in  this 
re])e)rl. 

IFR  Hoc;.  2013-02037  Fil(;(l  2-1-13;  H:4.5  mn| 
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Notices  Fluleral  Register 

Vol.  78.  No.  28 
Monday.  Kt^bruary  4.  2018 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

January  29,  2018. 

Tile  Di:])artim!nt  of  Agricultiiri;  has 
suhniittorl  the  following  information 
collection  roc]uireinent(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Pnhlic  Law  104-13.  Connnents 
r(!garding  (a)  whether  the  collection  of 
information  is  necessarv  for  the  jiroper 
pmformance  of  the  functions  of  tin; 
agency,  including  whether  tin; 
information  will  have  ])ractical  ntilitv: 

(h)  the  accuracy  of  the  agency’s  estimate 
of  hurden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  he 
collected;  (d)  ways  to  minimize  the 
hurden  of  the  collection  of  information 
on  those  who  are  to  resj)ond,  including 
through  the  use  of  ap])ropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
technicpies  or  other  forms  of  information 
technology  should  he  addressed  to;  D(!sk 
Officer  for  Agriculture.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB), 

OinA_Siibimssion@OMB.E()P.  GOV  or 
fax  (202)  395-5800  and  to  Departmental 
Clearance  Office,  IJSDA,  OCR),  Mail 
Sto])  7002,  Washington,  DCJ  20250- 
7()02.  Comments  regarding  these 
information  collections  are  best  a.ssured 
of  having  their  full  effect  if  rec:eived 
within  30  days  of  this  notification. 
(Jo])ies  of  the  .suhmission(s)  mav  he 
obtained  by  calling  (202)  720-8081. 

An  agency  may  not  conduct  or 
sj)on.sor  a  collection  of  information 
unle.ss  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  jjersons  who  are  to  resjjond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  of  information  unless  it 
dis])lays  a  currently  valid  OMB  control 
numher. 

Risk  Management  Agency 

Tula:  Federal  (Jrop  Insurance  Program 
Delivery  Cost  Survey  and  Interviews. 

OMB  Control  Number:  05()3-NE\V. 

Summaiy  of  Collection:  The.  Risk 
Management  Agency  (RMA)  provides 
insurance  to  American  producers 
through  the  Federal  Crojj  Insuranc:e 
(Corporation  (FCIC)  that  manages  the 
F'ederal  cro])  insurance  i)rogram.  The 
insurance  is  provided  through 
coojjerative  financial  assistance 
agreements  with  j)rivate  insurance 
companies,  known  as  Apjjroved 
Insurance  Providers  (AlPs),  who  in  turn 
work  with  insurance  agencies/agents  to 
sell  Federal  croj)  insurance.  The 
insurance!  companies  who  sell  and 
service  FCIC  policies  are  r(!imhur.sed  for 
their  administrative  and  operating 
(AScO)  ex])en.ses  directly  by  RMA  on 
behalf  of  the  policyholders.  The 
Covernment  Acconntahility  Office! 
(CAO)  was  elire!e:te!el  by  Cenigreiss  te) 
e:e)nehie;t  a  re!vie!W  eif  e;re)])  insurane:e 
elelivery  e:o.sts.  CAO  releasexl  Report 
CAO-()9-445  anel  among  its 
re!e:e)mme!nelations  was  that  RMA 
e;e)neluct  a  “stnely  of  the  e:e)sts  as.se)e;iate!ei 
with  selling  anel  sen  vicing  e:rop 
insurance  pe)licie!s  to  establish  a 
stanelarel  method  for  a.s.sessing  agenenes’ 
re!ase)nahle  e;e)sts  in  selling  anel  servicing 
policies.” 

Need  and  Use  of  the  Information: 
RMA  plans  to  coneluct  interviews  with 
AlPs,  insurane:e  agemts  anel  insureel 
farmers,  anel  surveiys  te)  heeth  insurane:e 
agemts  anel  in.sureel  farmers.  RMA  will 
use  the  information  colle)e;te!el  from  the 
intervieiws  anel  surveyvs  in  e:e)n)une:tie)n 
with  the  finane:ial.s  rej)e)rteel  hv  AlPs  te) 
ce)nstrue;t  e)stimate!s  of  the  e:e).st  e)f 
eleliveiry  fe)r  the  Feeieral  cre)p  insurane:e 
])re)gram.  The  infe)rmatie)n  will  help 
ielentifv  e)ppe)rtunitie!s  for  improvement 
(e.g.,  ineireaseel  effie:iene;y)  in  the 
elelivery  system.  In  aelelitie)n,  this 
information  e:e)ulei  akso  he  useel  in 
RMA’s  pre)gram  planning  ])re)e:e!ss  l)efe)re! 
implementing  any  re!gidate)ry  anel 
pre)grammatic  e:hange!s  in  the  future. 

description  of  Besj)ondents:  Business 
fe)r-))re)fit,  farms. 

Number  of  Bespondents:  3.1 31 . 

Freqaenev  of  Besponses:  Re])e)rting; 
Othe!r  (One  time). 


Total  Barden  Hoars:  713. 

(Charl(!ne  Parker, 

Depdiinieiildl  Inforiiidtion  Cledrance  Officer. 
Il'R  Doc.  2l)i:i-()2:)17  t'ilocl  Z-l-i:);  8:4.'>  am) 
BILLING  CODE  3410-08-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2012-0102] 

Notice  of  Request  for  Revision  to  and 
Extension  of  Approval  of  an 
Information  Collection;  Certification 
Program  for  Imported  Articles  of 
Pelargonium  spp.  and  Solanum  spp.  to 
Prevent  the  Introduction  of  Potato 
Brown  Rot 

agency:  Animal  anel  Plant  Health 
Inspee:tie)n  Se!rvie:e!.  IISDA. 

ACTION:  Rewisiun  te)  anel  extensie)!)  e)f 
appre)val  e)f  an  infe)rniatie)n  e;e)llee:tie)n: 
emmment  reejneist. 

SUMMARY:  In  ae:e;e)relance  with  the 
Paperweerk  Re!elue:tie)n  Ae;t  e)f  1995.  this 
ne)tie;e!  anne)une:e!S  the  Animal  anel  Plant 
Health  lnspe)e:tie)n  Seirvie.e’s  intentie)!)  te) 
reupmst  a  revi.sie)n  te)  anel  extensie)!)  e)f 
appre)val  e)f  an  infe)rmatie!n  e;e)lle!e;tie)n 
asse)e:iate!el  with  the  re!gulatie)ns  fe)r  a 
e:ertifii:atie)n  pimgram  fe)r  impe)rteel 
articles  e)f  Pelargonium  spp.  anel 
Solamnn  spj).  te)  ])revent  the 
intre)elue:tie)n  e)f  pe)tate)  l)re)wn  rut  inte) 
the  United  Statexs. 

DATES:  We  will  ce)nsieler  all  e:onnnents 
that  we  receive  on  e)r  be!fe)re  April  5, 
2013. 

ADDRESSES:  You  may  submit  e;omme!nts 
by  either  of  the  following  mejthoels; 

•  Federal  eBnIemaking  Portal:  Ce)  te) 
http:/ /mvw. regalations.gov  Idocament 
DetaiI:D=APlhS-2()  12-01 02-000 1 . 

•  Posted  Mail/Commerci(d  Delivery: 
Senel  ye)ur  e;e)mme!nt  to  De)cket  Ne). 
APH1S-2()12-()1()2,  Re!gulate)ry  Analysis 
anel  De!ve!le)pme!nt.  PPD.  APHIS.  Statie)n 
3A-()3.8,  4700  River  Re)ael  Unit  118, 
Riverelale.  MD  20737-1238. 

Suppe)rting  ele)e;ume!nts  anel  any 
e:e)mments  we  ree;eive!  e)n  this  ele)e:ke!t 
niav  he  viewe!el  at  bttp://\v\v\v. 
regaIations.gov/lt!docketDet(nl:D= 

API llS-201 2-01 02  e)r  in  our  re)aeling 
room.  whie:h  is  le)e:ate!el  in  room  1141  of 
the  USDA  South  Buileling.  14lh  Strexit 
anel  lnele)pe!nelene:e  Avenue  SW., 
Washington.  DC.  Normal  remeling  re)e)m 
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hours  are  8  a. in.  to  4:30  j).ni..  Monday 
through  Friday,  excejit  holidays.  To  1)0 
sure  soineone  is  there  to  helji  vou. 
please  call  (202)  799-7030  before 
coming. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  regulations  for  the 
certification  program  for  imported 
articles  o{  Pnlai'gonhnu  sj)]).  and 
Solanuni  s))p.  to  j)revent  introduction  of 
potato  brown  rot,  contact  Dr.  Vedpal 
Malik.  Stmior  Agricnlturist.  QPAS.  FFQ, 
APHIS,  4700  River  Road  Unit  00. 
Riverdale  MD  20737;  (301)  8.'il-2278. 

For  co|)ies  of  more  detailed  information 
on  the  information  collection,  contact 
Mrs.  Celeste  Sickles.  AFHIS' 

Information  (Collection  (Coordinator,  at 
(301) 851-2908. 

SUPPLEMENTARY  INFORMATION: 

7V//e.- (Certification  Program  for 
Imported  Articles  oi  PeIai'<>oniiim  spji. 
and  Solanuni  sjij).  to  Prevent  the 
Introduction  of  Potato  Brown  Rot. 

OMB  Nuinhar:  0579-0221 . 

Tvpo  of  Baqnost:  Revision  to  and 
extension  of  approval  of  an  information 
collection. 

AhsI met :Thv.  Plant  Protection  Act 
(PPA,  7  l)..S.(C.  7701  el  se(].)  authorizes 
the  Secretary  of  Agriculture  to  restrict 
the  importation,  entry,  or  interstate 
movement  of  jilants.  plant  products,  and 
other  articles  to  prevent  the 
introduction  of  ])lant  jiests  and  noxious 
weeds  into  the  United  States. 

The  regulations  in  7  (CFR  jiart  319 
jirohihit  or  restrict  the  importation  of 
certain  plants  and  jilant  jiroducts  into 
the  United  .States  to  jirevent  the 
introduction  of  jilant  piists.  The 
regulations  contained  in  ‘‘.Suhjiart — 
Plants  for  Planting.”  319.37  through 
319.37-14  (referred  to  below  as  the 
regulations).  re.strict.  among  other 
things,  the  imjiortation  of  living  plants, 
plant  ])arts.  seeds,  and  plant  cuttings  for 
jiropagation.  These  restrictions  on 
certain  imjiortations  help  to  j)revent  the 
introduction  of  plant  pests  and  liiseases, 
such  as  Balstonia  solanaceannn  race  3 
hiovar  2.  into  the  United  States.  /?. 
solanaceannn  race  3  hiovar  2  is  a 
bacterium  that  cau.ses  potato  brown  rot, 
which  causes  ])otatoes  to  rot  through, 
making  them  unnsahle  and  seriously 
affecting  potato  viehls. 

The  regulations  jjrovide  a  certification 
program  for  articles  of  Pelargonium  spp. 
and  Solanuni  sj)p.  imported  from 
countries  where;  B.  solanaceavuni  race  3 
hiovar  2  is  known  to  occur.  The 
r(;(iuirements  of  the  certification 
program  were  designed  to  ensure  that  B. 
solanacearinn  race  3  hiovar  2  will  not 
1m;  introduc(;d  into  the  United  .States 
through  the  importation  of  articles  of 
Pelargonium  spp.  and  Solanuni  spj). 


The  certification  program  recpiires 
information  coll(;ction  activities, 
including  a  phytosanitarv  certificate  and 
additional  declaration,  trn.st  fund, 
compliance  agreement,  and  production 
site  r(;gistration. 

The  iiddrmation  collection  activities 
of  a  phvto.sanitarv  certificate,  trust  fund, 
and  compliance  agreement  were 
approved  by  tin;  Office  of  Management 
and  Budget  (OMB)  under  control 
nnmher  0579-0221.  However,  when 
comj)aring  the  r(;gnlations  with  the 
information  collection  activities,  we 
found  that  production  site  registration 
was  omitted  from  previous  information 
collections.  This  has  resulted  in  a 
change  of  the  estimated  total  annual 
burden  from  1,022  hours  to  1,027  hours. 

We  are  asking  OMB  to  ap])rove  onr 
use  ofthe.se  information  collection 
activities,  as  descrih(;d.  for  an  additional 
3  y(;ars. 

The  purpo.se  of  this  notice  is  to  solicit 
comm(;nts  from  the  public  (as  well  as 
affected  agencies)  concerning  onr 
information  collection.  Th(;se  comments 
will  hel])  ns: 

(1)  Evaluate  whether  tin;  collection  of 
information  is  neces.sarv  for  the  proper 
performance  of  the  fum:tions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assum|)tions  used; 

(3)  Enhance  the  cjuality,  utility,  and 
clarity  of  the  information  to  he 
collect(;d;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  res))ond.  through  use,  as 
aj)])roj)riate,  of  automated,  (;lectronic, 
mechanical,  and  other  collection 
technologies:  e.g.,  permitting  electronic 
submission  of  resi)onses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  e.stimated  to  average  1 
hour  ])er  respon.se. 

Bespondents:  Growers,  iinjiorters,  and 
foreign  national  plant  ];roti;ction 
organizations. 

Estimated  annual  number  of 
respondents:  37. 

Estimated  annual  number  of 
resinmses  per  respondent:  27.89. 

Estimated  annual  number  of 
responses:  1,032. 

Estimated  total  annual  burden  on 
resfiondents:  1,027  hours.  (Dm;  to 
averaging,  the  total  annual  burden  hours 
may  not  ecjual  the  product  of  the  annual 
number  of  resj)on.se.s  multiplied  by  the 
rejiorting  burden  per  re.spon.se.) 

All  responses  to  this  notice  will  he 
summarized  and  included  in  the  reejuest 


for  OMB  ajjproval.  All  comments  will 
al.so  become  a  matter  of  ])ul)lic  record. 

Done  in  Wasliington.  DC,  tliis  3()lli  day  of 
lanuarv  201 3. 

Kevin  Shea, 

Acting  Adininislrntor.  Animat  and  Plant 
I leidth  Inspection  Service. 

IFK  Odc.  2l)i:;-()2:{.").''>  Filed  2-l-i:i;  tt:4S  ami 
BILLING  CODE  3410-34-P 

DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request — State 
Administrative  Expense  Funds 
Regulations 

agency:  Food  and  Nutrition  Service 
(FNS).  USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  invites  the  general  public  and 
other  public;  agenci(;.s  to  comment  on 
this  ])ropo,sed  information  collection 
relat(;d  to  .State  administrative  expense 
funds  i;xi)end(;d  in  the  opi;ration  of  the 
Child  Nutrition  Programs  (7  (3'’R  parts 
210.  215,  220,  220  and  250) 
admini.st(;red  under  the  (ihild  Nutrition 
Act  of  1900.  This  coll(;ction  is  a  revision 
of  a  currently  ai)prov(;d  coll(;ction. 

DATES;  Written  comments  must  hi; 
receivi;d  on  or  h(;fore  Ajiril  5,  2013. 
ADDRESSES:  (]omm(;nts  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  nec(;s.sarv  for  the  jiroper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  ])ractical  utility: 
(h)  the  accuracy  of  the  agency’s  t;.stimate 
of  the  burden  of  the  pro])osed  colh;ction 
of  information,  including  the  validity  of 
the  mi;thodology  and  a.ssumptions  that 
were  used;  (c)  ways  to  enhance;  the; 
e]uality,  utility,  and  e:larity  of  the 
information  to  he;  e:olle;e:te;el;  and  (el) 
ways  to  minimize  the  burden  of  the; 
e;olli;e;tion  of  information  on  tho.se;  who 
are;  to  respond,  including  use;  of 
ajjprojji'iate;  automated,  e;le;i:tronie:, 
me;chanie:al,  or  other  te;e:hne)logie;al 
e:olle;e:tie)n  te;e;hnieiue;s  or  other  forms  of 
information  te;i:hne)logv. 

(iomme;nt.s  mav  he;  sent  to  )on  (iare:ia, 
Ae:ting  Brane:h  (3iief,  Program  Analysis 
and  Monitoring  Brane:h.  Food  and 
Nutrition  .Si;rvie;e;,  U..S.  Department  of 
Agrii:ulture;,  3101  Park  ("enter  Drive, 
Room  040,  Ale;xanelria.  VA  22302. 
(Comments  will  al.so  he  ae:e;epte;el  through 
the;  Federal  eRulemaking  Portal.  (jO  to 
http://\v\\’n’. regulations. gov,  and  follow 
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tho  onlino  instructions  for  siibinittiug 
comments  electronically. 

All  written  comments  will  he  open  for 
jnihlic  ins|)(!ction  at  tin;  office  of  the 
Food  and  Nutrition  Service  during 
regular  husiness  hours  (8:30  a.m.  to  .I 
p.m.,  Monday  through  Friday)  at  3101 
l^ark  (ienter  Drive,  Room  t)40, 
Alexandria,  Virginia  22302. 

All  responses  to  this  notice  will  he 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
ajjjjroval.  All  comments  will  he  a  matter 
of  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Recpie.sts  for  additional  information  or 
copies  of  this  information  collection 
shonld  he  directed  to  Mr.  Jon  Garcia  at 
(703) 303-2500. 

SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  Fart  235,  State 
Admini.strative  Exj)ense  Funds 
R(!gulations. 

Form  Numbers:  FNS-74,  FNS-525, 
FNS-777. 


OMB  Number:  0584-0007. 

Expiration  Date:  04/30/2013. 

Type  of  Bequest:  Revision  of  a 
currently  apjjroved  collection. 

/i/j.s/;Y/cf;  Section  7  of  the  Child 
Nutrition  Act  of  lOtiO  (Fuh.  L.  80-(i42), 
42  IJ.S.G.  1770.  authorizes  the 
D(!j)artment  to  jjrovide  F'cnleral  funds  to 
State  agencies  (SAs)  for  admini.stering 
the  Child  Nutrition  Programs  (7  CF’R 
])arts  210,  215,  220,  220  and  250).  State 
Administrative  Expense  Funds  (SAE).  7 
CFR  ])art  235,  .sets  forth  procedures  and 
recordkeeping  re(|uirenn)nts  for  use;  by 
SAs  in  reporting  and  maintaining 
records  of  their  needs  and  uses  of  SAE 
funds.  'I’he  reporting  and  recordkeeping 
burden  associated  with  this  revision  is 
summarized  in  the  charts  below.  The 
number  of  SAs  participating  in  the  CN 
])rograms  decreased  from  88  to  87 
residting  in  a  dec;rease  of  2  rejjorting 
burden  hours  and  a  decrease  of  104 
recordkeejhng  burden  hours.  A  program 
adjustment  to  incnxi.se  a  riicord keeping 


re(|uirement  resulted  in  an  increase  of 
129  burden  hours  for  a  net  increase  of 
(+23)  total  burden  hours  associatcnl  with 
this  revision. 

Total  Burden  Including  Reporting  and 
Recordkeeping 

Affected  Public:  State  Agencies. 
Estimated  Number  of  Bespondents: 
87. 

Estimated  Number  of  Besiwnses  per 
Respondent:  148. 

Estimated  Toted  Annual  Responses: 
12.890. 

Estimate  Time  per  Response:  1.05. 
Estimated  Total  Annual  Burden: 
13.548. 

Current  OMB  Inventorv:  13.520. 
Difference  Burden  Revisions 
Requested:  +22. 

Refer  to  the  table  below  for  estimated 
total  annual  burden  for  each  type  of 
respondent. 


Affected  public 

Est.  Number 
of  respondents 

Number  of 
responses  per 
respondent 

Est.  total 
hours  per 
response 

Est.  total 
burden 

Reporting 

State  Agencies . 

Total  Estimated  Reporting  Burden  . 

87 

87 

1 _ 

6.8621 

j 

597 

597 

1.335 

797 

797 

Ll‘ . 

1 _ 

Recordkeeping 

State  Agencies . 

Total  Estimated  Recordkeeping  Burden  . 

87 

87 

141.29885 

12,293 

12,293 

1 .03725 

12,751 

12,751 

Total  of  Reporting  and  Recordkeeping 

Reporting . 

Recordkeeping  . 

Total  . 

87 

87 

6.8621 

141.29885 

597 

12,293 

1.335 

1 .03725 

797 

12,751 

87 

148.16 

12,890 

1.05 

13,548 

Hated:  January  2.5.  2013. 

Audrey  Rowe, 

Adininisiralor.  Food  and  Nutrition  Service. 
Attachments 

BILLING  CODE  3410-30-P 
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OMB  APPROVED  NO.  0584-0067 
Expiration  Date  XX«X/XXXX 

According  to  the  Paperwork  Reduction  Act  of  1995  no  persons  are  required  to  responc)  to  a  Collection  of  Information  unless  it 
displays  a  valid  OMB  control  number  The  valid  OMB  control  number  for  this  information  collection  is  0584-0067  The  time 
required  to  complete  this  inforniation  collection  is  estimated  to  average  15  minutes  per  response,  including  the  time  to  review 
instructions  search  existing  data  resources,  gather  the  data  needed,  and  complete  and  review  the  information  collection 


INSTRUCTIONS;  Sign  atxl  submit  the  original  and  one  copy  of  this  Agreement  to  your  FNS  regional  office.  You  must  have  original 
signatures  on  both  copies  of  the  agreement  and  the  following  attachments,  which  become  part  of  this  Agreement  Certification 
Regarding  the  Drug-Free  Workplace  Requirements  (Form  AD-1049)  Certification  Regarding  Lobbying,  and  Disclosure  of  Lobbying 
Activities  (Form  SF-LLL) 


FEDERAL-STATE  AGREEMENT 
CHILD  NUTRITION  AND  FOOD  DISTRIBUTION  PROGRAMS 
FOOD  AND  NUTRITION  SERVICE 
U.S.  DEPARTMENT  OF  AGRICULTURE 

1 .  What  is  the  purpose  of  this  agreement? 

This  agreement  sets  out  the  requirements  for  administering  the  Child  Nutrition  Programs  and  the  Food  Distribution 
Programs, 


2.  Who  are  the  parties  to  this  agreement? 

The  Food  and  Nutrition  Service  (FNS)  U  S  Department  of  Agriculture  (USDA)  _ 

(State  agenc'.')  in  consideration  of  the  funds  and  comnnodities  provided  by  FNS  fo  the  State  agency  and  the  services 
provided  by  tne  State  agency  the  parties  agree  to  the  provisions  of  this  agreement 


3.  What  programs  does  this  agreement  cover? 

This  agreement  covers  the  programs  noted  with  an  "x"  in  the  chart  below  If  the  State  agency  decides  to  discontinue  or 
begin  administration  of  any  of  these  pre^rams  after  signing  this  agreement  the  State  agency  must  provide  FNS  advance 
written  notice,  including  the  pro|-X3sea  enedive  date  of  the  change  Upon  approval  of  the  request,  FNS  will  enter  into  a 
iiew  agreement  or  amend  this  agieement. 


National 

School 

Lunch 

Program 

School 

Breakfast 

Program 

Special 

Milk 

Program 

Com¬ 

modity 

School 

Program 

Child  and 
Adult  Cate 
Food 
Program 

Summer 

Food 

Service 

Program 

Nutrition 

Education 

Training 

Food 

Distri¬ 

bution 

Programs 

Public  schools 

n 

■nn 

n 

n 

■m 

n 

n 

I 

Piivate  schools 

n 

n 

__n. 

mBm 

n 

CL, 

n 

Public  lesidential  child  care  institutions 

n 

n 

f  1 

■ii 

□_ 

n 

n 

Private  residential  child  care  institutions 

Zrij 

ri 

nm 

n 

SI 

n 

BB 

n 

Nonresidential  child  care  institutions 

n 

SB 

■n 

n 

Nonresidential  adult  care  institutions 

■Mi 

■[■[I 

.  ri 

Service  institutions  (including  camps) 

■n 

■■■ 

SI 

■II 

BS 

Charitable  institutions 

iiiiimi 

■■ 

■n 

Disasters  and  situations  of  distress 

_ 

n 

CSFP 

n 

FDPlR  and  FDPI  in  Oklahoma 

nmni 

HI 

Nonprofit  summer  camps 

n 

mil 

TEFAP 

n 

Other  (describe) 

_„.a_ 

n 

PI 
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4.  What  are  the  definitions  for  the  terms  used  in  this  agreement? 

The  terms  in  this  agreement  have  the  same  meaning  as  they  are  defined  in  the  program  statutes,  program  regulations,  and  the 
glossary  in  Appendix  A  to  this  agreement. 

5.  What  Is  the  authority  for  this  agreement^ 

This  agreement  is  authorized  by  the  program  statutes  listed  m  Appendix  A  to  this  agreement 


6.  What  IS  the  duration  of  this  agreement? 

This  agreement  is  effectwe  for  the  Federal  Fiscal  Year  from  October  1  , _ to  September  30, _ .  This  agreement  may  be 

extended  by  FNS  The  extension  will  be  in  the  form  of  the  annual  grant  award  document  announcing  the  grant  amounts  for  each 
program  for  each  Federal  Fiscal  Year 


7.  How  may  this  agreement  be  terminated? 

This  agreement  may  be  terminated  in  accordance  with  the  program  statutes,  program  regulations,  and  7  CFR  Parts  3015  124  3016  43 
and  3016  44 


8.  May  this  agreement  be  amended? 

This  agreement  may  be  amended  only  by  FNS.  However,  either  FNS  or  the  State  agency  may  propose  amendments.  FNS 
amendments  are  not  subject  to  approval  by  the  State  agency  By  continuing  to  operate  the  covered  programs  after  an  amendment  to 
this  agreement  the  State  agency  agrees  to  comply  with  the  amendment 

If  the  State  agency  does  not  wish  to  comply  with  an  amendment,  the  State  agency  must  seek  to  terminate  the  agreement  in  accordance 
with  Section  7  of  this  agreement 


9.  What  are  the  requirements  for  FNS? 

Subject  to  available  appropriations,  FNS  will  provide  funds  and  commodities  to  the  State  agency  for  the  programs  covered  by  this 
agreement  In  addition  and  also  subject  to  available  appropriations  FNS  will  provide  State  Administrative  Expense  funds  and  Cash-m- 
Lieu  of  Donated  Foods  (7  CFR  Part  240)  wtien  the  State  agency  is  approved  to  administer  a  program  for  wfnch  those  funds  are 
available 

FNS  will  provide  the  funds  and  commodities  in  accordance  with  program  statutes,  program  regulations,  any  FNS  Instructions,  policy 
memoranda,  guidance  and  other  written  directives  interpreting  the  program  statutes  and  program  regulations,  and  the  other  statutes 
and  regulations  cited  in  this  agreement 


10.  What  are  the  requirements  for  the  State  agency? 


A.  Program  Statutes.  Program  Regulations,  Instructions.  Policy  Memoranda,  and  Guidance 

The  State  agency  will  comply  with  the  program  statutes  and  program  regulations  applicable  to  the  programs  covered  by  this  agreement 
The  State  agency  also  will  comply  with  any  FNS  instructions,  policy  memoranda,  guidance  and  other  written  directives  interpreting  the 
program  statutes  and  program  regulations  applicable  to  those  programs. 


B  Departmental  Regulations  on  Grants  and  Cooperative  Agreements 
The  State  agency  will  comply  with  the  following  USDA  Regulation.s 
I.  7  CFR  Part  3015.  Uniform  Federal  Assistance  Regulations 

ii  7  CFR  Part  3016  Uniform  Administratwe  Requirements  for  Grants  and  Cooperative  Agreements, 

lii.  7  CFR  Part  3019,  Uniform  Administrative  Requirements  for  Grants  and  Agreements  with  Institutions  of  Higher 

Education,  Hospitals  and  Other  Non-Profit  Organizations,  and  Institutions, 

IV.  7  CFR  Part  3051 .  Audits  of  Institutions  of  Higher  Education  and  Other  Nonprofit  Institutions, 

V.  7  CFR  Part  3052  Audits  of  States  Loc.al  Governments,  and  Nonprofit  Organizations 
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C  Debarment  and  Suspension 

The  State  agency  will  comply  with  7  CFR  Part  3017  Subparts  A-E,  Governmentwide  Debarment  and  Suspension  (Nonprocurement)  If 
this  agreement  covers  Food  Distribution  Programs  other  than  food  distribution  related  to  the  Child  Nutrition  Programs,  and  the  State 
agency  has  signed  and  attached  to  this  agreement  the  Certificate  Regarding  Debarment  Suspension,  and  Other  Responsibility 
Matters- Primary  Covered  T ransactions,  the  SA  must  submit  an  additional  Certification  to  FNS  by  October  1  of  each  year 


D  Nondiscnmination  and  Equal  Employment  Opportunity 

The  State  agency  will  comply  with  the  follo'wing  nondiscrimination  statutes  and  regulations,  any  other  relatCKl  regulations, 
and  any  FNS  and  USDA  nondiscrimination  directives. 

I  Title  VI  of  the  Civil  Rights  Act  of  1964  (42  U  SC  200d  et  seq  ),  USDA  regulations  at  7  CFR  Part  15, 

Nondiscrimination,  and  Department  of  Justice  regulations  at  28  CFR  Part  42,  Nondiscrimination.  Equal 
Employment  Opportunity:  Policies  and  Proceduies 

ii  Title  IX  of  the  Education  Amendments  of  1972  (20  U  S  C  1681  et  seq  )  and  USDA  regulations  at  7  CFR 

Part  15a.  Education  Piogranis  or  Activities  Receiving  or  Benefittmg  from  Federal  Financial  Assistance; 

111  Section  504  of  the  Rehabilitation  Act  of  1973  (29  U  S  C  794),  USDA  regulations  at  7  CFR  Part  15b, 

Nondiscrimination  on  the  Basis  of  Flandicap  in  Programs  and  Activities  Receiving  Federal 
Financial  Assistance  and  Department  of  Justice  regulations  at  28  CFR  Part  41,  Implementation  of 
Executive  Order  12250  Nondiscrimination  On  The  Basis  of  Flandicap  In  Federally  Assisted  Programs:  and 

iv  The  Age  Disaimination  Act  of  1975  42  (U.SC  6101  et  seq  ), 

The  State  agency  assures  that  it  will  immediately  take  any  measures  necessary  to  effectuate  the  requirements  m  the  laws,  regulations 
and  directives  The  State  agency  gives  this  assurance  in  consideration  of  and  for  the  purpose  of  obtaining  the  funds  and  commodities 
provided  under  this  agreement 


E.  Lobbying 

The  State  agency  will  comply  with  the  7  CFR  Part  3018,  New  Restrictions  on  Lobbying  and  has  signed  and  attached  to  this  agreement 
the  Certificate  Regarding  Lobbying  and  if  applicable,  the  Disclosure  of  Lobbying  Activities  (Forms  SF-LLL)  and  annually  will  sign  and 
submit  a  certificate  if  applicable  Form  SF-LLL  to  FNS 


F.  Drug-Free  Workplace 


The  State  agency  will  comply  with  7  CFR  Part  3017  Subpart  F,  Drug-Free  Workplace  and  will  maintain  a  drug-free  workplace  in 
accordance  with  (ctieck  one) 


□ 

□ 


T  he  current  annual  single  State  or  State  agency  drug-free  workplace  certification  statement  that  is  on  file  with  USDA 


The  Certification  Regarding  tlie  Drug-Free  Workplace  Requirements  (Form  AD-1049)  that  the  State  agency  has  signed  and 
attached  to  this  agreement 


1 1 ,  Flow  do  changed  or  new  statutes,  regulations,  instructions,  policy  memoranda,  and  guidance  affect  this  agreement? 

By  continuing  to  operate  t)ie  coveied  programs  after  the  enactment  or  issuance  of  any  changed  or  new  statutes  or  regulations 
applicable  to  the  programs  covered  by  this  agreement  and  any  changed  or  new  instructions,  policy  memoranda,  guidance,  and  other 
written  directives  interpreting  these  statutes  or  regulations  the  State  agency  agrees  to  comply  with  them 

If  the  State  agency  does  not  wish  to  comply  with  any  changes  or  new  items,  the  State  agency  must  seek  to  terminate  the  agreement  in 
accordance  'with  Section  7  of  this  Agreement 

12.  Signatures 


STATE  AGENCY 

USDA 

By  (Signature) 

By  (Signature) 

TITLE 

TITLE 

DATE 

DATE 
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Appendix  A  -  Glossary 

"Child  Nutrition  Programs"  means 

National  School  Lunch  Program  (NSLP) 

Special  Milk  Program  for  Children  (SMP) 

School  Breakfati  Program  (SBP) 

Commodity  School  Program 
Summer  Food  Service  Program  (SFSP) 

Child  and  Adult  Caie  Food  Program  (CACFP)  I 

Nutrition  Education  and  Training  Program  (NET)  I 

State  Administiative  Expense  F  unds  (SAE) 


"Food  Distribution  Programs"  means 

The  commodity  donation  portion  of  the  Child  Nutrition  Programs 
Commodity  assistance  for  charitable  institutions 
Commodity  Supplemental  Food  Program  (CSFP) 

Commodity  assistance  for  disasters  and  situations  of  distress 
Food  Distribution  Program  for  households  on  Indian  reservations  (FDPIR) 
Food  Distribution  Program  for  Indian  households  (FDPI)  in  Oklahoma 
Commodity  assistance  for  nonprofit  summer  camps 
The  Emergeixiy  Food  Assistance  Program  (TEFAP) 


"Program  Statutes"  means 
for  the  Child  Nutrition  FTpgrams 

Richard  B  Russell.  National  School  Lunch  Act  (42  U.S.C.  1751  -6911) 

Child  Nutrition  Act  of  1966  (42  U  S  C  1771-91) 

for  tho  Food  OistrsbutiO!'  Pfoorsros 

general  and.charitabjft  institutions 

Comnxsdity  Distribution  Reform  Act  and  WIC  Amendments  of  1987  (7  U  S  C  612c.  note) 

Section  32  of  the  Act  of  August  24.  1935  (7  U  S  C  612c) 

Section  416(a)  of  the  Agricultural  Act  of  1949  (7  U  S  C  1431(a)) 

CSFP 

Sections  4(a)  and  5  of  the  Agiicultuie  and  Consumer  Protection  Act  of  1973  (7  U  S  C  612c  note) 

Disasters  and  Situations  of  Distress 

Section  412  and  413  of  the  Robert  T  Stafford  Disaster  Relief  and  Emergency  Assistance  Act  (42  U  S.C  5179-80) 
Section  4(a)  of  the  Agriculture  and  Consumer  Protection  Act  of  1973  (7  U.S.C  61 2c  note) 


FDPIR 

Section  4(b)  of  the  Food  Stamp  Act  of  1977  (7  U  S.C  2013(b)) 

Section  4(a)  of  the  Agriculture  and  Consumer  Protection  Act  of  1973  (7  U.S  C  612c  note) 
FDPI  for  Oklahoma 

Section  1336  of  the  Food  Stamp  and  Commodity  Distribution  Amendments  of  1981 
Nonprofit  Sumnner  Camps  for  Children 

Section  4(a)  of  the  Agriculture  and  Consumer  Protection  Art  of  1973  (7  U.S.C.  612c  note) 
TEFAP 

Emergency  Food  Assistance  Art  of  1983  (7  LJ.S.C.  7501-16) 
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"Program  Regulations"  means  the  regulations  rioted  below 

7  CFR  Part  210  National  School  Lunch  Program 
Part  215  Special  Milk  Program  for  Children 
Part  220  School  Breakfast  Program 
Part  225  Summer  Food  Service  Program 
Part  226  Child  and  Adult  Care  Food  Program 
Part  227  Nutrition  Education  and  T  raining  Program 
Part  235  State  Administrative  Expense  funds 
Part  240  Cash  in  Lieu  of  donated  foods 

Part  245  Determining  eligibility  for  free  and  reduced  price  meals  and  free  milk  in  schools 
Part  247  Commodity  Supplemental  Food  Program 

Part  250  Donation  of  foods  for  use  in  the  United  States,  its  territories  and  possessions  and  areas  under  its  jurisdiction 
Part  251  The  Emergency  Food  Assistance  Program 

Part  253  Administration  of  the  Food  Distribution  Program  for  households  on  Indian  reservations 
Part  254  Administration  of  the  Food  Distribution  Program  for  Indian  households  in  Oklahoina 
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Print  I 

OMB  APPROVED  NO.  0684-0067 

_ _ Expiration  Dale:  XX/XX/XXXX 

U  S.  DEPART^'ENT  OF  AGRICULTURE  •  FOOD  AND  rtUTRITlOH  SERVICE  j  GRANTEE  NAME 

STATE  ADMINISTRATIVE  EXPENSE  FUNDS  i 
REALLOCATION  REPORT  | 

j  See  Instructions  on  Reverse  j 

According  to  the  PaperA-ork  Reduction  Act  of  1995.  no  persons  are  required  to  respond  to  a  collection  of  information  unless  it  displays  a  valid 
I  OMB  control  number.  The  valid  OMB  control  number  tor  this  information  collection  is  0584-0067.  The  time  required  to  complete  this  information 

I  collection  is  estimated  to  average  1?  5  hours  per  response,  including  the  time  for  reviewing  instructions  searching  existing  data  sources,  gathering 

i  and  maintaining  the  data  needed  and  completing  and  reviewing  the  collection  of  information 


CURRENT  STATUS  OF  SAE  FUNDS  (to  be  completed  by  regional  office) 

CURRENT  FISCAL  YEAR 

AUTHORIZED  FUNDING  LEVEL  S 

1.  USE  OF  AUTHORIZED  FUNDING  LE\'EL 

DOLLAR  AMOUNT 

TOTAL  DOLLARS 

A  Estimate  ol  funds  to  be  obligated  by  September  30  of  the  current  fiscal  year 

B.  Funds  from  the  Current  Fiscal  Year  Grant  to  be  carried  over  for  obligation  and 

expenditure  dunng  the  next  fiscal  year 

S 

s 

II.  TO  INCREASE  THE  AUTHORIZED  FUNDING  LEVEL  (Justification  Required) 

TOTAL  AMOUNT  OF  ADDITKTNAL  FUNDS  REOLIESTED  IN  EXCESS  OF  AUTHORIZED  FUNDING  LEVEL 

(MUST  EQUAL  A  +  B) 

A  Amount  o(  these  funds  to  be  obligated  by  September  30  of  the  current 

fiscal  year 

B  Amount  of  these  funds  to  be  carried  over  for  obligation  and  expenditure 

during  the  next  fiscal  year 

s 

s 

s 

HI.  TO  DECREASE  THE  AUTHORIZED  FUNDING  LEVEL 

TOTAL  AMOUNT  OF  FUNDS  TO  BE  RETURNED  TO  FNS  (MUST  EQUAL  A  ♦  B) 

A,  Funds  from  the  Current  Fiscal  Year  Grant  to  be  returned. 

B  Funds  from  the  Preceding  Fiscal  Year  Grant  to  be  returned 

s 

s 

s 

IV  ASSURANCES 


BY  SIGNING  BELOW.  I  (THE  AUTHROIZED  STATE  OFFICIAL)  ATTEST  THAT  THE  STATE  AGENCY 


A  Will  need  the  total  amount  of  additional  funds  indicated  under  Section  II  (Total  Dollars)  for  the  Current  Fiscal  Year  Grant. 

B.  Authorizes  release  and  hereby  releases  from  its  Current  Fiscal  Year  Grant  the  amount  entered  on  Line  III.  A  and  from  its 
Preceding  Fiscal  Year  Grant  the  amount  entered  on  Line  III.  B  making  such  funds  available  to  FNS  for  reallocation  to 
other  State  agencies. 


V.  SIGNATURES 

AUTHORIZED  STATE  OFFICIAL  1  TITLE 


DATE 


REGIONAL  ADMINISTRATOR  OR  DESIGNATED  FNS  OFFICIAL 


DATE 


FORM  FNS-525  (06-1 1)  Previous  Edilions  Obsolete 


SBU 


Electronic  Form  Version  Designed  in  Adobe  9.1  Version 
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INSTRUCTIONS  FOR  FNS-525 

(All  Items  Are  Self-Explanatory  Unless  Noted  Below) 


All  State  agencies  (SAs)  must  complete  this  form  This  must  SECTION  II  -  TO  INCREASE  THE  AUTHORIZED  FUNDING 

be  clone  even  it  an  SA  is  not  requesting  or  returning  funds  LEVEL 


DEFINITIONS  (For  purposes  of  this  report) 


1  AUTHORIZED  FUNDING  LEVEL  -  The  amount  ot  SAE 
funds  available  to  an  SA  for  a  given  fiscal  year  including 
the  Current  Fiscal  Year  Grant  plus  previous  fiscal  year's 
carryover  funds. 


2  CARRYOVER  FUNDS  -  SAE  funds  which  are  available  to 
the  SA  for  obhgation  and  expenditure  during  the  second 
year  ot  the  grant 


3  CURRENT  FISCAL  YEAR  GRANT  -  SAE  grant  available  for 
the  current  and  next  fiscal  years,  and  expiring  September 
30  of  the  next  fiscal  year 


4  PRECEDING  FISCAL  YEAR  GRANT  -  SAE  grant  available 
for  the  pxeceding  and  current  fiscal  years,  ancTexpiring 
September  30  or  ttie  current  fiscal  yeai 


5  OBLIGATION  -  This  includes  outlays  and  unliq^uidated 
obligations  as  reported  on  line  "K"  of  the  SF-269  report 


CURRENT  STATUS  OF  SAE  FUNDS 


Review  the  information  completed  by  the  regional  office  for 
accuracy  Please  contact  the  regional  office  if  there  is  any 
discrepancy 


SECTION  I  -  USE  OF  AUTHORIZED  FUNDING  LEVEL 

Please  note  Under  Current  Status  of  SAE  Funds  the 
Authorized  Funding  Level  should  equal  the  sum  of  I.  A  and 
I  B  and  III  if  these  amounts  aie  not  equal,  please  provide 
an  explanation  for  the  difference 

Enter  the  best  estimate  of  the  amount  of  the  Authorized 
Funding  Level  (under  Current  Status  of  SAE  Funds)  which 
will  be  obligated  by  September  30  of  the  current  fiscal  year 


Before  any  request  foi  additional  funds  can  be  considered, 
an  explanation  for  the  planned  use  of  carryover  funds  is 
necessary  Any  carryover  funds  for  the  current  fiscal  year 
an  SA  anitcipafes  having  must  be  earmarked  for  an  essential 
one-time  only  activity  Requests  from  SAs  will  be  considered 
for  funding  only  to  the  extent  that  anticipated  carryover  funds 
are  insufficient  to  cover  essential  one-time  only  activities 

A  written  justification  is  required  for  each  activity  for  which 
funds  are  lequested  Only  requests  from  an  SA  for  one-time 
only  activities  that  can  be  demonstrated  to  be  essential  to  the 
administration  of  its  program(s)  will  be  considered  for  fund¬ 
ing  The  justification  included  with  the  request  for  realloca¬ 
tion  funds  must  include  the  following: 

1 .  Description  of  the  use  of  funds  ■  objectives  and 
activities  planned 

2  If  more  than  one  item  is  being  requested,  rank  the 
Items  in  descending  order  of  priority. 

3  Description  of  how  the  Child  Nutrition  Programs  will 
be  adversely  affected  if  an  S.A  does  not  receive 
reallocation  funds 

4  For  projects  •  a)  time  period  during  which  project  is 
to  be  completed;  b)  the  methods  to  be  used  in 
evaluating  the  project,  and  c)  the  results  to  be 
obtained 

5.  Itemized  costs  of  activity,  including  (as  applicable) 
a)  salaries  and  fringe  tjenefits.  b)  travel  expenses, 
c)  office  equipment  d)  training  and  education, 

e)  general  administrative  costs  (specify),  f)  other 
costs  (specify  and  explain)  g)  total  direct  costs, 
li)  total  indirect  costs  and  i)  total  costs 

6.  Sources  of  funding  for  activity,  including  (as 
applicable)  a)  local  contribution,  b)  State  contribut¬ 
ion  and  c)  total  amount  of  SAE  request 

SECTION  IV  -  ASSURANCES 

A  Applicable  only  to  those  SAs  requesting  SAE  funds 

B  Applicable  only  to  those  SAs  returning  SAE  funds 
SECTION  V  -  SIGNATURES 

All  SAs  must  sign  this  form  This  must  be  done  even  if  an 
SA  IS  not  requesting  or  leturning  funds 
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FINANCIAL  STATUS  REPORT 
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State  agerKy  to  90>ds  ar>d  other  pfoperty  ’cceivM  and  for  sevices  performed  b>  en'ptoyees  contractors  sobgranteos  and  other  payees 
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•o  an  ir>strtjiiOn  tor  As  Program  costs  pno*  to  the  nwrth  ir>  which  such  costs  wiW  be  incurred) 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Emergency  Food  Assistance  Program; 
Availability  of  Foods  for  Fiscal  Year 
2013 

AGENCY:  Food  and  Nutrition  Service. 
IJSDA. 

ACTION:  Notice. 

SUMMARY:  Thi.s  notice  announces  the 
surplus  and  purcha.sed  foods  that  the 
□('partinent  ex])ects  to  make  available 
for  donation  to  States  for  use  in 
jiroviding  nutrition  assistance  to  the 
needy  under  the  Emergency  Food 
Assistance  Program  (TEFAP)  in  Fiscal 
Year  (FY)  2013.  The  foods  made 
available  under  this  notice  mu.st,  at  the 
discretion  of  the  State,  he  distributed  to 
eligible  retapient  agencies  (ERAs)  for 
use  in  |)reparing  meals  and/or  for 
distribution  to  hoiistiholds  for  home 
consumption. 

DATES:  Effect i\v  Date:  (Ictoher  1.  2012. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Fiala,  Policy  Branch.  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  IJ.S.  Dejjartment  of 
Agriculture,  3101  Park  ('.enter  Drive, 
Alexandria,  Virginia  22302-1  .'5‘)4  or 
telephone  (703)  30f)-2002. 
SUPPLEMENTARY  INFORMATION: 

In  accordance  with  the  provisions  set 
forth  in  the  Emergemev  Food  Assistance 
Act  of  1083  (EFAA),  7  II.S.C.  7.'101 ,  et 
seq.,  and  the  Food  and  Nutrition  Act  of 
2008,  7  ll.S.d  2030,  the  Department 
makes  foods  available  to  States  for  use 
in  ])roviding  nutrition  assistance  to 
tho.se  in  need  through  TEFAP.  In 
accordance  with  section  214  of  the 
EFAA,  7  U.S.C.  751.0,  00  percent  of  each 
State's  share  of  TEFAP  foods  is  ha.sed  on 
the  number  of  jjeople  with  incomes 
below  the  poverty  level  within  the  State; 
and  40  ])ercent  on  the  number  of 
unemjjloyed  persons  within  the  State. 
State  officnals  are  res])onsihle  for 
e.stablishing  the  network  through  which 
the  foods  will  he  used  by  ERAs  in 
providing  nutrition  a.ssistance  to  those 
in  need  and  for  allocating  foods  among 
lho.se  ERAs.  States  have  full  di.scretion 
in  determining  the  amount  of  foods  that 
will  be  made  available  to  ERAs  for  use 
in  preparing  meals  and/or  for 
distribution  to  households  for  home 
consumption. 

The  types  of  foods  the  De])artment 
expec:ls  to  make  available  to  .States  for 
distribution  through  TEFAP  in  FY  2013 
are  descrihetl  below. 

Surplus  Foods 

Sur])lu.s  foods  donated  for  distribution 
under  TEFAP  are  Commoditv  Credit 


Corporation  (CCC)  foods  purcha.sed 
under  the  authority  of  section  410  of  the 
Agricultural  Act  of  1940,  7  U.S.C.  1431 
(section  410)  and  foods  ])urcha.sed 
under  the  surplus  nanoval  authority  of 
section  32  of  the  Act  of  August  24,  1935, 

7  II..S.C.  012c  (s(;ction  32).  The  types  of 
foods  typically  ])urcha.s(;d  under  section 
410  include  dairy,  grains,  oils,  and 
peanut  products.  The  ty))e.s  of  foods 
])urcha.sed  under  section  32  include 
meat,  iioultry,  fish,  vegetables,  drv 
beans,  jnices,  and  frnits. 

Ai)proximately  .$274.5  million  in 
surj)lu.s  foods  acejuired  in  FY  2012  are 
being  delivered  to  States  in  FY  2013. 
The.se  foods  include  beans  (dried, 
canned),  blueberries,  carrots,  catfish, 
chicken  (leg  (juarters,  thighs/ 
drum.sticks),  cranberry  .sauce,  grape 
juice,  lamb  (leg,  shoulder),  mixed  fruit, 
orange  juice,  peaches,  pears,  pork 
(canned,  frozen),  potatoes,  and  tomatoes 
(diced,  juice,  sauce).  Other  .sur]jlu.s 
foods  may  he  made  available  to  TEFAP 
throughout  the  year.  The  D(;])artment 
would  like  to  |)oint  out  that  food 
accpiisitions  are  based  on  changing 
agricultural  market  conditions; 
ther(;fore,  the  availability  of  foods  is 
subject  to  change. 

Purchased  Foods 

In  accordance  with  .section  27  of  the 
Food  and  Nutrition  Act  of  2()()8.  7 
U..S.C’..  2039,  the  .Secretary  is  directed  to 
purcdia.se  .$205.75  million  worth  of  foods 
in  FY  2013  for  distribution  through 
TEFAP.  These  foods  are  made  availabh; 
to  .Stat(;.s  in  addition  to  those  surplus 
foods  which  otherwise  might  he 
provid(;d  to  .States  for  distribution  under 
TEFAP. 

For  FY  2013,  the  Department 
anticipates  purchasing  the  following 
foods  for  di.stribution  through  TEFAP: 
dehydrated  potatoes,  dried  plums, 
raisins,  frozen  ground  beef,  frozen 
whole  chicken,  frozen  ham,  frozen 
turk(;y  roast,  hlackeye  beans,  garbanzo 
h(;ans,  great  northern  beans,  light  red 
kidney  beans,  lentils,  lima  beans,  ])into 
beans,  egg  mix,  shell  eggs,  lowfat  bakery 
mix,  egg  noodles,  white  and  yellow  corn 
grits,  spaghetti,  macaroni,  oats,  peanut 
l)utter,  roasted  j)eanuts,  brown  and 
white  rice,  whole  grain  rotini,  whole 
grain  macaroni,  wliole  grain  .s])aghetti, 
vegetable  oil,  ultra  high  temperature 
lluid  1  percent  milk,  bran  flakes,  corn 
flakes,  oat  c(;real,  rice  cereal,  corn 
cereal,  and  corn  and  rice  cereal;  the 
following  canned  items:  green  beans, 
hlackeye  beans,  kidney  beans,  refried 
beans,  vegetarian  beans,  carrots,  cream 
corn,  whole  kernel  corn,  peas,  sliced 
potatoes,  pum])kin,  spaghetti  .sauce, 
spinach,  sweet  potatoes,  tomatoes,  diced 
tomatoes,  tomato  .sauce,  mixed 


vegetables,  tomato  soup,  vegetable  soup, 
cream  of  chicken  and  mushroom  .soups, 
apricots,  applesauce,  mixed  fruit, 
peaches,  pears,  beef,  beef  stew,  chicken, 
|)ork,  and  salmon;  and  the  following 
i)ottled  juices:  apple,  cherry  apple,  cran- 
apple,  gra])e.  grapefruit,  orange,  and 
tomato.  The  amounts  of  each  item 
purcha.sed  will  de])end  on  the  pric;es  the 
Department  mu.st  ])ay,  as  well  as  the 
quantity  of  each  item  reque.sted  by  the 
.States.  Changes  in  agricultural  market 
conditions  may  result  in  the  availability 
of  additional  types  of  foods  or  the  non¬ 
availability  of  one  or  more  types  li.sted 
above. 

Dal(!(l:  J.miuirv  25.  2013. 

Audrey  Rowe, 

Administrator.  Food  and  Nutrition  Service. 
II'R  Doc.  20i:i-022.'i.s  Kited  2-1-1:;:  8:4,1  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Summer  Food  Service  Program;  2013 
Reimbursement  Rates 

agency:  Food  and  Nutrition  .Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  Thi.s  notice  informs  the  jmblic 
of  the  annual  adjustments  to  the 
reimhursenient  rates  for  meals  served  in 
the  .Summer  Food  .Servii'.e  Brogram  for 
Cihildren.  These  adju.stments  address 
changes  in  the  (ionsumer  Frice  Index,  as 
recpiired  under  the  Richard  B.  Ru.ssell 
National  School  Eunch  Act.  The  2013 
reimbursement  rates  are  presented  as  a 
combined  .set  of  rates  to  highlight 
simplified  cost  accounting  })rocedure.s. 
The  2013  rates  are  also  presented 
individually,  as  separate  operating  and 
administrative  rates  of  reimbursement, 
to  show  the  effect  of  the  Consumer  Brice 
Index  adjustment  on  each  rate. 

DATES:  Effective  Date:  )anuary  1.  2013. 
FOR  FURTHER  INFORMATION  CONTACT:  I’ina 
Namian,  .Section  Head,  Bolicy  and 
Brogram  Development  Branch,  Cfhild 
Nutrition  Division.  Food  and  Nutrition 
.Service,  United  .States  Department  of 
Agriculture.  3101  Bark  Center  Drive, 
.Suite  1200,  Alexandria.  Virginia  22302, 
703-30.5-2590. 

SUPPLEMENTARY  INFORMATION: 

The  .Summer  Food  .Service  Brogram 
(SF.SB)  is  li.sted  in  the  Ciatalog  of  Federal 
Domestic  Assistance  under  No.  10.559 
and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  reejuires 
intergovernmental  consultation  with 
State  and  local  officials.  (.See  7  (^F'R  Bart 
3015,  Sul)])art  V.  and  final  rule-related 


In  acc.ordaiKx;  with  iIk;  J’nponvork 
Roclucl.on  Act  of  inpr,  44  IJ  S.C.  2501- 
no  now  n‘conlko(!pin<>  or 
rnporlnig  r(!(inin>ni(;nts  Inn  o  l)o(,,i 
nu.liK  (>(1  tliiit  ;,ro  snl)j(!(;f  to  approval 

;n.;n.lnK)mc:o..fNlana,onJ 

Jins  notico  is  not  a  n.lo  as  clofinod  by 
Ol  /^'‘>>^'l»lity  Act.  5  ii.s.c: 

2.  and  thus  IS  exempt  from  the 
X's.ons  .d-that  Act.  Adclitionali;' Ibis 

notice  lias  been  detennined  to  be  ' 
oxenipt  from  formal  review  bv  the  Office 

ofManaHementandl3iidf.et  under 

bxeciitive  Order  12H()(i. 

nntinilions 

'Hin  terms  used  in  this  notice  have  the 
H  ailing  a.scribed  to  them  under  7  CFR 

Iart22r.oftheSFSl>regiilation.s. 

background 

J  In.s  notice  informs  the  imblic  of  the 
annual  adjnstnieiits  to  the 

njiml,urs,,,,,,nu  ,al„.,r„r,„„,|ss,„,,,|  i„ 

V  with  sections  12111 

the  0-  I  i  ^  1  7()1 .  of 

•<»-'lnnd  II.  Riis.sell  National  School 
Act  (NSLA)  and  SFSR  re-mla  L 

22r..  the  UnitcHl 

•Jnpaitmeiit  ol  Agriculture  annonnees 


20,,VN,„ic„,s 


(lining  (.aleiidar  year  201  ;i. 

H!  20 1.2  rcinihnr.senient  rates  are 
piosenled  as  a  combined  ,sel  of  rates  to 
highlight  simplified  cost  accomiling 
pHK.odiires.  Roimhiir.senient  is  ha.sed 
•soClyon  a  “meals  times  rates” 

^"F)n.  unthont  conipari.son  to 
at.tnal  or  budgeted  costs 
.Sponsors  receive  reiniimr.senient  that 
IS  de  ernnned  by  the  ninnber  of 
i()nnbnr.sable  meals  served  nuiltiplied 
In  llu  combined  rates  for  food  sorvioo 
opniations  and  administration, 
lowever,  the  combined  rate  is  based  on 

s;^)arahM^ieratingan(la(bninist;!oiv;^^^ 
ates  of  remibur.senient,  each  of  which  is 
adinsted  diflerently  for  inflation. 
C:alculalion  of  Rales 

oi..iml,VKlu,,liy„ulh„rizo,l  lino 

n  M  procedures  jirovide 
(ixibihty  enabling  .sjion.sors  to  manage 
liioir  reiinbiirsements  to  pay  for  any  ^  ' 
allowable  cost,  regardless  of  the  cost 
agory.  Sponsors  remain  resiionsible 

Jnnvever.  lor  ensuring  proper 
adnimistration  of  the  Program,  while 


- fo^S^^cb  P^^0,3  Rb,mbu«sbmbnt 

Pe.  .ea,  ,a,es  .  o,  .aCona  u.S.  <,o„a,a 


IIk:  operating  and  administrative 
'■•'las  are  calculated  .sejiarately 
However,  the  calculations  of' 
‘•dpisinients  for  both  cost  categories  are 

ood  A  nay  horn  Homo  series  of  the 

(.(insnnier  Price  Index  for  Allllrban 

-onsumers.  published  by  the  Rnrean  of 

.aborStati.sticsoftlie  United  States 
Hiiparlnninl  of  Labcir.  llHiy  repn:.sent  a 

2;;i(,  percent  increase  in  this  series  for 
l  m  2  montb  period,  from  November 

224  lie  ""n/  (from 

2.  y)4(,  in  November  2011  to  240.()2«  in 
November  2012). 

Table  of  2012  Reimbursement  Rates 

I’msentation  of  the  2012  inaxinunn 
pai  meal  rates  for  meals  served  to 

om  the  calculations  of  ojierational  and 
administrative  jiayments,  which  are 
Hither  exjilained  in  this  notice.  The 
total  amount  of  payments  to  State 
agencies  lor  di.sbiirsenienl  to  SFSP 
■sponsors  will  be  based  upon  these 
ad)n.sted  combined  rates  and  the 

mnnber  of  nieals  of  each  type  serveil 

t  tiose  adjusted  rates  will  be  i,,  effect’ 

fmin  aniiary  1.2012  through  December 


Breakfast  . 

Lunch  or  Supper 
Snack  . 


Operating  Rales 

Till!  imHion  of  llin  SI'SP  riitc.s  for 
'’I"’'' . .  is  liHsoil  on  |,„yn,„„l 


All  States  except  Alaska 
and  Hawaii 

Alaska  | 

Rural  or 
self-prep 
sites 

All  other 
types  of 
sites 

Rural  or 

1  self-prep 
sites  1 

1  All  other  I 

1  types  of 

I  sites 

1 .9800 
3.4700 

I  0.8200 

1.9425 

3.4125 

0.8000 

3.2100 

5.6325 

1 .3350 

3.1500 

5.5425 

1 .3050 

Rural  or 
self-prep 
sites 


All  other 
types  of 
sites 


NS  A  42  1.2(b)(1)  of  the 

N.SLA,  42  U.S.C.l  701  (b)(1).  They  are 

lonnded  down  to  the  nearest  whole 


(-(Kit.  as  recjiiired  by  .section  ll(a)(2)(Bl 
of  the  NSLA,  42  U.S.C.  1  759a(a)(2)(B). 


_^in.  .ales  fr.s.  Oollais.  loonOeO  foe  neares,  wBole  cen,  1 


Breakfast  .  ^  - - - 

Lunch  or  Supper  ....  . 

Snack  . . 


Administrative  Rates 

TIi, ,  a, lininia, ra, iv„o„,,|  I 

Nil.  ri!iniliur.siiinonl  is  niilli„riz,.,|  iin<l|.r 
. . .  lW)l(:)|onh,,N.SI.A.42 


All  states 

- -  1 

except  Alaska 

Alaska 

J  and  Hawaii 

1.80 

2.92 

3.14 

5.10 

0.73 

1.19 

l'S<:.17(il(l,)0),Kal,!,sarol,iBh,!rfor 

and  foi  .sell-prep  sponsors  that 
picpare  their  own  meals,  at  tli(>  SFSP 

•site  or  at  a  ocntral  facility,  in.stead  of 


purchasing  thorn  from  vendors.  The 
a(  inmi.strative  portion  of  SFSP  rates  aiv 

adjii.sfed,  either  lip  or  down,  to  the 

nearest  (jnarter-cent. 
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Administrative  rates  in  U.S.  dollars,  adjusted,  up  or 
down,  to  the  nearest  quarter-cent 

All  states  except  Alaska 
and  Hawaii 

Alaska 

Hawaii 

Rural  or 
self-prep 
sites 

All  Other 
types  of 
sites 

Rural  or 
self-prep 
sites 

All  other 
types  of 
sites 

Rural  or 
self-prep 
sites 

All  other 
types  of 
sites 

Breakfast  . 

Lunch  or  Supper  . 

Snack  . 

0.1800 

0.3300 

0.0900 

0.1425 

0.2725 

0.0700 

0.2900 

0.5325 

0.1450 

0.2300 

0.4425 

0.1150 

0.2100 

0.3850 

0.1050 

0.1650 

0.3200 

0.0825 

Aulhdrity:  Suclions  9,  13.  and  14.  Kicliard 
8.  Kiissoll  Nalional  .School  Lunch  Ac:l,  42 
l)..S.C.  1758.  17()1.and  17(i2a,  rospoclivoly. 

Dahul;  lannai  v  29.  2013. 

Audrey  Rowe. 

Administrator. 

Il'R  Hoc.  2(n3-(l2231  I’ilod  2-1-13:  K:4.'>  ami 
BILLING  CODE  3410-30-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-570-955] 

Certain  Magnesia  Carbon  Bricks  From 
the  People’s  Republic  of  China: 
Rescission  of  Countervailing  Duty 
Administrative  Review;  2011 

agency:  liiijiort  Adiiiiiii.stration. 
Internationai  'I’rade  Adiiiiiii.stration. 
Department  of  Cioininerce. 

DATES:  Hffactiva  Data:  February  4,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hilary  Sadler  or  Dana  Merinelstein, 
Import  Administration.  International 
Trade  Administration,  IL.S.  De})arlment 
of  Commerce,  14th  .Street  and 
Constitution  Avenue  NVV.,  Washington, 
DC  20230;  telephone:  (202)  482-4340  or 
(202)  482-1391,  respectively. 

Background 

On  September  4,  2012,  the 
Department  of  Commerce  (the 
Dejiartment)  published  a  notice  of 
ojiportunity  to  request  an  administrative 
review  of  the  countervailing  duty  (CVD) 
order  on  certain  magnesia  carbon  bricks 
(MCBs)  from  the  Peojile’s  Republic  of 
China  (PRC)  covering  the  period  Januarv 

I ,  201 1 ,  through  December  31 ,  201 1 . ' 
The  Department  rec:eived  a  timely 
reipiest  for  review  ofYingkou  Bayiupian 
Refractories  Co.,  Ltd.  (BRC)  from 
Vesuvius  D.SA  Coiqioration  (Vesuvius),  a 

II.  S.  importer  of  MCBs  from  the  PRC.- 


'  Sra  Antidumpint^  or  (ioinUondilin’’  t)iilv  Ordor. 
I-'indin<’.  or  Suspondod  tnvosligation:  Opportunity 
To  lioqiiosl  Adiiduisindivo  ttoviow.  77  FK  .'i31i()3. 
.')3K(>4  (.Si!pt(!ml)(!r4.  2012). 

-  Std  Lotlor  lo  till!  D(!pai  lm<!nl  from  F(m'>(:hi 
■■Magnesia  Carlion  liricks  from  China.  Case  No.  C- 
.570-9.').'):  Kih|uo.sI  for  Connti!rvailin<>  Duty 
y\<lminislralivo  Roviow."  tialod  Oclohor  1.  2012. 


Fengclii  Imp.  &  Exj).  Co.,  Ltd.  of 
llaicheng  City  and  Fengchi  Refractories 
Co.,  of  llaicheng  City  (together,  Fengchi) 
also  timely  retpiested  a  review  of  itself.-* 
On  October  31, 2012,  the  Department 
published  a  notice  of  initiation  of  an 
administrative  review  of  the  (WD  order 
on  MCBs  from  the  PR(i  with  respect  to 
Fengchi  and  BRC.-*  On  December  21. 
2012,  Fengchi  timely  withdrew  its 
retpie.st  for  review  of  itself.^’  On  January 
7,  2013,  Vesuvius  timely  withdrew  its 
recpiest  for  review  of  BRC.'* 

Rescission 

Pursuant  to  19  CFR  3.11. 21 3(d)(1).  the 
Department  will  re.scind  an 
administrative  review,  in  whole  or  in 
])art,  if  a  party  that  re(|uested  the  review 
withdraws  the  reipie.st  within  90  days  of 
the  date  of  publication  of  the  notice  of 
initiation  of  the  recpiested  review.  Both 
parties  timely  submitted  withdrawal 
re(|ue.sts  within  the  90-day  period  (i.e., 
before  Januarv  29,  2013).  Because  we 
received  no  other  reijuests  for  review  of 
Fengchi  and  BRC  and  no  other  requests 
for  review  of  the  (iVD  order  on  MCBs 
from  the  PRC  with  respect  to  other 
companies  subject  to  tlie  order,  we  are 
rescinding  this  administrative  review  of 
the  CVD  order  on  MCiBs  from  the  PRCi 
in  full,  consistent  with  19  (]FR 
3.11.213(d)(1). 

Assessment 

The  Department  will  instruct  IJ..S. 
Customs  and  Border  Protection  (CBI^)  to 
a.sse.ss  countervailing  duties  on  all 
appropriate  entries.  Fengchi  and  BRC 


'  .Sou  Lollcii-  to  IIk!  DupiirtiiKml  Irom  Fun^chi 
‘'M.ignusia  Carbon  Bricks  from  China.  Ca.sn  No.  C- 
570-955:  RniinosI  for  Conninrvailing  Dniv 
Adminisiralivo  Review."  daled  Oclober  1. 2012. 

.See  Iniliolion  of  Anli(tuiupin»  and 
Ooiintonvilin^  Duly  Acluunisirulivu  Itin  uuvs  und 
II(siuosls  for  ttovocoliou  in  Tort,  77  l-'R  ()5K5K 
(Oclober  31. 2012). 

■*  .See  l.elter  lo  Ibe  Deparlnaml  from  l''en}>cbi 
“Magnesia  Carbon  Bricks  from  China,  Case  No.  C- 
570-955:  Willidrawa)  of  RerpiesI  for  Coimlervailing 
Duly  Administrative  Review"  daled  Deceml)er  21. 
2012. 

'•Sts:  l..etler  to  the  Department  from  Vesuvius 
“Magnesia  Carbon  Bricks  from  China.  Case  No.  C- 
570-955:  Willidrawa)  of  Recpiosl  for  Countervailing 
Duly  Administrative  Review"  daled  lannary  7. 
2013. 


shall  he  assessed  countervailing  duties 
at  rates  eiptal  to  the  cash  deposit  of 
estimated  countervailing  duties  re(|uired 
at  the  time  of  entry,  or  withdrawal  from 
warehouse,  for  consumiition,  during  the 
])eriod  Januarv  1. 2011,  througli 
December  31.  2011.  in  accordance  with 
19  CFR  3.11.212(c)(l)(i).  The  Department 
intends  to  issue  ajqiropriate  as.ses.sment 
instructions  to  C13P  1.1  days  after 
jiublication  of  this  notice. 

Notiilcation  Regarding  Administrative 
Protective  Orders 

This  notice  also  .serves  as  a  final 
reminder  to  parties  subject  to  the 
administrative  protective  order  (APO)  of 
their  resjionsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  an  APO  in  accordance 
with  19  CFR  311.30.1(a)(3).  which 
continues  to  govern  busine.ss 
projirietarv  information  in  this  segment 
of  the  proceeding.  3’iinely  written 
notification  of  the  return  or  destruction 
of  APO  materials,  or  conversion  to 
judicial  protective  order,  is  hereby 
reipiested.  Failure  to  comply  with  the 
regulations  and  terms  of  an  APO  is  a 
violation  which  is  subject  to  sanction. 

This  notice  is  i.ssued  and  imhlished  in 
accordance  with  sections  711(a)(1)  and 
777(i)(l)  of  the  Tariff  Act  of  1930,  as 
amended,  and  19  CFR  311.213(d)(4). 

Dated:  Januarv  2.1.  2013. 

Christian  Marsh, 

Deputy  Assistant  Sacivlary  for  Antidampino 
and  Countervailing  Duty  Operations. 

IFR  Doc.  20i;i-l)2213  Filed  2-1-13: 11:45  nm| 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Trade  Mission  to  Egypt  and  Kuwait 

AGENCY:  International  Trade 
Admini.stration,  Dejiartment  of 
Commerce. 

ACTION:  Rejilacement  Notice. 

SUMMARY:  The  United  .States  Dejiartment 
of  Commerce,  International  Trade 
Admini.stration,  U.S.  and  Foreign 
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(’.onimereial  Service  is  replacing  the 
Notice  regarding  the  'I’rade  Mission  to 
Fgypt  and  Kuwait  March  10-14,  2013. 
pul)lished  at  77  FR  71777,  December  4, 

2012.  to  cancel  the  Kuwait  portion  of 
the  mission,  and  reschedule  the  Fgvpt 
|)ortion  to  April  14  to  10.  and  the 
application  deadline  to  March  14. 
SUPPLEMENTARY  INFORMATION:  In  lime 
2012  the  Department  of  ('.ommerce 
initiated  n;cruitment  for  participation  in 
the  U.S.  Trade  Mission  to  Fgypt  and 
Kuwait  March  10-14.  2013,  published  at 
77  FR  33439.  )une  0.  2012.  In  77  FR 
71777.  December  4.  2012.  the 
Department  of  Commerce  announced 
that  the  a|)plicatiun  deadline  for  the 
mission  was  extended  until  )anuarv  18, 

2013.  Since  then,  due  to  unfore.seen 
cinnunstances,  the  Kuwait  portion  of 
the  mission  has  been  cancelled,  and 
Trade  Mission  to  Egypt  will  be  April  14 
to  10  and  the  a])plication  deadline 
March  14.  Interesteil  firms  that  have  not 
already  submitted  an  ajiplication  are 
encouraged  to  ajijily.  Ajijilications  will 
Im;  accepted  after  the  deadline  only  to 
the  extent  that  sjiace  remains  and 
.scheduling  con.straints  permit. 

Replacement 

The  Trade  Mission  to  Egypt  and 
Kuwait  is  replaced  to  read  as  follows: 

Business  Development  Mission  to  Trade 
Mission  to  (]airo,  Egypt 

April  14- Id.  2013. 

Mission  Description 

The  U.S.  Dejiartment  of  (’ommerce. 
International  'frade  Administration, 

U.S.  and  Foreign  Commercial  Service  is 
organizing  a  Trade  Mission  to  C.airo, 
Egypt  to  exjilore  opjiortunities  in  the 
following  sectors:  electric  power 
infra.structure,  building  products  and 
design  and  con.struction.  and  safety  and 
security. 

Led  by  a  senior  executive  of  the 
Dejiartment  of  Commerce  or  other  U.S. 
Covernment  agency,  the  trade  mi.ssion 
will  include  one-on-one  business 
aiipointments  with  ])re-screened 
potential  buyers,  agents,  di.stributors 
and  joint  venture  partners:  meetings 
with  national  and  regional  government 
officials,  chambiH’s  of  commerce,  and 
business  groups;  and  networking 
recejitions  for  coinjianies  and  trade 
associations  representing  companies 
interested  in  exjiansion  into  the  North 
African  and  Middle  Ea.stern  markets. 
Meetings  will  be  offered  with 
government  authorities  that  can  address 
(jiiestions  about  iiolicies,  tariff  rates, 
incentives,  grid  interconnection, 
regulation,  etc. 

The  mission  will  helj)  participating 
firms  and  trade  associations  gain  market 


insights,  make  industry  contacts, 
solidify  business  .strategies,  and  advance 
specific  jirojects,  with  the  goal  of 
increasing  U.S.  ex]K)rl.s  to  Egy])l. 
Farticijiating  in  an  official  U.S.  industrv 
delegation,  rather  than  traveling  to 
Egypt  on  their  own,  will  enhance  the 
companies'  ability  to  secure  nuietings  in 
Egypt. 

(Commercial  Setting 

Egypt  is  strategically  locatiul  at  the 
gateway  of  trade  for  Africa  and  the 
Middle  East.  It  is  a  prime  location  for 
the  transit  of  goods,  as  well  as  a  key 
de.stination  for  American  companies 
seeking  to  do  business  in  the  region. 
Egypt  has  experienced  jirofound 
jjolitical  changes  over  the  past  vear.  On 
February  11,  2011,  President  Hosni 
Mubarak’s  30-year  rule  came  to  an  end. 

In  January  2012,  Egyjil  seated  its  first 
freely  and  fairly  elected  parliament,  and 
has  held  a  Presidential  election.  In  the 
meantime,  the  United  States  remains 
committed  to  a  strong  jiartnershi])  with 
Egypt. 

As  the  largest  Arab  country  with  a 
po])ulation  of  90  million.  Egy])t  is  the 
fourth  larg(!.sl  export  market  for  U.S. 
products  and  services  in  the  Middle 
East.  The  United  States  is  Egypt’s  largest 
bilatmal  trading  ])artner.  and  the  second 
largest  inve.stor.  In  2011,  bilateral  trade 
reached  ,$8.2  billion.  The  gro.ss  domii.stic 
]n'odnct  (CCDP)  grew  over  five  percent 
from  200‘)  to  2010.  According  to 
fiusine.ss  Monitor  International’s 
forecasts.  Egypt’s  real  (CDP  is  expanding 
2.1%  in  FY2011/12  and  jnojected  to 
grow  4.9%  in  FY2012/13  (Egypt’s  fiscal 
year  is  July  through  June).  Egyptian  law 
reijiiires  that  foreign  companies  retain 
Egyptian  commercial  agents  for  public 
tenders,  but  they  may  work  directly 
with  jn  ivate  conijianies.  Most  foreign 
comjianies  have  found  it  beneficial, 
however,  to  engage  a  local  agent  for 
private  sector  transactions  as  well 
liecause  of  their  familiaritv  of  the 
language,  law  and  general  business 
practices.  Based  on  geographical 
location  or  jiroduct  basis,  a  firm  can 
appoint  multi|)le  agents  in  Egypt  to 
further  enhance  its  success. 

Best  Sector  Prospects 

E/ec/r/f;  Power  InfrostriicOire 

Egypt  is  one  of  the  largest  electrical 
energy  producing  countries  in  the 
Middle  East.  Over  the  mixt  ten  years, 
Egypt  jilans  to  exjiand  its  electrii:ity 
cajiacity  to  (it), ()()()  megawatts  through  a 
combination  of  traditional,  renewable, 
and  energy  production  to  diversify 
energy  resources  and  pre.serve  the 
country’s  limited  oil  and  gas  reserves. 
()])])ortunitie.s  exist  for  U.S.  jiroviders  of 


gas  turbines,  steam  turbines,  hydro  and 
wind  turbines,  blades,  and  other 
eiiuipment,  as  well  as  develojnnent  and 
project  management.  Best  ])ros])ects  in 
the  energv  .sector  include  i:ircuit 
breakers  of  more  than  (itikv.  power 
transformers  of  more  than  2.'jMVA- 
(itikva,  power  transmission  lines, 
turbine  generator  units  with  associated 
(Hjuipment.  and  vibration  dampias. 

The  U.SKf’U.S  will  organize  meetings 
for  the  mission  delegates  with  the 
Ministry  of  Electricity  and  Energy,  and 
the  New  and  Renewable  Energv 
Authority  government  officials  who  can 
iiddress  (lue.stions  about  policies,  tariff 
rates,  incentives,  grid  interconnection, 
price  subsidy,  and  regulations. 

Building  Products  and  Di^sign  and 
Cionstriiciion 

The  Uovernment  of  Egvjit  ((TIE) 
directed  $1.9  billion  to  Egypt’s 
infrastructure  in  2010.  With  over  .‘iO 
percent  of  the  pojmlation  under  the  age 
of  2.‘i  and  a  strong  tourism  market,  there 
has  been  increased  jiressure  on  Egypt’s 
roads,  bridges,  railroads,  ])()wer  stations, 
water  and  sewage,  hospitals,  and 
.schools.  According  to  the  (TIE,  growth 
in  the  construction  sector  reachiul 
4.2.'5%  in  2010  and  will  rise  to  .‘i.03%  in 

2014.  It  is  expected  to  grow  by  a  robust 
4.91  year-on-year  from  20 H)  to  2014, 
reaching  a  total  value  of  $l.'i.8  billion. 
.Such  growth  is  expiicted  to  attract 
investments  of  around  $7.3  billion  by 
201,'}.  Demand  in  the  .sector  is  on  the 
rise  mainly  because  of  rapid 
demogra])hic  growth  and  housing 
shortages,  particularly  in  the  low-  and 
middle-income  segments,  (’onstruction 
accounts  for  around  8%  of  total 
employment,  with  a  workforce  of  1.2 
million  jieojile  in  the  sector. 

As  an  active  im|)orting  and  exporting 
country  with  a  trade  volume  reaching 
$19..'}  billion  in  2011,  there  is  an 
ongoing  need  for  state-of-the-art 
logistics  centers,  intermodal  connecting 
.systems,  cold  storage,  and  river 
transjiortation.  Logistics  centers  are 
considered  critical  to  the  global  sujiply 
chain  and  will  affect  logistics  decisions 
ranging  from  shi])])ing  routes  to 
warehon.se  locations. 

In  2012,  the  Egyptian  government’s 
Ueneral  Authority  for  Investment 
announced  the  following  major  jilans 
for  infrastructure  development: 

•  The  0th  of  October  Wastewater 
Triiatment  Plant:  design,  con.struction 
ojieration  and  maintenance  of  a  new 
1.00,000  m3/day  plant,  valued  at  $l,')-29 
million 

•  Abu  Rawash  Wastewater  Treatment 
Plant:  upgrading  of  the  jilant,  valued  at 
.$990  million 
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•  East  Port  Said  Port:  includes  a  duty 
lr(M!  zone  ar(;a,  road  and  rail  networks. 

a  ])ower  station,  connnunication  center, 
value-added  servic(!s,  valued  at  Si..') 
billiou 

•  Alexandria  Medical  (iitv:  a  medical 
center  project  for  which  the  Egyi)tian 
government  s(!eks  private  investment  for 
financing,  designing,  constructing, 
(!(iui])])ing.  furnishing,  maintenance. 
o])erating  and  providing  non-clinical 
facility  services  for  two  University 
Hosj)itals  and  a  hlood  hank,  valued  at 

Si .4.')  billiou 

Some  ])rojects  will  be  awarded  based 
on  the  EgyjJtian  government’s  “Puhlic 
Private  Partnership"  (PPP)  program,  a 
multi-faceted  initiative  to  attract  private 
sector  investment  for  infrastructure 
proje{:ts. 

Sdfety  and  SeciirUy 

'I’he  safety  and  security  industry  is 
hooming  throughout  Egypt  as  the 
country  deals  with  increased  security 
issues  ranging  from  private  citizen 
.safety  to  transaction  fraud.  Safety  and 
.security  imports  to  Egyi)t  have  increased 
lO-l.l'/o  annually  for  the  past  few  years 
and  IJ.S.  brands  are  well  received.  This 
is  i)rimarily  a  government  market, 
dominated  hy  the  Mini.strv  of  Interior 
and  Ministry  of  Defense. 

As  the  country  works  to  increase 
tourism  over  the  next  few  y(!ar.s  (a 
government  priority  i)ost-revolution), 
airports  and  seaports  will  need 
upgraded  security  systems.  Police  and 
customs  authorities  will  also  have  an 
increased  need  for  such  systems.  Egy|)t 
has  eight  major  ])ort.s  and  three  cross¬ 
country  borders  that  recpiire  significant 
security  measures.  In  its  fight  against 
drug  smuggling  and  counterfeit 
j)rodiu:t.s,  Egypt  requires  container 
scanning  and  .shipment  tracking 
devices.  Egypt  is  also  looking  at 
container  scanning  upgrades  and 
seafarer  identification  c:ard.s  for  more 
.secure  identification  and  synchronizing 
sy.stems  to  coordinate;  s(;curity  mc;asures 
and  responses.  Accordinglv, 
oj)portunities  exist  for  IJ.S  firms 
providing  short-range  radar  sy.stems, 
surveillance  cameras,  infrared  and 
radiological  detectors,  vessel  tracking 
MIS,  biom(;tric  .scanners,  personnel 
databases,  com])uter  iieripherals.  and 
.sy.stems  integration  eciuijjinent. 
(iomj)anies  that  can  jjrovide  proven, 
cutting-edge  technologies  will  have  an 
advantage  in  these  exjjort  opportunities. 

Mission  (loals 

The  goal  of  the  trade  mi.ssion  is  to 
])rovide  IJ.S.  participants  with  first¬ 
hand  market  information,  access  to 
government  dec:ision  makers  as 
appropriate  and  one-on-one  meetings 


with  hnsiness  contacts,  including 
potential  agents,  di.stributors  and 
partners,  so  they  can  ])osition 
themselves  to  enter  or  ex])and  their 
presence  in  the;  Egypt. 

Mission  Scenario 

(Jairo  is  the  ca|)ital  of  Egvpt  and  the 
largest  city  in  Africa.  The  husine.ss  week 
runs  from  Sunday  through  riiursdav. 

Proposed  Timetable 

Saturday,  13  April.  Arrival  in  Ciairo. 

Sunday,  14  April,  Orientation  and 
market  briefings,  bu.sin(;.s.s  luncheon 
with  American  (Chamber  of  (Commerce 
and  IJ.S.  Ambassador’s  networking 
rece])tion. 

Monday,  1.')  Aj)ril,  One-on-one 
busine.ss  appointments;  business 
lunch — Oeneral  Authority  For 
Investment  and  Free  Zones  presentation 
on  major  public-jjiivate  partnership 
projects;  grou])  dinner. 

Tu(;sday,  18  A])ril,  One-on-one 
business  a])])ointments. 

End  of  Mission 
Participation  Keipiirements 

All  parti(;.s  interested  in  i)articipating 
in  tbe  Trade  Mi.ssion  to  Egypt  must 
com])l(;te  ami  submit  an  application 
])ackage  for  consideration  by  the  IJ..S. 
Department  of  Oommerc;e.  All 
a])])licant.s  will  he  evaluated  on  their 
alhlity  to  meet  certain  conditions  and 
best  satisfy  the  selection  criteria  as 
outlined  h(;low.  A  minimum  of  I.")  IJ.S. 
com])anies  and/or  trade  associations 
and  maximum  of  20  companies  and/or 
trade  a.ssociations  will  be  selected  to 
j)artici])ate  in  the  mission  from  the 
apj)licant  pool.  IJ.S.  companies  or  trade 
associations  alreadv  doing  business 
with  Egypt,  as  well  as  IJ.S.  comj)anie.s 
or  trade  associations  seeking  to  enter 
these  countries  for  the  first  time  may 
apply. 

Fees  and  Fixpenses 

After  a  company  has  b(;en  selected  to 
])articipate  on  the  mi.ssion,  a  pavment  to 
the  IJ.S.  Department  ofCiommerce  in  the 
form  of  a  ])articipation  fee  is  required. 
The  f(;(;  for  one  r(;pre.sentative  to 
])articipate  in  the  mi.ssion  is  .$1400  for 
an  .SME  and  $2100  for  large  firms  or 
trade  associations.  The  fee  for  each 
additional  company  or  association 
re])re.sentative  (SME  or  large  firm)  is 
,$400.  Expenses  for  travel,  lodging,  most 
meals,  interpreters,  and  incidentals  are 
the  responsibility  of  each  mission 
])articipant.  Participants  may  be  able  to 
take  advantage  of  Emba.ssy  rates  for 
hotel  rooms. 


(Jnnditinns  for  Participation 

•  An  ai)j)licant  must  submit  a 
completed  and  signed  mi.ssion 
application  and  supplemental 
a])j)lication  materials,  including 
adecpiate  information  on  the  companv’.s 
products  and/or  .services,  primary 
mark(;t  objectives,  and  goals  for 
])artici])ation.  If  the  II. .S.  De|)artment  of 
Commerce  receives  an  incomplete 
application,  the  Department  may  reject 
the  ap])lication.  request  additional 
information,  or  take  the  lack  of 
information  into  account  when 
evaluating  the  applications. 

•  Eac:h  applicant  mu.st  also  certify 
that  the  proclucts  and  services  it  seeks 
to  export  through  the  mission  are  either 
jjroduced  in  the  United  States,  or.  if  not, 
marketed  under  the  name  of  a  IJ.S.  firm 
and  have  at  least  .'ll  percent  IJ.S. 
content.  In  the  case  of  a  trade 
association  or  trade  organization,  the 
applicant  mu.st  certify  that,  for  each 
comjjany  to  he  repre.sented  hv  the  trade 
association  or  trade  organization,  the 
products  and  .services  the  repre.sented 
com])any  seeks  to  export  are  either 
l)roduced  in  the  United  .States,  or,  if  not. 
marketed  under  the  name  of  a  II. .S.  firm 
and  have  at  least  fifty-one  ])ercent  II. S. 
content. 

Selection  Urileria  for  Participation 

.Selei;tion  will  be  based  on  the 
following  criteria; 

•  Suitability  of  the  com])auy’s  (or,  in 
the  case  of  a  trade  as.sociation  or  trade 
organization.  rej)re,sented  companies’) 
products  or  .services  to  the  targeted 
markets 

•  A])plicant’s  (or.  in  the  case  of  a 
trade  association  or  trade  organization, 
repre.sented  companies’)  potential  for 
business  in  the  target  markets,  including 
likelihood  of  exports  resulting  from  the 
mi.ssion 

•  Consistency  of  the  a})plicant’.s  goals 
and  objectives  with  the  stated  .scope  of 
the  mission 

Referrals  from  jjolitical  organizations 
and  any  documents  containing 
references  to  ])arti.san  ])olitical  activities 
(including  political  contributions)  will 
b(;  removed  from  an  applicant’s 
suhmission  and  not  considered  during 
the  selection  process. 

Timeframe  for  Recruitment  and 
Applications 

Mi.ssion  recruitment  will  be 
conducted  in  an  open  and  public 
manner,  including  ])osting  Ex])ort.gov — 
and  other  Internet  VVeh  sites; 
publication  in  trade  public:ation.s  and 
as.sociation  newsletters;  direct  outreach 
to  the  Department’s  clients;  po.sting  in 
the  Federal  Register;  and 
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announcoinonts  at  industry  najotings, 
svni|)osia.  conforoncos.  and  trade  shows. 

Recruitment  for  the  mission  will 
iHigin  january  28.  2013  and  conclude  no 
later  than  March  14,  2013.  'I’he  U.S. 
l)ei)artment  of  (Commerce  will  review 


applications  and  make  selection 
decisions  on  a  rolling  basis  until  the 
maximnm  of  twenty  particijjants  is 
reached.  We  will  inform  all  applicants 
of  .selection  decisions  as  soon  as 
po.ssible  after  the  a|)j)lications  are 


revi(nv(!d.  Applications  received  after 
the  March  14  deadline  will  he 
considered  only  if  space  and  .scheduling 
constraints  permit. 

FOR  FURTHER  INFORMATION  CONTACT: 


U.S.  Commercial  Service  Cairo,  Egypt 

Dennis  Simmons,  Deputy  Senior  Commercial  Otticer 

U.S.  Commercial  Service 

Embassy  ot  the  United  States  of  America 

Email;  Dennis.Simmons@trade.gov 

Tel:  (202)  2797-2610 


U.S.  Commercial  Service  Washington,  DC 
Anne  Novak 

U.S.  Commercial  Service 
Washington,  DC 
Tel:  (202)  482-8178 
Email;  Anne.Novak@trade.gov 


Kliiora  Move, 

Tradv  Protiram  Assistant. 

|FK  Dih;.  2(n:j-022(i2  Filod  2-l-i:r:  8:45  mill 
BILLING  CODE  3510-FP-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC477 

Marine  Mammals;  File  No.  17754 

AGENCY:  National  Marino  Fisheries 
.Service  (NMP’.S),  National  Oceanic  and 
Atmo.sj)heric  Administration  (NOAA). 
(k)mmerce. 

ACTION:  Notice:  recei))t  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
.Sea  World.  Inc.,  ‘)2().'i  .South  Park  (arcle, 
.Suite  400.  Orlando,  FL  32815).  has 
applied  in  due  form  for  a  permit  to 
import  one  female.  caj)tive-born  Pacific 
white-sided  dolphin  [Ldnonorhynchiis 
ohliquidons)  for  the  pur|K)se.s  of  public 
di.sj)lay. 

DATES:  Written  or  telefaxed  comments 
must  he  received  on  or  before  March  0, 
2013. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
uj)on  written  request  or  by  appointment 
in  the  following  offices: 

Permits  and  (Conservation  Division, 
Office  of  Protected  Resources.  NMFS, 
131.6  Ka.st-We.st  Highway.  Room  1370.6, 
.Silver  .Spring,  MD  205)10;  jihone 
(301)427-8401;  fax  (301)713-0370;  and 
.Southeast  Region.  NMF.S.  203  13th 
Avenue  .South.  .Saint  Petersburg.  FL 
33701;  phone  (727)  824-6312;  fax  (727) 
824-6305). 

Written  comments  on  this  a])plication 
should  be  submitted  to  the  ("hief. 

Permits  and  Oonservation  Division,  at 
the  address  listed  above,  (k)nnnents  may 
akso  he  submitted  by  facsimile  to 
(301)713-0370.  or  by  email  to 
NMI-'S.Prl Comment s'@no(i(i.f’ov.  Please 
include  the  File  No.  177.64  in  the  subject 
line  of  the  email  comment. 

Those  individuals  recpiesting  a  public 
hearing  should  submit  a  written  request 


to  the  Chief,  Permits  and  Conservation 
Division  at  the  addre.ss  listed  above.  The 
retjuest  should  set  forth  the  specific 
reasons  why  a  hearing  on  this 
ajjplication  would  be  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT: 
jennifer  .Skidmore  or  Kristy  Beard, 
(301)427-8401. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  tin; 
authority  of  the  Marine  Mammal 
Protection  Act  of  15)72,  as  amended  (10 
U.,S.(T  1301  ei  se(].),  and  the  regulations 
governing  the  taking  and  importing  of 
marine  mammals  (60  (iFR  part  210). 

'file  applicant  recpiests  authorization 
to  import  one  female  captive-born 
Pacific  white-sided  dolphin  from 
Kamogawa  SeaWorld  1404-18  Higashi- 
cho,  Kamogawa,  Chiba,  japan  to  .Sea 
World  .San  Antonio.  The  applicant 
requests  this  import  for  the  purpose  of 
public  display,  'flu;  receiving  facility. 

.Sea  World  San  Antonio,  10600 
.SeaWorld  Drive,  .San  Antonio,  3'X 
78261,  is;  (1)  Open  to  the  public  on 
regularly  scheduled  basis  with  at;ces.s 
that  is  not  limited  or  restricted  other 
than  by  charging  for  an  admission  fee; 

(2)  offers  an  educational  program  based 
on  jirofe.ssionally  accepted  standards  of 
the  AZA  and  the  Alliance  for  Marine 
Mammal  Parks  and  Acpiariums;  and  (3) 
holds  an  Exhibitor's  License,  number 
74-C-0180,  issued  by  the  U.S. 
Department  of  Agriculture  under  the 
Animal  Welfare  Act  (7  U.S.C.  2131 — 

69). 

In  addition  to  determining  whether 
the  applicant  meets  the  three  ]nihlic 
display  criteria,  NMF.S  nni.st  (letermine 
whether  the  applicant  has  demonstrated 
that  the  proposed  activity  is  humane 
and  does  not  re])resent  any  unnecessarv 
risks  to  the  health  and  welfare  of  marine 
mammals;  that  the  propo.sed  activity  by 
it.self,  or  in  comhination  with  other 
activities,  will  not  likely  have  a 
significant  adverse  impact  on  the 
species  or  stocik;  and  that  the  aj)|jlicant'.s 
ex))erti.se.  facilities  and  resources  are 
ade(|uate  to  accoinjilish  successfully  the 
objectives  and  activities  stated  in  the 
application. 


In  com])liance  with  the  National 
Environmental  Policy  Act  of  1965)  (42 
IJ..S.C.  4321  Ht  .seq.),  an  initial 
determination  has  been  made  that  the 
activity  ])ropo.sed  is  categorically 
excluded  from  the  requirement  to 
prejiare  an  enx'ironmental  assessment  or 
environmental  im])act  .statement. 

Coin:urrent  with  the  i)uhlication  of 
this  notice  in  th.e  Federal  Register, 
NMF.S  is  forwarding  cojnes  of  this 
aj)i)lication  to  the  Marine  Mammal 
(’.ommi.ssion  and  its  Uommittee  of 
.Scientific  Advi.sors. 

Dated:  laniiaiy  25).  2013. 

!’.  Michael  Payne, 

C.hwj.  Pannits  and  Consarvation  Division. 
Offica  oj  Protactad  Itasonraas.  X'ational 
Marina  Pisharias  Sarviaa. 

|FK  Doc.  2(U:i-022;)5  Filed  2-l-i:i;  8:45  am) 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC476 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

agency:  National  Marine  Fisheries 
.Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receijjt  of  two  permit 
apjdications  and  one  permit 
modification  request  for  scientific 
research  and  enhancement. 

SUMMARY:  Notice  is  hereby  given  that 
NMF.S  has  received  two  .scientific 
research  and  enhancement  permit 
ap])lication.s  and  one  jtermit 
modification  retpiest  relating  to 
anadromous  sj)ecie.s  listed  under  the 
Endangered  .Species  Act  (E.SA).  The 
proposed  research  activities  are 
intended  to  increa.se  knowleilge  of  the 

s] )ecie.s  and  to  hel])  guide  management 
and  conservation  efforts.  The 

aj) j)lication.s  and  related  documents  may 
be  viewed  online  at:  https://cipps.nmfs. 
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ncHHi.gov/pwvw\\’/previe\v_opt^nJoi_ 
cotmuenl.cfm.  These  documents  are  also 
available  upon  written  request  or  by 
appointment  by  contacting  NMFS  by 
phone  (5)1 8]  5)30-3708  or  fax  (5)18)  5)30 
3825). 

DATES:  Written  comments  on  the  permit 
applications  or  modificatiou  recpiest 
must  be  received  at  the  ap])ro])riate 
address  or  fax  number  (see  ADDRESSES) 
uo  later  than  5  ]).m.  Pacific  standard 
lime  on  March  8,  2013. 

ADDRESSES:  Written  comments  on  the 
applications  or  modification  request 
.should  be  submitted  to  the  Protected 
Resources  Division,  NMFS,  O.'iO  (iapitol 
Mall,  Room  .'i-lOO,  Sacramento.  (iA 
5)5814.  Comments  may  also  be 
submitted  via  fax  to  (5)18)  5)30-3825)  or 
by  email  to  FIiNp(^rnnts.Sn@noa(i.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amanda  Cranford,  Sacramento,  (]A  (pb.: 
5)18-5)30-3708,  email.: 

Amanda. (h'anford@n(Hut. gov). 

SUPPLEMENTARY  INFORMATION: 

Species  Covered  in  This  Notice 

'I  bis  notice  is  relevant  to  federally 
threatened  California  Central  Valley 
st  eel  bead  (Oncorhynchas  myki.ss) . 
threatened  Central  Valley  si)ring-run 
Chinook  .salmon  (().  ishawvtscha). 
endangered  Sacrannmto  River  winter- 
run  Chinook  salmon  (O.  Islianvtscha), 
and  the  threatened  southern  distinct 
population  segment  of  North  American 
(SDPS)  green  sturgeon  (Aciponsar 
madiroslris). 

Authority 

Scientific  research  ])ermits  are  issued 
in  accordance  with  .section  10(a)(1)(A) 
of  the  ESA  of  15)73  (18  IJ.S.C.  1531- 
1543)  and  regulations  governing  listed 
fish  and  wildlife  permits  (50  CFR  i)arts 
222-228).  NMFS  issues  permits  based 
on  findings  that  such  permits:  (1)  Are 
applied  for  in  good  faith;  (2)  if  granted 
and  exercised,  would  not  o])erate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  jjermits;  and  (3) 
are  consistent  with  the  pur])oses  and 
])olicies  set  forth  in  section  2  of  the 
ESA.  The  authority  to  take  listed  species 
is  subject  to  c:ouditions  set  forth  in  the 
jjermits. 

Anyone  reque.sting  a  hearing  on  the 
aj)plications  or  permit  modification 
nupiest  listed  in  this  notice  should  set 
out  the  specific  reasons  why  a  hearing 
on  the  application(s)  would  he 
ai)pro])riate  (see  ADDRESSES).  Such 
hearings  are  held  at  the  discretion  of  the 
A.ssistant  Administrator  for  Fisheries, 
NMFS. 


Applications  Received 

Panuit  17209 

3'he  NMFS  Southwest  Fisheries 
Sci(!nc:e  Center,  Fisheries  Ecology 
Division  (SWFSC)  is  nupie.sting  a  5-year 
scientific  research  and  enhancement 
permit  to  take  adult,  smolt  and  juvenile 
CCV  steelhead,  SR  winter-run  Chinook 
salmon,  CV  s])ring-run  Chinook  salmon, 
and  adult  and  juvenile  SDPS  green 
sturgeon  as.sociated  with  research 
activities  in  the  Central  Valley, 

California.  Incidental  mortality  of  ESA- 
listed  species  is  not  expected  to  exceed 
two  percent  of  the  total  take  for  Permit 
1  725)5).  The  overall  goal  of  this  project  is 
to  provichi  critical  information  in 
siq)])ort  of  con.servation  and 
management  of  California’s  .salmon 
stocks.  The  SWFSC  will  conduct 
comparative  .studies  on  .sahnonid 
ecology  across  all  Central  Valley 
habitats  (.streams,  rivers  and  Delta)  to 
increase  our  knowledge  of  California’s 
Chinook  salmon  and  steelhead  life 
histories. 

'rhe  studies  j)ro})osed  for  Permit 
1  725)5)  will  follow  three  directions:  (1) 
Telemetry  studies  to  a.ssess  river  habitat 
use,  behavior,  and  survival,  (2)  predator 
im])act.s  on  salmon,  and  (3) 

])hvsiological  measurements  of  aerobic 
.sco])e  across  stocks.  The  results  of  the.se 
studies  will  he  integrated  into  life-cycle 
modeling  efforts  at  the  SWFSC  and 
provide  guidance  to  NMFS,  Southwest 
Region  and  other  Central  Valley 
agencies  for  their  resource  management 
(dforts. 

In  situations  where  the  SWFSC  are 
unable  to  rely  on  collaborators  to 
caj)ture  fish  through  rotary  screw 
trapjhng,  collection  methods  will 
include  fyke  nets,  backpack 
electrofi.shing,  beach  seining,  tangle 
netting,  DIDSC3N  observations,  and  hook 
and  line.  Handling  will  typically 
involve  sedation  of  juveniles  (MS-222), 
measurements,  tissue  .sam})ling  (fin 
clips  and  scales  from  most,  stomach 
lavage  Isuhsetj  and  tagging  IPl'F  tags, 
acoustic  tags!)  followed  by  release  of 
live  fish.  Another  group  of  hatchery 
jnoduced  .sahnonids  will  he  tested  in 
the  lahoratorv  to  measure  aerobic  scope 
under  a  range  of  temperature  and  flow 
combinations.  A  small  suh.stit  of  those 
hatchery  produced  fish  will  he 
sacrificed  to  collect  otoliths  for  age  and 
growth  measurements,  organ  ti.ssue  for 
isotojx!  analysis,  biochemical  and 
genomic  expression  assays,  and  tag 
e ffec t  s/ 1(4  e n t  i o n  s t  n d  i  es. 

Pannit  1 7777 

David  Vogel.  Senior  Scientist  with 
Natural  Rcisource  Scienti.sts,  Inc.  (NRSI) 
is  recjiiesting  a  2-year  scientific  research 


and  enhancement  permit  to  take 
entrained  juvenile  (XiV  stcielhead,  SR 
winter-run  (Ihinook  salmon.  CV  sj)ring- 
run  Chinook  salmon,  and  SDPS  gr(;en 
sturgeon  associated  with  r(!S((arch 
activities  at  the  Sycamore  diversion  site 
on  the  middle  Sacramento  River,  Colusa 
County.  California. 

'riiis  n!S(xirch  is  part  of  an  ongoing 
effort  to  develop  criteria  to  prioritize 
fish  scrcuming  ])rojects  on  the 
.Sacramento  River  and  ex])eriment  with 
devices  to  reduce  fish  entrainment  into 
imscreemul  diversions.  The  site  was 
selected  by  state  and  federal  agencies. 
.Sampling  will  involve  the  use  of  fyke 
nets  positioned  at  the  diversion  outfall 
in  the  irrigation  canal.  'I'he  diversion 
has  been  screened  with  two  retractable 
.screens.  'Fhe  UC-Davis  Hydraidics 
Laboratory  has  (hisigned  an  alternative 
device  to  reduce  fish  (mtraimnent  for 
jjlacement  over  the  two  riverine  intak(!.s 
in  lieu  of  the  two  fish  .scr(!ens.  Fish 
.samj)ling  will  occur  every  day  with  the 
behavioral  devic(!.s  in  jjlace  and 
removed  on  alt(;rnating  days  throughout 
the  irrigation  sea.son.  The  (iffcctivianiss 
of  the  behavioral  device  will  he 
det(!rmined  hv  comparing  the  numluMS 
of  fish  entrained  (!ach  dav  with  the 
devic(!.s  in  place  and  removcul. 

Fish  ca])tur(;d  on  the  outfall  side  of 
the  pumped  diversions  are  not  exp(u:ted 
to  he  alive  or  salvageable  since  fish  will 
he  mortally  injured  by  the  inunps, 
lethally  stressed  in  pressuriziul  pipes 
and  warm  water,  or  otherwise  lost  to  the 
water  distribution  systems.  Dead  or 
morihund  fish  will  he  identified  to 
spticies.  enumeratcid,  measured,  and  the 
carcasses  put  hack  into  the  canals  at  the 
sampling  site.  To  the  extcmt  ])racticahle. 
any  capturiHl  live  E.SA-listed  specirxs 
will  he  immediately  returned  to  the 
river.  'Fins  study  will  also  incorporate 
an  ongoing  process  to  correlate  fish 
(Mitrainment  with  physical,  hydraulic, 
and  habitat  variables  at  diversion  sites. 
R(;.sults  from  this  research  should  a.ssist 
in  providing  the  trichnical  basis  to 
determine  the  effectiveness  of  the 
hehax'ioral  (hn'ices,  as  well  as 
develo])ing  criteria  for  ranking  and 
prioritizing  diversions  for  future 
.screening  opjjortnnititxs. 

Modification  Request  Received 

Parmit  1(i543-Ml 

Permit  18543  was  i.ssued  to  the 
California  Department  of  Water 
Resources  (CDWR)  on  Octoluir  2.  2012 
for  take  of  adult  CCV  steellnxul,  .SR 
winter-run  Chinook  salmon.  CV  spring- 
run  Chinook  salmon,  and  adult, 
.suhadult,  and  juvenile  SDP.S  green 
sturgeon  associated  with  re.search 
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activities  in  tlie  Sacrainento-San  loaciuin 
Dcilta.  (California. 

'I'liis  project  exainiiKJS  |)re(lation  by 
introduced  fislies  and  native  resident 
fishes  on  migrating  native  fisluis  across 
a  variety  of  lial)itats  and  migration 
corridors  in  tlie  norlliern  Sacramento- 
.San  ]oa(|nin  Delta.  Resells  ])rovide 
information  on  spatial  and 
environmental  ])att(!rns  of  predation: 
critical  information  for  guiding  future 
r(!.storation  projects  on  conditions  likely 
to  snj)port  or  di.sconrage  higher 
pnulation  rates  on  endangenul  and 
native  fishes.  .Sampling  is  conducted 
April.  )nne  and  Decemlxir  in  the 
.Sacrannmto  River  above  Rio  Vista, 
(l(!orgiana.  .Steamboat.  Miner,  and  Cache 
sloughs,  and  the  .Sacramento  Deep 
Water  .Ship  Channel.  Predators  are 
.samj)h!d  using  trammel  nets,  with  the 
goal  of  genetically  analyzing  gnt 
contents  for  the  DNA  of  various  ])rev 
items.  While  listed  spcscies  are  not  the 
target  of  the  sampling  program, 
incidental  take  may  occur  and  will 
provide  valuable  information  on 
abundance,  habitat  use,  and  migration 
timing. 

(CDWR  is  r(!(|nesting  a  modification  of 
Pciimit  l(i.‘)43.  The  propo.sed  changes 
inc:inde;  an  additional  monitoring  site  at 
hih(!rty  Island  in  the  .Sacramento-.San 
|oa(|idn  Delta  and  an  increa.se  in 
juvenile,  siih-adnlt,  and  adnlt  .SDP.S 
grec'ii  sturgeon  take  across  all  locations. 
Incidental  mortality  estimates  will 
remain  at  zero. 

The  monitoring  carried  out  under 
Pcirmit  18543  r(!j)resents  the  initial  field 
effort  for  a  brand  new  project.  'I'he  take 
estimates  for  .SDP.S  grcien  sturgeon  for 
Permit  18543  was  ]3nrely  an  estimate 
based  on  the  expectation  that  .SDP.S 
gr(M;n  sturgeon  densities  are  very  low  in 
the  region.  However,  preliminarv 
monitoring  attempts  by  CDWR  were  met 
with  higher  than  anticipated  catches  of 
.SDP.S  green  .sturgeon,  (nven  the  pancitv 
of  information  on  the  location  and 
behavior  of  SDP.S  green  sturgeon  in  the 
Dfilta,  continued  sampling  will  provide 
new  data  on  the  movements  and 
locations  of  .SDP.S  gre(!n  .sturgeon  and 
further  assist  NMF.S  and  other  agencies 
in  their  management  of  this  .sj)ecies. 

t)at(!d;  lamiarv  29.  201  :t. 

Angola  Sninma, 

Chinf,  Endangered  Species  Division.  Office 
of  Proieded  Pesonrees,  Midiontd  Marine 
Fisheries  Sen  ice. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC475 

Council  Coordination  Committee 
Meeting 

agency:  National  Marine  Fisheries 
.Service  (NMlvS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
('.ommerce. 

ACTtON:  Notice  of  a  public  meeting. 

SUMMARY:  NMF.S  will  host  a  meeting  of 
the  (xmncil  Coordination  (kmimittee 
(CC(").  consisting  of  the  Regional 
Fishery  Management  (Council  chairs, 
vice  chairs,  and  executive  directors  in 
February  2013.  The  intent  of  this 
meeting  is  to  discuss  issues  of  relevance 
to  the  (kmncils,  including  FY  2013 
budget  allocations  and  budget  planning 
for  FY  2014  and  beyond.  National 
.Standard  One  u])date.  fisheries 
allocation.  Managing  Our  Nations 
fisheries  111  (kmference,  electronic 
monitoring  of  fisheries,  and  other  topics 
related  to  im])lementation  of  the 
Magnnson-.Stevens  Fishery 
(km.servation  and  Management  Act 
(M.SA). 

DATES:  The  meeting  will  begin  at  0  a.m. 
on  Wednesday,  February  20.  2013. 
recess  at  5:30  ji.m.  or  when  business  is 
complete:  and  reconvene  at  0  a.m.  on 
Thursday,  February  21,  2013,  and 
adjourn  by  .5  p.m.  or  when  business  is 
complete. 

ADDRESSES:  The  meeting  will  be  held  at 
the  .Sheraton  .Silver  Sjning  Hotel,  8777 
(Jeorgia  Avenue,  .Silver  .Spring,  MD 
20001,  tele|)hone  301-589-0800,  fax 
301-589-4791. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  D.  (diappell:  Tele])hone  301- 
427-8505  or  email  at 
William. C,happelI@noa(i. gov;  or  Tara 
Scott:  Telephone  301 -427-8505  or 
email  at  Tara. Scott@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  'file 
Magnu.son-.Stevens  Fi.shery 
Con.servation  and  Management 
Reanthorization  Act  (M.SRA)  of  2008 
established  the  (k)iincil  Coordination 
(kmimillee  ((X]C)  bv  amending  .Section 
302  (18  IJ.S.C.  1852)  of  the  M.SA.  The 
commiltee  consists  of  the  chairs,  vice 
chairs,  and  executive  directors  of  each 
of  the  eight  Regional  Fishery 
Management  (knincils  authorized  hy  the 
M.SA  or  other  ('.ouncil  members  or  staff. 
NMF.S  will  host  this  meeting  and 
ju'ovide  reports  to  the  (XT]  for  its 
information  and  discussion.  All  .sessions 
are  open  to  the  public. 


Proposecl  Agenda 

Wednesday.  Febrnary  20.  2013 

9  a.m. — Morning  .Session  begins 

9  a.m. -9:20 — Welcome  and 
introductions 

9:20-9:30 — RejMirl  on  Kona  meeting 
actions  and  issues 

9:30-10:30 — Council  reports  on  status  of 
implementing  M.SA  provisions  and 
other  current  activities  of  interest 
(10  min/Conncil) 

•  Top  three  priorities 

•  New  species  status  designations, 
rebuilding  plans,  or  management 
approaches 

•  Froblems/concerns/other  issues 
10:30-10:4.5— break 

10:4.5-1 1 :15 — Ckjuncil  reports 
(continued) 

11:1.5-12:15 — Management  and  budget 
Update 

•  FY2012:  Status,  C.ounc:il  funding 

•  FY201 3:  Update 

•  bongerterm  discussion 

•  National  Ap])eal.s  Office 
12:1.5— Lunch 

1:45 — Afternoon  .Session  begins 

1 :4.5-2:30 — Councils/Marine  Fisheries 
Advisory  Committee  l-lndangered 
.Species  Act  (E.SA)  Working  Crou]) 
update 

2:30-3:30— M.SA— National  Standard 
One  u])date 
3:30-3:4.5— break 

3:45-4:30 — NOAA/NOAA  Fisheries 
Policy  on  National  Environmental 
Protection  Act  (NEPA) 

4:30-5:30 — Fisheries  allocation 
5:30 — Adjourn  for  the  day 

Thnrsdav.  Febrnaiv  2 1 .  2013 

9  a.m. — Morning  .Session  begins 

9  a.m. -9:4.5 — Ujnlate  on  Inspector 
Chiueral  Report  on  M.SA 
Rulemaking 

9:45-10:15 — National  .science  programs 
re\'iew 

10:1.5-10:30— break 
10:30-11:30 — Electronic  monitoring  of 
fisheries 

11:30-12  ]).m. — Fisheries  litigation 
u])date 

12  ]).m. — Lunch 

1:30 — Afternoon  .Session  begins 

1:30-2:30 — Counc:il  ret:ord.s  retention. 
Freedom  of  Information  Ac:t  (IXllA), 
and  meeting  guidance 
2:30-3:1.5 — M.SA  Reanthorization 
3:15-3:30— break 

3:30-4:15 — Managing  Onr  Nation’s 
Fisheries  (MONK)  III  Conference 

•  Conference  structure  review 

•  (XX"  consideration  of  (MONF)  111 
results 

•  Questions 
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4:15-4:30 — Recognition  of  service  to 
fisheries 

•  .Steve  Bortone 

•  Paul  Howard 

•  (iloria  'Phoinpst)!! 

4:30-5  p.ni. — Other  Business,  updates. 

and  next  annual  (XXi  Meeting 
5  p.m. — Acljourn 

The  order  in  which  the  agenda  items 
are  addre.ssed  may  change.  The  (XXl 
will  meet  as  late  as  necessary  to 
complete  scheduled  husiness. 

Special  Accommodations 

This  meeting  is  physically  acce.ssihle 
to  ])eople  with  di.sahilities.  Requests  for 
sign  language  interi)retation  or  other 
auxiliarv  aids  should  he  directed  to  Tara 
Scott  at '301-427-8505  at  least  five 
working  days  jirior  to  the  meeting. 

Datcul:  Januarv  30.  2013. 

Kiiiily  II.  Menashes. 

Dfiputy  Dircclor,  Office  of  Siistdinabic 
Fisheries,  Naiionul  Marine  Fisheries  Service. 

|F  K  Doi;.  2l)i:M)2;i7;i  Filod  2-1-ia;  8:4.5  am) 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Commerce  Spectrum  Management 
Advisory  Committee  Meeting 

agency:  National  'relecomnumications 
and  Information  Administration.  II. .S. 
Department  of  Commerce. 

ACTION:  Notice  of  tijien  Meeting. 

SUMMARY:  'Phis  notice  announces  a 
jmhlic  meeting  of  the  Commerce 
.Spectrum  Management  Advisory 
Committee  (Committee).  The  Committee 
provitles  advice  to  the  Assistant 
.Secretary  of  Commerce  for 
Communications  and  Information  on 
sjiectrum  management  policy  matters. 
DATES:  The  meeting  will  he  held  on 
February  21, 2013  from  9:00  a.m.to 
12:00  }).m..  Pacific  .Standard  Time. 
ADDRESSES:  The  meeting  will  he  held  at 
the  .Stanford  Institute  for  Economic 
Policy  Research  (.SIEPR),  Room  130,  300 
Calvez  .Street,  .Stanford,  CA  94305. 
Puhlic  comments  mav  he  mailed  to 
Commerce  .Sjiectrum  Management 
Advisory  Committee,  National 
'Pelecomnumications  and  Information 
Administration,  1401  Constitution 
Avenue  NVV.,  Room  4099.  Washington, 
DC  20230  or  emailed  to 
spec1runuidvisor\'@nii(i.(io(:.eov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  M.  Washington,  Designated 
Federal  Officer,  at  (202)  482-0415  or 
B\Vashinaton@iiti(i. doc.gov;  and/or  visit 


NTlA’s  Web  site  at  http:// 
www'.ntio.doc.gov/cotegorv/ffSMAC. 
SUPPLEMENTARY  INFORMATION: 
Background:  'Phe  Committee  jirovides 
advice  to  the  Assi.stant  .Secretarv  of 
Commerce  for  Communications  and 
Information  on  needed  reforms  to 
dome.stic  .s]iectrum  policies  and 
management  in  order  to:  license  radio 
freciuencies  in  a  way  that  maximizes 
their  public  henefits:  keej)  wireless 
networks  as  o])en  to  innovation  as 
possible;  and  make  wireless  services 
available  to  all  Americans.  (.See  charter, 
at  http://\v\vw.ntio.doc.gov/ /page/2()  11  / 
csinac-clKuicr).  'Phis  Committee  is 
subject  to  the  E’ederal  Advisory 
Committee  Act  (F’ACA),  5  IJ..S.C.  Apj).  2, 
and  is  consistent  with  the  National 
Telecommunications  and  Information 
Admini.stration  Act,  47  U..S.C.  9()4(h). 

'Phe  Committee  functions  solely  as  an 
advisory  body  in  compliance  with  the 
FACA.  For  more  information  about  the 
Committee  visit:  http:// 
w’ww. ntia.doc. gov/catcgoi'v/CSM AC. 

Matters  to  Be  Considered:  'Phe 
Committee  will  receive  reports  from 
designated  committee  members  on  the 
recommendations  of  working  grouj)s 
(WCs)  which  were  estahlislKul  to 
facilitate  collaboration  efforts  between 
industry  and  government  stakeholders 
to  develop  pro])o.sed  relocation, 
transition,  and  sharing  arrangements 
and  plans  for  the  1895 — 1710  MHz  and 
the  175.5—1850  MHz  hands; 

1.  WC1  189.5-1710  MHz  Weather 
.Satellite  Receive  Earth  .Stations. 

2.  WC2  175.5-18.50  MHz  Law 
Plnforcement  Surveillance  and  other 
short-range  fixed. 

3.  WC3  175.5-1850  MHz  .Satellite 
Control  Links  and  Electronic  Warfare, 

4.  WC4  175.5-1850  MHz  Fixed  Point- 
to-Point  and  Tactical  Radio  Relay,  and 

5.  WG5  175.5-1850  MHz  Airborne 
Operations. 

NTIA  will  post  a  detailed  agenda  on 
its  Web  site,  http:/ /www’. ntio.doc.gov/ 
categorv/CSMAC,  prior  to  the  meeting. 
'Po  the  extent  that  the  meeting  time  and 
agenda  permit,  any  member  of  the 
l)uhlic  may  speak  to  or  otherwi.se 
addniss  the  advisory  committee 
regarding  agenda  items.  During  the 
portion  of  the  meeting  when  the  puhlic 
may  make  an  oral  i)re.sentation,  speakers 
may  address  only  matters  the  subject  of 
which  are  on  the  agenda.  (.See  i)olicy: 
htt})://\\’\v\v. ntia.doc.gov/cotegoiy/ 
CSMAC.)  'Phere  also  will  he  an 
opportunity  for  puhlic  comment  at  the 
meeting. 

I'iine  and  Date:  'Phe  meeting  will  be 
held  on  February  21.  2013,  from  9;()0 
a.m.  to  12;()()  p.m..  Pacific  .Standard 
Time.  The  times  and  the  agenda  topics 


are  subject  tc*  change.  'Phe  meeting  may 
he  wehca.st  or  made  available  via  audio 
link.  Plea.se  refer  to  N'PlA's  Web  site, 
http:/ /www. ntia.doc.gov/categorv/ 
CSMAC,  for  the  mo.st  up-to-date  meeting 
agenda  and  access  information. 

PIace:Thv.  meeting  will  he  held  at  the 
.Stanford  Institute  for  Economic  Poliev 
Research  (.SIEPR)  Room  130,  388  Calvez 
.Street,  .Stanford,  CA  94305.  'Phe  meeting 
will  he  open  to  the  puhlic  and  press  on 
a  first-come,  fir.st-served  basis.  .Space  is 
limited.  The  puhlic  meeting  is 
physically  accessible  to  jieople  with 
disabilities.  Individuals  recpiiring 
accommodations,  such  as  sign  language 
interpretation  or  other  ancillary  aids,  are 
asked  to  notify  Mr.  Washington,  at  (202) 
482-8415  or  ' 

B\Vashington@ntia. doc.gov,  at  least  ten 
(10)  business  days  before  the  meeting. 

Status:  Interested  parties  are  invited 
to  attend  and  to  submit  written 
comments  to  the  Committee  at  any  time 
before  or  after  the  meeting.  Parties 
wishing  to  submit  written  comments  for 
consideration  by  the  Committee  in 
advance  of  this  meeting  mu.st  send  them 
to  N'PlA’s  Washington,  DC  office  at  the 
above-listed  address  and  comments 
mu.st  he  received  by  close  of  business  on 
Fehruary  15.  2013,  to  provide  sufficient 
time  for  review.  Comments  received 
after  February  15,  2013,  will  he 
distributed  to  the  Committee,  but  may 
not  he  reviewed  })rior  to  the  meeting.  It 
would  he  helpful  if  paper  suhmi.ssions 
also  include  a  compact  disc  (CD)  in 
HTML.  A.SCll,  Word,  or  WordPerfect 
format  (please  specifv  version).  CDs 
should  be  labeled  with  the  name  and 
organizational  affiliation  of  the  filer,  and 
the  name  of  the  word  proce.ssing 
program  used  to  create  the  document. 
Alternativelv,  comments  may  be 
submitted  electronically  to 
spectrainadvisory@ntia,doc,gov. 
Comments  provided  via  electronic  mail 
al.so  may  he  submitted  in  one  or  more 
of  the  formats  spei.ified  above. 

Becords:NT]A  maintains  records  of 
all  Committee  proceedings.  Committee 
records  are  available  for  ])ublic 
inspection  at  N'PlA’s  Wa.shington,  DC 
office  at  the  address  above.  Documents 
including  the  Committee’s  charter, 
member  list,  agendas,  minutes,  and  anv 
rejjorts  are  available  on  N'PlA’s 
Committee  Web  page  at  http:// 
www,ntia.doc.gov/categon'/CSMAC, 

Hated:  )amiary  29.  2013. 

Kathy  1).  Smith, 

Chief  Counsel,  National  Teleconnnanicalions 
and  Information  Administration. 

IFR  Doc:.  2()i:t-l)224l)  Mlcut  2-l-i:t:  8:45  ain| 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Patent  Cooperation  Treaty 

action:  I’roposed  collection:  comment 
nujuest. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (llSP'rO),  as  part  of  its 
continuing  effort  to  reduce  jjaperwork 
and  respondent  burden,  invit(!s  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  continuing  information 
collection,  as  recpiired  by  the  Pai)er\vork 
Reduction  Act  of  Public  Law  104- 
13  (44  U.S.C.  3.'jOO(c}(2)(A)). 

DATES:  Written  comments  must  he 
submitted  on  or  before  April  .'i,  2013. 
ADDRESSES:  You  may  submit  comments 
by  any  of  the  following  methods: 

•  Eiudil: 

In  format  ion(jolld(:tion@usi)to.gov. 
Include  “0(i.'>l-0021  comment”  in  the 
subject  line  of  the  message. 

•  Mail:  .Susan  K.  Fawcett,  Records 
Officer,  Office  of  the  Chief  Information 
Officer.  United  .States  Patent  and 
Trademark  Office.  P.O.  Box  14.10, 
Alexandria.  VA  22313-14.10. 

•  Fadaral  liulamakin^  Portal:  http:// 
WWW  .ragulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
R(!(]ue.sts  for  additional  information 
should  he  directed  to  Raul  Tamayo, 
L(!gal  Advi.sor,  Office  of  Patent  Legal 
Admini.stration.  United  .States  Patent 
and  Trademark  Office.  P.O.  Box  14.10, 
Alexandria.  VA  22313-1410:  by 
telej)hone  at  171-272-7728;  or  by  email 
to  IIanl.Tanniyo@nspto.gov.  Additional 
information  about  this  collection  is  also 
available  at  http://www.raginfo.gov 
nndar  “Information  CoIIaction  Raviaw.” 
SI  iPPLEMLNTARY  INFORMATION 


1.  Abstract 

This  collection  of  information  is 
r(M|uired  hv  the  j)rovisions  of  the  Patent 
Cooperation  I’niaty  (PC-T),  which 
hiicame  o])erational  in  )uue  1*178  and  is 
administered  by  the  International 
Bureau  (IB)  of  the  World  Intellectual 
Property  Organization  (WlPO)  in 
tJcmeva,  .Switzerland.  The  provisions  of 
the  P(n'  have  been  implemented  by  the 
United  .States  in  Part  IV  of  I’itle  31  of 
the  U..S.  Code  ((3ia])ters  31-37)  and 
Subpart  (i  of  Title  37  of  the  (iode  of 
Federal  Regulations  (37  CFR  1.401- 
1.490).  The  i)urpose  of  the  PC.T  is  to 
provide  a  .standardized  filing  format  and 
procedure  that  allows  an  aj)])licant  to 
seek  pn)tec:tion  for  an  invention  in 
several  countries  by  filing  one 
international  application  in  one 
loc;ation,  in  one  language,  and  ])aying 
one  initial  set  of  fees. 

The  information  in  this  collection  is 
us(;d  by  the  pid)lic  to  submit  a  ])atent 
aj)])lication  under  the  PCT  and  by  the 
United  .States  Patent  and  Trademark 
Offic:e  (USPTC)  to  fulfill  its  obligation  to 
))rocess,  search,  and  examine  the 
a])])lication  as  directed  by  the  treaty. 

The  U.SP'TO  acts  as  the  United  .States 
Receiving  Office  (RO/US)  for 
int(!rnational  aii])lications  filed  by 
residents  and  nationals  of  the  Unit(;d 
.States.  Thes(!  applicants  send  most  of 
their  corres])ondence  directly  to  the 
U.SPTO,  hut  they  mav  also  file  certain 
documents  directly  with  the  IB.  The 
USPTO  serves  as  an  International 
.Searching  Authority  (LSA)  to  perform 
searches  and  issues  an  international 
search  report  (l.SR)  and  a  written 
opinion  on  international  apjjlications. 
The  USPTO  akso  issues  an  international 
preliminary  report  on  jjatentahility 
(IPRP  Chapter  II)  when  acting  as  an 
International  Preliminarv  Examining 
Authority  (IPEA). 


The  U.SPT(^  is  updating  this 
information  collection  to  rellect  the 
current  jiractice  and  fee  structure  for 
PC’.T  ajjplications  entering  the  national 
.stage  at  the  U.SPTO.  'The  U.SPTO  is 
removing  two  items,  extensions  of  time 
and  priority  documents,  because  the 
information  is  lU)  longer  being  collected. 

II.  Method  of  Collection 

By  mail,  hand  delivery,  or 
ele(;tronically  to  the  USPTO. 

III.  Data 

OMR  Nnmhar:  ()(i11-()021 . 

Form  Nnmhar(s):  VCT/RO/un .  PCT/ 
RO/134.  PCT/lB/372.  PCT/1PEA/4()1 . 
PTO-1382,  PTO-139(),  PTO/SB/til/PCT, 
PTO/.SB/()4/PCT. 

Typa  of  Raviaw:  Revision  of  a 
currently  a])proved  collection. 

Affactad  Public:  Individuals  or 
households:  husine.sses  or  other  for- 
profits;  and  not-for-profit  institutions. 

Fstimatad  Nnmhar  of  Raspondants: 
313.(i(i9  resj)onses  j)er  year.  'The  U.SP'TO 
estimates  that  approximately  1(5,271  of 
th(!se  responses  will  he  from  small 
entities. 

Fstimatad  Tima  par  Rasponsa:  'The 
U.SP'TO  e.stimates  that  it  will  take  the 
])uhlic  from  11  minutes  (0.21  hours)  to 
8  hours  to  gather  the  necessary 
information,  ])re])are  the  appro])riate 
form  or  documents,  and  .submit  the 
information  to  the  U.SPTO. 

Fstimatad  Total  Annual  Raspondant 
Rnrdan  Honrs:  348,(58(5  hours. 

Fstimatad  Total  Annual  Raspondant 
Cost  Rnrdan:  .$129.3(52,10(5.  The  U.SP'TO 
ex))ects  that  the  information  in  this 
i;oilection  will  he  prejiared  by  attorneys 
at  an  estimated  rate  of  $371  per  hour. 
'Therefore,  the  U.SP'TO  e.stimates  that  the 
res]K)ndent  cost  burden  for  this 
collection  will  he  approximately 
$129,3(52,10(5  per  year. 


Item 

Estimated  time 
for  response 

Estimated 

annual 

responses 

Estimated 
annual 
burden  hours 

Request  and  Fee  Calculation  Sheet  (Annex  and  Notes)  (PCT/RO/101)  . 

1  hour 

48,285 

48,285 

Description/claims/drawings/abstracts  . 

3  hours 

48,285 

144,855 

Application  Data  Sheet  (35  U.S.C.  371  applications)  . 

23  minutes 

51,539 

19,585 

Transmittal  Letter  to  the  United  States  Receiving  Office  (RO/US)  (PTO-1382)  . 

15  minutes 

43,457 

10,864 

Transmittal  Letter  to  the  United  States  Designated/Elected  Office  (DO/EO/US)  Concerning  a 
Submission  Under  35  U.S.C.  371  (PTO-1390) . 

15  minutes 

66,462 

16,616 

PCT/Model  of  Power  of  Attorney . 

15  minutes 

4,829 

1,207 

PCT/Model  of  General  Power  of  Attorney . 

15  minutes 

483 

121 

Indications  Relating  to  a  Deposited  Microorganism  (PCT/RO/134)  . 

15  minutes 

1 

0 

Response  to  invitation  to  correct  defects  . 

2  hours 

13,286 

26,572 

Request  for  rectification  of  obvious  errors  . 

30  minutes 

713 

357 

Demand  and  Fee  Calculation  Sheet  (Annex  and  Notes)  (PCT/IPE/V401) . 

1  hour 

1,459 

1,459 

Amendments  (Article  34)  . 

1  hour 

1,459 

1,459 

Fee  Authorization  . 

15  minutes 

43,457 

10,864 

Requests  to  transmit  copies  of  international  application . 

15  minutes 

700 

175 

Withdrawal  of  international  application  (PCT/IB/372) . 

15  minutes 

905 

226 

Translations  . 

_ 

2  hours 

21,180 

42,360 
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Item 

Estimated  time 
for  response 

Estimated 

annual 

responses 

Estimated 

annual 

burden  hours 

Petition  for  Revival  of  an  International  Application  for  Patent  Designating  the  U.S.  Abandoned 
Unavoidably  Under  37  CFR  1.137(a)  (PTO/SB/61/PCT)  . 

8  hours 

27 

216 

Petition  for  Revival  of  an  International  Application  for  Patent  Designating  the  U.S.  Abandoned 
Unintentionally  Under  37  CFR  1.137(b)  (PTO/SB/64/PCT)  . 

1  hour 

1,354 

1,354 

Petitions  to  the  Commissioner  for  international  applications  . 

4  hours 

164 

656 

Petitions  to  the  Commissioner  in  national  stage  examination  . 

4  hours 

4,877 

19,508 

Acceptance  of  an  unintentionally  delayed  claim  for  priority  (37  CFR  1.78(a)(3))  . 

2  hours 

294 

588 

Request  for  the  restoration  of  the  right  of  priority  . 

3  hours 

453 

1,359 

Totals  . 

353,669 

348,686 

Estinuitfid  Total  Annual  Non-hoar 
Haspondant  (lost  Bnrdan:  8309,719,541. 
Tliis  colhiction  has  annual  (non-hour) 
costs  in  the  form  of  translations, 
drawings,  fees,  and  postage  co.sts. 

Under  the  terms  of  the  PUT,  the 
USPTO  may  recjuire  documents 
suhmitted  for  a  PCT  application  to  he 
translated  into  English  when  neces.sary. 
This  nujuirement  may  carry  additional 
costs  for  the  ajjplicant  to  contract  for  a 
translation  of  the  documents  in 
(juestion.  The  USPTO  believes  that  the 
average  length  of  the  documents  to  hi; 
translated  will  he  10  jjages  and  that  it 
will  cost  a])])roximatelv  $150  per  ])age 
for  the  translation,  for  an  average 
translation  co.st  of  $1,500  per  docnment. 
The  USP'l’O  estimates  that  it  receives 
ap])roximately  21.180  English 
translations  annually,  for  a  total  cost  of 
$31,770,000  per  year  for  Engli.sh 
translations  of  non-English  language 
documents  for  PC'f  ajjplications. 


Ap])licants  mav  al.so  incur  costs  for 
drawings  that  are  suhmitted  as  part  of 
PUT  a])plications.  Some  applicants  may 
l)rodnce  their  own  drawings,  while 
others  may  contract  out  tin;  work  to 
various  patent  illustration  firms.  For  the 
purjjose  of  e.stimating  burden  for  this 
collection,  the  lISPTd  will  consider  all 
applicants  to  have  their  drawings 
])repared  by  the.se  firms.  The  U.SPdT) 
e.stimates  that  drawings  may  co.st  an 
average  of  $58  ])er  sheet  to  produce  and 
that  on  average  11  sheets  of  drawings 
are  suhmittcul  ])er  a|)j)lication,  for  an 
average  total  cost  of  $838  to  produce  a 
.s(!t  of  drawings  for  an  apj)lication.  'I’he 
IJSP  rO  expects  that  approximately  91% 
of  the  e.stimated  48,285  aj)plications  per 
year  will  have  drawings  filed  with  them, 
for  a  total  of  43,939  sets  of  drawings 
with  a  total  cost  of  $28,933,082  ])er  year. 

The  estimated  filing  fees  for  this 
colhiction  are  calculated  in  the 
accompanying  table.  'I'he  fees  listed  for 


Reciuests  and  Dianands  rej)resent  an 
estimate  of  the  average  fees  for  filing  the 
approjjriate  items  associated  with  tho.se 
requirements  for  an  international 
application.  'Fhe  basic  national  fee 
under  37  CFR  1.492(a)  for  an 
international  ajjplication  entering  the 
national  .stage  is  fixed  at  $390  ($195  for 
small  entities).  The  .search  and 
examination  fees  under  37  (d'R 
1.492(h)-(c)  vary  depending  on  the 
outcome  of  the  written  o])inion 
prej)ared  by  the  ISA/US.  the 
international  ])reliminary  examination 
report  prepared  by  the  IPEA/IJS,  and 
oth(;r  related  factors  as  noted  in  the 
accompanying  table,  'fhe  basic  national 
fee;,  search  fee.  examination  fee  as  widl 
as  the  fees  for  petitions  to  nndve 
unavoidably  or  unintentionally 
abandoned  international  ap])lication.s 
are  discounted  for  small  entities. 


Item 

Estimated 

annual 

responses 

Fee  amount 

Estimated  annual 
filing  costs 

Request  and  Fee  Calculation  Sheet  (Annex  and  Notes)  (PCT/RO/101) . 

48,285 

$3,574.00 

$172,570,590.00 

Description/claims/dra\«ings/abstracts  . 

48,285 

0.00 

0.00 

Application  Data  Sheet  (35  U.S.C.  371  applications)  . 

51 ,539 

0.00 

0.00 

Transmittal  Letter  to  the  United  States  Receiving  Office  (RO/US)  (PTO-1382)  . 

43,457 

0.00 

0.00 

Transmittal  Letter  to  the  United  States  Designated/Elected  Office  (DO/EO/US)  (PTO- 
1390) — U.S.  was  the  ISA  or  IPEA  and  all  claims  satisfy  PCT  Article  33(1)-(4);  includes 
$390  basic  fee,  $0  search  fee,  and  SO  examination  fee  . 

60 

390.00 

23,400.00 

Transmittal  Letter  to  the  DO/EO/US  (PTO-1390) — U.S.  was  the  ISA  or  IPEA  and  all 
claims  satisfy  PCT  Article  33(1  )-(4);  includes  $195  basic  fee,  $0  search  fee,  and  $0 
examination  fee  for  small  entity  . 

47 

195.00 

9,165.00 

Transmittal  Letter  to  the  DO/EO/US  (PTO-1390) — U.S.  was  the  ISA;  includes  $390  basic 
fee,  $120  search  fee,  and  $250  examination  fee . 

1,852 

760.00 

1,407,520.00 

Transmittal  Letter  to  the  DO/EO/US  (PTO-1390) — U.S.  was  the  ISA;  includes  $195  basic 
fee,  $60  search  fee,  and  $125  examination  fee  for  small  entity  . 

2,155 

380.00 

818,900.00 

Transmittal  Letter  to  the  DO/EO/US  (PTO-1390) — International  search  report  prepared 
by  other  than  the  U.S.  and  provided  to  the  USPTO  or  previously  communicated  to  the 
U.S.  by  the  IB;  includes  $390  basic  fee,  $500  search  fee,  and  $250  examination  fee  .... 

47,907 

1,140.00 

54,613,980.00 

Transmittal  Letter  to  the  DO/EO/US  (PTO-1390) — International  search  report  prepared 
by  other  than  the  U.S.  and  provided  to  the  USPTO  or  previously  communicated  to  the 
U.S.  by  the  IB;  includes  $195  basic  fee,  $250  search  fee,  and  $125  examination  fee  for 
small  entity  . 

12,876 

570.00 

7,339,320.00 

Transmittal  Letter  to  the  DO/EO/US  (PTO-1390) — All  other  situations;  includes  $390 
basic  fee,  $630  search  fee,  and  $250  examination  fee  . 

996 

1,270.00 

1,264,920.00 

Transmittal  Letter  to  the  DO/EO/US  (PTO-1390) — All  other  situations;  includes  $195 
basic  fee,  $315  search  fee,  and  $125  examination  fee  for  small  entity  . 

569 

635.00 

361,315.00 

PCT/Model  of  Power  of  Attorney . 

4,829 

0.00 

0.00 

PCT/Model  of  General  Power  of  Attorney . 

483 

0.00 

0.00 

Indications  Relating  to  a  Deposited  Microorganism  (PCT/RO/134) . 

1 

0.00 

0.00 

Response  to  invitation  to  correct  defects  . 

13,286 

0.00 

0.00 
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Item 

Estimated 

annual 

responses 

Fee  amount 

Estimated  annual 
filing  costs 

Request  for  rectification  of  obvious  errors  . 

713 

0.00 

0.00 

Demand  and  Fee  Calculation  Sheet  (Annex  and  Notes)  (PCT/IPE A/401) . 

1,459 

840.00 

1,225,560.00 

Amendments  (Article  34)  . 

1,459 

0.00 

0.00 

Fee  Authorization . 

43.457 

0.00 

0.00 

Requests  to  transmit  copies  of  international  application . 

700 

0.00 

0.00 

Withdrawal  of  international  application  (PCT/IB/372) . 

905 

0.00 

0.00 

Translations  . 

21,180 

0.00 

0.00 

Petition  for  Revival  of  an  International  Application  for  Patent  Designating  the  U.S.  Aban¬ 
doned  Unavoidably  Under  37  CFR  1.137(a)  (PTO/SB/61/PCT)  . 

13 

630.00 

8,190.00 

Petition  for  Revival  of  an  International  Application  for  Patent  Designating  the  U.S.  Aban¬ 
doned  Unavoidably  Under  37  CFR  1.137(a),  small  entity  (PTO/SB/61/PCT) . 

14 

315.00 

4,410.00 

Petition  for  Revival  of  an  International  Application  for  Patent  Designating  the  U.S.  Aban¬ 
doned  Unintentionally  Under  37  CFR  1.137(b)  (PTO/SB/64/PCT)  . 

740 

1 ,890.00 

1,398,600.00 

Petition  for  Revival  of  an  International  Application  for  Patent  Designating  the  U.S.  Aban¬ 
doned  Unintentionally  Under  37  CFR  1.137(b),  small  entity  (PTO/SB/64/PCT)  . 

614 

945.00 

580,230.00 

Petitions  to  the  Commissioner  for  international  applications  . 

164 

130.00 

21,320.00 

Petitions  to  the  Commissioner  in  national  stage  examination  . 

4,877 

200.00 

975,400.00 

Acceptance  of  an  unintentionally  delayed  claim  for  priority  (37  CFR  1.78(a)(3)) . 

294 

1,410.00 

414,540.00 

Request  for  the  restoration  of  the  right  of  priority  . 

453 

1,410.00 

638,730.00 

Totals  . 

353,669 

243,676,090.00 

In  addition  to  the  filing  tees  listed  in 
the  table,  applicants  may  also  incur  fees 
lor  late  filings  (for  fding  after  thirty 
months  from  the  priority  date).  mnlti])le 
dependent  claims,  and  lengthy 
applications.  I’lie  fee  for  the  late  filing 
of  a  search  fee,  examination  fee.  or  oath 
or  deidaration  under  37  (IFR  1.4t)2(h)  is 
.SI  30  for  large  entities  and  SO.'l  for  small 
entities.  The  llSPrO  estimates  that  it 
will  receive  approximately  22.077  of 
these  late  payment  fees  for  large  entities 
and  9.331  for  small  entities  per  year,  for 
a  total  of  S3..‘j.14..'12.'j.  The  fee  for  the  late 
filing  of  an  English  translation  of  an 
international  aj)j)lication  under  37  CFR 
1.492(i)  is  SI  30.  The  IJ.SFTC)  estimates 
that  it  will  receive  approximately  2.118 
of  these  late  translation  huxs  ])er  year,  for 
a  total  of  .S27.'i.340.  The  fee  for 
apjjlications  containing  a  mnltiple 
dejjendent  claim  is  .S400  for  large 
entities  and  .S230  for  small  entities.  The 
USRTd  estimates  that  it  will  receive 
approximately  2.940  of  the.se  multiple 
dependent  claim  fees  for  large  entities 
and  1.127  for  small  entities  j)er  year,  for 
a  total  of  .SI  .014.370.  Apj)lications  with 
specifications  and  drawings  that  exceeil 
100  pages  may  he  snhject  to  an 
application  size  fee  of  S320  (or  Si 00  for 
small  entities)  for  each  additional  .'iO 
pages  or  fraction  thereof.  Tin;  II.SFTO 
estimates  that  it  will  receive 
approximately  2.047  of  the  S320  size 
fees  from  large  entities  and 
apj)roximately  831  of  the  .Si 00  size  fees 
from  small  entities  ])er  year,  for  a  total 
of  .S788.000.  The  total  estimated  fees  for 
this  collection,  including  fding  fees  and 
other  additional  fees,  will  he 
apjjroximately  S249, 908, 32.5  per  year. 


Customers  may  incur  po.stage  costs 
when  submitting  the  information  in  this 
collection  to  the  D.SRTO  by  mail.  The 
IJ.SFTO  estimates  that  the  average  first- 
class  po.stage  cost  for  a  mailed 
submission  will  he  40  cents  and  that  nj) 
to  17.083  suhmi.ssions  (a])proximatelv 
.5%  of  responses)  will  he  mailed  to  the 
IJ.SFTO  p(!r  year,  for  a  total  e.stimated 
postage  cost  of  .$8,134  j)er  year. 

The  total  annual  (non-hour) 
respondent  cost  burden  for  this 
collection  associated  with  translations, 
drawings,  fecxs,  and  postage;  is  estimated 
to  he  .$30'), 71 9. .541  per  year. 

IV.  Recjuest  for  (Joniments 

Comments  submitted  in  respon.se  to 
this  notic:e  will  he  summarized  and/or 
included  in  the  n;(iuc;st  for  OMB 
approval.  All  comments  will  become  a 
matter  of  j)uhlic  record. 

The  II.SFTO  is  soliciting  public 
comments  to; 

(a)  Evaluate  whether  the  propos(;d 
colh:ction  of  information  is  neccj.ssarv 
for  the  proj)er  performance;  of  the 
fune;tie)ns  of  the  agency.  ine:lueling 
whe;the;r  the;  information  will  have 
prae:tie:al  utility;  (h)  Evaluate  the 
ae;e:urae:y  of  the;  agene;y’.s  estimate  of  the 
burden  of  the;  |n'ope)se;el  ce)lle;e;tion  of 
information,  ine;lneling  the  validity  of 
the  me;thode)le)gy  and  assnmi)tions  used; 
(e;)  Enhane;e  the  e|uality,  utility,  and 
e:larity  of  the  information  to  he; 
colle;e:te;el;  and  (el)  Minimize;  the  burden 
of  the  e:olle;e;tie)n  of  information  on  those; 
who  are  to  respond,  including  through 
the  use  of  ap])re)j)riate  automated, 
elee:tronie;.  mee;hanie;al,  or  other 
te;chnole)gie;al  collection  te;e;hniejue;.s  or 
other  forms  of  information  te;chnole)gv. 


e.g.,  permitting  ele;e:tronic  submission  of 
re;spe)nses. 

l)al(;(l:  )amiarv  2!).  2013. 

Susan  K.  Fawc;e;tl. 

Hccords  Officer,  I  ’SPrO.  Office  of  the  Chief 
Infornuilion  ( Officer. 

Il'K  Doc.  2()i:i-()22():i  I'iliul  am| 

BILLING  CODE  3510-16-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[Docket  No.  CPSC-201 3-0005] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Registration  Card 
Effectiveness  Survey 

agency:  Ceinsumer  Froelue:t  .Safety 

Ceanmission. 

action:  Notice. 

SUMMARY:  The;  Consume;!’  Froelne:t  .Safety 
Ceanmi.ssion  (CF.SC  or  Commi.ssie)n)  is 
announcing  an  eijipea  tunity  for  ])uhlie: 
e;e)mme;nt  on  the  ])ro])ose;el  ce)lle:e;tion  of 
e:ertain  infeirmatiein  hv  the  age;ne:v. 
lJnele;r  the;  I’ajierwork  Reelue:tion  Ae;t  eif 
199.5  (FRA),  h’eeleral  agene;i(;s  are 
re;ejuire;el  te)  publish  a  neitie.e  in  the; 
Federal  Register  e;e)ne:erning  e;ae;h 
proj)oseel  e:olle;e:tion  of  infeirmatiein  anel 
te)  alleiw  (iO  elavs  fe)r  ])uhlie:  e:e)mme:nt  in 
ri;sponse;  te)  the;  ne)tie:e.  This  ne)tie:e; 
se)lie;its  e;e)mments  on  the;  ])re)pe)seel 
e:e)lle)e:tie)n  e)f  informatie)!!  fe)r  a  report  e)n 
the;  effe;e:tive;ness  e)f  produe:t  re;gistratie)n 
e:arels  in  facilitating  pre)elue;t  ree;alls. 
DATES:  .Submit  written  or  ele;e;tre)nie; 
e:e)nnnents  e)n  the  ce)lle;e;tie)n  of 
information  by  April  5,  2013. 
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ADDRESSES:  You  niav  submit  comments, 
identified  by  Docket  No.  C1\SC-2()13- 
OOO.I,  l)y  any  of  the  following  methods: 

Fleet  runic  Siihmissiuns 

Submit  electronic  comments  in  the 
following  way: 

Fadiual  (•IhilanHiking  Portal:  http:// 
WWW. ragulations.gov.  Follow  the 
instructions  for  submitting  comments. 

To  ensure  timely  processing  of 
comments,  the  Commi.ssion  is  no  longer 
accepting  comments  submitted  by 
electronic  mail  (email),  except  through 
www.ragaIations.gov. 

Written  Submissions 

Submit  written  suhmi.ssions  in  the 
following  way: 

Mail/Hand  dalivarv/Conriar  ( for 
papar,  disk,  or  CD-ROM  submissions), 
prafarably  in  fiva  copias,  to:  Office  of  the 
S(;cretary.  Cionsumer  Product  Safety 
Commi.ssion,  Room  820,  4330  Ea.st  West 
Highway,  Bethesda,  MD  20814; 
telephone  (301)  .104-7923. 

In.strnctions:  All  suhmi.ssions  received 
must  include  the  agency  name  and 
docket  numher  for  this  notice.  All 
comments  received  may  he  ])o.sted 
without  change,  including  anv  personal 
identifiers,  contact  information,  or  other 
per.sonal  information  provided,  to: 
bttp://www.ragnIations.gov.  Do  not 
submit  confidential  husine.ss 
information,  trade  secret  information,  or 
other  s(insitive  or  protected  information 
that  you  do  not  want  to  he  available  to 
the  public.  If  furni.shed  at  all,  such 
information  shoidd  he  submitted  in 
writing  to  the  (Iffice  of  the  Secretary. 

Dockat:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to:  http:// 
www.raguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  H.  Scpiibh,  Consumer  Product 
Safety  Commi.ssion,  4330  East  West 
Highway,  Bethesda,  MD  20814;  (301) 
.504-781.1,  or  by  email  to: 
rsquibl)@cpsc.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  the  PRA  (44  U.S.C.  3.501- 
3.520),  Federal  agencies  must  obtain 
ap])roval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sj)onsor. 
“Collection  of  information”  is  defined 
in  44  U.S.C.  3.502(3)  and  5  CFR 
1320.3(c),  and  includes  agency  recpiests 
or  reciuirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
j)rovide  information  to  a  third  party. 
Section  3.500(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3.500(c)(2)(A))  retpures  federal 
agencies  to  jjrovide  a  00-day  notice  in 


the  Federal  Register  concerning  each 
])ropo.sed  collection  of  information 
l)efore  submitting  the  |)ropo.sed 
collection  to  OMB  for  ap])rovaI.  To 
comply  with  this  recpiirement,  the  CPSC 
is  publishing  notice  of  the  ])roposed 
collection  of  information  set  forth  in 
this  document. 

Section  104(d)  of  (Consumer  I^roduct 
Safety  Improvement  Act  of  2008 
(CPSIA)  requires  durable  infant  or 
toddler  product  manufacturers  to 
])rovide  product  regi.stration  cards  with 
each  product  sold.  The  Commi.ssion 
established  such  reejuirements  for 
consumer  regi.stration  of  durable  infant 
or  toddler  products  under  10  (3d<  part 
1130.  Section  104(d)(4)  also  requires  the 
Commission  to  i)rej)are  a  report  of  the 
effectiveness  of  product  regi.stration 
cards  in  facilitating  product  rec;all.s, 
which  is  to  he  pre.sented  to  the 
a])proj)riate  congressional  committees. 
15  U.S.C.  20.50a(d)(4).  In  order  to 
prepare  the  rejjort  to  Congress,  C'.PSC 
staff  will  conduct  a  survey  that  will  be 
sent  out  to  infant  or  toddler  j)roduct 
manufacturers  who  have  conducted 
recalls  since  June  28,  2010,  the  date 
when  the  final  rule  concerning  product 
r(!gistration  cards  went  into  effect.  'I'he 
survey  .seeks  information  about  the 
recall,  how  many  consumers  registercul 
their  products,  and  how  many 
consumers  the  firm  attempted  to  contact 
about  the  recall.  A  copy  of  the  draft 
survey  may  be  viewed  on:  http:// 
www.ragnlations.gov  under  Docket  No. 
CPS(;-201 3-000.5,  Supporting  and 
Related  Material.  The  report  will 
aggregate  the  information  received  from 
the  manufacturers  to  as.sess  the 
effectiveness  of  ])roduct  regi.stration 
cards  in  facilitating  product  rei:alls. 

The  average  estimated  time  recpiired 
for  each  mamd'actunir  to  c,om])lete  the 
survey  is  1  hour.  The  survey  will  he 
distrilnited  to  a  maximum  of  50 
manufacturers,  creating  a  maximum 
e.stimated  burden  across  manufacturers 
of  50  hours.  CPSC  staff  estimates  that 
the  hourlv  comjjen.sation  for  the  time 
retjuired  to  complete  the  survey  is 
.$27.55  (U.S.  Bureau  of  Labor  .Stati.stics, 
“Em])loyer  Costs  for  Employee 
Compen.sation,”  March  2012,  Table  9, 
total  compen.sation  for  all  sales  and 
office  workers  in  goods-])roducing 
private  industries;  http:// www.bls.gov/ 
ncs/).  Therefore,  the  e.stimated  total 
combined  annual  co.st  for  all  surveyed 
manufacturers  associated  with  the 
proposed  requirements  is  $1,377.50 
($27.55  j)er  hour  x  50  hours  = 
$1,377.50). 

The  estimated  co.st  of  the  information 
collection  to  the  k’ederal  government  is 
ap])roximately  $2,008,  which  includes 
25  CPSC  staff  hours  to  examine  and 


evaluate  the  information.  This  is  based 
on  a  CS-14  level  salaried  employee.  The 
average  hourly  wage  rate  for  a  mid-levcd 
.salaried  CS-14  emj)loyee  in  the 
Wa.shington.  DC  metropolitan  area 
(effective  as  of  januarv  2012)  is  $57.33 
(CS-14.  step  5).  Based  on  wages  that 
represent  09.3  perc;ent  of  total 
compensation  with  an  additional  30.7 
])ercent  for  benefits,  the  average  hourly 
compensation  for  a  mid-level  salaried 
CS-14  einjilovee  would  he 
approximately  $82.72.  (U.S.  Bureau  of 
Labor  Statistics.  “Employer  Costs  for 
Em])loyee  (Compensation,”  June  2012, 
Table  1.  percentage  of  wages  and 
.salaries  for  all  civilian  management, 
professional,  and  related  employees: 
btti)://www.bIs.gov/n(:s/].  Assuming  that 
a])proximately  25  hours  will  he 
required,  this  results  in  an  e.stimated 
annual  co.st  of  $2,008  to  the  federal 
governnmnt. 

B.  Requests  for  (Comments 

'file  Commi.ssion  invites  comments  on 
the  projmsed  collection  of  information 
including: 

•  Whether  the  collection  of 
information  de.scrihed  above  is 
necessarv  for  the  j)ro])er  performance  of 
the  (Commission’s  functions,  including 
whether  the  information  would  have 
prat:tical  utilitv; 

•  Whether  tlie  estimatcid  burden  of 
the  i)roposed  collection  of  information 
is  accurate; 

•  Whetlu!!'  the  (piality,  utility,  and 
clarity  of  the  information  to  he  collec;ted 
could  he  enhanced;  and 

•  Whether  the  burden  imposetl  by  the 
collection  of  information  could  he 
minimized  by  use  of  automated, 
electronic,  or  other  technf)logical 
collec:tion  techniques,  or  other  forms  of 
information  technology. 

Dalcul:  Jaiuiary  30.  2013. 

Todd  A.  Stovenson, 

Sacralarv,  Consiintar  Product  Safutv 
Commission. 

|FK  Doc.  2()i:i-()2:).")()  Filed  2-l-i;t;  am) 

BILLING  CODE  6355-01 -P 

CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Information  Collection;  Submission  for 
OMB  Review,  Comment  Request 

agency:  (Corjmration  for  National  and 
(Community  Service. 
action:  Notice. 

SUMMARY:  The  (Corj)oration  for  National 
and  (Community  Service  ((CN(CS)  has 
submitted  a  })uhlic  information 
collection  recpiest  (ICR)  entitled 
Forliearance  Recpie.st  for  National 
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.S(!rvi(;e  Form  for  review  and  ajiproval  in 
aecordance  with  the  Paperwork 
Kediietion  Act  of  IttO.'i.  Public  Law  104- 
13,  (44  l)..S.r..  (3iapter  35).  (^oj)ies  of 
this  1(3<.  with  apj)li(:al)le  supporting 
(iocumentation.  may  he  obtained  l)y 
calling  the  (^or|)oration  for  National  and 
('.ommimity  Service.  Bruce  Kellogg,  at 
(202)  000-05)54  or  email  to 
hkalIo<^4@(:ns.>’()v.  Individuals  who  u.se  a 
telecommunications  device  for  the  deaf 
(TTY-TDD)  may  call  1-800-833-3722 
between  8:00  a.m.  and  8:00  p.m.  Eastern 
Time.  Monday  through  Friday. 
ADDRESSES:  (Comments  may  he 
suhmittiui.  identified  by  the  title  of  the 
information  collection  activity,  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  Ms.  Sharon  Mar.  OMB 
Desk  Officer  for  the  Oorporation  for 
National  and  Community  Scnvice.  by 
any  of  the  following  two  methods 
within  30  days  from  tlu;  date  of 
publication  in  the  Federal  Register: 

(1)  By  fax  to:  (202)  35)5-05)74. 

Attention:  Ms.  Sharon  Mar,  OMB  Desk 
Officer  for  the  Corporation  for  National 
and  Community  S(;rvice;  and 

(2)  Eloctvonicallv  by  oiuoil  to: 
snuii'@oml).i:oi).fiov. 

SUPPLEMENTARY  INFORMATION:  The  OMB 
is  particnlarlv  interested  in  comments 
which: 

•  Evaluate  whether  the  propo.siul 
collection  of  information  is  neces.sarv 
for  the  ])rop(;r  performance  of  the 
functions  of  CNC.S.  including  whether 
the  information  will  have  practical 
utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
ju'oposed  collection  of  information, 
including  the  validity  of  tlu; 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
(luality.  utility,  and  clarity  of  the 
information  to  Ih;  collected:  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  tho.se  who  are  to  respond,  including 
through  the  use  of  a])propriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techni(|ue.s  or  other  forms  of  information 
technology.  (!.g.,  ])ermitting  electronic 
submi.ssions  of  resjjonses. 

Comments 

A  (iO-day  public  comment  Notice  was 
])ul)lished  in  the  Federal  Register  on 
October  25.  2012.  This  comment  j)eriod 
eiuhul  December  23,  2012.  No  puldic 
comments  were  received  from  this 
Notice. 

Dascri i)t ion :  CNCS  is  seciking  approval 
of  the  Forbearance  Recpiest  for  National 
Service;  Form,  which  is  used  bv 
AmeriCorjis  members  to  n;quest 


forl)(;arances  based  on  their  Anu;riCor])s 
.service,  by  schools  and  lenders  to  verify 
their  eligibility,  and  by  both  parties  to 
satisfy  certain  l(;gal  r(;(|uirements. 

Tv})o  of  Boviow:  Renewal. 

AgeeK.’v;  Corporation  for  National  and 
Community  Service. 

Title:  Forl)(;aranc(;  Reejuest  for 
National  S(;rvice  Form. 

OMB  Number:  3()45-()()3(). 

Agency  Number:  None. 

Affected  Public:  Anu;riCorps 
memh(;r.s,  school  staff,  and  leiulers. 

Tot(d  Bespoudeuts:  3800. 

Freijueuev:  One  per  loan  ])er  term  of 
servit;e. 

Averoge  Time  per  Bespouse:  10 
minutes. 

Estimated  Tot(d  Burden  Hours:  033 
hours. 

Total  Burden  dost  (capital/startup): 
None. 

Tot(d  Burden  dost  (operating/ 
maintenance]:  None. 

Ilatcul:  laiuiarv  23.  2013. 

Maggie;  'I’aylejr  Ceiale;s, 

Chief.  Trust  Operulioiis. 

U  K  Doc.  2(u:i-e)2:eui  Kilod  2-1-i:t;  !i:4.S  anil 
BILLING  CODE  6050- SS-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Information  Collection;  Submission  for 
OMB  Review,  Comment  Request 

agency:  (ieerporatiem  feir  Nalie)nal  anel 
Ce)mnumity  Se;rvie;e;. 
action:  Ne)tie:e;. 

SUMMARY:  The;  Coi'iieiration  forNatieinal 
anel  Community  Se;rvie:e  (CNCS)  has 
suhmitteel  a  pedilie;  infeirmatiein 
e:e)llectie)n  reeejeiest  (1(3<)  e;ntitle;el 
Natie)nal  Service;  Trust  VeeucherK 
Pavment  Re;epie;,st  Feerm  leer  re;vie;w  emel 
a])])roval  in  ae;e;orelane;e;  with  the 
Pape;rwork  Re;ehie:tie)n  Ae:t  of  15)5)5, 

Public  Law  104-13,  (44  U.S.C.  Chai)te;r 
35).  Cojiies  of  this  ICR,  with  a])j)lie:ahle; 
sup])e)rting  ele)e:ume;ntatie)n.  may  he; 
obtaineel  bv  e;alling  the;  Ce)rporatie)n  fe)r 
National  anel  Community  Se;rvie:e;,  Brue:e; 
Ke;lle)gg,  at  (202)  ()0()-05)54  eer  e;mail  te; 
bkellogu@cns.gov.  Inelivieluals  vvlu)  eise  ii 
te;le;e:ommemie:ation.s  elevie.e  feir  the;  ele;af 
(TTY-TDD)  may  e:all  1-800-833-3722 
l)e;twe;e;n  8:00  a.m.  anel  8:00  |).m.  Eastern 
Time,  Monelay  thre)ugh  Frielay. 
ADDRESSES:  Comments  may  he; 
suhmitteel,  iele;ntifie;el  by  the  title;  eif  the; 
information  e;e)lle;e;tie)n  ae;tivity,  to  the; 
()ffie;e  e)f  Information  anel  Re;gulate)ry 
Affairs.  Attn:  Ms.  Sharein  Mar.  OMB 
Desk  ()ffie:er  feir  the;  Ceirjeeiration  fe)r 
National  anel  Ceemmimity  Servie:e;,  by 
any  eef  the;  folleiwing  twe)  me;the)el.s 


within  30  elay.s  from  the;  elate;  e)f 
l)uhlie:atie)n  in  the;  Fmderal  Re;gister: 

(1)  By  fax  to:  (202)  35).5-()5)74, 

Attention:  Ms.  Sharon  Mar.  OMB  Di;sk 
Offie:e;r  feir  the;  C.eirpeeration  fe)r  Natieenal 
iinel  (^immunity  Se;rvie;e;:  anel 

(2)  Electronically  bv  email  to: 
smai@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  rhe;  OMB 
is  partie:edarly  inte;re;ste;el  in  e:e)mme;nts 
whie.h: 

•  I'h'aluate  whe;the;r  the;  propo.seel 
e:e)lle;e;tie)n  e)f  infeirmation  is  ne;t:e;.s.sary 
leer  the;  pre)])e;r  pe;rfe)rmane:e;  of  the; 
fune:tie)n.s  eif  CNCS,  ine:lueling  whe;the;r 
the;  informatie)!!  will  have;  ])ractie:al 
utility: 

•  Evaluate;  the;  ace;urae:y  of  the; 
age;ne:y’s  e;stimate;  of  the;  hurelen  of  the; 
pre)pe)se;el  e:e)lle;e:tie)n  of  informatie)!!, 
inclueling  the;  validity  e)f  the; 
me;the)elole)gy  anel  a.ssum])tie)ns  iiseel: 

•  Pre)])e)se;  ways  te)  enhance;  the; 
e|uality,  utility,  anel  e:larity  e)f  the 
information  to  he;  e:e)lle;e:te;el:  anel 

•  Pre)pe).se;  ways  te)  minimize;  the; 
heirelen  e)f  the;  e:e)lle;e;tie)n  of  infe)rmatie)n 
e)n  the)se;  who  are;  to  re;s])ond,  inclueling 
thre)ugh  the;  u.se;  e)f  appre)])riate; 
aute)mate;el.  e;le;e:tronie:,  me;e:hanie:al.  e)r 
e)the;r  te;e:hne)le)gie:al  e:e)lle;e;tie)n 
te;e:hnieiue;.s  e)r  e)the;r  forms  e)f  inlbrmatie)!! 
te;chne)le)gy.  e.g.,  i)e;rmitting  ele;e:tre)nie: 
suhmi.ssieens  e)f  respeenses. 

Comments 

A  OO-day  ])ul)lie:  e:omme;nt  Ne)tic:e;  was 
pul)li.she;el  in  the;  Fe;deral  Register  on 
Oe:te)l)e;r  25.  2012.  'I’his  e:e)mme;nt  pe;rie)el 
e;nele;el  D(;ce;ml)e;r  23,  2012.  No  ])ut)lie: 
e:e)mme;nts  were;  re;e;e;ive;el  from  this 
Notie:e. 

Descri})tion :  CNC.S  is  se;e;king  approval 
e)f  the  National  Se;rvie:e  Trust  Voue.her  K 
Payment  R(;eiue;.st  Form.  whie:h  is  u.seel 
by  AmeriCeerps  members  to  reepiest 
Segal  Eehie:atie)n  Awarel  i)ayments,  by 
.se:he)e)ls  anel  lenelers  to  verify  their 
e;ligihility,  anel  by  both  parties  te;  satisfy 
e:ertain  le;gal  re;e)uireme;nt,s. 

'Tvpe  of  Beview:  Re;ne;wal. 

2\ge77c\';  Ce)rpe)ratie)n  for  Natieenal  anel 
Ceanmunity  Se;rvie:e. 

Tide:  Natieenal  Se;rvie:e;  Trust  Ve)ue:he;r 
K  Payment  Re;e]ue;st  Form. 

OMB  Number:  3045-0014. 

Agenev  Number:  Neene. 

Affected  Public:  Ame;riCe)r])s 
members,  se:he)e)l  staff,  anel  le;nele;rs. 

'Total  Besi)ondents:  142,000. 
Erequenev:  One;  e)r  meere;  per  me;ml)e;r 
iiwiirel. 

Average  'Time  per  Besponse:  5 
minute;.s. 

Estimated  Total  Burden  Hours:  1 1 .833 
he)ur.s. 

Total  Burden  dost  {capital/startup]: 
None. 
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Total  Ihirdan  Ck)st  (oparating/ 
inaintananca):  None. 

Dalcul:  lamiary  2.'5.  2012. 

'raylcir  Oeatas, 

ChiiT,  'I'rust  Operations. 

|1'K  Doc:.  2()12-02:nfi  Filad  2-l-i:{;  Hid.l  am] 
BILLING  CODE  6050-SS-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Information  Collection;  Submission  for 
0MB  Review,  Comment  Request 

AGENCY:  Corporation  for  National  and 
(ioininunity  Service. 

ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Coininunity  Service  (CNCS)  has 
suhmitted  a  public  information 
collection  request  (ICR)  entitled 
National  Service  Trust  Interest  Payment 
Form  for  review  and  ajijiroval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  inu.'i,  Puhlic  Law  104- 
13,  (44  IJ.S.C.  Chapter  3.1).  Copies  of 
this  ICR,  with  ajiplicahle  supporting 
documentation,  may  he  obtained  hy 
calling  the  Coiqioration  for  National  and 
Community  Service,  Bruce  Kellogg,  at 
(202)  000-09.'j4  or  email  to 
l)kaIlogg@cns.gov.  Individuals  who  u.se  a 
telecommunications  device  for  the  deaf 
(TTY-TDD)  may  call  1-800-83.3-3722 
between  8:00  a.m.  and  8:00  p.m.  Lastern 
Time,  Monday  through  Friday. 
ADDRESSES:  Comments  may  he 
submitted,  identified  hy  the  title  of  the 
information  collection  activity,  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  Ms.  Sharon  Mar,  OMB 
Desk  Officer  for  the  Corporation  for 
National  and  Community  Service,  hv 
any  of  the  following  two  methods 
within  30  days  from  the  date  of 
publication  in  the  Federal  Register: 

(1)  By  fax  to:  (202)  391-0974, 
Attention:  Ms.  Sharon  Mar.  OMB  Desk 
Officer  for  the  Corporation  for  National 
and  Community  Service;  and 

(2)  Electronically  hy  email  to: 
smai'@omb.eo}).gov. 

SUPPLEMENTARY  INFORMATION:  ’fhe  OMB 
is  particularly  interested  in  comments 
which; 

•  Evaluate  whether  the  proposed 
collection  of  information  is  neces.sarv 
for  the  pro])er  performance  of  the 
functions  of  CNCS,  including  whether 
the  information  will  have  practical 
utility: 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assum])tions  used; 


•  Pro])ose  ways  to  (mhance  the 
(juality,  utility,  and  clarity  of  the 
information  to  be  collected:  and 

•  Propo.se  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  res])ond,  including 
through  the  u.se  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  ijermitting  electronic 
submissions  of  re.s])onse.s. 

(loinmenls 

A  (iO-dav  puhlic  commeut  Notice  was 
published  iu  the  Federal  Register  on 
nc:tol)er  21,  2012.  This  comment  i)eriod 
ended  December  23,  2012.  No  puldic 
comments  were  reccnved  from  this 
Notice. 

Description:  CNGS  is  seeking  approval 
of  the  National  Service  I’rust  Interest 
Payment  Form,  which  is  used  by 
AmeriGorps  members  to  request  interest 
])ayment.s  on  qualified  loans  based  on 
their  AmeriGor]).s  service,  by  .schools 
and  lenders  to  verify  their  eligibility, 
and  by  both  parties  to  satisfy  certain 
legal  reciuirements. 

Type  of  Review:  Renewal. 

Age;7f;y:  Gorporation  for  National  and 
Gomm unity  Service. 

Title:  National  Service  'frust  Interest 
Payment  Form. 

OMB  Nninher:  304.1-0013. 

Agencv  Nninher:  None. 

Affected  Pahlic:  AmeriGor]).s 
memhers,  school  .staff,  and  lenders. 

Total  Respondents: 'l4Sm). 

Frecjnency:  One  ])er  loan  per  term  of 
service. 

Average  Time  per  Besjionse:  10 
minutes. 

Estimated  Total  Barden  Hours:  2,333 
hours. 

Total  Burden  dost  (capital/startup): 
None. 

Total  Burden  dost  (operating/ 
maintenance):  None. 

Dated:  )anuarv  2.1.  2013. 

Maggie  Taylor  Coates, 
dhief,  Trust  Operations. 

|FK  Dec.  2(n.3-()2:n4  Filed  2-l-i:t;  ain| 
BILLING  CODE  6050-SS-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Information  Collection;  Submission  for 
OMB  Review,  Comment  Request 

agency:  Gorporation  for  National  and 
Gommunity  Service. 
action:  Notice. 


SUMMARY:  The  Gorj)oration  for  National 
and  Gommunity  Service  (GNGS)  has 
submitted  a  ])ublic  information 


collection  request  (IGR)  entitled  NGGG 
Project  Sponsor  Application  'I'itle  for 
review  and  a])])roval  in  accordance  with 
the  PapcM  Work  Reduction  Ac:t  of  19‘)1, 
Puhlic  Law  104-13,  (44  ll.S,G.  Ghapter 
.31).  Go|)ie.s  of  this  IGR,  with  applicable 
.su})porting  documentation,  mav  be 
obtained  hy  calling  the  Gorporation  for 
National  and  Gommunity  Service, 

Golleen  Glay  (202)  000.7101  or  email  to 
ccla\'@cns.gov.  Individuals  who  u.se  a 
telecommunications  device  for  the  deaf 
(TTY-TDD)  may  call  1-800-833-3722 
between  8:00  a.m.  and  8:00  j).m.  Eastern 
'fiine,  Monday  through  Friday. 
ADDRESSES:  Gomments  may  he 
submitted,  identified  hy  the  title  of  the 
information  collection  activity,  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attu;  Ms.  Sharon  Mar,  OMli 
Desk  Officer  for  the  Gorporation  for 
National  and  Gommunity  Service,  hy 
any  of  the  following  two  methods 
within  30  days  from  the  date  of 
publication  in  the  Federal  Register: 

(1)  By  fax  to:  (202)  391-0974, 

Attention:  Ms.  Sharon  Mar,  OMB  Desk 
Officer  for  the  Gorporation  for  National 
and  Gommunity  Service;  and 

(2)  Electronically  hy  email  to: 
smai'@omh.eop.gov. 

SUPPLEMENTARY  INFORMATION:  The  OMB 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  pro])osed 
c:ollection  of  information  is  necessary 
for  the  |)roper  |K;rformance  of  the 
functions  of  GNGS,  including  whether 
the  information  will  have  practic;al 
utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  a.s.sumj)tions  u.sed; 

•  Propose  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  he  collected:  and 

•  Propose  ways  to  minimize  tlie 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  u.se  of  ap])ropriate 
automated,  elet:tronic,  mechanical,  or 
other  technological  collection 
technicpies  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

Gomments 

A  (iO-day  puhlic  comment  Notice  was 
published  in  the  Federal  Register  on 
Tuesday.  July  17.  2012.  This  comment 
jjeriod  ended  8-11-12.  No  puhlic 
comments  were  received  from  this 
Notice. 

Descrijit ion:  CNCS  is  seeking  ajiproval 
of  NGGG  Project  Sjionsor  Apj)lication, 
which  is  u.sed  hy  eligible  non-profit  and 
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governmental  organizations  to  aj)ply  to 
host  an  NCXiC  team  ot  8-12  AmeriCorj)s 
N(XXi  members  for  a  period  of  up  to 
eight  \ve(;ks  to  j)erform  dinul  S(;rvic:e  to 
address  local  community  needs. 

Tvpa  of  IUn'i(n\’:  Renewal. 

/Igenm';  (Corporation  for  National  and 
(Community  .Service. 

Titio:  N(C(C(C  Rroject  Sponsor 
Application. 

OMIi  Nuwhar:  3()4ri-n()l(). 

Afioncv  Nunihor:  304.'}. 

Affhctad  Public:  Non-profits, 
community  organizations. 

Total  Hcsi)on(lcnts:  1200  annually. 
PnHjucncy:  Rolling  application 
process. 

Aveniy,c  Tinw  per  Pesponsc:  /..I  hours 
Estimated  Total  Barden  Hoars:  0000 
hours. 

'Total  Barden  dost  (capital/staiiap): 
None. 

'Tot(d  Barden  dost  (operating/ 
nunntenance):  None. 

Dated:  |aiuiarv  2.'}.  2013. 

Kate  Ratterv, 

Director.  Nolioiuil  divilion  doninamily  dorps. 
IKK  Dtie.  20i;t-02:n  1  Kilod  2-1-13;  11:45  am) 

BILLING  CODE  6050-SS-P 

CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Information  Collection;  Submission  for 
0MB  Review,  Comment  Request 

AGENCY:  (Cor])oration  for  National  and 
(Community  .Service. 

ACTION:  Notice. 

SUMMARY:  The  (Corporation  for  National 
and  (Community  .Service  ((CN(C.S)  has 
submitted  a  public  information 
collection  retjuest  (KCR)  entitled  the 
President’s  Volunteer  .Service  Awards 
(RVSA).  parts  A.  B.  (C.  D.  E  and  F  for 
review  and  ajijiroval  in  accordance  with 
the  Paperwork  Reduction  Act  of  191).'}. 
Public  Law  104-13,  (44  IJ.SXC.  (Chapter 
.3.'}).  (Cojiies  of  this  ICR,  with  ap])licahle 
sui)j)orting  (locumentation,  may  he 
obtained  by  calling  the  (Corporation  for 
National  and  (Community  Service,  David 
Prenio,  at  (202)  00()-0717  or  email  to 
dpretno@(:ns.go\'.  Individuals  who  u.se  a 
telecommunications  device  for  the  deaf 
(T'l'Y-TDD)  may  call  1-800-833-3722 
between  8:00  a.m.  and  8:00  ]).m.  Eastern 
Time.  Monday  through  Fridav. 
ADDRESSES:  (Comments  may  he 
submitted,  identified  by  the  title  of  the 
information  collection  activity,  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn;  Ms.  .Sharon  Mar,  OMB 
Desk  Officer  for  the  (Corporation  for 
National  and  (Community  .Service,  by 
any  of  the  following  two  methods 


within  30  days  from  the  date  of 
publication  in  the  Federal  Register; 

(1)  By  fax  to:  (202)  39.1-0974, 

Attention:  Ms.  .Sharon  Mar,  OMB  Desk 
Officer  for  the  (Corporation  for  National 
and  (Community  .Service;  and 

(2)  Electronically  by  email  to: 
snun'@otnU.eop.gov . 

SUPPLEMENTARY  INFORMATION:  The  OMB 
is  iiarticularly  interested  in  comments 
which: 

•  Evaluate  whether  the  projiosed 
collection  of  information  is  nece.ssary 
for  the  jn'ojier  jierformance  of  the 
functions  of  (CN(C.S,  including  whether 
the  information  will  have  jiractical 
utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
projiosed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assnmjitions  used; 

•  Propo.se  ways  to  enhance  the 
(piality,  utility,  and  clarity  of  the 
information  to  he  collected;  and 

•  Pro])o,se  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  tho.se  who  an;  to  res])ond,  including 
through  the  u.se  of  a])])roj)riate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
technicjues  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  res])onses. 

(iommenis 

A  hO-day  ])nt)lic  comment  Notice  was 
published  in  the  Federal  Register  on 

October  19,  2012.  This  comment 
period  ended  December  21 , 2012.  One 
public  comment  was  rec:eived.  The 
commenter  noticed  the  omission  of 
clarifying  information  on  one  of  the 
forms,  which  has  been  incorjiorated  in 
the  final  forms.  'I’lie  commenter  also 
sugge.sted  changing  the  personal 
identifying  information  we  plan  to 
collect.  VVe  resjionded  that  this 
information  is  necessary  to  confirm 
eligibility  and  identity. 

Description;  CNC.S  is  seeking 
aj)])roval  of  the  President’s  Volunteer 
.Service  Awards  (PV.SA),  parts  A,  B,  (L 
D,  E  and  F,  which  is  used  by  certifying 
entities  to  verify,  certify  and  order  the 
President’s  Volunteer  .Servic;e  Awards. 

Type  of  Beview:  Renewal. 

Ageyicy;  Cor])oratiou  for  National  and 
(Xmnnunity  .Service. 

Title:  President’s  Volunteer  .Service 
Awards  (PV.Sy\),  forms  A,  B,  (’.,  D,  E  and 
F. 

OMB  Number:  3()4.')-()()8(}. 

Agency  Number:  None. 

Affected  Pal)lic:  de.neni]  public. 

'Tot(d  Bespondents:  2()l),()t)t). 

Ereijaency:  On  occasion. 

Average  Time  per  Besponse:  Averages 
20  minutes. 


Estimated  Total  Barden  Hoars: 
(}(}.()(}(}. 

'Tot(d  Barden  dost  (c:apit(d/.st(a'tap): 
None. 

Toted  Barden  dost  (operating/ 
maintenance):  None. 

Diiled:  )iimiarv  24.  2013. 

Kliiincia  'Taylcir, 

Senior  Advisor  for  Public  Engagement. 

IKK  Doc.  2(n:i-()2:n3  Kilnd  2-1-13;  K:45  ain| 
BILLING  CODE  6050-SS-P 


DEPARTMENT  OF  EDUCATION 

Submission  of  Data  by  State 
Educational  Agencies;  Submission 
Dates  for  State  Revenue  and 
Expenditure  Reports  for  Fiscal  Year 
(FY)  2012,  Revisions  to  Those  Reports, 
and  Revisions  to  Prior  Fiscal  Year 
Reports 

AGENCY:  National  Center  for  Education 
.Stati.stics,  In.stitute  of  Education 
.Sciences,  Dejiartment  of  Education. 
action:  Notice. 

SUMMARY:  'I'lie  .Secretary  announces 
dates  for  the  submission  by  state 
educational  ageiu:ies  (.SEAs)  of 
exjienditiire  and  revenue  data  and 
average  daily  attendance  stati.stics  on  ED 
Form  2447  (the  National  Public 
Education  Financial  .Survey  (NPEF.S)) 
for  FY  2012.  The  .Secretary  sets  these 
dates  to  ensure  that  data  are  available  to 
serve  as  the  basis  for  timely  di.strihution 
of  Federal  funds.  The  II. .S.  Census 
Bureau  is  the  data  collection  agent  for 
the  National  Center  for  Educ:ation 
Statistics  (NCES).  The  data  will  he 
published  by  NCES  and  will  he  used  by 
the  .Secretary  in  the  calculation  of 
allocations  for  FY  2014  appropriated 
funds. 

DATES:  SEAs  can  begin  submitting  data 
on  Wednesday,  January  30,  2013.  The 
deadline  for  the  final  suhmission  of  all 
data,  including  any  revisions  to 
previously  submitted  data  for  FY  2011 
and  FY  2012.  is  Thursday,  August  l.l. 
2013.  Any  resnhmissions  of  FY  2011  or 
FY  2t)12  data  by  .SEAs  in  respon.se  to 
recjuests  for  clarification,  rec;onciliation, 
or  other  incpiiries  by  NCE.S  or  the 
Census  Bureau  must  he  comj)leted  hv 
'I’liesday,  .September  3,  2013.  All 
outstanding  data  issues  must  he 
reconciled  or  resolved  by  the  .SEAs, 
NCl-i.S,  and  the  Census  Bureau  prior  to 
.September  3.  201 3. 

ADDRESSES  AND  SUBMISSION  INFORMATION: 
.SEAs  mav  mail  ED  Form  2447  to:  II..S. 
Census  Bureau.  ATTENTION: 
(k)vernments  Division,  Washington,  DC 
20233-(}800. 


ShAs  may  submit  data  onlino  iisiim 
Ik;  mtoractivo  surv(;y  form  (NPEFS  \\b>l) 
<i)i-m)  at;  hUlJ-J/suvvevs.ncas.ed  oov/ 
rcdnpefs.  TIu;  N1>EI-S  \Vt;l)  fornr 
indiulos  a  (li<>ital  confirmation  naao 
w  lorua  porsonal  identification  nmnb(;r 

N  may  I, 

.  as  a  sit>natnr(;  bv  the 

•'"llionznig  official.  A  cortifioation  form 
also  niay  b(;  i)nnt(;d  from  the  Wi;!;  silo 
.signed  by  tlio  authorizing  official,  and 
niailed  to  the  (iovermnents  Division  of 
the  Census  Bureau  at  the  address  listed 
under  ADDRESSES  AND  SUBMISSION 

information.  This  signed  form  must  be 

mailed  within  five  business  davs  of 
submission  of  the  NPEES  Web  form. 

Alternatively,  SEAs  mav  hand-deiiver 
submissions  by  August  l.^,  2013,  at  4:(J0 
ji.ni.  (Eastern  rime]  to:  (Kivernments 
1  vision  U.S.  Census  Bureau,  4(i00 
Silver  Hill  Road,  Suitland,  MD  2074(j. 
for  further  information  contact:  Mr 
Mejihen  Q.  Cornman,  NPEES  Proiect 
Director,  National  Center  for  Education 
Stati.stics,  In.stitute  of  Education 
Scienees,  U.S.  Department  of  Education, 
lolopbone:  (202)  502-73.38  or  bv  email; 
^i(^plmn.cornm(tn@f^(iuov  Mr 
luinaane  Young,  NPEES  Project  ’ 

Manager;  or  an  NPEES  team  member 
(  -ensus  Bureau).  Telephone:  1-800- 
487-4100  01  (301)  70.3-1571  or  email: 
(’Ovs.nf)(ds.Iist@(:(;nsiis.gov. 

use  a  lelecommunicalions  i 

device  for  the  deaf  (TDD)  or  a  text  ' 

lulepbone  (TTY).  t;all  the  Ee.leral  Relav  I 
Service  (bRS),  toll  frin;.  at  1-800-877- 

OyiM).  I 


— ^3/ Mon, lay,  February  4.  2013/ Nolicos 


SUPPLEMENTARY  INFORMATION:  Under  the 
jiutbority  of  .section  15.3(a)(l)(|)  of  the 
bducation  Sciences  Reform  Act  of  2002, 
U..S.C.  0543,  whicli  authorizi's  NCES 
to  gather  data  on  the  financing  of 

from  SEA  ’  data  annuallv 

m  SEAs  through  ED  Form  2447.  The 
report  from  SEAs  includes  attendance. 


n'vemie.  and  expenditure  data  from 

>•>  which  NCES  determines  a  State’s 

average  per-jnijiil  exjienditure”  (SPJ^E) 
toi  elementary  and  secondary 
education,  as  d(;fim;d  in  section  01 01  (2) 
of  the  Elementary  and  Secondarv 
fnjeiided 

^  (ESEA)  (20  U.S.C.  7801(2)). 

’  hi  aildilion  to  u.sing  the  SITE  data  as 
general  information  on  the  financing  of 
eleinentary  and  .secondarv  education 
the  Secretary  uses  these  (lata  directlv  in 
calculating  allocations  for  certain  ' 
forinula  grant  programs,  including,  hut 
no  limited  to.  Title  1.  l>art  A  of  the 
BSEA,  Impact  Aid,  and  Indian 
Education  programs.  Otlu^r  jirograms 
.such  as  the  Education  for  Homeless 

Tol  !  vil’  T!  under 

Title  \  II  of  the  McKinney-Vento 

Homeless  Assistance  Act  and  the 

Dmcher  Quality  State  Crants  jirogram 

of  SI  IE  data  indirectly  h(;cau.se  their 
formulas  are  based,  in  whole  or  in  iiart 

on  .State  Title  I,  Part  A  allocations 

hi  lanuary  2013,  the  Census  Bureau 
acTugas  t  iedata  collection  agent  for  ’ 
NCES,  will  email  to  SEAs  ED  Form  2447 
with  instructions  and  recpiest  that  SEAs 
conimence  suhniitling  EY  2012  data  to 
Ik:  t,en.su.s  Bureau  on  Wednesdav 
January  .30,  2013.  .SEAs  are  urged' i’,, 
suhinit  accurate  and  complete  data  hv 
;nday,  March  l.'-i.  201.3.  to  facilitate  ' 
miely  proce.s.sing.  Suhmissions  hv  .SEAs 
<>  tlie  (.eiisus  Bureau  will  he  analvzed  ' 
lor  accuracy  and  returned  to  each  .SEA 
or  ven  float  ion.  SEAs  musi  suhinit  all 
(lata  inclnding  any  revisions  to  EY  201 1  ; 

am  EY  2012  data,  to  the  Census  Bureau  ( 
no  later  than  rhursdav.  August  15  1 

FY  9oi\"-i  of  FY  201 1  or  ( 

1  2012  data  by  SEAs  in  response  to  i 

mpiests  for  clarification,  reconciliation, 
or  other  nupnries  hv  NCES  or  the  ( 

Census  Bureau  mu.st  he  com])leted  hv  f 


Tuesday,  Septenih(;r  .3.  2013.  Between 

■)  3013,  SEAs  niiiy  al.so,  <,n 

initiative,  resubmit  data  to  re.solve 
J  is.sues  not  addressed  in  their  final 
suhmi.ssion  of  NPEES  data  by  August 
a.  2013.  All  out.standing  data  i.ssues 

S'a  '■‘-solved  hv  the 

•SEAs.  NCES.  and  the  Census  Bureau 
piior  to  Sejitemher  3.  2013. 

In  order  to  facilitate  timelv 
.suhmi.ssion  of  data,  the  Census  Bureau 
will  send  reminder  notice.s  to  SEAs  in 
June  and  July  of  201.3. 

Ha\  ing  accurat(;  and  consi.stent 
infonnation  on  time  is  critical  to  an 

lo  Iir'Mrre  Pr«c:e.s.s  and 

to  the  NCES  .statistical  jmicess.  To 

unsure  timely  distribution  of  Federal 
uducation  funds  based  on  the  best,  most 
cK.c.urate  data  available,  NCES 
u.stahlishes.  for  program  funding 
allocation  purposes.  Thursday.  August 

NI  EES  Well  form  or  ED  Form  2447  must 
r‘!siilKni.ssion.s  of  EY 
2011  or  TY  2012  data  hv  .SEAs  in 
rusponse  to  nxpiests  for  clarification 
n^jmcihation.  or  other  iiKpiiries  hv  ’ 
Nf.E.S  or  the  Census  Bureau  must  he 
uomjileled  through  the  NPEES  Web 
form  or  ED  Form  2447  hv  Tuesdav 
.SeiMemher  .3.  201.3.  If  an' .SEA  snhinits 
mvised  data  aft(;r  the  final  deadline  that 
n  suit  m  a  lower  SPPE  figure,  the  SEA’s 
‘'llocations  may  he  adjusted  downward 
oi  the  Diijiarlment  mav  direct  the  SEA 
return  fuiuls.  .SEAs  shciuhl  he  aware 
Id  dll  of  these  data  are  subject  to  audit 
<ind  that,  if  any  inaccuracies  are 
discovered  in  the  audit  proce.s.s,  the 
Department  may  seek  recoverv  of 
ov(;rpayment.s  for  the  aiiplicahle 
programs. 

Note:  I  he  following  are  important 
EyToiIj  *  f-olluction  proce.s,s  for 


January  30,  2013  .  qPAc 

March  15,  2013  ..  .  submit  accurate  and  complete  data  for  fv  ooh  .j  r-., 

August  15, 2013 

September  3,  2013  .  Response  by  SEA’s  a  a  o  be  used  for  program  funding  allocation  pur- 

All  data  issues  to  be  resoS  ^conciliation  or  other  inquiries  by  NCES  or  the  Census  Bureau. 


Jf  an  SEA’S  submission  is  received  hv 
tlie  Census  Bureau  after  August  15  ' 
2013.  the  SEA  must  show  one  of  the 
following  as  proof  that  the  suhmi.ssion 
was  mailed  on  or  h(;fore  that  date; 

1-  A  legibly  dated  U.S.  Postal  Service 
Iiostmark. 

2.  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  hv  the  U.S.  Postal 
.Service. 

8.  A  (lated  shijiiiing  label,  invoice,  or 
receijit  from  a  commercial  carrier. 


4.  Any  other  proof  of  mailing 
dcceiitahh;  to  the  Secnitary. 

I!  tfii'ough 

the  U.S.  I  o.stal  Service,  the  .Secretar\' 
does  not  accejit  (;ither  of  the  following 
ds  proof  of  mailing:  ” 

1.  A  jirivate  metered  iiostmark. 

(1,  'll  c"n'  Iw 

the  U.S.  I  ostal  .Serv'ice. 

N«I«:T1k;U..S.  Pe.slal  .Service  doo.s  not 
umiormly  provide  a  dated  po.simark.  Before 
relymg  tiu.s  method,  an  .SEA  .should  check 
Kith  Its  local  |josl  olfice. 


/U;(;e.s-.s/We  Format:  Individuals  with 
dcsahilities  may  obtain  this  document  in 
dll  acces.sihle  format  (e.g.,  Braille,  large 
punt,  audiotape,  or  compact  di.se)  on 

NI  EKS  Project  Director.  National  Center 
or  Education  Stati.stics.  In.stitute  of 
Mucation  .^;iences,  U.S.  Department  of 
hdiK.ation.  Telephone:  (202)  502-7888 
or  email:  stapb(m.cornman@ad  <’ov 
hlat^onicAccass  to  This  Domummt: 
The  official  v(;rsion  of  this  document  is 
IIk;  documemt  jnihli.shed  in  the  Federal 
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Register.  Free  Internet  access  to  tin; 
official  edition  of  the  Federal  Register 
and  the  Code  of  Federal  Regulations  is 
available  via  the  Federal  Digital  Sy.steni 
at:  w’ww.gpo.gov/ fdsvs.  At  this  site  you 
can  view  this  docuineut.  as  well  as  all 
other  documents  of  this  Department 
|)nl)lished  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  To  use  PDh'  yon  must 
have  Adohi!  Acrobat  Reader,  which  is 
available  free  at  this  site. 

Yon  mav  also  access  documents  of  the 
Dejiartment  published  in  the  Federal 
Register  by  using  the  article  search 
feature  at:  \\■\\^\’.f(!(^eraIrtigis^fir.gov. 
.Specifically,  through  the  advanced 
.search  feature  at  this  site,  you  can  limit 
your  search  to  documents  published  by 
the  Dejiartment. 

Authority:  20  II..S.C;.  9542. 

Hilled:  jaiuiary  30.  2013. 

|ohii  Q.  Kastoii, 

Din-ctov.  InsliliitP  of  Eduralion  Scioncos. 

IKK  Due.  2(li:i-()3:i7(i  I'iled  2-1-1.3;  8:4.5  iim| 

BILLING  CODE  4000-01 -P 

DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

agency:  Dejiartment  of  Energy  (DOE). 
ACTION:  Notice  of  ojien  meeting. 

SUMMARY:  This  notice  anuouuces  a 
meeting  of  the  Environmental 
Management  Site-.Sjiecific  Advisory 
Board  (EM  SSAB),  Padiu:ah.  The 
Federal  Advisory  Committee  Act  (Pub. 

E.  ‘)2-4(i3.  8(i  Stat.  770)  requires  that 
jiuhlic  notice  of  this  meeting  he 
announced  in  the  Federal  Register. 
DATES:  Thursday.  February  21.  2013, 

0:00  ji.m. 

ADDRESSES:  Barkley  Centre,  111 
Memorial  Drive.  Paducah.  Kentucky 
42001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rachel  Blumenfeld.  Dejiutv  Designated 
Federal  Officer,  Dejiartment  of  Energy 
Paducah  Site  Office,  Post  Office  Box " 
1410.  Paducah,  Kentucky  42001,  (270) 
441-0800. 

SUPPLEMENTARY  INFORMATION:  Purpose  ol 
the  Boord:  The.  jiurjio.se  of  the  Board  is 
to  make  recommendations  to  DOE-EM 
and  site  management  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 
Tentative  Agenda: 

•  (kill  to  Order,  Introductions,  Review 
of  Agenda 

•  Administrative  Issues 

•  Public  Comments  (1.5  minutes) 

•  Adjourn 


Breaks  taken  as  ajijirojiriale. 

Public  Purticipotion:  The  liM  .S.SAB, 
Paducah,  welcomes  the  attendance  of 
the  jiuhlic  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  jiersous  with  jihysical 
disabilities  orsjiecial  needs.  If  you 
reijuire  sjiecial  accommodations  due  to 
a  disahility,  jilease  contact  Rachel 
Blumenfeld  as  soon  as  jiossihle  in 
advance  of  the  meeting  at  the  telejihone 
numher  listed  above.  Written  .statements 
may  he  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
jierlaining  to  agenda  items  should 
contact  Rachel  Blnmenfeld  at  the 
telejihone  number  li.sted  above. 

Recjuests  must  lie  received  as  soon  as 
jio.ssible  jirior  to  the  meeting  and 
reasonable  jirovision  will  he  made  to 
include  the  jire.sentation  in  the  agenda. 
The  Dejiuty  Designated  Federal  Officer 
is  emjiowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  ofhusiuess.  Individuals 
wishing  to  make  jiuhlic  comments  will 
he  jirovided  a  maximum  of  five  minutes 
to  jireseiit  their  comments.  'The  EM 
.S.SAB,  Paducah,  will  hear  jiuhlic: 
comments  jiertaining  to  its  scojie  (clean- 
uji  standards  and  environmental 
restoration;  waste  management  and 
disjiosition;  stabilization  and 
disjiosition  of  non-stockjiile  nucleai 
materials;  excess  facilities;  future  laud 
use  and  long-term  stewardshiji;  risk 
asse.ssment  and  management;  and  clean- 
uji  science  and  technology  activities), 
(kimments  outside  of  the  scojie  mav  he 
submitted  via  written  .statement  as 
directed  above. 

Minutes:  Minutes  will  he  available  by 
writing  or  calling  Rachel  Blumenfeld  at 
the  address  and  jihone  number  li.sted 
above.  Minutes  will  akso  he  available  at 
the  following  Web  site;  http://\\’\v\v. 
pgdpcal).energv.go\'/20i3Meetings.htmi. 

Issued  at  Wasliington.  D(^  on  )aniiarv  29. 
2013. 

LaTanya  R.  Butler, 

Depiitv  Committee  .Management  Officer. 

II  K  Hoc.  201:1-02:1.57  Idled  Z-  l-Cl:  8:45  anil 
BILLING  CODE  6450-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC1 3-2-000] 

Commission  Information  Collection 
Activities  (FERC-729);  Comment 
Request 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 


ACTION:  (kmmient  recjuest. 

SUMMARY:  In  coiujiliance  with  the 
recjuirements  of  the  Pajierwork 
Reduction  Act  of  199.5,  44  11..S.C. 
3.5()7(a)(1  )(D).  the  Federal  Energy 
Regulatory  ('ommission  (Commission  or 
FERC)  is  submitting  the  information 
collection.  FERC-729  (Electric 
Transmission  Facilities),  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  of  the  information  collection 
recjuirements.  Any  interested  jierson 
may  file  comments  directly  with  OMB 
and  should  address  a  cojiy  of  those 
comments  to  the  (kmimission  as 
exjilained  below.  The  Commission 
issued  a  Notice  in  the  PTnleral  Register 
(77  FR  87838.  11/13/2012)  requesting 
jiuhlic  comments.  FERC  received  no 
comments  on  the  FERC-729  and  is 
making  this  notation  in  its  submittal  to 
OMB. 

DATES:  Comments  on  the  collection  of 
information  are  due  by  March  8,  2013. 
addresses:  Comments  filed  with  OMB, 
identified  by  the  OMB  Control  No. 
1902-0238,  should  he  .sent  via  email  to 
the  Office  of  Information  and  Regulatory 
Affairs:  oiru_sul)niission@onil).gov. 
Attention:  Federal  Energy  Regulatory 
(Commission  Desk  Officer.  The  Desk 
Officer  may  also  he  reached  via 
telejihone  at  202-39.5-4718. 

A  cojiy  of  the  comments  should  akso 
he  sent  to  the  Federal  Energy  Regulatory 
(Commi.ssion.  identified  by  the  Docket 
No.  KCl  3-2-000,  by  either  of  the 
following  methods: 

•  ePiling  at  (Jonunission's  Web  site: 
http:/ /  WWW. ferc.gov/docs-filiug/ 
efiling.asp. 

•  Mail/Hand  Deiiverv/Courier: 

Federal  Energy  Regulatory  (Commi.ssion, 
.Secretary  of  the  (Commission,  888  First 
.Street  NE.,  Washington,  DCC  20428. 

Instructions:  All  submissions  mu.st  be 
formatted  and  filed  in  accordance  with 
submission  guidelines  at:  http:// 
www.ferc.gov/help/suhinission- 
guide.asp.  For  u.ser  a.ssistance  contact 
FERC  Online  .Siqijiort  by  email  at 
ferconlinesupport@ferc.gov.  or  liv  jihone 
at:  (888)  208-3878  (toll-free),  or  (202) 
502-8(1.59  for  TTY. 

Docket:  Iksers  interested  in  receiving 
automatic  notification  of  activity  in  this 
docket  or  in  viewing/downloading 
comments  and  issuances  in  this  docket 
may  do  .so  at  http://www.ferc.gov/docs- 
filing/docs-filing.osp. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Brown  may  he  reached  by  email 
at  DatuClearance@PERC.gov,  by 
telejihone  at  (202)  502-8883.  and  hv  fax 
at  (202)  273-0873. 

SUPPLEMENTARY  INFORMATION: 

Title:  FER(C-729  (Electric 
Tran.smission  Facilities). 
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OMB  Control  iVo.;  1902-0238. 

Typo  of  Roqiwst:  Three-yciar  extension 
of  the  FERC-729  information  collection 
re(|uireinent.s  with  no  changes  to  the 
reporting  re(]nirement.s. 

Abstract:  This  information  collection 
implements  the  (Commission’s  mandates 
nnder  El’Act  200.'i  Section  1221  which 
authorizes  the  (Commission  to  issue 
pcM’inits  under  FEA  Section  210(h)  for 
electric  tran.smission  facilities  and  the 
(Commi.ssion’s  delegatcul  res])onsihility 
to  coordinate  all  other  federal 
authorizations  nnder  FFA  Section 
210(h).  The  related  FER(C  nigulations 
seek  to  develop  a  timely  review  process 
for  siting  of  proposed  electric 
transmi.ssion  facilities.  The  regulations 
])rovide  for  (among  other  things)  an 
extensive  pre-application  ])roce.ss  that 
will  facilitate  maximum  jjarticipation 
from  all  interested  entities  and 
individuals  to  ])rovide  them  with  a 
reasonable  opportunity  to  |)resent  their 


views  and  recommendations,  with 
respect  to  the  need  for  and  impact  of  the 
facilities,  early  in  the  j)lanning  stages  of 
the  ])ropos(!d  faciliti(!s  as  re(|uired  nnder 
FFA  Section  21()(d). 

Additionally,  FER(C  has  the  authority 
to  issue  a  j)(!rmit  to  construct  electric 
transmission  facilities  if  a  state  has 
withheld  a])])roval  for  more  than  a  vear 
or  has  conditioned  its  approval  in  such 
a  manner  that  it  will  not  significantlv 
reduce  transmission  congestion  or  is  not 
economically  feasihle.'  FER(1  envisions 
that,  nnder  certain  circumstances,  the 
(Commission’s  review  of  the  proposed 
facilities  may  take  place  after  one  year 
of  the  state’s  review.  Under  Section 
.'j().(i(e)(3)  the  (Commission  will  not 
accept  applications  until  one  year  after 
the  state’s  review  and  then  from 
a])i)licants  who  can  demonstrate  that  a 
state  may  withhold  or  condition 
apj)rovai  of  j)ro])osed  facilities  to  such 


an  extent  that  the  facilities  will  not  he 
constructed.^  In  ca.ses  where  FERC’s 
jurisdiction  rests  on  FFA  section 
21  (j(h)(1  )(("),'*  the  pre-filing  ])rocess 
.should  not  commence  until  one  vear 
after  the  relevant  State  ap])lications 
have  h(!en  filed.  'I’lns  will  give  .states  one 
full  year  to  proce.ss  an  application 
without  any  intervening  Federal 
jjroceedings.  including  both  the  pre¬ 
filing  and  application  proces.ses.  Once 
that  year  is  complete,  an  apj)licant  may 
.seek  to  commence  FERC’s  j)re- filing 
process.  Thereafter,  once  the  pre-filing 
l)roce.ss  is  complete,  the  applicant  may 
submit  its  application  for  a  construction 
permit. 

Type  of  Bcsj)on(lcnts:  Electric 
transmission  facilities. 

Estinuitc  of  Annual  Burden:-*  The 
Commission  estimates  the  total  Fuhlic 
Reporting  Burden  for  this  information 
collection  as: 


FERC-729— Electric  Transmission  Facilities 


Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  number 
of  responses 

Average 
burden  hours 
per  response 

Estimated  total 
annual  burden 

(A) 

(B) 

(A)x(B)=(C) 

(D) 

(C)x(D) 

Electric  Transmission  Facilities . 

1 

1 

1 

9,600 

9,600 

The  total  estimated  annual  cost 
hurd(!n  to  respondents  is  S8(i2.4‘)2.31 
|‘),(i()()  hours  2080^’  hours  per  vear  = 
4.81.538  *  .$143.540/year'*  = 

.$882,492,311 

Comments:  Comments  are  invited  on: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
])erformanc:e  of  the  functions  of  the 
Commi.ssion,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  and  c{).st  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  a.ssumptions  used; 

(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  collection; 
and  (4)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  resiiond,  including  the  use 
of  automated  collection  technitines  or 
other  forms  of  information  technology. 


'  M’A  suction  :i  Ui(l))(  1 )((:). 

-  1  lowiivor.  the  Coinini.ssion  will  not  issiio  :i 
porniit  iuilhori/.iii”  construction  of  the  proposed 
i'iicilitics  until,  among  other  things,  it  linds  that  the 
state  has.  in  tact,  withheld  approval  tor  more  than 
a  year  or  had  so  conditioned  its  ajiproval. 

‘In  all  other  in.stances  (i.e.  wlnsre  tin;  state  does 
not  have  jnri.sdiction  to  af:t  or  otherwis(!  to  consifhir 


lliiltul:  liiiuitirv  28.  20 1  it. 

Kimberly  D.  Hose. 

Secretary. 

IFK  Doc.  2tn:t-l)224l)  Filed  2-l-i:i;  a:4,''>  ami 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2351-017] 

Public  Service  Company  of  Colorado; 
Notice  of  Application  Accepted  for 
Filing,  Soliciting  Motions  To  Intervene 
and  Protests,  Ready  for  Environmental 
Analysis,  and  Soliciting  Comments, 
Recommendations,  Preliminary  Terms 
and  Conditions,  and  Preliminary 
Fishway  Prescriptions 

Take  notice  that  the  following 
hydrooloctric  tipplication  ha.s  boon  filed 
with  the  Uommi.ssion  and  i.s  tivailahle 
for  public  in.sjjection. 


inlorslalc  honidits.  or  Ihc  applicant  docs  not  (|ualiiy 
to  apply  fora  permit  with  the  .State  h(!cause  it  chms 
not  .serve  (md  use;  customers  in  tin;  .StatcO.  tlu;  pre- 
filing  proce.ss  mav  lx;  commenc(ut  at  anv  lime. 

Burden  is  defiiuxl  as  the  total  linu!.  effort,  or 
financ:ial  resources  expended  hy  pmsons  to 
giaierale.  maintain,  nitain.  or  disclose  or  |jrovide 
iidormation  to  or  for  a  Fixleral  agency.  For  further 


a.  '/Vpe  of  Application:  New  Major 
Licen.se. 

h.  Project  No.;  2351-017. 

c.  Date  Filed:  Fehruary  27,  2012. 

(1.  Applicant:  Excel  Energy  .Services, 
Inc.  on  behalf  of  Fuhlic  Service 
Company  of  Colorado. 

e.  Name  of  Project:  Cabin  Creek 
Fnni])ed  .Storage  Froject. 

f.  Looof/o;?:  The  existing  project  i.s 
located  on  the  South  Clear  Creek  and  its 
tributary  ("tthin  Crttek  in  Clear  (]reek 
County,  Colorado.  The  project,  as 
currently  licensed,  i.s  located  on  2(57 
acres  of  U.S.  Forest  .Service  lands  within 
the  Arapahoe  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Fower 
Act,  18  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Christine  E. 
lohnston.  Xcel  Energy.  4853  Table 
Mountain  Drive.  Colden,  CO  8()4()3; 
(720) 497-2158. 

i.  FFBC  Contact:  David  Turner,  (202) 
502-8091. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests,  comments. 


oxphmation  (d  what  is  includixl  in  tho  information 
colhiclion  hurdon.  r(!f(!ri!n(:(!  .S  Codo  of  Fodoral 
Kogulalions  i;»2().:i. 

■■2l)8t)  hours/v(!ar  =  41)  hours/wook  *  ,‘>2  wruiks/ 
yrutr 

'•.Xvoragi!  annual  salary  plus  Ixmofils  por 
omplovoo  in  2012. 


Federal  Register/ Vol.  78,  No.  23 /Monday,  February  4,  2013 /Notices 


7769 


recommendations,  preliminary  terms 
and  conditions,  and  preliminary 
prescrij)tions:  (it)  days  from  the  issuance 
date  of  this  notice;  reply  comments  an; 
due  ID.')  days  from  the  issuance  date  of 
this  notice. 

Motions  to  intervene,  protests, 
comments,  recommemlations, 
|)reliminary  terms  and  conditions,  and 
preliminary  fishway  j)resi:rij)tions  may 
he  filed  electronicallv  via  the  Internet. 
See  18  C:FR  385.2D0i(a){l )(iii)  and  the 
instructions  on  the  (Commission’s  VVeh 
site  liH})://\vn’\\’.f(ir(:.<>ov/(locs- filing/ 
nfiling.dsj).  (Commenters  can  sid)mit 
brief  comments  uj)  to  D.OOO  characters, 
without  prior  registration,  using  the 
(iComment  system  at  hilp:// 
m  I'lv.  ferc.gov/ docs-  fili  ng/ 
econnnent.asp.  You  must  include  your 
name  and  contact  information  at  the  end 
of  your  comments.  For  a.ssistance, 
please  contact  FERC  Online  Support  at 
FKIUX)nlineSiippoii@ferc.gov  or  toll 
freii  at  l-8()()-2()8-.3()7(),  or  for  1’TY, 
(202)  ,')()2-8().')9.  Although  the 
(Commi.ssic)!!  strongly  encourages 
electronic  filing,  documents  mav  also  lx; 
j)aj)er-filed.  To  j)aj)er-file.  mail  an 
original  and  seven  copies  to:  Kimherly 
1).  llos(!.  S(!cretarv,  h’ederal  Energy 
Regulatory  (Commission.  888  First  Street 
NE.,  Washington,  IXC  2042(). 

The  (Commission’s  Rules  of  Practice 
nupiin!  all  intervenors  filing  doiaunents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  .service  li.st  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commi.ssion 
ndating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  re.source  agency,  they  must 
ahso  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  'I’his  a])])lication  has  been  acc:epted 
for  filing  and  is  now  ready  for 
environmental  analysis. 

l.  The  Project  Description: 'The. 
exi.sting  project  includes  the  following 
facilities;  (1)  A  21()-foot-high.  1.4.')8- 
foot-long  concrete-faced  rockfill  l)j)per 
13am  across  (Cabin  Crcjek;  (2)  a  25.4  acre 
uj)])er  reservoir  with  1.087  acre-fcud  of 
u.sahle  storage  hc!tw(;en  the  maximum 
opcjrating  ehwafion  of  11. 100  fecct  mcian 
.sea  level  (msl)  and  the  minimum 
operating  elevation  of  11.140  feet  msl; 
(3)  a  O.'i-foot-high.  1  .lO.I-foot-long 
earthfill  and  rockfill  Lower  I3am  across 


South  ("lear  Oeek;  (4)  a  44.8-acre  lower 
reservoir  with  1.221  acre-feet  of  usable 
storage  hcdwcien  the  maximum  operating 
elcivation  of  10.002  feet  msl  and  9,97.') 
feet  msl;  (.I)  a  14.')-foot-long  auxiliary 
spillway  con.structcul  in  the 
emhankment  of  the  lower  re.servoir  with 
a  crest  elevation  of  10.013  fcHJt;  (0)  an 
intake  structure  loc:ated  nc:ar  the  hotlom 
of  the  uj)|)C!r  reservoir:  (7)  a  12  to  l.'i- 
foot-diamciter,  4.143-foot-long  power 
tunnel;  (8)  two  7.')-foot-long.  8..')-foot- 
diameter  ])enstocks  directing  flow  from 
the  jjower  tunnel  to  the  jcowerhouse 
turbines;  (9)  a  powerhouse  installed  at 
the  lower  reservoir  containing  two 
rcwersible  turbinci-generator  units  ratcul 
at  I.IO  mcigawatts  (namejilate  capacity) 
(!ach;  (10)  a  switchyard  located  next  to 
the  powerhouse;  (11)  thrcse  miles  of 
gravel  access  roads;  and  (12) 
ai)purtenant  facilities. 

(Cahill  (Creek  is  a  jnunped  storage 
project.  The  normal  daily  oi)eration 
cycle  involves  pumping  water  from  the 
lower  re.servoir  to  the  upper  reserx'oir 
during  off-peak  jieriods  of  energy 
demand  and  generating  electricity  with 
water  released  from  the  upper  reservoir 
during  the  high  energy  demand  part  of 
the  day.  Under  the  current  license,  the 
applicant  is  reipiired  to  provide  a 
continuous  relea.se  from  the  lower 
reservoir  of  three  cubic  feet  per  second 
or  inflow,  whichever  is  less,  to  South 
(Clear  (Creek. 

The  applicant  proposes  the  following 
changes  to  the  project:  (1)  Upgrade  the 
pump-generation  eiiuipment;  (2)  raise 
the  usable  storage  capacity  of  the  upjier 
reservoir  75  acre-feet  by  raising  the 
height  of  the  dam  4..')  feet;  and  (3) 
increase  the  jiroject  boundary  by  .ID 
acres. 

m.  A  copy  of  the  ajiplication  is 
available  for  review  at  the  (Commission 
in  the  Public  Reference  Room  or  may  he 
viewed  on  the  (Commission’s  Web  site  at 
http://www.ferc.gov  using  the 
“eLibrary”  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assi.stance,  contact  FERC 
Online  Supjiort  at 

FEilCOniineiinpport@ferc.gov  or  toll- 
free  at  l-8(i()-208-3()7(),  or  for  TTY. 
(202)  .')02-8().')9.  A  cojiy  is  also  available 
for  insj)(!Ction  and  reproduction  at  tin; 
address  in  item  (h)  above. 


Register  online  at  http://www.ferc. 
gov/docs- filing/esuhscript ion. asp  to  he 
notifitul  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  ])rojects.  For  assi.stance.  contact 
fTCR(C  Online  Support. 

n.  Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  reciuirements  of 
Rules  of  Practice  ami  Procedure,  18  (CFR 
385.210,  .211.  and  .214.  In  determining 
the  api)ropriate  action  to  take,  the 
(Commi.ssion  will  consider  all  protests  or 
other  comments  filed,  hut  only  tho.se 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission’s 
Rules  may  hec:ome  a  ])arty  to  the 
|)roceeding.  Any  comments,  ])rotesls,  or 
motions  to  intervene  must  he  received 
on  or  before  the  sj)ecified  comment  date 
for  the  particular  aj)plication. 

All  filings  must  (1)  hear  in  all  capital 
letters  the  title  "PROTEST”.  “MOTION 
TO  INTERVENE”.  "(X3MMENTS,” 
“Rl'CPLY  COMMENTS,” 
"RE(COMMEN13AT10NS,” 
"PRELIMINARY  TERMS  AND 
(CONDITIONS,”  or  “PRELIMINARY 
FISMWAY  PRES(CR1PTI()NS:”  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  tlx;  ])roject  numher  of  the 
application  to  which  the  filing 
responds:  (3)  furnish  the  name,  addnjss, 
and  telephone  numher  of  the  p(!r.son 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  recpiirements 
of  18  (CFR  385.2001  through  385.2005. 
All  comments,  recommendations,  terms 
and  conditions  or  pniscriptions  must  .set 
forth  their  evidentiary  basis  and 
otluM’wise  com])lv  with  the  retjuirements 
of  18  CFR  4.34(h).  Agencies  may  obtain 
coj)ie.s  of  the  aj)plication  directly  from 
the  aj)plicant.  A  co])y  of  any  ])rotest  or 
motion  to  intervene  must  he  .served 
upon  each  representative  of  the 
aj)plicant  specified  in  the  particular 
a])j)lication.  A  copy  of  all  other  filings 
in  reference  to  this  a])plic:ation  must  he 
accompanied  by  proof  of  service  on  all 
persons  listed  in  the  service  li.st 
pre])ared  by  the  (Commission  in  this 
l)roceeding,  in  accordance  with  18  (CL'R 
4.34(h)  and  385.2010. 

o.  Procedural  Schedule: 

The  aj)plication  will  he  processed 
at:cording  to  the  following  revised 
Hydro  Licensing  Schedule.  Revisions  to 
the  .scluHlule  may  In;  made  as 
a])])roi)riate. 


Milestone 

Target  date 

Ready  (or  Environmental  Analysis  and  Application  Acceptance  . 

Comments,  Interventions,  recommendations,  prescriptions  due  . 

Requests  401  Certification  . 

Reply  Comments  due  . 

Issue  single  EA . 

Comments  on  EA  due  . 

Thursday,  January  24,  2013. 
Wednesday,  March  27,  2013. 
Monday,  March  25,  2013. 
Thursday,  May  09,  2013. 
Wednesday,  July  24,  2013. 

Friday,  August  23,  2013. 
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Milestone 

Target  date 

Modified  4(e)  and  Fishway  Prescriptions  . 

Wednesday,  October  23,  2013. 

p.  P’inal  ameiuliiHMits  to  the 
a})i)li(:ation  must  be  filed  with  the 
(iommi.ssion  no  later  than  30  days  from 
the  issuance;  date  of  this  notice. 

(}.  A  license  a])plicant  must  file  no 
later  than  (it)  days  following  the  date;  e)f 
issuane:e;  e)f  the;  ne)tie;e;  e)f  ae;e:e;|)tane;e  anel 
re;aely  leer  environmental  analysis 
provieleel  for  in  5.Z2:  (1)  A  e;opy  of  the 
water  ejuality  e:ertifie:atie)n:  (2)  a  e:opy  of 
the;  reepiest  lor  certifie;atie)n,  inelueling 
proof  of  the  elate;  on  which  the;  e;e;rtifying 
:igene:y  ree:e;ive;ei  the  re;e|uest;  or  (3) 
e;viele;nce  of  waiver  of  water  ejuality 
e:ertifie;atie)n. 

Daleel:  |aiuiarv  2.a.  2013. 

Kiml)e;i  ly  0.  Beise;, 

S(H:r(;t(irv. 

II'K  Hoc.  2()i:i-e)2241  Filwl  2-1-13:  8:4.3  iim| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2785-081] 

Boyce  Hydro  Power,  LLC;  Notice  of 
Application  Accepted  for  Filing, 
Soliciting  Motions  To  Intervene, 
Protests,  and  Comments 

fake  ne)tie:e;  that  the;  following 
hyeire)e;lee;tric  a])j)lie:atiem  has  been  fileel 
with  the;  Commission  anel  is  available; 
for  puhlie:  ins|je;e;tion: 

a.  Typfi  of  Applkxition:  Amenelment 
to  License;. 

1).  PmiocI  No:  2785-081. 
c.  Date  Filed:  SejJtemher  11.  2012. 
el.  Applicant :  Bovco  Hvelro  Power. 
LLC. 

e.  Name  of  Project:  Sanforel 
I  lyelroeleedric  Project. 

f.  Location:  On  the;  Tittahawassee; 

Rive;r  in  Miellanel  County,  Michigan. 

g.  Filed  Pursuant  to:  Feeleral  Power 
Ae;t,  10  IJ.S.C.  791(a)-825(r). 

h.  Api)Iicant  Contact:  Lee;  VV.  Mue;lle;r, 
Boye:e  Hvelro  Penve;r,  LLC,  OOttO  .S.  M-30, 
Eelenville,  Ml  48020,  (980)  089-3101. 

i.  FE1\C  Contact:  B.  Peter  Yarringtem, 
(202)  502-0129  eir 

l)et  er.varrington@ferc.gov. 

j.  De;aelline;  for  filing  meitions  to 
inte;rve;ne;,  |)re)te;sts,  anel  eiennments  is  15 
elays  fremi  the  issuaneie;  elate;  of  this 
neitieie. 

All  elocuments  may  he;  fileel 
e;le;e:tronie:allv  via  the  Internet.  .Se;!;  18 
CFR  85.2001(a)(l)(iii)  anel  the 
instrue:tions  on  the;  Commission’s  Web 


s i t e;  cl t  http:/ /\v\ vw.ferc.go v/ docs- fi li ng/ 
efiling.asp.  If  unable  to  he;  filed 
e;le;e:tre)nie:allv,  ele)e:nine;nts  may  he  |)aj)e;r- 
file;el.  Te;  |)a|)e;r-file;.  an  eu  iginal  anel 
seven  e:o|nes  shenilel  he;  inaileel  te;:  The; 
Se;e:re;tary,  f'’e;ele;ral  Energy  Re;gulcile)rv 
Ceimmission,  888  First  Stre;e;t  NE.. 
Washingtejii,  DC  20420.  Ce)mme;nte;rs 
e:an  submit  brief  eiemunents  uj)  te;  0,000 
ediaracters,  withemt  jirieir  re;gistratie)n, 
using  the  e;Conime;nt  system  at  http:// 
WWW. ferc.gov/docs-filing/ 
econnnent.asp.  You  must  ine;luele;  your 
name  anel  contael  informatiem  at  the  e;nel 
of  your  comments. 

Plea.se  ineduele;  the;  })roje;e:t  numher  (P- 
2785-081)  e)n  any  motiems,  jjre)te;sts,  eir 
e;e)mme;nts  fileel. 

k.  Description  of  AppIication:'Yhe 
lieiensee  j)re)i)e)se;s  to  rejihieie  eine  e)f  the; 
jirojeel’s  thre;e  exi.sting  turhine;/gene;rator 
units  with  a  ne;w  unit.  The;  |)roje;e:t’s 
maximum  hyelraulie;  e;ai)ae:ity  weiulel 
remain  the;  .same;  hut  the;  ne;w  unit  wenilel 
he;  cihle;  te;  e)|)i;rate;  eiver  a  gre;ate;r  nmge 

e)f  fleiws  anel  the;  lie:e;n.se;e;  inte;nels  to 
re;le;ase;  the;  re;e|uire;el  minimum  fleiw 
thremgh  this  unit  rathe;r  than  eiver  the; 
sjiillway.  The;  ])re)|)e).sal  wemlei  raise;  the; 
|ne)je;e:t'.s  teital  installeel  e;a])ae:itv  from 
3,300  to  3.000  kileiwatts. 

l.  Locations  of  the  Application:  A 
e:e)|)y  eif  the  a|)|)lie:atie)n  is  available  feir 
in.s])e;e:lion  anel  rejireielueitiem  at  the; 
Cemnnissiem’s  Public  Re;fe;re;ue:e;  Reiean, 
leK;ate;el  at  888  Fir.st  Stre;e;t  NE.,  Re)om 

2 A.  Washington,  DC^  20420,  or  by  e:alling 
(202)  502-8371.  This  filing  may  also  he; 
vie;we;d  on  the;  Commission’s  VVeh  site  at 
http://www.ferc.gov/docs-filing/ 
elibraiy.asp.  Enter  the  eloeiket  numbe;r 
e;xclueling  the;  last  thre;e;  eligits  in  the; 
ele)cke;t  numher  fielel  te)  acce;.s.s  the; 
ele)e:ume;nt.  You  may  also  re;gi.ste;r  eudine; 
cit  http:/ /www. ferc.gov/ docs-filing/ 
esuhscription.asp  te)  be;  ne)tifie;el  via 
email  e)f  new  filings  anel  i.ssuaneies 
relateel  to  this  e)r  e)the;r  ])e;neling  |)re)je;e;t.s. 
For  a.ssistanex;,  call  (800)  208-3070  or 
e;mcU  1  FEI\C()nlineSupport@ferc.gov,  feir 
'ITY,  e:all  (202)  502-8059.  A  e:e)|)y  is  also 
available;  fe)r  in.s])e;e;tie)n  anel 
re;|)re)elue:tie)n  at  the;  aelelre;.s.s  in  item  (h) 
al)e)ve;. 

m.  Inelivieluals  ele;.siring  te)  he;  incluele;el 
on  the  Commi.ssieen’s  mailing  list  shoulel 
so  inelicate;  by  writing  te)  the;  Se;e:re;tarv 
of  the;  (kemmissieni. 

n.  Motions  to  Inteivene,  Protests,  and 
Conunents:  Anyone;  may  submit  a 
me)tie)n  to  intervene,  j)re)te;.st,  e)r 
ce)mme;nts  in  ae:e:e)relane:e  with  the; 
reejuirements  of  Rules  of  Practie:e  anel 


Pre)e:e;dure;,  18  CFR  385.210,  .211,  .214. 

In  ele;te;rmining  the;  :ij)])re)j)riate  ae:tie)n  te; 
take,  the;  Ce)mmi.ssie)n  will  e;e)u.siele;r  all 
|)re)te;.st.s  e)r  other  e:e)mments  file;el.  hut 
e)nly  the).se  who  file;  a  motion  to 
inte;rvene;  in  ae;e:e)relane:e;  with  the; 
Ce)mmi.ssie)n’s  Rules  may  he;e:e)me;  a 
|)arty  to  the;  j)re)e:i;e;eling.  Any  meetions  te; 
lnte;rve;ne;,  j)re)te;.sts,  or  exmiments  must 
he;  ree;e;ive;el  on  or  before  the;  .sj)e;e:ifie;el 
e;e)mment  elate  for  the  ])articular 
aj)j)lication. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filing  must:  (1)  Be;ar  in 
all  e:a|)ital  le;tte;rs  the;  title;  “MOTION  TO 
INTERVENE,’’  “PROTEST,”  or 
“COMMENTS”  as  ai)i)lical)le:  (2)  sed 
forth  in  the  he;aeling  the  name;  e)f  the; 
a])|)Iie:ant  anel  the;  |)re)ie;e;t  numhe;r  of  the 
a|)])lie:atie)n  te)  which  the;  filing 
re;.s|)e)nel.s;  (3)  furnish  the;  name,  aelelre;.s.s, 
anel  te;le;|)he)ne;  numhe;r  e)f  the  j)er.se)n 
inte;rve;ning.  j)re)te;.sting.  or  e:e)mmenting; 
anel  (4)  otherwise  e;e)mj)ly  with  the; 
re;e|uire;me;nts  e)f  18  CFR  385.2001 
through  385.2005.  All  motieens  to 
iute;rve;ne;,  j)re)te;.sts.  e)r  e;e)mme;nts  must 
se;t  forth  their  e;viele;ntiary  basis  anel 
e)the;rwise;  e:e)m])lv  with  the;  re;ejnire;me;nts 
of  18  CFR  4.34(h).  All  motieens  te) 
inte;rve;ne.  ])re)te.sts,  or  e;e)mme;nts  she)ulel 
relate;  te;  ])re)je;e;t  we)rk.s  whie:h  are  the 
.suhje;e:t  of  the;  ai)j)lie;atie)n.  Age;ne:ie;s  may 
e)l)tain  e;e)j)ie;s  of  the;  a|)|)lie:atie)n  elire;e:tly 
from  the;  a})plie:ant.  A  e:e)j)y  e)f  any 
me)tie)n  to  interve;ne  or  jrrotest  must  he; 
serveel  uj)e)n  e;ae:h  re;|)re;.sentative  e)f  the 
a|)j)licant  sj)e;cifie;el  in  the;  j)articular 
a})plicatie)n.  If  an  intervener  file;.s 
e;e)mment.s  or  ele)e;ume;nt.s  with  the; 
Ce)mmi.s.sie)n  relating  to  the  merits  e)f  an 
issue  that  may  affect  the  resj)onsil)ilities 
of  a  |)artie:ular  re;.se)ure:e  age;ne;y,  tht;y 
must  alse)  serve;  a  ce)])y  e)f  the;  ele)cume;nt 
e)n  thcit  rese)ure;e;  age;ne;y.  A  e:e)|)y  of  eell 
other  filings  in  re;fe;re;ne:e;  te)  this 
a|)j)lie:atie)n  must  he;  ae:ce)m|)anie;el  by 
j)re)e)f  e)f  se;rvie:e  e)n  all  ])e;r.se)n.s  listeel  iu 
the  .se;rvie:e;  list  j)re;j)are;el  by  the 
Ce)mmi.s.sie)n  in  this  i)re)e:e;e;eling.  in 
ae:e:e)relane:e  with  18  CFR  4..34(h)  anel  18 
CFR  385.2010. 

I3!il(;el:  liiniiary  24.  2013. 

Kimhe;rlv  I).  Bei.se;, 

Secreturv. 

|FK  Ooc.  2e)i;)-e)22,3()  Filed  2-1-13:  8:4.3  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Commission  Staff 
Attendance  at  MISO  Meetings 

The  luMleral  I'iiiergy  Kogulatorv 
(ionimission  hereby  gives  notice  that 
meinhers  of  the  (ioniinission  and 
Ooinini.ssion  staff  may  attend  the 
following  MlSO-related  meetings: 

•  Advisory  (Committee  (1  ():()()  a.m.-l:()() 

j).m.,  l.ocal  Time) 

Fehrnary  20  (Windsor  (iourt  Hotel. 
300  (havier  Slrecd.  New  Orhnms. 
1,A) 

March  27 
April  24 
May  22 
jiily  24 

Angn.st  21  (,St.  Paul  Hotel.  3.'j0 

Market  St..  St.  Paul.  MN) 

September  2.1 

October  23 

Novemh(!r  20 

l)ecemh(!r  1 1 

•  Hoard  of  Directors  Audit  8;  Finance 

(Committee 

February  20  (Wind.sor  Oonrt  Hotel. 
300  (havier  Street.  New  Orleans. 
LA) 

■  3:30  p. 111.-4:4,1  p.m. 


November  20  (10:00  a.m.-l:00 
p.m.) 

Hoard  of  Directors  (8:30  a.m.-10:00 
a.m..  Local  Time) 

Fehrnary  21  (Wind.sor  Ooiirt  Hotel. 
300  Oravier  .Street.  New  Orleans, 

LA) 

April  21 

June  20  (Orand  Traverse  Lodge,  100 
Orand  Traver.se  Village  Hlvd., 

Acme,  MI) 

Aiigii.st  22  (St.  Paul  Hotel,  310 
Market  St..  .St.  Paid.  MN) 

October  24 
December  12 

Hoard  of  Directors  Markets  Oommittee 
(8:00  a.m.— 10:00  a.m..  Local  'rime) 
February  20  (Wind.sor  (iourt  Hotel. 
300  Oravier  .Street,  New  Orleans. 
LA) 

March  27 
April  24 
May  1 1 

June  19  ((irand  'ITaverse  Lodge,  100 
(irand  Traverse  Village  Hlvd., 

Acme,  MI) 

July  24 

Augu.st  21  (.St.  Paul  Hotel.  310 
Market  .St..  .St.  Paul.  MN) 

.Seiitember  21 


Octobi!!'  23 
November  27 
December  1 1 

Hoard  of  Directors  .System  Planning 
Oommittee 

Februarv  Itt  (1:11  p.m. -0:11 
p.m.KWindsor  (iourt  Hotel,  300 
Oravier  .Street,  New  Orleans,  LA) 
April  24  (3:30  p.m.-1:11  p.m.) 

June  18  (11:11  a.m.-12:41  p.m.) 
(Orand  'I'raverse  Lodge,  100  Orand 
Traver.se  Village  Hlvd.,  Acme.  Ml) 
August  21  (1:00  ]).m.-0:30  p.m.)  (.St. 
Paul  Hotel,  310  Market  .St.,  .St.  Paul, 
MN) 

October  22  (4:00-1:30  |j.m.) 
November  21  (10  a.m.-12  p.m.) 
December  11  (3:11-1:11  p.m.) 

MI.SO  Informational  Forum  (3:00 
p.m.-1:00  ]).m.,  Loi:al  Time) 
Februarv  It) 

March  20 
A])ril  23 
May  21 
July  23 

Augu.st  20  (.St.  Paul  Hotel.  310 
Market  .St.,  .St.  Paul,  MN) 

.September  24 
October  22 
November  19 
December  1 7 

MISO  Market  .Subcommittee  (t):00 
a.m.-4:00  ]).m..  Local  I'iine) 
f'ebruary  1 
March  1 
April  2 
April  30 
June  4 
July  t) 

Augu.st  0 
.Se])tember  3 
October  1 
October  29 
December  3 

MI.SO  .Supj)ly  Adeipiacy  Working 
Cironp  (9:00  a.m.-1:00  ]j.m..  Local 
Time) 

February  7 
March  7 
April  4 
May  2 
June  0 
July  11 
August  8 
.September  1 
October  3 
October  31 
Decmnber  1 

MI.SO  Regional  Kxiiansion  (Criteria 
and  Henefits  Task  Force  (t):00  a.m.- 
1:00  ]).m..  Local  'I'inie) 

January  31 
February  28 
March  21 
April  18 
May  10 
June  27 
August  1 
Augu.st  29 


.September  19 
October  17 
November  14 
December  19 

ICxcept  as  noted,  all  of  the  meetings 
above  will  be  held  at:  MI.SO 
Headiiuarters  701  (iity  (ienter  Drive,  720 
(]ity  (ienter  Drive,  and  Oarmel,  IN  40032 
Further  information  may  be  found  at 
www'.iuidwasliso.ort’. 

The  above-referenced  meetings  are 
o])en  to  the  ])nblic. 

The  discu.ssions  at  each  of  the 
meetings  described  above  may  address 
matters  at  issue  in  the  following 
proceedings: 

Docket  Nos.  ER04-091,  EL04-104  and 
ER04-100,  e/  (tl..  Midwest 
ImU^pamUmt  Transmission  System 
Operator,  Inc.,  et  al. 

Order  No.  890,  Preventing  Undue 
Discrimination  and  Prefer  ence  in 
Transmission  Service 
Docket  Nos.  EROO-18,  et  cd..  Midwest 
Independent  Transmission  Svstem 
Operator,  Inc. 

Order  Nos.  093  and  0‘)3-A,  Mandatorv 
Ileliability  Standards  for  Balk-Power 
Svstem 

Docket  No.  AD07-12.  Heliahility 
Standard  Compliance  and 
Enforcement  in  Bc^gions  with 
Independcmt  System  Operators  and 
Begioned  Transmission  Organizations 
Docket  No.  ER08-3‘)4,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 

Docket  No.  RM08-19,  Mandatorv 
Beliahilitv  Standards  for  the 
Cedcalation  of  Availahle  Transfer, 
Capacity  Benefit  Margins, 
Transmission  Beliahility  Margms, 
Total  Transfer  Capahilitv.  and 
Existing  Transmission  Commitments 
and  Mandatorv  Beliahilitv  Standards 
for  the  Bulk  Power  Svstem 
Docket  No.  AD09-10,  Nationed  Action 
Plan  on  Demand  Besponse 
Doc:ket  No.  AD09-11,  Version  One 
Begional  Beliahility  Standard  for 
Besonre:e  and  Demand  Balancing 
Docket  No.  ER09-1049,  Midwest 
Independent  Transmission  Svstem 
Operator,  Inc. 

Docket  No.  ER09-1074,  Midwest 
Independent  Transmission  Svstem 
Operator.  Inc. 

Docket  No.  ER0?)-1431.  Midwest 
Independent  Transmission  Svstemi 
Operator,  Inc. 

Docket  No.  ADI  0-1,  BTO/ISO 
Performeme:e  Metrics 
Docket  No.  ADI  0-1 4.  Beliahility 
Standards  Devedopment  and  NEBC 
and  Begioned  Entitv  Enfem.ement 
Docket  Nos.  ERlO-t),’ 10-73,  10-74, 
Daiiylemd  Power  Cooperative  v'. 
Miehwst  Independent  Transmission 
System  Operator,  Inc. 


April  24  (1:00  ]).m.-3:00  ]).m.) 
August  21  (.St.  Paul  Hotel,  310 
Market  .St..  .St.  Paul.  MN.  2:00  p.m.- 
3:00  p.m.) 

October  23  (3:11  p.m.-4:41  ji.m.) 


LK1(m,4{),  (.oiumoimvalth  Edison 
finpany  and  ConiinomvnaJth  Edison 
Con, pony  of  Indiana,  Inc:,  v.  Midnvst 

nockol  No  EK]  0-175,1 

ndapandant  Transmission  Svsiani 
(pnnator,  Inc.  and  the  Michvast  ISO 
I  ransnn.ssion  Owners 
n<)(:kol  No  ERio-22«;i,  Midwest 
Independent  Transmission  System 
(Operator.  Inc.  ' 

(ni(d)Ie  Energy  Resources 
no(;k(!t  No.  RMlO-i:i,  Omdit  Reforms  in 
gcmi/md  Wholesale  Electric  Markets 
Dtjekot  No  RMio-l  7  aiul  EEOfl-oo  ^  '  ‘ 
Dfnnand  Rc:spcmse  Cennpensatiem  in 
n  '^'"^^‘^(1  ^^  holescde  Eneri’v Markets 

Deckel  N,U<M  „n, I  0.5;.  n;;''''' 

Transnnssion  Planning  and 
Co.st  Allocation  by  Transmission 

(,k  .t  No.  ERl  ]-2275.  Midwest 
ndependent  Transmission  System 
Operator.  Inc.  ' 

Hockot  No.  ERl  1-:, 270,  Midwe.st 
Indepimdent  Transmission  Sy.stem 

(Operator.  Inc.  ’ 

IJockot  No.  ERl  1-4081 .  Midwest 
ndependent  Tremstnission  System 
(Ipnrator.  Inc  ' 

nookol  No.  ERl  2-351 .  Midwest  ^ 

ndependent  Transmis.sion  Systcmi 
Opnrator.  Inc.  ■ 

no(:ko.No.ERll-3415.A/yV/„,,,/ 

ncrtul  N<,.  EK, 2-451.  ,W, 
mfeyiBmfe,,/  Tnmsmission  Svstmt 

dpnrator.  Inc.  '  '  j3, 

Dookot  No.  ERl  2-480,  Midwest 
ndependent  Transmission  System 
Operator,  Inc.  -  D{ 

Dockof  No.  (3A08-53,  Midwest 

I3ockof  No.  ELl2-n.  Real  Splitter  Wind 
I  (inn  Ameren  and  MISO  i 

Dockot  No.  ERl  3-500,  Midwe.st  < 

Independent  Transmission  Sy.stcmi 
Operator.  Inc.  •  '  / 

D()(:kol  No.  ERl  2-1 1 70,  Midwe.st  ^ 

Independent  Transmissiem  System 
Operator.  Inc.  '  h 

l)<x:k(!t  Nil.  El<12-2(il  7.  .Vlulimsf  ,, 

l'y,:i>„n,lml  Transmissi,,,, 

Operator.  Inc 

lnchi>m,h„l  Transmission  Svsian,  !' 

Operator.  Inc. 

D<H:h,l  N(i.  ERl  :i-i  50,  Aft/,,*.,,  .,  "j 

Indapamlan,  Transmission  Svstam 
Operator,  Inc  in 

*  /''i. 


. .  . ^  . . . 


rnsi  »<x:kolN„.  ERl  2-00,,.  A,/, 

miKiiHnilanI  Transmission  Srslian 
Opnrator,  Inc.  ' 

I3(K;kot  No.  ERl 2-078,  Midwest 

Dockol  No.  ERl 3-545,  ,V//f/M’e,s/ 
Independent  Tran.smi.ssion  Sy.stem 
<  Onerator.  Inc.  ' 

Dockol  No.  ER12-1003.  Midwest 
ndependent  Transmis.sion  System 
Onerator,  Inc. 

;  //,  Dookol  No.  ERl 2-2302,  Midwest 
:ets  ndependent  Tran.snii.s.sion  Sy.stem 
Operator.  Inc.  ' 

„  Dockol  No.  ERl  3-500,  Midwest 

ndependent  Transmi.ssion  System 
Onerator,  Inc.  ' 

Dookol  No.  ERl 3-003,  Midwest 
ndependent  Transmission  System 
Ins  ,,^^pnrator.Inc. 

Dookot  No.  ERl 2-71 5.  Midwest 
ndependent  Transmission  System 
Operator.  Inc.  ■ 

Dookot  No.  ERl 3-203.  Midwe.st 
Independent  Transmission  System 
Onerator.  Inc.  ' 

Hockot  No.  ERl 2-2700,  Midwest 

Independent  Transmission  System 

Onerator.  Inc. 

Hockot  No.  ERl 2-81 7,  Midwest 

Dockol  No.  ERl 3-242,  Midwest 
ndependent  Transmission  Sy.stcmi 
Onerator,  Inc  - 

I3cK:kot  No.  ERl. 3-030, 

ndependent  Transmission  System 
Onerator.  Inc.  ' 

Dookot  No.  ERl3-0(i5.  Midwest 

ft«.k.,IN„.ERl,i-(i74.,V/,vy,,o,.., 
ImioiiKmkm  Trammisxion  Svsiom 
Onerator.  Inc  ' 

ndependent  Transmission  System 
Onerator,  Inc.  ' 

Dockot  No.  ERl  3-38.  Midwe.st 
Independent  Transmission  System 
Onerator.  Inc.  ' 

Uof.kot  No.  ERl 3-708,  AEdwest 

Dockof  No.  ER 1 3-000.  Midwest 
ndeepondent  Transmission  Systcmi 
Operator.  Inc.  - 

Hookot  No.  ERl 3-1 87.  Midwest  , 

Dockot  No.  ERl 3-1 80,  Midwest  , 

ndependent  Transmission  Systcmi  , 

Operator.  Inc.  ■  h 

Dockot  No.  ERl  3-1  oi ,  Midwest 

flits  T/,.'''''"’'"''*™  »■ 


Dockot  No.  ERl  3-80.  MidAmerican 
knergy  Company 
Dockot  No.  ERl 2-21 20.  Midwest 
ndependent  Transmission  Systcmi 
Onerator.  Inc.  - 

Dockot  No.  ERl  2-1 200,  Midwe.st 

Dockot  No.  ERl 2-1 205.  Midwest 
ndependent  Transmission  Sy.stcmi 
Onerator.  Inc.  y  e  ni 

Dockot  No.  ERl  2-427.  Midwe.st 

ln>h,,„n,knt  TmmmiHshn  Sm™, 
Onerator.  Inc  .^^n  ni 

N„.  EKl2-15(i4..V/;, 

Dockot  No.  ERl  2-1 104,  ARdwest 
Independent  Transmission  System 
Onerator,  Inc.  ' 

Dockot  No.  ER12-071. 

orSeT/J™'™ 

R  Markot.s 

Kcgnlation,  kodoral  Enorgv  Kogulatorv 
Comini.s,sion  at  (3 1 7)  240-5t)3 7  or 

MU ICI  Off K.o  of  Eiiorgy  Markot.s 
Regulation,  I-odoral  Enorgv  Rognlatorv 

;Onnni.s.Ron  at  (31 7)  240-50.3^^^^^ 

din  St  cipher.  niilIer@fcrc.go 
Daliul:  lamiarv  2.5.  201.3. 

Kimbijrly  IJ.  Bos,., 

Secretary, 

l'3<n.„:.v,„;M,224:i  I4la<l  2-1-13:  „:45  h,„| 
billing  code  6717-01 -P 

department  of  energy 

Federal  Energy  Regulatory 
Commission 


Commissioner  and  Staff 
Attendance  at  National  Association  of 
Utility  Commissioners 
Winter  Committee  Meetings 

i  ho  kodoral  Enorgy  Rognlatorv 
h;"nr:c'"”  ^™'^"''Coinnd.s.sion) 

-  .  oiy-s  notico  that  inoinhor.s  of  tho 
Coniini.s,sion  and/or  Coinini.s.sion  staff  " 
n>ayattond  tho  following  mooting 
FERC/National  Association  of 

SnSIl  ^’«'nnii«sioner.s 

Sunday  Morning  Collaborative 

Tehrncny  .3.  2013  (8:30  a.ni.-U:4.^  ci.ni.) 
Ronais.sanco  Wa.shinglon  Jfotol  (jqc, 

Njml,  ,S,r,H,,  N>V.,  '  ’ 

ldfp//nniter.naracnieetings.or<>/ 

program.cfm.  "  " 

Tho  discn.ssion.s  at  thi.s  mooting. 

"  hicJ,  ,.s  opon  tho  public,  mav 
a(  (lro.ss  matters  at  issue  in  tho  following 
Comnn.ssion  proceedings:  ^ 
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Iloeket  No.  ER13— 414.  East  Kentucky 
Fewer  (’oojjerative,  Inc. 

Docket  No.  ERl 3-478,  East  Kentucky 
I’ower  Coopiaative.  Inc. 

Docket  No.  ERl 3-708.  Midwest 
Indepi'iulent  'rransinission  Sy.stein 
Operator.  Inc. 

Dated:  |aniiary  2K.  2013. 

Kiinherlv  1).  Bose. 

SacrtHan'. 

Il'R  Dec.  2()i:t-()22:i‘l  Filed  ain| 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Commissioner  and  Staff 
Attendance  at  North  American  Electric 
Reliability  Corporation  Meetings 

The  Federal  Energy  Regulatory 
Coinmi.ssion  hereby  gives  notii;e  that 
members  of  the  (Commission  and/or 
(Commission  staff  may  attend  the 
following  meetings: 

North  American  Electric  Reliahilitv 
(Corporation.  Member  Representatives 
(Committee  and  Hoard  of  Trustees 
Meetings.  Hoard  of 'friLstees  (Com])liance 
(Committeii.  (Corporate  (Covernance  and 
liuman  Resources  (Committee,  and 
Standards  Oversight  and  Technology 
(Committee  Meetings. 

Hotel  del  (Coronado.  1500  Orange 
Avenue.  (Coronado,  (CA.  5)2118. 

Feb.  0  (7:00  a.m.-5:00  p.m.)  and  Feb. 

7  (8:00  a. 111.-1:00  p.m.).  2013. 

Further  information  regarding  the.se 
meetings  may  he  found  at:  httj):// 
www’.mu'c.com/cdlundar.php. 

The  di.scu.ssions  at  the  meetings, 
which  are  o])en  to  the  jiuhlic.  mav 
address  matters  at  issue  in  the  following 
(Commission  proceedings: 

Docket  No.  RCll— 5.  North  American 
Electric  Reliability  (Corporation 
Docket  No.  RCll-O,  North  American 
Electric  Reliahilitv  Corporation 
Docket  No.  RR08-4.  North  American 
Electric  Reliability  Coi'iioration 
Docket  No.  RR13-1,  North  American 
Electric  Reliability  (Corjioration 
Docket  No.  RD05)-li,  North  American 
Electric  Reliability  (Cor|)oration 
Docket  No.  RDlO-2.  North  American 
Electric  Reliability  (Cor]K)ration 
Docket  No.  RD12-3,  North  American 
Electric  Reliability  (Cor])oration 
Docket  No.  RD12-5.  North  American 
Electric  Reliahilitv  (ioqioration 
Docket  No.  RDl  3-1 !  Tri-State 
Ceneration  and  'fransmission 
Association,  Inc.  v.  Western  Electric 
(Coordinating  (Council  and  North 
American  Electric  Reliability 
(Corporation 


Docket  No.  RD13-2,  North  American 
Electric  Reliability  (Cor]K)ration 
Docket  No.  RD13-3,  North  American 
Electric  Reliability  (Ct)rporation 
Docket  No.  fCEl3-22,  HacifiCorp  v. 
Western  Electricity  (Coordinating 
(Council  and  Eos  Angeles  Dei)artment 
of  Water  and  Rower 
For  further  information,  plea.se 
contact  jonathan  First.  2()2-5()2-852(), 
or  joii(ithctn.fii'f^t@f(;i'c.t^(n’. 

Dated:  jaiuiary  24.  2013. 

Kimlierly  D.  Bose, 

Socivldiv. 

II  K  Doc.  2(li:i-()224i)  Filed  2-l-i;i:  H;4.'')  ain| 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL1 3-42-000] 

Cargill  Power  Markets,  LLC  v.  NV 
Energy,  Inc.,  Notice  of  Complaint 

'fake  notice  that  on  )anuary  18,  2013, 
pursuant  to  Rule  200  of  the  Rules  of 
I’ractice  and  Rrocedure  of  the  Federal 
Energy  Regulatory  (Commission 
((Commission),  18  (CFR  385.200  (2012) 
and  section  200  of  the  Federal  Rower 
Act  (FRA),  10  IJ.S.(C.  824(e)  (2000), 
(Cargill  Rower  Markets.  EL(C 
((Complainant  or  (CRM)  filed  a  formal 
comjilaint  against  NV  Energy,  Inc. 
(Res]»)ndent  or  NVE),  alleging  that  NVE 
is  engaging  in  unjust,  unreasonable,  and 
unduly  (li.scriminatorv  and/or 
preferential  behavior  that  is  in  violation 
of  section  200  of  the  FRA;  through  the 
manner  in  which  NVE  has  processed 
CRM's  Transmission  Service  Request,  as 
more  fully  described  in  tlie  complaint. 

The  (Complainant  certifies  that  a 
copies  of  the  complaint  were  served  on 
the  contacts  for  the  ResjKmdents  as 
listed  in  the  (Commission’s  list  of 
(Corjiorate  Officials. 

Any  person  desiring  to  intervene  or  to 
jirotest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  (Commission’s  Rules  of  Rractice  and 
Rrocedure  (18  (CFR  385.211,  385.214). 
Rrotests  will  be  considered  by  the 
(Commission  in  determining  the 
appropriate  action  to  he  taken,  hut  will 
not  serve  to  make  protestants  jiarties  to 
the  ])roceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
ai)|)roj)riate.  The  Respondent’s  answer 
and  all  interventions,  or  protests  must 
he  filed  on  or  before  the  comment  date. 
The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  he  .served 
on  the  Comjilainants. 


The  (Commission  encourages 
electronic  submission  of  jirote.sts  and 
interventions  in  lieu  of  jiaper  using  the 
“eFiling”  link  at  http-J/www.fdrc.dov. 
Rersons  unahhi  to  file  electronically 
should  submit  an  original  and  14  co])ies 
of  the  |)rotesl  or  intervention  to  the 
Federal  Energy  Regulatory  (Commission, 
888  First  Street  NE.,  Washington,  IXC 
20428. 

This  filing  is  accessible  on-line  at 
http://\\’\v\\’.fdr(:.g()v,  using  the 
‘’eEibrarv"  link  and  is  available  for 
review  in  the  (Commission’s  Ruhlic 
R(!ference  Room  in  Wa.shington,  IXC. 
There  is  an  “eSuhscription"  link  on  the 
web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assi.stance  with  any  FER(C 
Online  service,  jilease  email 
FEIUX)nIineSuj)})ort@jhr(:.gov,  or  c:all 
(888)  208-3878  (toll  free).  For  TI'Y,  call 
(202)  502-8855). 

Comment  Date:  5:00  p.m.  Eastern 
Time  on  February  7,  2013. 

Dated:  )amiary  24,  2013. 

Kimberly  D.  Base, 

Sdcraldiy. 

|FK  Doc.  2(n:i-(l224K  Filed  2-1-i:i:  «:4,5  am| 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER1 3-773-000] 

CCI  Roseton  LLC;  Supplemental 
Notice  That  Initial  Market-Based  Rate 
Filing  Includes  Request  for  Blanket 
Section  204  Authorization 

This  is  a  supplemental  notice  in  the 
above-referenced  jiroceeding,  ofCXCl 
Roseton  LL(C’s  aiijilication  for  market- 
based  rate  authority,  with  an 
accom])anying  rate  .schedule,  noting  that 
such  a])plication  includes  a  request  for 
blanket  authorization,  under  18  (CFR 
])art  34,  of  future  issuances  of  securities 
and  assumjitions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
iCnergy  Regulatory  (Commission.  888 
First  .Street  NE.,  Washington,  IXC  20428, 
in  accordanc:e  with  Rules  211  and  214 
of  the  (Commi.ssion’s  Rules  of  Rrac:tice 
and  Rrocedure  (18  (CFR  385.211  and 
385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  .serve  a  c:opy 
of  that  document  on  the  A])])licant. 

Notice  is  heniby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  a])plicant’s  request  for  blanket 
authorization,  under  18  (CFR  part  34,  of 
future  issuances  of  sec:urities  and 
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assuni])lion.s  of  lial)ility  is  F(!l)riiarv  13, 
2013. 

I’lie  Commission  encourages 
electronic  submission  of  ])rotests  and 
interventions  in  lieu  of  ])a|)er,  using  the 
F1']R(]  Online  links  at  h\l\rJ/ 
u'n'U'./erc.gov'.  To  facilitate  electronic 
service,  persons  with  Internet  acce.ss 
who  will  eFile  a  document  and/or  he 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate;  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  j)rotests. 

Persons  unable  to  file  electronically 
.should  submit  an  original  and  14  copies 
of  the  intervention  or  ])rotest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20428. 

The;  filings  in  the  ahove-referenced 
j)roceeding(s)  are  accessible  in  the 
Commi.ssion’s  ehihrarv  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  Thev  are  also  available  for 
review  in  the  Commission’s  Fuhlic 
R(;ference  Room  in  Washington,  IXk 
'I'here  is  an  eSuhscaiption  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscrib(;d 
docket(s).  For  assistance  with  any  FERC^ 
Oidine  s(;rvice,  please  email 
FEH(X)nIin(^Sii})f)()rl@jhrc.i>ov.  or  call 
(88())  208-3878  (toll  free).  For  'ITY,  call 
(202)  .'j02-88.')9. 

l)at(;(l:  |amiary  24.  2013. 

Kimberly  D.  Hast;, 

Scc'.ivlciry. 

IFR  Doc.  20 13-022.51  Filed  2-1-13:  »:4.5  iinil 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER1 3-779-000] 

SmartEnergy  Holdings,  LLC; 
Supplemental  Notice  That  Initial 
Market-Based  Rate  Filing  Includes 
Request  for  Blanket  Section  204 
Authorization 

This  is  a  .supplemental  notice  in  the 
above-referenced  proceeding,  of 
SmartEnergv  Holdings,  ELf^'s 
ajiplication  for  market-based  rate 
authority,  with  an  accompanying  rate 
schedule,  noting  that  such  application 
includes  a  request  for  blanket 
authorization,  under  18  CFR  ])art  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 


Energy  Regulatory  (Commission,  888 
First  Street  NE.,  Washington,  U(C  20428, 
in  accordance  with  Rules  211  and  214 
of  the  (Commission’s  Rules  of  Practice 
and  Proc(;dure  (18  (CFR  38.1.211  and 
38.1.214).  Anyone  filing  a  motion  to 
intervene  or  protest  mu.st  serve  a  copv 
of  that  document  on  the  Applicant. 

Notice  is  her(;bv  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  ap|)licant’.s  retpiest  for  blanket 
authorization,  under  18  (CFR  part  34,  of 
future  is.suances  of  .securities  and 
as.sumj)tion.s  of  liability  is  F(;bruarv  13, 
2013. 

The  (Commission  encourages 
electronic  submission  of  protcists  and 
interventions  in  lieu  of  j)aj)er.  using  the 
FER(C  Online  links  at  http:// 
ww’w.ff^rc.gov.  To  facilitate  electronic 
.si;rvice,  per.sons  with  Internet  accciss 
who  will  eFile  a  document  and/or  he 
listed  as  a  contact  for  an  intervenor 
must  c:reate  and  validate  an 
eRegistration  ac;c;ount  using  the 
eRegi.stration  link.  Select  the  eFiling 
link  to  log  on  and  suhmit  the 
intervention  or  jirotests. 

Persons  unable  to  file  electronically 
should  suhmit  an  original  and  14  c:o])ies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  (Commission, 
888  First  Street  NE.,  Wasliington,  IKC 
20428. 

The  filings  in  the  abovc;-referenc:ecl 
]n'oc;eecling(.s)  are  ac:c;es.sihle  in  the 
(Commi.ssion’s  ehihrarv  system  by 
c:lic:king  on  the  approjiriate  link  in  the 
above  list.  They  are  also  available  for 
rc;vic;w  in  the  (Commi.ssion’s  Public 
Reference;  Room  in  Washington.  DC. 
There  is  an  c;Sid).sc:riptic)n  link  on  the 
weh  site  that  enables  suhsc:ribc;rs  to 
rc;ceive  email  notific:ation  whc;n  a 
document  is  added  to  a  subsc:rihc;cl 
doc;ket(.s).  For  assistance;  with  any  FERC 
Online  .sc;rvice;,  jilease  email 
FEB(X)nlineSupport@jhi  c.gov.  or  c:all 
(888)  208-3878  (toll  frc;c;).  For  TTY.  c:all 
(202)  102-8810. 

l)atc;ci:  laiuiary  24,  2013. 

Kimbc;rlv  I).  Bose;, 

Sacivlary. 

|FR  Doc.  2013-02247  Filiel  2-1-13:  8:4.5  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  14480-000] 

Alaska  Electric  Light  and  Power 
Company;  Notice  of  Preliminary  Permit 
Application  Accepted  for  Filing  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Competing  Applications 

On  January  11. 2013,  Ala.ska  Elc;c:tric 
Eight  and  Power  (Company  filed  an 
ajipliceition  for  a  jireliminary  permit, 
pursuant  to  section  4(f)  of  the  Fc;clc;ral 
i\)wc;r  Act  (FPA),  projiosing  to  study  the 
fc;a.sibility  of  the  .Sheep  (Crc;ek 
I  lydroelc;ctric:  Project  (.Sheep  Crc;c;k 
Projc;c:t  or  projecd)  to  be  loc:ated  on 
.Sheej)  Creek,  near  the  (City  and  Borough 
of  Juneau.  7\laska.  The  project  would 
not  affc;c.t  federal  lands.  The  sole 
purpo.sc;  of  a  preliminary  jiermit,  if 
issued,  is  to  grant  the  ])c;rmit  holdc;r 
priority  to  file  a  lic;c;nse  ap])lic:atic)n 
during  the  permit  term.  A  preliminarv 
permit  does  not  authorize  the  permit 
hc)lclc;r  to  ])c;rform  anv  land-disturbing 
activities  or  otherwise;  enter  upon  lands 
or  watc;rs  owned  by  others  without  the 
owners’  exprc;.ss  permission. 

The  prc)j)o.sc;cl  project  would  exmsist  of 
the  following:  (1)  A  lO-foot-high,  71- 
foot-long  c:onc:rc;tc;  diversion  clam  at  an 
c;lc;vation  of  820  fc;c;t  above  mean  sea 
level:  (2)  an  overllow  spillway:  (3)  a 
4.71()-foc)t-lc)ng,  38-inc:h-cliametc;r 
pc;nstc)c:k;  (4)  a  jiowerhouse  c:ontaining  a 
single,  3.3-mc;gawatt  generating  unit;  (1) 
a  tailrac:c;  that  wonlcl  di.sc:hargc;  directly 
into  .Shec;])  Crc;ek:  (8)  a  .switc:hyard. 
lc)c:atc;cl  acljac:ent  to  the  powc;rhc)u.se. 
c:onsi.sting  of  a  single  3.1-mc;gavc)lt- 
amperc;  (MVA)  transformer  to  adjust 
voltage  to  23  kilovolts:  and  (7) 
appurtenant  facilities.  TJie  projec;t 
would  generate  an  c;.stimatc;cl  average  of 
13,317  mc;gawatt-hours  annuallv. 

Applicant  Contact:  Mr.  Sc;ott  Willis, 
7\la.ska  Elec;tric:  Eight  &  Power.  1801 
Tonsgarcl  Ct.,  Juneau.  AK  99801:  jiheme; 
(907)  483-8398. 

EEHC  Contact:  /Xclam  Bc;c;c:o;  phone: 
(202)  102-8811. 

Deadline  for  filing  c;ommc;nt.s,  motions 
to  intervene,  c:c)mpc;ting  apjilieations 
(without  nc)tic:c;s  of  intent),  or  notic;c;.s  of 
intent  to  file  c:c)mpc;ting  applic:alic)ns:  80 
clavs  from  the  i.ssuanc:c;  of  this  nc)tic;c;. 
(Compc;ting  applic;atic)ns  and  notic;c;.s  of 
intent  mu.st  mc;c;t  the  rc;c|uiremc;nts  of  18 
(CFR  4.38.  (Comments,  motions  to 
intervene,  nc)tic:c;.s  of  intent,  and 
c:c)mpc;ting  applic;atic)ns  may  be  filed 
elc;c:trc)nic:allv  via  the  Internet.  .Sc;e  18 
(CFR  381.2001(a)(l)(iii)  and  the 
instruc.tions  on  the  (Commi.ssion’s  Web 
aila  http :// 1 n n v. / f;rc.go v/ d ocs- filing/ 
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Coni  mentors  can  submit 
brief  comments  up  to  (i.OOt)  characters, 
witliont  prior  registration,  using  the 
lit  Comment  system  at  hllp:// 
miu'.  len:.}>ov/ docs-  filing/ 
ccomnicnl.osp.  You  mu.st  include  your 
name  and  contact  information  at  tlie  end 
of  your  comments.  For  assistance, 
jilease  contact  FKH(i  Online  .Support  at 
FKIUX)nlincSupport@f(m:.f’ov  or  toll 
fnie  at  1-«titi-2t)8-3ti7t).  or  for  rfY, 
(202)  r)l)2-«(i.'i«.  Although  the 
Commission  strongly  encourages 
ehuMronic  filing,  documents  may  also  he 
paper-filed.  To  paper-file,  mail  an 
original  and  seven  copies  to:  Kimberly 
I).  Bose.  Secretarx’.  Federal  Fnergy 
Regulatory  Commission.  888  First  Street 
NI£..  Washington.  IXi  20420. 

More  information  about  this  project, 
including  a  copy  of  the  application,  can 
he  viewed  or  printed  on  the  “ebihrary” 
link  of  Commission's  Web  site  at 
httl)://\v\\\\’.fcrc.go\/do(:s- filing/ 
clihntry.ds}).  Filter  the  docket  number 
(F-14480)  in  the  docket  number  field  to 
acf:e.ss  the  document.  For  assistance, 
contact  FFRC  Online  Snjijiort. 

Dated:  )aiuiarv  2.'j.  21) Kt. 

Kimberly  I).  Base, 

Sccrclarw 

IKK  2(U:1-()2242  KilecI  2-1-I.):  8:4.''>  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Commission  Staff 
Attendance 

The  Federal  Fnergy  Regulatory 
Commission  ((iommission)  herehv  gives 
notice  that  memhers  of  the 
(Commission's  staff  may  attend  the 
following  joint  stakeholder  meeting 
related  to  the  [oiiit  and  Common  Market 
(1(CM)  initiatix'e  of  FJM  hiterc:oiiiiection. 
L.L.C.  (FJM)  and  Midwest  Indejiendent 
Transmi.ssion  Svsteni  Ojierator,  Inc. 
(Midwest  hSO):’ 

PJM/Midwest  ISO  JCM 

)anuary  29.  2013  (10:0()ani-3:00pni) 

The  above-referenced  meeting  is  ojien 
to  stakeholders  and  will  he  held  at:  The 
FJM  Conference  &  Training  (Center,  27.‘i() 
Monroe  Boulevard,  Norri.stown.  FA 
19403. 

For  additional  information,  see:  http: 
//www.pjin.com/connnittccs-ond- 
groups/stokcholdcr-mcctings/ 
stakeholder-groups/ pjm-iniso-jnint- 
comiuon.ospx. 

The  discu.ssions  at  the  meeting 
described  above  may  address  matters  at 
issue  in  the  following  proceedings: 


Docket  Nos.  FR13-19.'1,  FR13-198  and 
FRl3-5)t).  PIM  Interconnection,  L.L.C. 
Docket  Nos.  FR13-18()  and  FRI 3-187, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  and  the  MISO 
Transmission  Ow  ners 
Docket  No.  ADI  2-10,  Capacity 
Deliverahility  Across  the  Midwest 
Independent  Transmi.ssion  System 
Ojierator,  Inc./PJM  Interconnection, 
L.L.C.  Seam 

For  more  information,  contact  Jesse 
Hensley,  Office  of  Fnergy  Market 
Regulation,  Federal  Fnergy  Regulatory 
(Commission  at  (202)  .'i()2-0228  or 
Jesse. Hensle\'@ferc. gov. 

Dat(!(l:  laniiarv  2.'>.  2013. 

Kinilierlv  D.  Bose, 

Secralary. 

IKK  Doc.  201:M)2244  Filed  2-l-i:i:  8:4.')  am| 
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DEPARTMENT  OF  ENERGY 
Western  Area  Power  Administration 
Boulder  Canyon  Project 

AGENCY:  Western  Area  Fower 
Administration.  DOF. 

ACTION:  Notice  of  Froposed  Base  (Charge 
and  Rates. 

summary:  The  Western  Area  Fower 
Administration  (We.stern),  a  power 
marketing  administration  within  the 
Deparinient  of  Fnergy  (DOPC).  is 
jiroposing  an  adjustment  to  the  Boulder 
(Canyon  Froject  (B(CF)  electric  service 
base  charge  and  rates.  The  current  ha.se 
charge  and  rates  ex|)ire  Sejitember  30, 
2013,  under  Rate  Schedule  B(CF-F8.  The 
current  base  charge  is  not  sufficient  to 
cox'er  all  annual  co.sts  including 
oj)eration,  maintenance,  rejilacements, 
interest  exjjense,  and  to  rejiay 
investment  obligations  within  the 
required  ])eriod.  The  projjosed  base 
charge  will  provide  sufficient  revenue  to 
cox'er  all  annual  co.sts  and  to  repay 
investment  obligations  within  the 
allowable  period.  A  detailed  rate 
package  that  identifies  the  rea.sons  for 
the  base  charge  and  rates  adjn.stment 
will  he  available  in  March  2013.  The 
proposed  base  charge  and  rates  are 
scheduled  to  become  effectix'e  October 
1. 2013,  and  will  remain  in  effect 
through  September  30.  2014.  This 
Federal  Register  notice  initiates  the 
formal  process  for  the  pro])osed  base 
charge  and  rates. 

DATES:  The  consultation  and  comment 
period  will  begin  today  and  will  end 
May  0,  2013.  Western  will  present  a 
detailed  explanation  of  the  propo.sed 
base  charge  and  rates  at  a  public 
information  forum  March  27,  2013, 


beginning  at  10:30  a.m.  Mountain 
Standard  Time  (MST),  in  Fhoenix, 
Arizona.  Western  will  accept  oral  and 
written  comments  at  a  ])uhlic  comment 
forum  April  10,  2013,  heginniiig  at  10:30 
a.m.  MST.  at  the  same  location.  Western 
will  accept  written  comments  anv  time 
during  the  consultation  and  comment 
perioil. 

ADDRESSES:  The  public  information 
forum  and  public  comment  forum  will 
he  held  at  the  Desert  Southwest 
(Customer  Service  Regional  Office, 
located  at  01. '5  South  43rd  Avenue, 
Fhoenix,  Arizona,  on  the  dales  cited 
above.  Written  comments  should  he  sent 
to  Darrick  Moe,  Regional  Manager. 

Desert  Southwest  C.ustomer  Serx'ice 
Region,  Western  Area  Fower 
Administration.  F.O.  Box  04.'i7, 

Fhoenix,  AZ  8,'5()0!5-04.'i7,  email 
moe@wa})a.gov.  Written  comments  may 
also  he  faxed  to  (002)  00.'3-2490. 
attention:  Jack  Murray.  Western  will 
])ost  the  princi])le  documents  used  in 
develo])ing  the  rates  on  its  web  site  at 
http://ww’w.w'ai)a.gov/dsw’/}n\’rmkt/BCP/ 
HateAdjnst.htm.  We.stern  will  also  |)ost 
official  comments  received  via  letter, 
fax.  and  email  to  this  web  site. 

As  acc:e.ss  to  Western  facilities  is 
controlled,  any  II. S.  citizen  wishing  to 
attend  any  meeting  held  at  Western 
mu.st  present  an  official  form  of  picture 
identification,  such  as  a  IJ.S.  driver’s 
license.  U.S.  passport.  IJ.S.  Covernment 
ID.  or  U.S.  Military  ID,  at  the  time  of  the 
meeting.  Foreign  nationals  should 
contact  Western  30  days  in  advance  of 
the  meeting  to  obtain  the  necessary  form 
for  admittance  to  We.stern. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Murray.  Rates  Manager,  Desert 
Southwe.st  Customer  Service  Region. 
We.stern  Area  Fower  Admini.stration, 
F.O.  Box  0457.  Fhoenix,  AZ  85005- 
0457,  (002)  005-2442,  email 
jn  nirray®  wa  jxi  .go  v. 

SUPPLEMENTARY  INFORMATION:  fhe 

pro])osed  base  charge  and  rates  for  BCF 
electric  service  are  designed  to  recover 
an  annual  revenue  requirement  that 
includes  the  investment  repayment, 
interest,  operation  and  maintenance, 
replacements,  payments  to  .states,  visitor 
services,  and  uprating  payments.  The 
total  costs  are  offset  by  the  projected 
revenue  from  water  sales,  visitor  center, 
ancillary  .services,  and  late  fees.  The 
annual  revenue  requirement  is  the  base 
charge  for  electric  .service  and  is  divided 
ecjually  between  capacity  and  energy. 
The  annual  composite  rate  is  the  base 
charge  divided  by  the  annual  energy 
.sales. 

Rate  Schedule  B(;F-F8,  Rate  Order 
No.  WAFA-150  was  apjirox'ed  on  an 
Interim  basis  by  the  Deputy  Secretary  of 
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iMiergy  on  September  Ki,  2010,  for  a  5- 
year  period  l)eginning  on  Octoljer  1, 
2010,  and  ending  Septeinljer  30,  201  f).' 
The  schedule  received  final  a])proval 
from  the  Federal  Energy  Regulatory 
(^ommi.ssion  (FERC)  on  December  9, 
2010.“  Western’s  existing  rate  formula 
for  electric  service  r(!()uir(!s 
recalculation  of  the  base  charge  and 
rates  annually  based  on  n])dated 
financial  and  hydrology  data.  The 
proposed  base  charge  for  fiscal  year  (FY) 


2014  under  Rate  Schedule  BCP-F8  is 
.$80,440,810,  and  the  proposed 
composite  rate  is  22.39  mills/ 
kilowatthour. 

TIk;  j)ro])osed  BCP  electric  .service 
base  charge  and  composite  rate 
re])re.sent  increases  of  a])])roximatelv  5 
percent  compared  to  the  FY  2013  base 
cliarge  and  composite  rate.  The  .'5 
])erc(!nt  incnxi.se  in  the  base  charge  is 
l)ased  on  the  most  current  financial  data 
available  at  this  time,  which  was  taken 


from  the  latest  rate-base  power 
r(?])ayment  study.  I'he  .5-])ercent 
increa.se  in  the  composite  rate  is  ba.sed 
on  current  hydrology  conditions  and  the 
corres])onding  Lake  Mead  elevations. 
The  following  table  comj)ares  the 
exi.sting  and  proposed  base  charge  and 
composite  rate.  'I'his  propo.sal,  effective 
October  1. 2013.  is  preliminary  and  is 
subject  to  change  n])on  publication  of 
final  formula  rates. 


Comparison  of  Existing  and  Proposed  Base  Charge  and  Composite  Rate 


Existing 
October  1 , 
2012 
through 
September  30, 
2013 

Proposed  Oc¬ 
tober  1,  2013 
through  Sep¬ 
tember  30, 
2014 

%  Change 

Base  Charge  ($)  . 

82,379,637 

86,440,816 

5 

Composite  Rate  (mills/kWh)  . 

21.28 

22.39 

5 

The  increase  in  the  proposed  base 
charge  is  due  to  increases  in  the  annual 
visitor  center  costs,  nj)rating  program 
princi])al  payments,  capital  investments 
principal  payments  and  replacement 
costs.  Currently,  there  is  no  projected 
year-end  carryover  from  FY  2012  and 
FY  2013  resulting  in  an  overall  increase 
in  the  base  charge  for  FY  2014. 

1  lowever,  these  results  are  based  on 
preliminary  data  and  subject  to  change 
upon  receipt  of  audited  FY  end 
financ:ial  information.  The  ju’ojected 
increa.se  in  the  composite  rate  is  due  to 
the  projected  increase  in  the  base  charge 
and  lower  energy  projections  resulting 
from  the  current  hydrology  conditions 
and  bake  Mc;ad  elevations. 

Legal  Authority 

Since  the  projjosed  rates  constitute  a 
major  rate  adju.stment  as  defincKl  by  10 
C;FR  ])art  903,  Western  will  hold  both  a 
public  information  forum  and  a  public 
commcmt  forum.  After  review  of  public 
comments,  Wcjstern  will  take  further 
action  on  the  Froposcul  Base  Charge  and 
Rates  cousisteut  with  10  CFR  jjarts  903 
and  904. 

Wcistern  is  establishing  an  eh?ctric 
service  base  charge  and  rates  for  BCP 
under  the  DOE  Organization  Act  (42 
l)..S.C.  71. '52):  the  Reclamation  Act  of 
1902  (ch.  1093.  32  Stat.  388),  as 
amended  and  supplemented  by 
snbscKjuent  laws,  ])articularly  sciction 
9(c)  of  the  Reclamation  Projcict  Act  of 
1939  (43  II.S.C.  485h(c));  and  othcir  acts 
that  specifically  apply  to  the  project 
involved.  By  Dehigation  Order  No.  00- 
037.00,  effcictive  December  0,  2001,  the 
.Scicretary  of  Encagy  delegatcul:  (1)  The 
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authority  to  develop  jiower  aud 
transmission  rates  to  Western’s 
Administrator;  (2)  the  authority  to 
confirm,  apjirove,  and  place  such  rates 
into  effect  on  an  interim  basis  to  the 
Dejuity  .Secretary  of  Energy;  and  (3)  the 
authority  to  confirm,  ap|)rove.  and  place 
into  effect  on  a  final  basis,  to  remand  or 
to  disajiprove  such  rates  to  FERC. 
Exi.sting  DOE  jirocedures  for  public 
participation  in  jiower  rate  adjustments 
(10  CFR  ])art  903)  were  jiublislied  on 
September  18.  198.'5  (.'50  FR  8783.'5). 

Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums,  or  other 
documents  that  Western  initiates  or  uses 
to  (leveloj)  the  jiroposed  rates  are 
available  for  inspection  and  copying  at 
the  Desert  .Southwest  Customer  Service 
Regional  Office,  Western  Area  Bower 
Administration,  (51. '5  .South  43rd 
Avenue,  Phoenix,  Arizona.  Many  of 
these  documents  and  snjiporting 
information  are  also  available  on 
Western’s  Web  site  at  http:// 
\v\v\\’.\\’ap(i.gov/(is\\’/p\vrmkt/BCP/ 
RatnAdjiist.htm. 

Katemaking  Procedure  Requirements 

Environmental  Compliance 

In  compliance  with  tbe  National 
Environmental  Policv  Act  (NEPA)  of 
19(59  (42  IJ.S.C.  4321-4347):  Council  on 
Environmental  Quality  Regulations  (40 
CFR  jiarts  1  .'500-1  .'508)';  and  DOE  NEPA 
Regulations  (10  CFR  part  1021),  We.stern 
has  determined  this  action  is 
categorically  excluded  from  jjrepariug 
an  euviroumeidal  as.scissmeut  or  au 
environmental  impact  .statement. 


i;»:i  FHRC.  'll  ()2.22!l. 


Determination  Under  Executive  Order 
128(W 

Western  has  an  exemption  from 
centraliz(;(l  regulatory  riiview  nmhu’ 
Executive  Order  128(5(5.  Accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  reepdred. 

Diitiul;  DiiccnihcM-  20.  2012. 

Anita  ).  Diicknr, 

Acting  Administrator. 

IFK  Doc.  2()i:»-()23:i:i  Filod  2-l-i:{;  H:4,S  aiiil 
BILLING  CODE  6450-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9775-4] 

Notice  of  Administrative  Settlement 
Agreement  for  Recovery  of  Past 
Response  Costs  Pursuant  to  Section 
122(H)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  recpiest  for  public 
comment. 

SUMMARY:  In  ac:cordance  with  the 
( 4)111  luehensive  Environmental 
Res])onse,  Compensation,  and  Liability 
Act  (“CERCLA”),  notice  is  hereby  given 
that  a  proposed  administrative 
settlement  agreement  for  recovery  of 
jiast  resjKuise  costs  (“Proposed 
Agreement”)  associated  with  the  Rehrig- 
United  International  .Suiierfimd  Site, 
Chesterfield  County,  Virginia  was 


I 

i. 
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executed  l)y  the  Knvironmental 
Protection  Agency  (“FPA”)  and  is  now 
sul)ject  to  |)ul)lic  conunent,  after  which 
FPA  may  modify  or  withdraw  its 
consent  if  comments  ref;eived  disclo.se 
facts  or  considerations  that  indicate  that 
tlie  l’ro|)osed  Agreement  is 
inappro])riate.  improj)er,  or  inadecpiate. 
The  Proposed  Agreement  would  resolve 
potential  FPA  claims  under  Section 
107(a)  of  (',ER(]LA,  against  Hank  of 
America,  N.A..  (“Settling  Party”).  The 
Propo.sed  Agreement  would  retjuin; 
.Settling  Party  to  reimhur.se  EPA 
.S80. 398.48  for  past  res])onse  costs 
incurred  by  EPA  for  the  .Site. 

For  thirty  (30)  days  following  the  date 
of  ])uhlication  of  this  notice.  EPA  will 
receive  written  comments  relating  to  the 
Propo.sed  Agreement.  EPA's  response  to 
any  comments  received  will  he  available 
for  ])ul)lic  inspection  at  the  IJ..S. 
Environmental  Protection  Agency. 

Region  111.  lO.'iO  Arch  .Street, 
Philadel])hia,  PA  19103. 

DATES:  Ciomments  must  he  submitted  on 
or  before  March  0,  2013. 

ADDRESSES:  Tin;  Projjosed  Agreement 
and  additional  background  information 
relating  to  the  Pro|)osed  Agreement  an; 
available  for  ])ul)lic  inspection  at  the 
U..S.  Environmental  Protection  Agtmcy. 
Region  111.  10.50  Arch  .Street, 
Philadel])hia.  PA  19103.  A  copy  of  the 
Proj)o.s(!d  Agreement  may  he  obtained 
from  Robin  E.  Eiseman  (3R(;41).  Senior 
A.ssistant  Regional  (Counsel.  IJ..S. 
Environmental  Protection  Agency.  1().50 
Arch  Street.  Philadel|)hia.  PA  19103. 
(Comments  should  niference  the 
“Rehrig-United  international  .Superfund 
.Site.  Proposed  .Settlement  Agn;ement  for 
R(!Coverv  of  Past  Resjjonse  Closts”  and 
“EPA  Docket  No.  CER(:LA-03-2013- 
001 8D('..”  and  should  he  forwarded  to 
Robin  E.  Eiseman  at  the  above  addre.ss. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  E.  Eiseman  (3RC41).  IJ..S. 
Environmental  Protection  Agency.  10.50 
Arch  .Street,  Philadeljdiia.  PA  19103, 
Phone:  (215)  814-2012; 
eisenuin.r()hin@ep(i.(>ov. 

l)iil(Hl:  lanuary  24.  2013. 

Karen  Melvin, 

Acting  Diivclnr.  I Ui/Audous  Site  (Ananiip 
Divinion.  I  '..S’.  Hin  imnnu‘nl(il  Pmlaction 
Afirncy.  Httyion  III. 

|I•■K  Ocm;.  I’ilod  2-l-i:{:  ain| 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EP A-HQ-OPPT-201 2-0258;  FRL-9527-4] 

Information  Collection  Request 
Submitted  to  0MB  for  Review  and 
Approval;  Comment  Request; 
Notification  of  Chemical  Exports — 
TSCA  Section  12(b) 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA),  this 
document  announces  that  an 
Information  (Collection  Recpiest  (KCR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  This  is  a  request 
to  renew  the  current  ajijiroval  for  the 
ICCR  entitled  “Notification  of  (Chemical 
Exporl.s — T.S(CA  .Section  12(h)"  and 
identified  as  EPA  IfCR  No.  0795.14  and 
OMB  Control  No.  207()-()030).  The  KCR. 
which  is  abstracted  below,  de.scrihes  the 
nature  of  the  information  collection  and 
its  estimated  burden  and  cost,  and  is 
available  in  the  docket  for  additional 
])uhlic  review  and  comment. 

DATES:  Additional  comments  may  he 
submitted  on  or  before  March  0.  2013. 
ADDRESSES:  .Submit  your  comments, 
referencing  Docket  ID  Number  fCPA- 
HQ-OPPT-201 2-0258.  to  (1)  EPA 
online  using  w’ww.rcf’iildtions.gov  (our 
jireferred  method),  by  mail  to:  EPA 
llockel  (Center,  Environmental 
Protection  Agency,  Mail  (Code  28221T, 
1200  Pennsylvania  Ave.  NW.. 
Washington,  D(C  20400,  and  (2)  OMB  via 
email  to  oir(i_sul)niission@onih.Hoi).gov. 
Addre.ss  comments  to  OMB  Desk  Officer 
for  EPA.  For  additional  information 
about  EPA’s  public  docket,  visit  http:// 
ww'w.Hpd. gov/dockets. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Myrick,  Dej)uty  Director. 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics,  Mail  code;  74()8-M, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.  NW.,  Washington, 
D(C  204(>0;  telephone  number:  202-554- 
1404;  fax  number;  202-5(j4-8251 ;  email 
address:  TSCA-llotlind@dpd.gov. 
SUPPLEMENTARY  INFORMATION:  I’CPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  ajiproval  according  to  the 
procedures  under  the  PRA  (44  l).,S.(C. 
3501  d1  sdi].),  as  iirescrihed  in  5  (CFR 
1320.12.  On  May  7.  2012  (77  FR  20750), 
EPA  sought  comments  on  this  ICR 
pursuant  to  5  (CFR  1320.8(d).  EPA 
received  one  comment,  which  is 
addres.sed  in  the  KCR  jiackage  submitted 
to  OMB.  As  required  by  the  PRA,  EPA 


is  hereby  soliciting  additional 
comments  on  this  KCR.  which  should  he 
submitted  to  EPA  and  OMB  within  30 
days  of  this  notice. 

Titid:  Notification  of  (Chemical 
E.\])orts — T.SCCA  .Section  12(1)) 

ICH  nnmhe/s;  EPA  KCR  No.  0795.14, 
OMB  (Control  No.  2070-0030. 

ICH  Slot  ns:  EPA  is  re(iuesting  the 
renewal  of  the  currently  apjiroved  KCR, 
which  is  currentlv  a])])roved  through 
March  31. 2013.  the  KCR,  which  is 
abstracted  below,  desc;rihe,s  the  nature  of 
the  information  collection  and  its 
estimated  burden  and  cost.  Under  OMB 
regulations,  the  Agency  may  continue  to 
conduct  or  sjionsor  the  collection  of 
information  while  this  submission  is 
piniding  at  OMB.  An  Agency  may  not 
conduct  or  .s|)on.sor,  and  a  ])er.son  is  not 
reejuired  to  respond  to,  a  collection  of 
information,  unless  it  displays  a 
currently  valid  OMB  control  number. 

'fhe  OMB  control  numbers  for  EPA's 
regulations  in  title  40  of  the  (CFR,  after 
a])])(!aring  in  the  Federal  Register  when 
approved,  are  listed  in  40  CFR  part  9. 
are  dis])layed  either  hv  ])ul)lication  in 
the  Federal  Register  or  by  other 
a])propriate  means,  such  as  on  the 
related  collection  instrument  or  form,  if 
ajiplicahle.  The  di.s])lay  of  OMB  control 
numhers  in  certain  EPA  regulations  is 
consolidated  in  40  (CFR  part  9. 

Abstract:  .Section  12(hK2)  of  the  Toxic 
Substances  (Control  Act  (T.S(CA)  reciuires 
that  any  person  who  exjiorts  or  intends 
to  export  to  a  foreign  country  a  chemical 
substance  or  mixture  that  is  regulated 
under  T.S(CA  sections  4,  5,  0  and/or  7 
submit  to  EPA  notification  of  such 
export  or  intent  to  export.  Upon  receijit 
of  notification,  EPA  will  advise  the 
government  of  the  importing  country  of 
the  U.S.  regulatory  action  with  respect 
to  that  substance.  EPA  u.ses  the 
information  obtained  from  the  submitter 
via  this  collection  to  advise  the 
government  of  the  importing  countrv. 
This  information  collection  addresses 
the  burden  associated  with  industrv 
rejiorting  of  export  notifications.  The 
resjKindent  may  claim  all  or  part  of  a 
notice  confidential.  EPA  will  disclose 
information  that  is  covered  by  a  claim 
of  confidentiality  only  to  the  extent 
permitted  by,  and  in  accordance  with, 
the  prociKlures  in  T.SUA  and  40  UFR 
Part  2. 

Burddn  Stdtdnidnt:Thd.  annual  ])uhlic 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  he  1.1  hours  per  resjion.se. 
Burden  is  defined  in  5  UFR  1320.3(1)). 
The  lUR  provides  a  detailed  exj)lanation 
of  this  e.stimate,  which  is  only  briefly 
summarized  here: 

Rdsj)onddnts/dffdctdd  dntitids:  Ent  it ies 
])otentially  affected  by  this  action  are 
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companies  tliat  export  chemical 
sul)stance.s. 

Haspondant's  obligation  to  respond: 
Mandatory. 

Estimated  nnmher  of  respondents: 

240  (total). 

Ereqnency  of  response:  On  occasion. 

Toted  estimated  anmud  harden:  4.025 
lionrs  per  year. 

Toted  estimeite;d  emnned  cost:  S245.240 
|)(!r  year,  includes  SO  annualized  capital 
or  operation  and  maintenance  costs. 

(ihemges  in  the  Hstimeites:  There  is  a 
decrease  ol  825  hours  in  the  total 
estimated  res|)ondent  harden  coiajjanxl 
with  the  1(]R  currently  ap])roved  hy 
OMB.  This  decrea.se  represents  the  net 
effect  of  a  decrease  in  the  estimated 
numher  of  notices  .sent  to  FBA  and  a 
decrease  in  the  numher  of  firms  .sending 
notices,  which  is  ha.sed  on  EBA’s  recent 
experience  with  TSCA  section  12(h) 
notices.  This  change  is  an  adju.stinent. 
'I’he  Supporting  Statement  provides 
additional  detail  concerning  the  change 
in  harden  estimate. 

John  Monos, 

Diive:le)r.  (iedleclioii  Strategies  Divisiem. 

|FK  Ddc.  2()i:i-()2:i2:i  I-'iliul  2-1-12;  K:4.')  iiiiil 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-201 0-0793;  FRL-9527-3] 

Information  Collection  Request 
Submitted  to  OMB  for  Review  and 
Approval;  Comment  Request; 

Pesticide  Environmental  Stewardship 
Program  Annual  Measures  Reporting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  has  suhmitted  an  information 
collection  request  (ICR),  “Pesticide 
Environmental  Stewardship  Program 
Annual  Measures  Re])orting''  (EPA  ICR 
No.  2415.01,  OMB  Control  No.  2070- 
XXXX)  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  ajiproval 
in  accordance  with  the  Pajierwork 
Reduction  Act  (44  IJ.S.C.  3501  et  see].). 
This  is  reejuest  for  ajijiroval  of  a  new 
collection.  Puhlic  comments  were 
jireviously  reejuested  via  the  Federal 
Register  (75  ER  00084)  on  October  27, 
2010  during  a  00-day  comment  period. 
This  notice  allows  for  an  additional  30 
days  for  jmhlic  comments.  A  fuller 
de.scription  of  the  ICR  is  given  helovv, 
including  its  estimated  burden  and  cost 
to  the  jHiblic.  An  Agency  may  not 
conduct  or  sjKin.sor  and  a  jKir.son  is  not 
reijuired  to  respond  to  a  collection  of 


information  unless  it  displays  a 
currently  valid  OMB  control  numher. 
DATES:  Additional  comments  may  he 
suhmitted  on  or  before  March  0.  2013. 
ADDRESSES:  Submit  your  commeuts, 
referencing  Docket  ID  Numher  EPA- 
llQ-OPP-201 0-0703,  to  (1)  EPA  online 
using  \v\\'\\'.ivgnleitie)ns.ge)v  (our 
])referred  method),  hy  email  to 
opp.ncieMepei.gew,  or  hy  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency.  Mail  Code  282213', 
1200  Pennsylvania  Ave.  NVV., 
Washington,  DC]  20400,  and  (2)  OMB  via 
email  to  e)irei_snbmission@omb.eo}).ge)v. 
Address  comments  to  OMB  Desk  Officer 
for  EPA. 

EPA’s  policy  is  that  all  comments 
received  will  he  included  in  the  public 
docket  without  change  including  any 
personal  information  jirovided,  unle.ss 
the  comment  includes  profanity,  threats, 
information  claimed  to  he  Confidential 
Busine.ss  Information  (CBl)  or  other 
information  whose  disclosure  is 
restricted  hy  statute. 

FOR  FURTHER  INFORMATION  CONTACT:  Lily 
C.  Negash,  Fiehl  &  External  Affairs 
Division,  75()(iP,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.  NW..  Washington,  DC]  20400; 
telephone  numher:  70.3-347-8515;  fax 
numher:  703—305—5884;  email  addre.ss: 
negash. Iil\'@e])et.ge)v. 

SUPPLEMENTARY  INFORMATION: 

Siqiporting  documents  which  exjilain  in 
detail  the  information  that  the  EPy\  will 
he  collecting  are  available  in  the  ])uhlic 
docket  for  this  IC]R.  3’he  docket  can  he 
viewed  online  at  \v\v\v.re;gulatie)ns.ge)v 
or  in  per.son  at  the  EPA  Docket  Center. 
EPA  West.  Room  3334,  1301 
C]onstitution  Ave.  NW.,  Washington, 

DCT  The  telephone  number  for  the 
Docket  C]enter  is  202-500-1 744.  For 
additional  information  about  EPA’s 
jniblic  docket,  visit  http://\\'\v\v.epa.gov/ 
eiockets. 

/\bstrae:t:  3’he  Pesticide 
Environmental  Stewardship  Program 
(PESP  or  “the  jirogram”  hereinafter)  is 
an  EPA  voluntary  j)rogram  imi)lemented 
hy  Environmental  Protection  Agency’s 
(EPA)  Office  of  Pe.sticide  Programs 
(C)PP).  PESP’s  goal  is  to  jiromote 
environmental  stewardshij)  to  protect 
human  health  and  the  environment  in 
accordance  with  Section  2(h)  of  the 
Pollution  Prevention  Act  of  l‘)‘,)(),  42 
U.S.C],  13101(1))  that  “pollution  .should 
he  jirevented  or  reduced  at  the  source 
whenever  feasible,”  and  Section  3  of  the 
P’ederal  Insecticide,  Fungicide,  and 
Rodent icide  Act  (FIFRA)  which  requires 
EPA  to  regulate  pesticides  to  ])revent 
“unreasonable  adverse  effects.”  The 
program  encourages  the  use  of 
integrated  pe.st  management  (IPM) 


.strategies  to  make  the  best  stewardshij) 
choices  from  a  series  of  j)e.st 
management  j)ractices.  It  allows  for 
economical  j)e.st  management,  anti  does 
.so  with  the  least  jiossihle  hazard  to 
j)eo|)le,  j)roj)erty.  and  the  environment. 

This  new  information  collection 
retjuest  (K]R)  enables  EPA  to  im|)lement 
1PM  through  |)artnershi|)s  with  its 
memhers  which  are  j)e.st  icide  user 
entities,  and  organizations  which  focus 
on  training,  educating,  or  influencing 
])esticide  users.  To  become  a  PE.SP 
memher.  a  j)esticitle  user  entitv  or  an 
organization  submits  an  a})))lication  and 
a  five-year  strategy.  3’he  ])rogram  uses 
the  information  collected  to  establish 
|)artner  memhershij).  develoj) 
stewardshij)  .strategies,  offer  technic:al 
assistance,  measure  })rogre.ss  towards 
stewardshij)  goals,  and  award 
incentives.  The  stewardshij)  .strategv 
outlines  how  environmental  and  human 
health  risk  reduction  goals  will  be 
achieved  through  the  implementation  of 
IPM,  or  through  educating  others  on 
1PM.  PESP  encourages  its  memhers  to 
track  j)rogres.s  towards  1PM  goals: 
Reduced  u.se  of  unneces.sary  j)esticide.s. 
realize  cost  reductions,  and  share 
knowledge  about  1PM  methodologies. 

EPA  has  imj)lemented  j)roc:edure.s  to 
j)rotect  any  confidential,  trade  secret  or 
j)roj)rielarv  information  from  di.sclosure 
that  j)rovide  strict  instructions  regarding 
acce.ss  to  and  contact  with  documents 
confidential  busine.ss  information  (C]B1). 
These  j)rocedure.s  comj)ly  with  EPA’s 
GBl  regulations  at  40  (iP’R  j)art  2. 

Form  Numbers:  PEST  Membershi]) 
/\ppIie:eition  Form  (EPA  Form  9()()0-02): 
Strategy/Beporting  Form  fen’  PESP 
Members  that  etre  Ned  Cenmnercieil/ 
Resieiential  Pest  Control  Servie:es  (EPA 
Form  No.  OOOO-Ol);  PESP  Streitegy/ 
Pre)gress  Reporting  Fe)rm  fen'  Residential/ 
Cennmercied  Pest  Control  Se;rvie:e 
Providers  (EPA  F’orm  No.  9()()()-()3). 

Respon  den  ts/ei  ffee:ted  en  tities: 
Pe.sticide  u.ser  comj)anie.s  and 
organizations,  or  entities  that  rej)resent 
them,  that  are  committed  to  reducing 
risks  from  j)est.s  and  j)e,sticide.s  hy 
practicing  1PM;  companies  or 
organizations  that  j)romote  the  use  of 
IPM  through  education  and  training. 
Below  is  a  list  of  North  American 
Industry  Cla.ssification  System  (NAICS) 
codes  and  associated  industries  that 
mav  he  affected  hv  information 
collection  recjuirements  covered  under 
this  1(]R.  3’hi.s  li.st  is  intended  to  he 
illustrative:  entities  from  other 
indu.stries  may  elect  to  aj)j)ly  for 
recognition  through  PESP.  However, 
EPA  exj)ecf.s  that  most  aj)j)lications  will 
come  from  the  following  indu.stries: 
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NAICS  code 

Aftected  industry 

11  . 

Agriculture,  Forestry,  Fishing 
and  Hunting. 

Ill  . 

Crop  Production. 

11142  . 

Nursery  and  Floriculture  Pro¬ 
duction. 

111421  . 

Nursery  and  Tree  Produc¬ 
tion. 

113  . 

Forestry  and  Logging. 

22  . 

Utilities. 

2211  . 

Electric  Power  Generation, 
Transmission  and  Distribu¬ 
tion. 

5617  . 

Services  to  Buildings  and 
Dwellings. 

56171  . 

Exterminating  and  Pest  Con¬ 
trol  Services. 

56172  . 

Janitorial  Services. 

56173  . 

Landscaping  Services. 

6111  . 

Elementary  and  Secondary 
Schools. 

6112  . 

Junior  Colleges. 

6113  . 

Colleges,  Universities,  and 
Professional  Schools. 

622  . 

Hospitals. 

6244  . 

Child  Day  Care  Services. 

71391  . 

Golf  Courses  and  Country 
Clubs. 

813312  . 

Environment,  Conservation 
and  Wildlife  Organizations. 

l{(isi)()n(le‘nt's  ol)Ii<^ali()n  to  vospond: 
R(Hjuire(l  to  obtain  or  retain  a  benefit. 

Estimated  numhor  of  rcspondonts: 

424  total  IdvSP  nienil)ers. 

Enujuoncy  of  rospouso:  Varies 
depending  on  one  of  three  recjnired 
activities,  which  are.  one-time 
nienil)ership  ap])lication,  annual 
reports,  and  five-year  strategy  updates. 

Total  astimatad  hurdan:  43.023  lionrs 
(per  year).  Burden  is  defined  at  .'i  CFK 
1320.03(b). 

Total  astimaiad  cost:  S2.7.5.'i.303  (per 
year),  includes  SO  annnalizcid  ca])ital  or 
o|)eration  &  maintenance  costs. 

(dian<>as  in  the  Estimates:  There  is  no 
change  in  the  total  e.stimated  respondent 
burden.  This  is  a  new  1(3^. 

loliii  Muses. 

Director.  (Collection  Str(ite<’ies  Division. 

|FK  Doc.  2()i;t-02:i22  Filed  2-1-1  :t;  «:4.")  ain| 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9776-1] 

Office  of  Environmental  Information; 
Announcement  of  Availability  and 
Comment  Period  for  the  Draft  Quality 
Standard  for  Environmental  Data 
Collection,  Production,  and  Use  by 
Non-EPA  (External)  Organizations  and 
Two  Associated  QA  Handbooks; 
Extension  of  Comment  Period 

AGENCY;  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice:  extension  of  comment 
period. 

SUMMARY:  The  Environmental  l^rotection 
Agency  published  a  document  in  the 
Federal  Register  of  December  2(».  2012. 
concerning  recjue.st  for  comments  for  the 
Draft  Quality  Standard  for 
Environmental  Data  (lollection. 
Production,  and  Use  by  Non-EPA 
(External)  Organizations  and  two 
associated  QA  Ilandhooks.  The  notice  of 
availability  is  being  extended  to  a  02 
day  review  and  comment  jieriod  to 
provide  more  time  for  external 
reviewers  to  jirovide  comments.  This 
document  extends  the  comment  jieriod 
for  17  days,  from  Febriiarv  11. 2013,  to 
Fehruary  28,  2013. 

DATES:  (Comments  must  he  submitted  on 
or  before  February  11,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Warren,  Environmental  Protection 
Agenev,  1200  Pennsylvania  Avenue,  MC 
281  1R',  Washington.  DC  20400;  Phone: 
202-.'i04-0870;  email  addre.ss: 
qualit\%epa.yov. 

llalcul:  laiuiarv  2!).  201  :i. 

Moiiii:a  I).  loiius. 

Director.  Quality  Stuff. 

|FK  Doc.  201:1-02:1711  F’iliul  2-l-i:i:  K:4.'j  ain| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Requirement 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  Emergency 
Review  and  Approval 

AGENCY:  Federal  Communications 
Commi.ssion. 

ACTION:  Notice  and  reejuest  for 
comments. 

SUMMARY:  'fhe  Federal  Communications 
Commission  (FCC),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
ojiportimity  to  comment  on  the 
following  information  collection,  as 
recjuired  by  the  Pajierwork  Reduction 
Act  (PRA)  of  15)9.1.  Comments  are 
reejuested  concerning  whether  the 
ju'oposed  collection  of  information  is 
necessary  for  the  proper  jierformance  of 
the  functions  of  the  (Commission, 
including  whether  the  information  shall 
have  practical  utility:  the  accuracy  of 
the  Commission’s  burden  estimate: 
ways  to  enhance  the  (piality,  utility,  and 
clarity  of  the  information  collected: 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
resjKmdents,  including  the  use  of 


automated  collection  teclmicpies  or 
other  forms  of  information  technologv; 
and  ways  to  further  reduce  the 
information  collection  burden  on  small 
business  concerns  with  fewer  than  2.1 
em])lovees. 

The  FC(C  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
di.s])lav.s  a  currently  valid  control 
number.  No  person  .shall  be  siihject  to 
any  jienalty  for  failing  to  comply  with 
a  collection  of  information  suliject  to  the 
PRA  that  does  not  disjjlay  a  valid  Office 
of  Management  and  Budget  (OMB) 
control  number. 

DATES:  Written  PRA  comments  should 
he  submitted  on  or  before  Fehruary  19, 
2913.  If  you  anticipate  that  you  will  he 
submitting  comments,  hut  find  it 
difficult  to  do  .so  within  the  ])eriod  of 
time  allowed  by  this  notice,  you  should 
advi.se  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES;  Direc:t  all  PRA  comments  to 
Nicholas  A.  Fraser,  OMB,  via  email  at 
Nichlos  A ._Fraser@oml).eop.gov  or  fact 
at  (292)  35).1-1197.  and  to  Cathy 
Williams,  FCC,  via  email  EHA@fcc.gov 
and  to  (Jathv.\Villiams@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  about  the 
information  collection,  contact  (kithv 
Williams  at  (292)  418-2918. 
SUPPLEMENTARY  INFORMATION:  The 
Commi.ssion  is  recjue.sting  emergency 
OMB  processing  of  the  information 
i;ollection  re(inirement(s)  contained  in 
this  notice  and  has  reejuested  OMB 
apj)roval  39  days  after  the  collection  is 
received  at  OMB.  To  view  a  cojiy  of  this 
information  collection  recpiest  (ICR) 
submitted  to  OMB:  (1)  (u)  to  the  Web 
jjage  http:/ /\v\v\v. reginfo.gov /public/ do/ 
EHAMain,  (2)  look  for  the  section  of  the 
Web  i)age  called  “(Airrently  Under 
Review,”  (3)  click  on  the  downward¬ 
pointing  arrow  in  the  “Selet:t  Agency’’ 
box  below  the  “Cuirrently  Under 
Review”  heading,  (4)  select  “Federal 
Communications  Commi.ssion”  from  the 
list  of  agencies  j)re.sented  in  the  “Select 
Agency”  box,  (1)  click  the  “Submit” 
button  to  the  right  of  the  “Select 
Agency”  box,  (9)  when  the  li.st  of  F(X] 
ICRs  currently  under  review  ajjiiears, 
look  for  the  (IMB  control  number  of  this 
ICR  and  then  click  on  the  ICR  Reference 
Number.  A  coj)v  of  the  FCC  submission 
to  OMB  will  be  di.sj)laved. 

OMB  (Control  Number:  3999-xxxx. 

Title:  Section  94. 994(c)(9),  Emergency 
Interim  Rule  for  Registration  and 
Documentation  of  Disability  for 
Eligibility  to  Use  IP  Captioned 
3’elephone  Service,  (Xj  Docket  Nos.  13- 
24  and  93-123. 

Form  Number:  N/A. 

Type  of  Review:  New  collection. 
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JiHSfjondf^nts:  Husincss  or  other  tor- 
profit  entities:  individuals  or 
liouseholds. 

Anniidl  Niuuhdr  of  Rdsi)on(idnts  and 
Hnsi)onsds:  12,004  respondents;  24,000 
respons(;s. 

Hstinniiod  Tinid  pdv  Rds})()nsd:  30 
ndnutes  (..'50  liours)  to  1  hour. 

Rkhuhuicv  of  Rosponso:  On-going 
reporting  recpdreinent;  One-time 
r(;porting  nujuirenKnit;  Tldrd  party 
disclosure  recpdrenKmt. 

Ohiigotion  to  Respond:  R(!{|nired  to 
ol)tain  or  n;tain  lienefits.  The  statutory 
autlioritv  for  this  information  collection 
is  Sec.  225  |47  U.S.C.  2251 
Telecommunications  Services  for 
Hearing-Impaired  and  Si)eech-Im])aired 
Individuals;  The  Americans  with 
IJisahilities  Act  of  1900  (ADA),  Tuhlic 
Law  101-330,  104  Stat.  327,  300-09, 
enacted  on  July  20,  1990. 

Totol  Annual  Burdon:  18,000  hours. 

'Fotid  Annual  (lost:  .SOOO.OOO. 

Nat  lira  and  Extant  of  Confidantialitv: 
An  a.ssnrance  of  confidentialitv  is  not 
offered  h(u:ause  this  iidbrmation 
collection  does  not  re()uire  the 
collection  of  personally  identifiable 
information  (I’ll)  from  individuals. 

Privacv  hn])act  Assassinant:  No 
im])act(s). 

Naads  and  iJsas:  In  the  Lmergencv 
Interim  Order  (IP  CTS  Interim  Order) 
the  Oommission  finds  good  cause  to 
adopt  on  an  emergency  basis  interim 
rules  r(;(]uiring  each  Internet  Protocol 
Oaptioned  'Ddejjhone  Service  (IP  OTS) 
provider,  in  order  to  be  eligible  for 
compensation  from  the  Interstate 
Telecommunications  Relay  Service 
(TRS)  Fund  (Fund)  for  providing  service 
to  (sach  new  IP  CTS  user  to  nsgister  each 
new  IP  CTS  user.  As  part  of  the 
registration  process,  each  IP  CTS 
provider  must  obtain  from  each  user  a 
.self-certification  that  (1)  the  user  has  a 
hearing  loss  that  nece.ssitates  IP  CTS  to 
communicate  in  a  manner  that  is 
functionally  ecjuivalent  to 
communication  by  conventional  voice 
telephone  users;  (2)  the  user 
understands  that  the  captioning  service 
is  provided  by  a  live  communications 
assistant  (CA);  and  (3)  the  icser 
under.stands  that  the  cost  of  the  IP  CTS 
calls  is  funded  by  the  TRS  Fund.  Where 
the  consumer  accepts  IP  CT.S  ecpiipment 
at  a  jirice  below  .$75  from  any  source 
other  than  a  governmental  program,  the 
IP  CTS  provider  must  also  obtain  from 
the  u.ser  a  certification  from  an 
independent,  third-party  professional 
attesting  to  the  same.  IP  C'l'S  ])rovider.s 
are  required  to  maintain  the 
confidentiality  of  the  registration  and 
certification  information  that  they 
obtain,  as  well  as  the  content  of  such 
information,  except  as  retjuired  by  law. 


The  Commission  takes  this  action  to 
l)revent  the  unnecessary  subscription  to 
and  u.se  of  the  service  by  consumers 
without  a  hearing  loss  that  necessitates 
the  u.se  of  II’  CTS  to  obtain  functionally 
luiuivalent  telephone!  .stn  vice.  If  left 
unchecked,  the  'I’R.S  Fund  that  disburses 
to  IP  C'l’S  ])rovider.s  may  h(! 
comi)romi.sed  due  to  an  unjjrecedented 
growth  in  new  IP  C'l’S  consumers.  'Lhe 
action  taken  in  this  IP  C'l’.S  Interim 
Ord(!r  will  enable  the  Commission  to 
better  control  the  level  of 'I'RS 
disbursements  and  jirotect  the 
programmatic,  legal,  and  financial 
integrity  of  the  'I’RS  j)rogram. 
Convcirsely,  failing  to  take  immediate 
action  to  stem  such  j)ractices  could  well 
threaten  the  availability  of  the  IP  C'FS 
service  and  other  relay  services  that  are 
siqjported  by  the  Fund  for  the  benefit  of 
legitimate  users. 

'The  interim  rules  requiring  jjroviders 
to  register  and  obtain  certification  from 
each  new  u.ser  will  become  effective 
u])on  ])ul)lication  in  the  Federal 
Register  of  a  notice  announcing  the 
approval  of  such  re(|uirements  hv  the 
Office  of  Management  and  Budget  under 
the  Pajjerwork  Reduction  Act  of  1995. 
'I’he  interim  rules  will  sunset  on  a 
common  date,  which  is  180  days  after 
the  effective  date  for  the  interim  rules 
on  regi.stration  and  certification  or  on 
the  (iffective  date  of  final  rules  on  these 
issues,  whichever  date  comes  sooner. 
l''i;(l(!ral  Doniniunicalions  Commission. 
Marleiio  H.  Dortch, 

Sacri'litry. 

II  K  Doc:.  2()i:)-();d.l71  Filocl  8;4.'j  :mi| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  FCC 
Announces  Further  Details  for  the  First 
Post-Superstorm  Sandy  Field  Hearing, 
Tuesday,  February  5,  2013 

agency:  Federal  Communications 
Commission. 

ACTION;  Sunshine  notice. 

SUMMARY:  In  the  wake  of  Superstorm 
.Sandy,  Federal  Communications 
Chairman  Julius  (ienachowski 
announced  j)lans  to  convene  a  .series  of 
field  hearings  to  examine  challenges  to 
the  nation’s  communications  networks 
during  natural  disa.sters  and  in  other 
times  of  crisis. 

The  first  hearing  will  facilitate  a 
wider  national  dialogue  about  the 
resiliency  of  communications  networks 
by  focusing  on  the  impact  of  .Superstorm 
Sandy,  and  helj)  inform 
recommendations  and  actions  to 


stningthen  wired  and  winiless  networks 
in  th(!  face  of  such  large-scale 
emergencies. 

DATES:  'I’ue.sday.  L’ehruarv  5,  2013 
.starting  at  9  a.m.-l  p.m.  (Morning 
.Session):  2:30  p.m.-(5;3()  p.m. 

(Afternoon  .Session). 

ADDRESSES:  Alexander  Hamilton  II. S. 
Customs  House.  1  Bowling  (been. 
Manhattan.  New  York.  NY  10004 
(Morning  .Session);  .Stcivens  Institute  of 
Techm)logy.  Bahhio  Ciiuter,  River  Street, 
Hoboken,  NJ  07t)30  (Afternoon  .Session). 
FOR  FURTHER  INFORMATION  CONTACT: 

Gene  L’ldlano,  Federal  Communications 
Commi.ssion,  Public  .Safety  and 
Homeland  .Security  Bureau,  at  (202) — 

41 8-0492  or  ganaro.fiiIIano@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  'Hie  FCC 
will  attem})t  to  accommodate  as  many 
attenchies  as  possible;  however, 
admittance  will  he  limited  to  seating 
availability.  The  Commi.ssion  will 
]novide  audio  and/or  video  coverage  of 
the  meeting  over  the  lntern(!t  from  the 
FCC’s  Web  i)age  at  http://\v\v\v.fcc.gov/ 
liva.  Ojjen  captioning  will  he  provided 
for  this  event.  Other  reasonable 
accommodations  for  people  with 
disabilities  are  available  upon  retpiest. 
Refjuests  for  such  accommodations 
should  he  submitted  via  email  to 
fcc5()4@f cc.gov  or  by  calling  the 
Consumer  tk.  Covernmental  Affairs 
Bureau  at  (202)  418-0530  (voice),  (202) 
418-0432  (tty).  .Such  recpie.sts  .should 
include  a  detailed  description  of  the 
accommodation  needed.  In  addition, 
please  include  a  way  the  FCC  can 
contact  you  if  it  needs  more 
information.  Please  allow  at  least  five 
days’  advance  notice;  last-minute 
rerjuests  will  be  accepted,  hut  may  he 
impossible  to  fill. 

To  the  extent  it  apj)lies.  the 
Commi.ssion  is  waiving  the  sunshine 
period  prohibition  contained  in  §  1.1203 
of  the  Commi.ssion’s  rules,  47  CFR 
1.1203.  The  sunshine  period  prohibition 
will  not  he  deemed  to  he  triggered  by 
the  release  of  this  .Sunshine  Agenda. 

VVe  ahso  take  this  ojjport unity  to 
remind  the  public  that  presentations  to 
decision-making  personnel — including 
tho.se  that  address  network  reliability 
and  resiliency  in  the  wake  of 
.Super.storm  .Sandy — that  go  to  the  merits 
or  outcome  of  the  Commission’s 
pending  perm  it -hut -di.se  lo.se  proceeding 
r(!garding  network  reliability  and 
resiliency,  .see  Reliability  and 
Continuity  of  Communications 
Networks.  Including  Broadband 

Technologies,  Notice  of  Inciuiry,  28 
FCC  Red  5814  (2011),  mu.st  comj)lv  with 
the  Commission’s  ex  parte  rules,  naa, 
a.g.,  47  CFR  1.1200  at  saq. 
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I'lnliinii  (^oniiminicuitions  (A)ininissi()ii. 
Marleni;  II.  Ditrlili, 

Sucraldiy. 

11  K  1)(m;.  201:1-()247()  I’ilod  l-ai-Cl:  pm] 

BILLING  CODE  6712-01-P 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Renewal;  Comment  Request 

agency:  Federal  Deposit  Insurance 
Corporation  (FDKd- 

ACTION:  Notice  and  retpiest  for  comment. 

SUMMARY:  The  FDIC.  as  part  of  its 
continuing  effort  to  rciduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Imderal 
agencies  to  take  this  opportunity  to 
comment  on  the  renewal  of  an  existing 
information  collection,  as  recpiired  by 
the  Paperwork  Reduction  Act  of 
(44  D.S.C.  cha])ter  35).  (hirrentlv.  the 
FDIC  is  .soliciting  comment  on  renewal 
of  the  information  collection  de.scrihed 
below. 

DATES:  Comments  mu.st  he  submitted  on 
or  before  April  5.  2013. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
the  F’DK;  by  any  of  the  following 
methods: 

•  htip://\\iy\\'.FDIC.gov/r(;<>ulatio]is/ 

Id  w’s/  fdddra  1/noi  ices  .hi  ml 

•  Hmail:  (:onmwnts@f(Ii(:.<’ov.  Include 
the  name  of  the  collection  in  the  subject 
line  of  the  message. 

•  Mail:  Carv  A.  Kuiper 
(202.898.3877).  Counsel.  Room  NYA- 
5040,  Federal  Deposit  Insurance 
Corporation.  550  17th  Street  N\V., 
Washington,  DC  20429. 

•  Hand  Dalivary:  Comments  may  he 
hand-delivered  to  tlie  guard  station  at 
the  rear  of  the  17th  Street  Building 
(located  on  F  Street),  on  husimiss  days 
l)(*tween  7:00  a.m.  and  5:00  jj.m. 

All  comments  should  refer  to  the 
relevant  OMB  control  nuinher.  A  co))y 
of  the  comments  may  also  he  submitted 
to  the  (1MB  desk  officer  for  the  FDIC: 
Office  of  Information  and  Regulatorv 
Affairs.  Oflice  of  Management  and 
Budget,  New  Fxecutive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Cary 
A.  Kuij)er.  at  the  FDKi  address  above. 
SUPPLEMENTARY  INFORMATION: 

Proposal  To  Renew  the  Following 
(Currently-Approved  (Collection  (if 
Information 

Title:  Qualifications  for  Failed  Bank 
Accjuisitions. 


OMB  Nuinher:  3004-01  Ot). 

Estimated  Nnmher  of  Hesjumdents: 

Investor  Re])orts  on  Affiliates:  20. 

Maintenance  of  Business  Records:  5. 

Disclosures  Regarding  Investors  and 
Entities  in  Owner.ship  (Chain:  20. 

Ereqnency  of  liesfionse: 

investor  Rej)orts  on  Affiliates:  12. 

Maintenanf;e  of  Business  Records:  4. 

Disclosures  Regarding  Investors  and 
FCntities  in  Ownershij)  (Chain:  4 

Average  hoars  per  resjionse: 

Investor  Re])orts  on  Affiliates:  2 
hours. 

Maintenance  of  Business  Records:  2 
hours. 

Disclosures  Regarding  Investors  and 
Entities  in  Ownershij)  (Chain:  4  hours. 

Total  annual  burden:  840  hours. 

General  Description  of  Gollection:  'fhe 
FDIC's  Statement  of  Policy  on 
Qualifications  for  Failed  Bank 
Acquisitions  ])rovides  guidance  to 
])rivate  cajiital  investors  interested  in 
ac:(|uiring  or  investing  in  failed  insured 
de|)ositorv  institutions  regarding  the 
terms  and  conditions  for  sucli 
investments  or  accjuisitions. 

Reijnest  for  Gomment 

(Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  j)roj)er  j)erformanc;e  of 
the  FDKC’s  functions,  including  whether 
the  information  has  j)ractic:al  utility:  (h) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumj)tions  used:  (c) 
ways  to  enhance  the  cjuality,  utility,  and 
clarity  of  the  information  to  he 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  througli  the  use 
of  automated  collection  tec;hni{jues  or 
other  forms  of  information  technology. 
All  comments  will  become  a  matter  of 
j)ut)lic  record. 

Dat(!(l  at  Washiiiglon,  DC,  lliis  29lli  day  of 
lamiarv  2013. 

F’ederal  Dejiosit  Insiirancc!  Corporation. 
Robert  FC.  Felclmaii, 

Executive  Secretary. 
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BILLING  CODE  6714-01-P 

FEDERAL  ELECTION  COMMISSION 

[Notice  2013-02] 

Filing  Dates  for  the  South  Carolina 
Special  Elections  in  the  1st 
Congressional  District 

agency:  Imderal  Election  (kmunission. 
ACTION:  Notice  of  filing  dates  for  sjiecial 
elections. 


SUMMARY:  South  (kirolina  has  scheduled 
sjiecial  elections  to  fill  the  II.S.  House 
.seat  in  the  1st  (longre.ssional  District 
vacated  by  .Senator  Tim  .Scott.  There  are 
three  jiossihle  sjiecial  elections,  but  only 
two  may  he  nece.ssarv. 

•  Primary  Flection:  March  19,  2013. 

•  Possible  Runoff  Election:  Ajn  il  2, 
2013.  In  the  event  that  one  candidate 
does  not  achieve  a  majority  vote  in  his/ 
her  jiarty’s  .Sjiecial  Primary  Election,  the 
toj)  two  vote-getters  will  jiarticijiate  in 

a  .Sjiecial  Runoff  Election. 

•  (leneral  Election:  May  7,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  .S.  Kurland.  Information 
Division,  999  E  Street  NW.,  Washington, 
DC  20403:  3’elej)hone:  (202)  094-1100: 
Toll  Free  (800)  424-9530. 

SUPPLEMENTARY  INFORMATION: 

Princi|)al  (]ampaign  (]nmmittees 

Special  Primarv  Only 

All  j)rincij)al  camj)aign  committees  of 
candidates  who  onlv  j)articij)ate  in  the 
.South  Carolina  .Sj)ecial  Primarv  shall 
file  a  12-dav  Pre-l^rimary  Rej)ort  on 
March  7.  2013.  (.See  chart  below  for  the 
closing  date  for  the  rej)ort.) 

Sjiecial  Primarv  and  General  Without 
Ihinoff 

If  only  two  elections  are  held,  all 
j)rincij)al  camj)aign  committees  of 
candidates  j)articij)ating  in  the  .South 
(ku'olina  .Sj)ecial  Primarv  and  .Sj)ecial 
('leneral  Flections  .shall  file  a  12-day  Pre- 
Primary  Rej)ort  on  March  7,  2013:  a  Pre- 
(ieneral  Rej)ort  on  Aj)ril  25,  2013:  and 
a  Post-Ceneral  Rej)ort  on  June  0,  2013. 
(.See  chart  below  for  the  closing  date  for 
each  rej)ort.) 

Special  Primary  and  Runo  ff  Elections 

All  j)rincij)al  camjjaign  committees  of 
candidates  on/v  j)articij)ating  in  the 
.South  (]arolina  .Sjiecial  Primary  and 
.Sjiecial  Runoff  Elections  shall  file  a  12- 
dav  Pre-Primary  Rejiort  on  March  7, 
2013:  and  a  Pre-Runoff  Rejiort  on  March 
21, 2013.  (.See  chart  below  for  the 
closing  date  for  each  rejiort.) 

Special  Primarv,  Runoff  and  General 
Elections 

All  jirincijial  camjiaign  committees  of 
candidates  jiartieijiating  in  the  .South 
(larolina  .Sjiecial  Primary,  .Sjiecial 
Runoff  and  .Sjiecial  Ceneral  lilections 
shall  file  a  12-day  Pre-Primary  Rejiort 
on  March  7,  2013:  a  Pre-Runoff  Rejiort 
on  March  21, 2013;  a  Pre-(jeneral  Rejiort 
on  Ajiril  25,  2013:  and  a  Po.st-(jeneral 
Rejiort  on  June  0,  2013.  (.See  chart  below 
for  the  closing  date  for  each  rejiort.) 
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Unauthorized  (Committees  (PACs  and 
Party  (Committees) 

Political  committees  filing  on  a  semi¬ 
annual  basis  in  2013  an;  subject  to 
special  election  rej)orling  if  tbey  make 
previously  undisclosed  contributions  or 
ex])enditures  in  connection  with  the 
South  (Carolina  Special  Primary,  S])ecial 
Runoff  or  Sjjecial  Ueneral  Flections  bv 
the  close  of  books  for  the  applicable 
re])ort(s).  (See  chart  below  for  the 
closing  date  for  each  rejiort.) 

(Committees  filing  monthly  that  make 
contributions  or  expenditures  in 
connection  with  the  South  (Carolina 
Special  Primary,  Sjjecial  Runoff  or 


Special  (Ceneral  Elections  will  continue 
to  file  according  to  the  monthly 
rejjorting  schedule. 

Additional  di.sclosure  information  in 
coniuudion  with  the  South  (Carolina 
S])ecial  Elections  may  he  found  on  the 
EECC  VV(!h  site  at  htlp  j/wwn’.foc.gov/ 
info/ivport_(l(it(is.slitniI. 

Disclosure  ol'Lohhyist  Bundling 
Activity 

Principal  campaign  connnitte(!S,  party 
committees  and  Leadership  PA(Cs  that 
are  otherwi.se  re(|uired  to  file  re])orts  in 
connection  with  the  special  elections 
must  simultaneously  file  FE(C  Form  3L 
if  they  receive  two  or  more  bundled 


contributions  from  lohhyi.sts/regi.strants 
or  lohhyist/registrant  PACs  that 
aggregate  in  excess  of  the  lohhyi.st 
bundling  disclosure  threshold  during 
the  special  election  reporting  periods 
(see  charts  below  for  closing  date  of 
each  j)eriod).  11  (CFR  104.22(a)(.5)(v). 

The  lobbyist  bundling  disclosure 
threshold  for  calendar  year  2012  was 
$1(5, 700.  This  thre.shold  amount  mav 
change  in  2013  based  upon  the  annual 
c:ost  of  living  adjustment  (COLA).  Once 
the  adjusted  thre.shold  amount  becomes 
available,  the  (Commission  will  j)id)li.sh 
it  in  the  Federal  Register  and  })ost  it  on 
its  Web  site. 


Calendar  of  Reporting  Dates  for  South  Carolina  Special  Elections 


Report 

Close  of 
books ’ 

Reg./cert.  & 
overnight  mail¬ 
ing  deadline 

Filing  deadline 

I _ 

Quarterly  Filing  Committees  Involved  in  On/y  the  Special  Primary  (03/19/13)  Must  File: 

Pre-Primary  . 

April  Quarterly  . 

02/27/13 

03/31/13 

03/04/13 

04/15/13 

03/07/13 

04/15/13 

Semi-Annual  Filing  Committees  Involved  in  On/y  the  Special  Primary  (03/19/13)  Must  File: 

Pre-Primary  . 

Mid-Year  . 

02/27/13 

06/30/13 

03/04/13 

07/31/13 

03/07/13 

07/31/13 

If  Only  Two  Elections  Are  Held,  Quarterly  Filing  Committees  Involved  in  the  Special  Primary  (03/19/13)  and  Special  General  (05/07/13) 

Must  File: 

Pre-Primary  . 

02/27/1 3 

03/04/13 

03/07/1 3 

April  Quarterly  . 

WAIVED 

Pre-General  . 

Post-General  . 

July  Quarterly . 

04/17/13 

05/27/13 

06/30/13 

04/22/13 

06/06/13 

07/15/13 

04/25/13 

06/06/13 

07/15/13 

If  Only  Two  Elections  Are  Held,  Semi-Annual  Filing  Committees  Involved  in  the  Special  Primary  (03/19/13)  and  Special  General  (05/07/ 

13)  Must  File: 


Pre-Primary  . 

Pre-General  . 

Post-General . 

Mid-Year  . 

02/27/13 

04/17/13 

05/27/13 

06/30/13 

03/04/13 

04/22/13 

06/06/13 

07/31/13 

03/07/13 

04/25/13 

06/06/13 

07/31/13 

If  Three  Elections  Are  Held,  Quarterly  Filing  Committees  Involved  in  the  Special  Primary  (03/19/13)  and  Special  Runoff  (04/02/13)  Must 

File: 

Pre-Primary  . 

Pre-Runoff . 

April  Quarterly  . 

02/27/13 

03/13/13 

03/31/13 

03/04/13 

2  03/21/13 
04/15/13 

03/07/13 

03/21/13 

04/15/13 

If  Three  Elections  Are  Held,  Semi-Annual  Filing  Committees  Involved  in  the  Special  Primary  (03/19/13)  and  Special  Runoff  (04/02/13) 

Must  File: 

Pre-Primary  . 

Pre-Runoff . 

Mid-Year  . 

02/27/13 

03/13/13 

06/30/13 

03/04/13 

2  03/21/13 
07/31/13 

03/07/13 

03/21/13 

07/31/13 

If  Three  Elections  Are  Held,  Quarterly  Filing  Committees  Involved  in  the  Special  Primary  (03/19/13),  Special  Runoff  (04/02/13)  and 

Special  General  (05/07/13)  Must  File: 


Pre-Primary 
Pre-Runoff  . 


02/27/13 

03/04/13 

03/07/13 

03/13/13 

2  03/21/13 

03/21/13 

April  Quarterly 


WAIVED 

T 


Pre-General 


04/17/13 


04/22/13 


04/25/13 
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Calendar  of  Reporting  Dates  for  South  Carolina  Special  Elections— Continued 


Report 

Close  of 
books ’ 

Reg./cert.  & 
overnight  mail¬ 
ing  deadline 

Filing  deadline 

Post-General  . 

July  Quarterly . 

05/27/13 

06/30/13 

06/06/13 

07/15/13 

06/06/13 

07/15/13 

If  Three  Elections  Are  Held,  Semi-Annual  Filing  Committees  Involved  in  the  Special  Primary  (03/19/13),  Special  Runoff  (04/02/13)  and 

Special  General  (05/07/13)  Must  File: 

Pre-Primary . 

Pre-Runoff . 

Pre-General  . 

Post-General  . 

Mid-Year  . 

02/27/13 

03/13/13 

04/17/13 

05/27/13 

06/30/13 

03/04/13 

2  03/21/13 
04/22/13 
06/06/13 
07/31/13 

03/07/13 

03/21/13 

04/25/13 

06/06/13 

07/31/13 

Quarterly  Filing  Committees  Involved  in  Only  the  Special  Runoff  (04/02/13)  Must  File: 

Pre-Runoff . 

April  Quarterly  . 

03/13/13 

03/31/13 

2  03/21/13 
04/15/13 

03/21/13 

04/15/13 

Semi-Annual  Filing  Committees  Involved  in  Only  the  Special  Runoff  (04/02/13)  Must  File: 

Pre-Runoff . 

Mid-Year  . 

03/13/13 

06/30/13 

2  03/21/13 
07/31/13 

03/21/13 

07/31/13 

Quarterly  Filing  Committees  Involved  in  Only  the  Special  General  (05/07/13)  Must  File: 

April  Quarterly  . 

Pre-General  . 

Post-General . 

July  Quarterly . 

WAIVED 

04/1 7/1 3 
05/27/1 3 
06/30/13 

04/22/13 

06/06/13 

07/15/13 

04/25/13 

06/06/13 

07/15/13 

Semi-Annual  Filing  Committees  Involved  in  Only  the  Special  General  (05/07/13)  Must  File: 

Pre-General  . 

Post-General . 

Mid-Year  . 

04/17/13 

05/27/13 

06/30/13 

04/22/13 

06/06/13 

07/31/13 

04/25/13 

06/06/13 

07/31/13 

’  These  dates  indicate  the  end  of  the  reporting  period.  A  reporting  period  always  begins  the  day  after  the  closing  date  of  the  last  report  filed.  If 
the  committee  is  new  and  has  not  previously  filed  a  report,  the  first  report  must  cover  all  activity  that  occurred  before  the  committee  registered  as 
a  political  committee  with  the  Commission  up  through  the  close  of  books  for  the  first  report  due. 

2 The  mailing  deadline  is  the  same  as  the  filing  deadline  because  the  computed  mailing  deadline  would  fall  one  day  before  the  primary  is  held. 


On  Ixlialf  of  tlu!  Cioininissioii. 
l)al(!d:  lamiarv  29.  2012. 

Kiliiii  L.  Weiiitraulr, 

Chair,  Fadaral  Election  Commission. 

II'K  Doc.  2(n2-022.'j7  Filod  2-1-1:):  H:4.=i  am| 
BILLING  CODE  6715-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  ajiplied  to  the  Board  for  ajijiroval. 
pursuant  to  the  Bank  Holding  Coinjianv 
Act  of  19.58  (12  IJ.S.C.  1841  e/  snq.) 

(BHC  Act),  Regulation  Y  (12  CFR  part 
22.5),  and  all  other  applicable  statutes 
and  regulations  to  become  a  hank 
holding  comjjany  and/or  to  acrpiire  the 
assets  or  the  ownership  of,  control  of,  or 
the  j)ower  to  vote  shares  of  a  hank  or 
hank  holding  company  and  all  of  the 
hanks  and  nonhanking  comjianies 


owned  by  the  hank  holding  companv, 
including  the  conijianies  listed  below. 

The  ajiplications  listed  below,  as  well 
as  other  related  filings  recpiiied  by  the 
Board,  are  available  for  immediate 
ins])ection  at  the  Federal  Re.serve  Bank 
indicated.  The  applications  will  also  he 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  ex|)ress  their  views  in 
writing  on  the  .standards  enumerated  in 
the  BHC  Act  (12  IJ.S.C.  1842(c)).  If  the 
proposal  also  involves  the  actpusition  of 
a  nonhanking  coinjiany.  the  review  also 
includes  whether  the  accpiisition  of  the 
nonhanking  comj)any  complies  with  the 
standards  in  section  4  of  the  BIKJ  Act 
(12  IJ.S.C.  1843).  Uide.ss  otherwise 
noted,  nonhanking  activities  will  he 
conducted  throughout  the  United  States. 

Unle.ss  otherwi.se  noted,  comments 
regarding  each  of  these  a})j)lications 
must  he  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
(Jovernors  not  later  than  Fehruarv  28, 
2013. 


A.  Federal  Reserve  Bank  of 
Philadelphia  (William  Lang,  Senior  Vice 
President)  100  North  0th  Street, 
Philadelphia,  Pennsylvania  1010.5- 
1521: 

1.  Pnnns  Woods  Bancorp,  Inc,, 
Williamsport,  Pennsylvania:  to  merge 
with  Luzerne  National  Bank 
Corjioration,  and  thereby  indirectly 
ac(]uire  Luzerne  Bank,  both  in  Luzerne. 
Pennsylvania. 

Board  of  (Jov(!rnors  of  llu!  Fculcnal  Rosia  vo 
.System.  lamiary  29.  201 
Margaret  McfJloskey  Shanks, 

Dopnty  Socivlary  of  the  Board. 

|FR  Ooc.  2()i:)-()222K  Filed  2-1-1.'):  f):4.S  iun| 
BILLING  CODE  6210-01-P 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in  or 
To  Acquire  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  given  notic;e  under  .section  4  of  the 
Bank  I  lolding  Coinpanv  Act  (12  ll.S.Ci. 
1843)  (BMC  Act)  and  Regidation  Y.  (12 
('.FR  ])art  22.'j)  to  engage  f/e  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
(hther  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonhanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  GFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  he  closely 
related  to  hanking  and  permi.ssihle  for 
hank  holding  companies.  Unless 
otherwi.se  noted,  these  activities  will  he 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  insjjection 
at  the  Federal  Re.serve  Bank  indicated. 
The  notice  also  will  he  available  for 
ins])ection  at  the  offices  of  the  Board  of 
Governors.  Intenisted  pcnsons  may 
express  their  views  in  writing  on  the 
(luestion  whether  the  ])roposal  conqjlies 
with  the  standards  of  section  4  of  the 
BUG  Act. 

Unless  otherwise  noted,  comments 
r(!garding  the  a])i)lications  mu.st  he 
received  at  the  Rtiserve  Bank  indic:ated 


(Ivan  I  turwitz,  Vice  President)  33 
l.ihiatv  Striiet,  New  York,  New  York 
1()()4.5'-{)()()1: 

1 .  Investors  Bancorp,  MHC  and 
Investors  Bancorp,  Inc.,  both  in  Short 
Hills,  New  Jer.sey,  to  acrpiire  Roma 
Financial  Gorporation  MUG.  and  Roma 
Financial  Gorjjoration,  both  in 
Rohhinsville,  New  Jersey,  and  indirectly 
acquire  Roma  Bank,  Rohhinsville,  New 
Jersey,  and  RomAsia  Bank,  South 
Brunswick  Township,  New  Jersey,  and 
thereby  engage  in  oj)(!rating  savings 
assotnations,  jjursuant  to  section 
225.28(h)(4)(ii). 

Board  of  (lovoniors  of  the  i''(!di;rai  Rosiirvc; 
.Sysl(Mn.  jaiuiary  30.  2013. 

Michaal  ].  Lewaiiclowski, 

Assistant  S(;civt(ny  of  the  lUxad. 

If’R  Hoc.  2()Ki-023.'')l  Kilod  2-1-13;  «;4r)  am| 
BILLING  CODE  6210-01-P 


AGENCY:  Government  Accountaliilitv 
Office  (GAO). 


ACTION:  Notice  on  letters  of  nomination 
of  candidates. 

SUMMARY:  The  American  Recoverv  and 
Reinvestment  Act  of  201)5)  (ARRA) 
e.stahlished  the  Health  Information 
Technology  Policy  Gommittee  (Health 
rr  Policy  (Committee)  and  gave  the 
G.onqitroller  General  responsibility  for 
appointing  13  of  its  20  members. 

As  the  result  of  terms  ending  in  April 
2013,  (iAO  is  accepting  nominations  of 
individuals  for  two  openings  on  the 
committee  in  the  following  categories  of 
representation  or  experti.se  required  in 
ARRA:  advocate  for  jiatients  or 
con.sumers,  and  a  member  from  a  labor 
organization  representing  health  care 
workers.  For  appointments  to  the  HU' 
Policy  committee  to  he  made  by  April 
1, 2013  in  these  categories.  1  am 
announcing  the  following:  Letters  of 
nomination  and  resumes  should  be 
submitted  between  F'ehruarv  1  and  22, 
2013  to  ensure  adequate  opportunity  for 
review  and  consideration  of  nominees. 
ADDRESSES:  GAO: 

IUTConnnittee@gao.gov;  C^AO:  441  G 
Street  NVV.,  Washington,  DG  20548. 

FOR  MORE  INFORMATION  CONTACT:  GAO: 
Office  of  Public  Affairs,  (202)  512-4800. 
42  U.S.G.  300jj  -12. 

(ient!  I..  Dodaro, 

Comptroller  Cenenil  of  the  I  InitecI  States. 

|1'K  Doc.  201  :»-02 1(14  Filiid  2-1-13;  H;4.'S  am| 
BILLING  CODE  1610-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary;  Office  of  the 
Assistant  Secretary  for  Preparedness 
and  Response;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Part  A,  Office  of  the  Secretary, 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (HHS)  is  being  amended  at 
Ghajiter  AN,  Office  of  the  Assistant 
Secretary  for  ITeparedness  and 
Response  (ASId<).  as  last  amended  at  75 
Fed.  Reg.  35035-38,  dated  June  21, 

2010.  This  organizational  change  is  to 
realign  the  Division  of  Emergencv  (kire 
(k)ordination  (ienter  (EGGG)  (ANG5) 
from  under  the  Office  of  f’reparedness 
and  Emergency  Operations  (ANG,)  to 
operating  under  the  Division  of  Health 
Systems  Policy  (ANE3)  under  the  Office 
of  I’olicy  and  Planning  (ANE).  The 
change  is  as  follows. 

1.  Under  Part  A,  Ghapter  AN.  Section 
AN. 20,  Functions,  Paragraph  G,  Office 
of  l^reparedness  and  Emergency 


Operations  (ANG),  delete  the  following 
comjionent  “Division  of  Emergencv 
('are  Cioordination  Genter  (EGGG) 
(AN(]5)”  in  its  entirety. 

If.  Delegations  of  Authority.  All 
delegations  and  redelegations  of 
authority  made  to  officials  and 
emjiloyees  of  af  fected  organizational 
components  will  continue  in  them  or 
their  succe.ssors  jiending  further 
redelegation,  jirovided  thev  are 
consistent  with  this  reorganization. 

Dated:  faiuiarv  24.  2013. 

K.).  Holland.  )r.. 

Assistant  Secretarv  for  Administration. 

IFK  Dim;.  2()i:i-{)238.")  Filed  2-1-13;  «;4.'i  ami 
BILLING  CODE  4150-37-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 2-D-1 145] 

Draft  Guidance  for  Industry  on 
Enrichment  Strategies  for  Clinical 
Trials  To  Support  Approval  of  Human 
Drugs  and  Biological  Products; 
Extension  of  Comment  Period 

agency:  l‘’ood  and  Drug  Administration. 
HHS. 

ACTION:  Notice;  extension  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Admini.stration  (FDA)  is  extending  the 
comment  period  for  the  draft  guidance 
for  industry  entitled  “Enrichment 
Strategies  for  Cilinical  Trials  to  Sujiport 
Approval  of  Human  Drugs  and 
Biological  Products”  that  appeared  in 
the  Federal  Register  of  December  17, 
2012  (77  P'R  74070).  In  the  document, 
FDA  announced  the  availability  of  this 
draft  guidance  and  explained  that  the 
comment  period  would  close  on 
February  15,  2013.  The  Agency  is  taking 
this  action  to  allow  interested  persons 
additional  time  to  sulimit  comments. 
DATES:  Although  you  can  comment  on 
any  guidance  at  any  time  (see  21  GF’R 
10.115(g)(5)),  to  ensure  that  the  Agency 
considers  your  comment  on  this  draft 
guidance  before  it  begins  work  on  tlie 
final  version  of  the  guidance,  submit 
either  electronic  or  written  comments 
on  the  draft  guidance  l)v  March  18, 

2013. 

ADDRESSES:  Submit  electronic 
comments  to  http:// 
www.regulations.gov.  Submit  written 
comments  to  the  Division  of  Dockets 
Management  (HFA-305).  Food  and  Drug 
Administration,  5030  Fishers  Lane,  rm. 
1001,  Rockville.  MD  20852.  Identify 
comments  with  the  docket  number 


or  the  offices  of  the  Board  of  ('.overnors 
not  later  than  March  1, 2013. 

A.  Federal  Reserve;  Bank  of  New  York 


GOVERNMENT  ACCOUNTABILITY 
OFFICE 

Health  Information  Technology  Policy 
Committee  Nomination  Letters 
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found  in  brackets  in  tin;  heading  of  this 
docninent. 

FOR  FURTHER  INFORMATION  CONTACT; 

Rohin  t  Tenij)le.  Center  for  Drug 
Fvalnation  and  Research.  Food  and 
Di  ng  Administration.  1()‘)()3  New 
Hamjishire  Ave..  Bldg.  22.  rm.  4212. 
.Silver  Spring.  Ml)  2()t)n3-()t)()3.  301- 
700  2270:  or 

.Stephen  Ripley,  (ienter  for  Biologies 
Fvalnation  and  Researt:h.  Food  and 
Drug  Administration.  1401  Rockville 
Bike,  suite  200N.  Rockville.  MD 
20H.'>2-1448.  301-827-0210;  or 

Robert  L.  Becker,  ("enter  for  Device  and 
Radiological  Health.  Food  and  Drug 
.Administration.  10003  New 
Hamj)shire  Ave..  Bldg.  00.  rm.  ,5074. 
Silver  .S])ring.  MD  20003-0003.  301- 
70()-.54.'j0. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  Decemher 
17.  2012  (77  FR  74070).  FDA  announced 
the  availability  of  this  draft  guidance 
and  exjilained  that  the  comment  period 
would  clo.se  on  Fehrnarv  1.5.  2013.  The 
Agency  is  extending  the  comment 
period  to  March  18.  2013.  to  allow  more 
time  for  public  comments. 

'I’his  document  provides  guidance  to 
industry  on  enrichment  strategies  that 
can  be  u.stid  in  clinical  trials  intended  to 
support  effectiveness  and  safety  claims 
in  new  drug  applications  and  biologies 
license  ajiplications.  .Similar  apjiroaches 
could  he  used  in  clinical  trials  in  earlier 
j)hases  of  drug  development.  This  draft 
guidance  defines  and  discusses  three 
enrichment  strategies:  Decreasing 
heterogeneity,  predictive  enrichment, 
and  prognostic  enrichment.  The 
guidance  also  discusses  general  clinical 
trial  design  considerations,  provides 
examples  of  potential  clinical  trial 
designs,  and  discu.sses  regulatorv 
considerations  when  using  enrichment 
strategies. 

II.  Submission  of  (Comments 

Interested  pcirsons  may  submit  either 
ehM:tronic  comments  regarding  this 
document  to  http://\\^\^\\■.r^iguIa^ions.<>ov 
or  written  comments  to  the  Division  of 
Dockets  Management  {.see  ADDRESSES)  . 

It  is  only  nece.ssarv  to  send  one  set  of 
comments.  Identify  comments  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  .seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  and 
will  be  posted  to  the  docket  at  http:// 
w’W’w.mgulations.gov. 


DaUul:  liimiarv  2tl.  201  ;i. 

Liislie  Kiix, 

Assislanl  Coniminsioiwi  tifi'l^olicy- 
|1K  Doi:.  2(n:»-ll22<):i  I'iliHl  2-1-i;t;  KM.'!  ami 
BILLING  CODE  416(>-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  FDA-201 2-N-0711] 

Request  for  Comments  and 
Information  on  Initiating  a  Risk 
Assessment  for  Establishing  Food 
Allergen  Thresholds;  Establishment  of 
Docket;  Extension  of  Comment  Period 

AGENCY;  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice:  extension  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA  or  we)  is 
extending  to  May  13,  2013,  the 
comment  period  for  the  notice  entitled 
"Request  for  (kmunents  and  Information 
on  Initiating  a  Risk  Assessment  for 
Fstahlishing  Food  Allergen  Thre.sholds: 
Fstahli.shment  of  Docket."  that  appeared 
in  the  Federal  Register  of  Decemher  14. 
2012  (77  FR  74485).  In  that  document, 
we  reejuested  comments  relevant  to 
conducting  a  risk  as.sessment  to 
e.stahlish  regulatorv  thresholds  for  major 
food  allergens  as  defined  in  the  Food 
Allergen  Labeling  and  (Consumer 
Protection  Act  of  2004  (FALCPA).  The 
document  recjuested  comments 
(including  data)  that  we  can  u.se  to 
design  and  carry  out  a  (juantitative  risk 
assessment  for  establishing  regulatory 
thriisholds  for  major  food  allergens.  We 
are  extending  the  comment  period  in 
resjjon.se  to  a  request  from  an  industry 
association. 

DATES:  Submit  either  electronic  or 
written  comments  by  May  13,  2013. 
ADDRESSES:  You  mav  submit  comments, 
identified  by  Docket  No.  FDA-201 2-N- 
0711,  by  any  of  the  following  methods: 

Electronic  Submissions 

.Submit  electronic  comments  in  the 
following  way: 

•  F<:(hmil  clhilemutking  Portal:  http:// 
w'w’w.tvf’iilations.gov.  Follow  the 
instructions  for  submitting  comments. 

Written  Submissions 

.Submit  written  submissions  in  the 
following  way: 

•  M(hI/IIan(l  dalivaiv/Coiiriar  (for 
papar  or  CD-ROM  submissions): 
Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration. 


.5030  Fishers  Lane,  rm.  lOtil,  Rockville, 
MD  20852. 

Instructions:  All  submissions  received 
must  include  the  Agency  name  and 
Docket  No.  FDA-201 2-N-0711.  All 
comments  received  may  he  jio.sted 
without  change  to  http:// 
www.rcgnlations.gov,  including  anv 
personal  information  provided.  For 
additional  information  on  submitting 
comments,  see  the  "(Comments”  heading 
of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  receiveil,  go  to  http:// 
www’.rcgnlations.gov  k\m\  in.sert  the 
tlocket  numher(s).  found  in  brackets  in 
the  heading  of  this  document,  into  the 
".Search"  box  and  follow  the  prom])ts 
and/or  go  to  the  Division  of  Dockets 
Management,  5830  Fishers  Lane.  rm. 
1081.  Rockville.  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT; 
.Steven  M.  Gendel,  Center  for  Food 
.Safety  and  Applied  Nutrition  (HFS- 
200).  P’ood  and  Drug  Admini.stration, 
5100  Paint  Branch  Pkwy.,  ("ollege  Park. 
MD  20740-3835.  240-402-1058. 
SUPPLEMENTARY  INFORMATION 

1.  Background 

In  the  Federal  Register  of  Decemher 
14.  2012  (77  FR  74485),  we  ])uhlished  a 
document  entitled  “Request  for 
(Comments  and  Information  on  Initiating 
a  Risk  As.sessment  for  Estahli.shing  Food 
Allergen  Thresholds:  Fstahli.shment  of 
Docket."  In  that  document,  we 
recpiested  comments  relevant  to 
conducting  a  ri.sk  asses.sment  to 
establish  regulatory  thresholds  for  major 
food  allergens  as  defined  in  FALCPA 
(Title  11  of  Pul).  L.  108-282).  The 
document  recpiested  comments 
(including  data)  that  we  can  use  to 
design  and  carry  out  a  quantitative  risk 
assessment  for  establishing  regulatory 
thresholds  for  major  food  allergens. 

.Section  201(q(j)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  FD&C  Act) 
(21  U..S.C.  321  (qq))  defines  a  “major 
food  allergen"  as  “inijilk,  egg,  fi.sh  (e.g., 
bass,  flounder,  or  cod).  Crustacean 
shellfish  (e.g.,  crab,  lobster,  or  .shrimp), 
tree  nuts  (e.g.,  almonds,  pecans,  or 
walnuts),  wheat.  j)eanuts,  and 
soybeans"  and  al.so  as  a  food  ingredient 
that  contains  protein  derived  from  such 
foods,  (exempting  highly  refined  oils). 
FALCPA  establishes  that  foods 
regulated  under  the  FD&(".  Act  are 
misbranded  unless  they  declare  the 
pre.sence  of  major  food  allergens  on  the 
])roduct  label  using  the  common  or 
usual  name  of  that  major  food  allergen. 
FALCiPA  also  provides  two  mechanisms 
through  which  ingredients  may  become 
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exempt  from  the  major  food  allergen 
labeling  re(|nirement.  An  individual 
may  petition  for  an  exemption  by 
providing  scientific  evidence,  including 
the  analytical  method  used,  that  an 
ingredient  “does  not  cause  an  allergic 
resijonse  that  jjoses  a  risk  to  human 
health.”  (21  ll.S.C.  4{)3(\v)(()){(;)]. 
Alternatively,  an  individual  may  submit 
a  notification  that  contains  either 
scientific  evidence  showing  that  an 
ingredient  “does  not  contain  alhngenic 
])rotein"  or  that  a  determination  has 
])revionsly  h(!en  made  through  a 
premarket  approval  ])rocess  that  the 
ingredient  “does  not  cause  an  allergic 
response  that  poses  a  ri.sk  to  human 
health.”  (21  U.S.C.  4()3(w](7](A)). 

In  addition  to  their  intended  use  as 
ingredients,  the  unintended  pre.sence  of 
major  food  allergens  in  foods  may  occur 
through  cross-contact.  Cross-contact 
describes  the  inadvertent  introduction 
of  an  allergen  into  a  product  that  woidd 
not  intejitionally  contain  that  allergen  as 
an  ingredient.  Most  cros.s-contact  can  he 
avoided  by  controlling  the  ])rodnction 
environment.  While  we  have  ns(!d 
several  ri.sk  manageimmt  strategies  to 
reduce  the  risk  of  ex])osnre  to  nnlaheled 
major  food  allergcms,  we  have  not 
(established  regulatory  thresholds  or 
action  levels  for  major  food  alhirgens. 
The  (!stahlishment  of  rcignlatory 
thresholds  or  action  levels  for  major 
food  alhngens  would  help  ns  determine 
whetluM'.  or  what  ty])e  of,  enforceimmt 
action  is  a])])ropriate  wlum  specific 
problems  are  identiluul  and  also  helj)  us 
establish  a  clear  standard  for  (waluating 
claims  in  FALCPA  petitions  that  an 
ingredient  “does  not  cause  an  allergic 
response  that  poses  a  risk  to  human 
health”  or  “does  not  contain  allergenic 
protein.”  R(!gulatorv  th^^sholds  also 
would  help  indu.strv  to  conduct  alhagen 
hazard  analyses  and  develop  standards 
for  evaluating  the  effectiveness  of 
allergen  jjreventive  controls.  We  have 
previously  evaluated  the  a])])roaches 
that  could  he  used  for  e.stahlishing 
thresholds  for  food  allergens,  as  we 
reported  in  March  2n(H).  Since  the 
])nhlication  of  that  re})ort,  there  have 
lunm  significant  advanctis  in  both 
scientific  tools  and  data  resources 
ndated  to  food  allergens,  'rherefon;,  we 
intend  to  determine  if  the  currently 
available  data  and  analysis  tools  are 
sidficient  to  support  a  quantitative  ri.sk 
ass(!ssment  ami,  if  .so,  to  use  these  data 
and  tools  to  evaluate  the  public  health 
impact  of  establishing  sp(!cific 
regulatory  thr(?.sholds  for  one  or  more  of 
the  major  food  allergens. 

We  recently  received  ((ujiiests  from 
trade  associations  for  an  extension  of 
the  commcmt  pcniod  until  either  April  1, 
2013,  or  May  13,  2013.  These  ((^quests 


conveyed  the  concern  that  the  current 
OO-day  comment  period  does  not  allow 
sufficient  time  to  collect  responsive 
information  and  dat;(  to  submit  to  FDA. 

We  consicUired  the  iHuinests  and, 
through  this  notice,  are  extending  the 
comment  |)(!riod  for  all  inttu'estcul 
persons  until  May  13,  2013. 

II.  Re(|ii(;st  for  (Comments 

Inteixisted  persons  may  submit  either 
ehictronic  comments  rl^garding  this 
document  to  htti)://\\’\\’\\’.rt^t>iil(it ions.gov 
or  written  comments  to  the  Division  of 
Dockets  Management  (see  ADDRESSES).  It 
is  only  neces.sarv  to  send  one  set  of 
comments.  Identify  comnuaits  with  the 
docket  mnnher  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  he  scum  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Fridav,  and 
will  he  post(!d  to  the  docket  at  http:// 
www.rogulat ions.gov. 

III.  Referenc:es 

FDA  has  j)laced  the  following 
('(derence  on  display.  I'o  view  the 
reference,  go  to  http:// 
wwiv.rognlat ions.gov  iind  insert  the 
docket  numl)er(s),  found  in  brackets  in 
the  heading  of  this  document,  into  the 
“S(;arch"  box.  'I’he  rehaence  may  also  he 
seen  in  the  Division  of  Dockcds 
Managenuait  (.sin;  ADDRESSES)  hetwcnai  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

1.  I  lirtishokl  Working  (Iroup.  2()()(). 
Approiiclujs  to  Fstal)li.sli  'lliresholds  lor 
Major  Food  Allergtai  and  lordlntcai  in  I'ood. 
Available  at  hlip://\\  \v\v.fd(i.gov/Fn()(i/ 

Label  ingNii  li  it  ion/FoodAllcrganslAilmling/ 
LhiidancaCompliancidtegulatorylnfonnation/ 
ucm  I  Ob  I  OH. him. 

Dated;  Ian  nary  30,  2013. 

Leslie  Kiix, 

Assistant  Commissioner  for  Poliev. 

|FK  Dec.  2()13-()231<)  Filed  2-1-13:  8:4.'j  am| 

BILLING  CODE  4160-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-D-0068] 

International  Conference  on 
Harmonisation;  Draft  Guidance  on  S10 
Photosafety  Evaluation  of 
Pharmaceuticals;  Availability 

AGENCY:  Food  and  Drug  Admini.stration. 
HHS. 

action:  Notice. 

SUMMARY:  I'he  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 


“SlO  Fhotosafety  Evaluation  of 
Pharmaceuticals.”  The  draft  guidance 
was  prepared  under  the  auspices  of  the 
International  Conference  on 
Harmoni.sation  (ICH)  of 'rechnical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use.  'I’he 
draft  guidance  includes  criteria  for 
initiation  of  and  triggers  for  additional 
|)hoto.safety  testing  and  should  he  read 
in  conjunction  with  the  ICH  M3(R2) 
guidance,  .section  X1V(14)  Photosafety 
Testing.  The  jmrpo.se  of  the  draft 
guidance  is  to  recommend  international 
.standards  for  jihotosafetv  asse.ssment 
and  to  harmonize  such  as.sessments  that 
support  human  clinical  trials  and 
marketing  authorization  for 
pharmaceuticals. 

DATES:  Although  you  can  comment  on 
any  guidance  at  any  time  (see  21  CFR 
1().ll.')(g)(.'5)).  to  ensure  that  the  Agency 
considers  your  comment  on  this  draft 
guidance  before  it  begins  work  on  the 
final  version  of  the  guidance,  submit 
either  electronic  or  written  comments 
on  the  draft  guidance  hv  March  21. 

2013. 

ADDRESSES:  Submit  written  retpiests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Admini.stration,  105)03  New  Hampshire 
Ave.,  Hldg.  .11,  rm.  2201,  .Silver  .Spring, 
MD  20993-0002.  Send  one  .self- 
addriLssed  adhesive  label  to  assist  the 
office  in  procixssing  your  recpiests.  .See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 

.Submit  electronic  comments  on  the 
draft  guidance  to  http:// 
wxnv.rogiilations.gov.  .Submit  written 
comments  to  the  Division  of  Dockets 
Management  (HFA-30.5),  Food  and  Drug 
Administration,  .1030  Fi.sher.s  Lane,  rm. 
1001,  Rockville,  MD  208.52. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bogording  the  guidance:  Abigail 
Jacobs,  Center  for  Drug  revaluation  and 
R(!.search  (ONDIO),  Food  and  Drug 
Admini.stration,  10903  New  Hamjj.shire 
Ave.,  Bldg.  22,  Rm.  0484,  .Silver  .S])ring, 
MD  2099.3-0002,  301-75)0-0174. 

Regarding  the  ICH:  Michelle  Limoli. 
(.'enter  for  Drug  Evaluation  and 
Res(;arch,  International  Programs,  Food 
and  Drug  Admini.stration.  105)03  New 
Hamj).shire  Ave.,  Bldg.  51,  rm.  3342. 
Silver  .Si)ring.  MD  205)5)3-00  02  .  301- 
790-8377. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  recent  years,  many  important 
initiativ(;s  have  l)e(in  undertaken  by 
njgulatory  authorities  and  industry 
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associations  to  ])roniote  international 
harmonization  of  regulatory 
n!{|uireinents.  FDA  lias  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
.seeking  scientificallv  based  harmonized 
technical  imicedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
niduce  differences  in  technical 
reijuirements  for  drug  development 
among  regulatory  Agencies. 

1(31  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  he  develojied  with  input 
from  both  regulatory  and  indu.strv 
representatives.  FDA  also  seeks  input 
from  consumer  repre.sentatives  and 
others.  1C31  is  concerned  with 
harmonization  of  technical 
nujuirements  for  the  registration  of 
pharmaceutical  jiroducts  among  three 
regions;  3'he  Eurojiean  Union.  Japan, 
and  the  United  States.  The  six  1C31 
sponsors  are  the  Furojiean  Uommission; 
the  European  Federation  of 
Pharmaceutical  Indu.stries  Associations: 
the  Japanese  Ministry  of  Health,  Labour, 
and  Welfare:  the  Japanese 
Pharmaceutical  Manufacturers 
Association:  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Re.search.  FDA:  and  the 
Pharmaceutical  Re.search  and 
Manufacturers  of  America.  The  1(31 
.Secretariat,  which  coordinates  the 
jireparation  of  documentation,  is 
provided  hv  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  1(31  .Steering  Committee  includes 
rej)resentative.s  from  each  of  the  ICH 
sponsors  and  the  IFPMA.  as  well  as 
ohs(;rvers  from  the  World  Health 
Organization.  Health  Canada,  and  the 
European  Free  Trade  Area. 

In  November  2012.  the  ICH  Steering 
Committee  agreed  that  a  draft  guidance 
entitled  “SlO  Photo.safety  Evaluation  of 
Pharmaceuticals”  should  he  made 
available  for  ijublic  comment.  The  draft 
guidance  is  the  ])roduct  of  the  SlO 
Ex|)ert  Working  Croup  of  the  ICH. 
Comments  about  this  draft  will  he 
considered  by  FDA  and  the  .SlO  Exj)ert 
Working  Croup. 

33ie  1(31  SlO  draft  guidance  proviiles 
guidance  on  wJien  jihotosalety  te.sting  is 
warranted,  and  on  possible  te.sting 
strat(jgies.  It  rej)re.sents  the  consensus 
that  exists  regarding  a.s.ses.sment  of 
photo.safety  to  .sup])ort  clinical 
develo])ment  and  marketing 
authorization  of  pharmaceuticals.  It 
.su|)|)lement.s  the  1(31  M3(R2)  guidance.' 


which  (1)  provides  certain  iidbrmation 
regarding  timing  of  photo.safety  tci.sling 
relative;  to  clinical  d(;v(;lopmenl  and  (2) 
recommends  that  an  initial  assessment 
of  photoreactive  i)otenlial  lx;  conducted 
and,  if  appro])riate.  an  experimental 
evaluation  be  undertaken  before; 
e;xpe).sure  e)f  large  numl)e;rs  e)f  .suhje;e:l.s. 
He)wever,  the;  ICH  M3(R2)  guiel<me;e;  ele)e;.s 
ne)t  aelelre;.s.s  le;sting  .slrate;gie;.s. 

This  elraft  guielane:e  is  being  issueel 
e;e)n.sislen(  with  FDA’s  geeeeel  guielane:e; 
prae;lice;,s  re;gidatie)n  (21  CFR  10.1  l.'i). 

3’he  elnift  guielane:e;,  when  fin<ilize;el.  will 
re;])rt;.sent  the  Age;ne;y’s  eairrent  thinking 
e)n  this  te)pie:.  It  eloe;.s  ne)t  e;re;ate;  eer  e;e)nfer 
any  rights  feir  e)r  e)n  any  per.se)n  anel  ele)e;.s 
not  e)pe;rate  to  binel  FDA  e)r  the  pid)lie:. 
An  alternative  aj)pre)ae:h  may  be;  u.seel  if 
.sue:h  appreeach  .sati.sfie;.s  the 
re;e]uireme;nts  of  the  a])plicahle  .statutes 
anel  re;gulatie)ns. 

II.  (Comments 

lntere;.ste;el  ])e;r.son.s  may  submit  te)  the 
Divisie)!!  e)f  Doe;ki;t.s  Management  (.s(;e 
ADDRESSES)  either  e;le;e:tre)nie:  eer  writte;n 
e;e)mme;nts  ri;gareling  this  eloe:ume;nt.  It  is 
e)nly  ne;e:e;s.sarv  te)  .senel  enie  .se;t  of 
ceemments.  lelentify  e:e)mmenl.s  with  the; 
ele)cke;t  numhe;r  fe)unel  in  hrae.kets  in  the; 
lu;aeling  e)f  this  de)cument.  Re;e:e;iveel 
cenmnents  m;iy  he;  .se;e;n  in  the  Divisieen 
e)f  De)e;ke;t.s  Memagement  (se;e  ADDRESSES) 
l)e;twe;en  0  a.m.  anel  4  p.m..  Menielav 
thre)ugh  Frielav. 

III.  Elec:tronic  Ac;cess 

Per.sons  with  ace:e;.ss  te)  the;  Internet 
may  obtain  the  eloe:ume;nt  iit  /)///).// 
www’.ragiildtions.gov  or  http:// 
\\\\’\\’.f(i(i.go\’/Drugs/Chii(i(incd 
CompImncdReguhitaiYlnforination/ 
Giii(j(incds/(ldfcnilt.htin. 

D;ite;(l;  liiniiarv  29.  201  :t. 

Leslie  Ku\, 

Assistant  Gommissionarfoi  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Loan  Repayment  Program  for 
Repayment  of  Health  Professions 
Educational  Loans 

Announenmnnt  Tvpn:  Initial 
(/FDA  Nuinhnr:  (KL1()4 
Key  Dates:  Februarv  l.'i.  2013  first 
award  cye:le;  deaelline;  elate;  August  10 
2013  last  awarel  cycle;  d(;aelline  elate; 
Se])tembe;r  13,  2013  last  awarel  cycle 


'  .Sm!  Ih(!  Kll  giiidanca!  ■■M:i(R2)  N(>i)clinic<d 
.Siddly  Sliidii;s  lor  IIk;  Oindiict  ed  Human  Clinic;al 
Trials  and  Markr:linf>  Authorization  lor 


l’liarinac(!nlicals."  availahh;  on  lilt!  lnl(!rnot  at 

IUIi)://\vi\i\.f<tii.fioy/l)ni<’s/Ciii(l(inco(A)n)i)li(inc(^ 

Hcgiilcilorylntormalion/Cniidiaico.'i/ftofaitll.htm. 


eleaelline  elate;  feir  supplemental  leian 
re;payme;nt  preigram  fttnels;  .Se;pte;ml)e;r 
30,  2013  entry  eiti  eluty  ele;aellitie;  elate;. 

1.  Funding  Opportunity  Description 

The;  hielian  He;alth  .Se;rvie:e;  (llkS) 
e;stimate;el  buelget  re;e|ue;.st  feir  Fi.se:al  Ye;ar 
(FY)  2013  ine;htele;.s  .$20,170,074  feirthe 
IILS  Leian  Repaymeait  Preigram  (LRP)  feir 
health  preife.ssieinal  e;ehie;atie)nal  leians 
(uneleirgraeluate  anel  graeluate)  in  reiturn 
leir  full-time;  e;linie:al  se;rvie:e;  as  ele;fine;el 
in  the;  IILS  LRP  pe)lie:y  e;laril’ie;atie)n.s  tit 
http:// WWW. ihs.gov/loanrepaviuent/ 
docninents/l AiP  Policy  Ilpdates.pdf,  in 
Indiitn  health  preigrams. 

'I'his  preigram  anneiuncement  is 
sulije;e:t  to  the  appreijiriation  eif  funels. 

'I’liis  ne)tie:e  is  beiing  puhlisheel  e;arlv  tei 
coine;ide  with  the;  re;e:ruitment  activity  of 
the  ILLS,  whie:h  e:ompetes  with  other 
(ie)ve;rnme;nt  anel  private;  health 
management  organizatiems  to  t;m])le)y 
ejualifieel  health  preifessieinals. 

This  preigram  is  iiutheirized  by  2Tt 
l)..S.C.  .See;tiein  1010a. 

II  .  Award  Information 

'rhe;  estimateel  ameiunt  available  is 
iipjiroximately  $20,1 70,074  to  suppeirt 
apiireiximately  4.').')  e;ompe;ting  awarels 
iiveraging  .$44,270  per  aw.irel  feir  a  twei 
year  e;ontr<ie;t.  One  year  e:e)ntr;H:t 
e:e)ntinuation.s  will  re;ce;ive  jirieiritv 
e:e)n,sieleratiein  in  emy  .iwarel  e'.ye:le. 
Aiiplie:ants  seleicteel  feir  partie:ii)atiein  in 
the  FY  2013  preigram  e:ye:le;  will  be; 
e;xpe;cteel  tei  lie;gin  their  .se;rvie:e;  perioel 
no  later  than  .Septemheir  30.  2013. 

III.  Eligibility  Information 

/.  Eligible  A})})li(:ants 

Pursuant  to  .See:tie)n  108(li).  to  be; 
eligible;  to  particijiate  in  the;  LRP.  an 
indivielual  must: 

(1)  (A)  Be;  enreille;el — 

(1)  In  a  ceiurse  eif  study  or  jirograin  in 
an  accreeliteel  institution,  as  eletermined 
by  the  .See:re;tarv.  within  any  .State  anel 
he  scheduleiel  tei  e;e)mplete  .sue;h  course;  of 
stuely  in  the  same  year  such  inelividual 
apjilies  to  partieiijiate  in  such  program; 
eir 

(ii)  In  an  appreive;d  graeluate  training 
preigram  in  a  health  profeission;  eir 

(B)  Have  a  elegree  in  a  health 
profession  anel  a  license  tei  pr;u:tice;  in 
a  .state;  anel 

(2)  (A)  Be;  eligible  feir,  or  holel  an 
appeiintment  as  a  Commissioneel  Officer 
in  the;  Reigular  Ceirps  of  the  Public 
He;alth  Servie;e  (PITS);  eir 

(B)  Be;  eligible  for  .sele;e;tion  for  servieie 
in  the;  Re;gular  Coi  jis  eif  the  PI  LS;  eir 

(C)  Meet  the  professieinal  stanelards 
feir  e:ivil  service;  emjiloyment  in  the  IH.S; 
eir 

(D)  Be;  emjiloyeel  in  an  Inelian  heialth 
jireigram  without  service  obligation;  and 


(E)  Submit  to  tho  ScuTotary  an 
ai)i)li(:ation  for  a  contract  to  llio  EKP. 

'I’lio  Socnitarv  must  ai)i)rovo  tlm  contract 
Ixiforo  tlu!  (lisl)ursom(;nt  ol  loan 
ropaymonts  can  l)o  mado  to  tlio 
participant.  Tarticipants  will  bo 
nujuirod  to  iullill  tlunr  (lontrac.t  soivic.o 
agroomonts  through  bdl-timo  clinical 
imiclico  at  an  Indian  hoalth  program  site 
dotormimul  by  tbo  Socrotary.  Eoan 
r(!])aymont  sit(;s  aro  cbaractorizod  by 
physical,  cultural,  and  profossional 
isolation,  and  have  historios  of  frocpiont 
staff  turnovor.  Indian  hoalth  program 
sitos  aro  annually  pric)ritizod  within  tbo 
Agoncy  by  disciplino,  basod  on  nood  or 
vacancy,  d'bo  11  IS  LRE’s  ranking  systom 
givos  high  sito  scor(;s  to  thoso  sitcis  that 
aro  most  in  nood  oi  spocific  luudth 
jnofossions.  Awards  aro  givon  to  tho 
applications  that  match  tho  highost 
prioritios  until  funds  aro  no  longor 
availablo. 

Any  individual  who  owos  an 
obligation  for  hoalth  ])rofossional 
.sorvico  to  tho  Fodoral  Clovornmont,  a 
.Stato,  or  othor  ontity  is  not  oligihlo  for 
tho  LRP  unloss  tho  obligation  will  bo 
complotoly  satisliod  botori!  tluiy  b(!gin 
s(;rvic(;  umhu'  this  progriun. 

Soction  lOH  of  tho  IIK’-IA,  as 
amondod,  authorizos  tho  IHS  LRR  and 
])n)vidos  in  ])(ntinont  ])arl  as  follows: 

(a)(1)  ‘t’lu!  .Socrotary.  acting  tlirougli  tho 
.Sorvico.  sliall  ostal)lish  a  i)r()grani  to  l)o 
)ai()\vn  as  tlio  Indian  Hoalth  Sorvico  l.oan 
Roirayinont  Program  (lioroinaltor  rolorrod  to 
as  tho  l.oan  Koi)aym(!nt  Program)  in  ordor  to 
assnro  an  adocinato  snjridy  of  traiiKnl  lioaltli 
proldssionals  noi:ossary  to  maintain 
accroditation  of.  and  provido  lioalth  caro 
sorvicos  to  Indians  throngh.  Indian  lioaltli 
lirograms. 

Soction  KiOdllO]  of  tho  IHCIA 
provides  that; 

“lioalth  Profossion”  moans  allopathic 
modicino.  laniily  modicino,  intornal 
modicino,  jiodiatrics.  geriatric  modicino. 
ohstotrics  and  gynocology.  (lodiatric 
modicino,  nursing,  pnhlic  lioaltli  nursing, 
dontistrv.  psvehiatry.  ostoopatliv.  oiitoniotrv. 
jiliarniacy,  psychology.  ]nihlic  lioaltli.  social 
work,  marriago  and  laniily  thorapy. 
chiropractic  modicino,  onvironmontal  hoalth 
and  onginooring,  an  alliod  hoalth  prolossion. 
or  any  othor  hoalth  profossion. 

For  tho  purposes  of  this  program,  the 
term  “Indian  hoalth  jirogram”  is  dotinod 
in  Soction  l()8(a)(2KA).  as  follows; 

(A)  Tho  term  Indian  hoalth  iirogram 
mocins  ;my  hoalth  progicun  or  lacility 
fundod,  in  whole  or  in  jiart.  by  tho 
.Service  for  tho  benefit  of  Indians  and 
ailministorod — 

(i) Diroctlvbv  tho  .Service: 

(ii)  by  any  Indian  Triho  or  Tribal  or 
Indian  organization  pursuant  to  a 
contract  under — 

(1)  Tho  Indian  Solf-Dotorinmation  Act, 


(II)  Soction  28  of  tho  Act  of  A])ril  80, 
lOOH.  (2.'i  II.S.C.  47).  popularly  known 
as  tho  Buv  Indian  Act;  or 

(iii)  by  an  urban  Indian  organization 
pursuant  to  Title  V  of  tins  act. 

.Section  10«  of  tho  IHCIA,  as 
amondod,  authorizos  tho  IHS  to 
dotormino  spocific  hoalth  professions 
for  which  IHS  ERF  contracts  will  ho 
awarilod.  Annuallv.  the  Director, 

Division  of  Health'  Frofossions  Supjiort 
sends  a  letter  to  tho  Director.  Office  of 
Fuhlic  Hoalth,  tribal  loaders,  and  urhan 
Indian  hoalth  programs  directors  to 
rocpiost  a  li.st  ol  jiositions  lor  whic.h 
I  hero  is  a  nood  or  vacancy.  I  ho  list  of 
priority  hoalth  professions  that  follows 
is  basod  upon  tlio  needs  of  tho  IHS  as 
well  as  uiion  tho  needs  of  American 
Indians  and  Alaska  Natives. 

(a)  Modicino;  Alloiiathic  and 
O.stoopathic. 

(h)  Nurse:  Associate,  b.S.,  and  M.S. 
Degree. 

(c)  Clinical  Fsychology:  Fh.D.  and 
Fsv.D. 

(d)  Coun.soling  F.sychology:  Fh.D. 

(o)  Social  Work:  Masters  level  only. 

(0  Chemical  Doiiondoncy  Coun.soling; 

baccalaureate  and  Masters  level. 

(g)  Counseling:  Ma.stors  level  only. 

(h)  Dentistry;  DDS  and  DMD. 

(i)  Dental  Hvgiouo. 

(j)  Dental  Assistant;  Certified. 

(k)  Fharmacy:  b.S.,  Fharm.D. 

(l)  Optomotrv;  (ED. 

(m)  Fhvsician  Assistant;  Certified. 

(n)  Advanced  Fractico  Nurses;  Nurse 
Fractitioner,  Certified  Nurse  Midwife. 
Doc;lor  of  Nursing,  Registered  Nurse 
Ane.sthetist  (Friority  consideration  will 
he  given  to  Registered  Nur.se 
Anesthetists.). 

(o)  Fodiatrv:  D.F.M. 

(p)  Fhysical  Rehabilitation  Services: 
Fhysical  Therapy.  Occupational 
Therapy.  Speec;h-Language  Fathology, 
and  Audiologv:  M..S.  and  D.F.  1 . 

(q)  Diagnostic  Radiology  Technology: 
Certificate,  Associate,  and  b.S. 

(r)  Medical  Laboratory  Scienti.st. 
Medical  Technology,  Medical 
Laboratory  Technician;  Associate,  and 

b.S.  .  ^ 

(s)  Fuhlic  Health  Nutritionist/ 
Registered  Dietitian. 

(t)  Engineering  (Environmental);  b.S. 
(Engineers  mu.st  jirovide  environmental 
engineering  services  to  be  eligible.). 

(u)  Environmenlal  Health  (Sanitarian). 
IL.S.  and  M..S. 

(v)  Health  Records:  R.H.I.T.  and 
R.H.I.A. 

(w)  Certified  Frofessional  Coder; 
AAFCor  AHIMA. 

(x)  Resiiiratory  'I'lierapy. 

(v)  IJltrasonography. 

(z)  Chiropractors:  Licensed. 

(aa)  Naturopathic  Medicine:  Licensed. 


(bb)  Acupuncturi.sts:  Licensed. 

2.  (jost  Sharing  or  Matching 
Not  applicable. 

.V.  Other  Hcqnircinents 

Interested  individuals  are  reminded 
that  the  li.st  of  eligible  health  and  allied 
health  profe.ssions  is  effective  for 
applicants  for  FY  2018.  These  priorities 
will  remain  in  effect  until  superseded. 

IV.  Application  and  Submission 
Information 

I.  Oontent  and  Form  of  Application 
Submission 

Each  applicant  will  be  responsible  for 
submitting  a  complete  application.  Go 
to  http://\y\v^v  ihs.gov/loanrcpayment 
for  more  information  on  how  to  ajiidy 
elec;tronic:allv.  Tlu;  ap])lic:ation  will  be 
consideriid  comj)lete  if  the  following 
documents  are  included: 

•  Employment  Verification — 
Documentation  of  your  emiiloyment 
with  an  Indian  health  program  as 

aj)plicahle:  ^ 

Commissioned  Corjis  orders,  1  riDal 
employment  documentation  or  offer 
hitter,  or  notification  of  Fersonnel 
Action  (SF-50b)— For  current  Federal 
emplovees. 

•  License  to  Ihactice — A  photocopy 
of  your  current,  non-temporary,  full  and 
unrestricted  lic;ense  to  practice  (issued 
hy  any  state.  Washington.  DC  or  Fuerto 

Rico).  .  , 

•  Loan  Documentation — A  copy  of  all 
current  statements  related  to  the  loans 
submitted  as  ])art  of  the  LRF 
application. 

•  If  ajqilicable,  if  you  are  a  membei 
of  a  Federally  recognized  Tribe  or 
Alaska  Native  (recognized  by  the 
.Secretarv  of  the  Interior),  provide  a 
certification  of  Tribal  enrollment  by  the 
Secretary  of  the  Interior,  acting  through 
the  bureau  of  Indian  Affairs  (blA) 
(Certification:  Form  4482  Category  A 
Members  of  Federally-Recognized 
Indian  Tribes,  bands  or  Communities). 

2.  Submission  Dates  and  Address 

Ajijilication.s  lor  the  FY  2018  l.RF  will 
he  accepted  and  evaluated  monthly 
beginning  February  18,  2018,  and  will 
continue  to  be  accejited  each  month 
thereafter  until  all  funds  are  exhausted 
for  FY  2018.  Subsequent  monthly 
deadline  dates  are  scheduled  for  Friday 
of  tlu!  second  full  week  of  each  month 
until  August  10,  2018. 

Applications  shall  he  considered  as 
meeting  the  deadline  it  they  are  eithei. 

(a)  Received  on  or  before  the  deadline 
date;  and 

(b)  All  documentation  as  descrd)e 
above  are  submitted  on  or  before  the 
deadline  date.  (Applic.ants  should 


or 
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re(]ii(!st  a  legibly  dated  U..S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  reccnpt  from  a  commercial  carrier 
or  IJ.S.  Postal  Service.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing). 

Aj)j)lications  submitted  after  the 
montlily  closing  date  will  be  held  for 
consideration  in  the  next  monthly 
funding  cycle.  Applicants  who  do  not 
receive  funding  hy  Sej)tember  30.  2013. 
will  he  notified  in  writing. 

Ap|)lication  documents  should  he 
sent  to:  lllS  Loan  Repayment  Program, 
801  'rhom])son  Avenue.  Suite  120, 
Rockville.  Marvland  208.12. 

3.  liUerf’ovornnwnial  liaview 

This  program  is  not  subject  to  review 
under  Executive  Order  12372. 

4.  Funding  nestrictions 

Not  ap])licahle. 

5.  Otln^r  Siihinission  linqniranwnts 

New  applicants  are  res])onsible  for 
using  the  online  aj)j)lication.  Applicants 
nujuesting  a  continuation  must  (lo  so  in 
writing  as  early  in  the  fiscal  year  in 
which  they  are  reapjilying. 

V.  Application  Review  Information 
7.  (IvUnvin 

The  IHS  has  identified  the  positions 
in  each  Indian  health  j)rogram  for  which 
there  is  a  need  or  vacancy  and  ranked 
those  positions  in  order  of  priority  hy 
develoj)ing  {li.sci])line-sj)ecific 
j)rioritize(l  lists  of  sites.  Ranking  criteria 
for  these  sites  may  include  the 
following: 

(a)  Historically  critical  shortages 
caused  hy  fnicjnent  staff  turnover; 

(h)  Cnrnmt  unmatched  vacancies  in  a 
health  jjrofe.ssion  discijjline: 

(c)  Projected  vacancies  in  a  health 
profession  disci j)line: 

(d)  Ensuring  that  the  staffing  needs  of 
Indian  health  programs  administered  hy 
an  Indian  Tribe  or  Tribal  health 
organization  or  urban  Indian 
organization  receive  consideration  on  an 
ecpial  basis  with  programs  that  are 
administered  directly  hy  the  Service; 
and 

(e)  Giving  priority  to  vacancies  in 
Indian  health  programs  that  have  a  need 
for  health  |)rofessionals  to  provide 
health  care  services  as  a  result  of 
individuals  having  breached  l.Rl^ 
contracts  entered  into  under  this 
.section. 

Gonsistent  with  this  priority  ranking, 
in  determining  aj)plications  to  be 
ajiproved  and  contracts  to  acce])t.  the 
Ills  will  give  priority  to  apj)lications 
made  hy  American  Indians  and  Alaska 
Natives  and  to  individuals  recruited 


through  the  efforts  of  Indian  Tribes  or 
'I'ribal  or  Indian  organizations. 

2.  Ravinw  and  Salaction  i^rocass 

Loan  rej)ayment  awards  will  he  made 
only  to  those  individuals  sca  ving  at 
facilities  which  have  a  site  score  of  70 
or  above  during  the  fir.st  (piarter  of  EY 
2013,  if  funding  is  available. 

One  or  all  of  the  following  factors  mav 
b(!  api)licahle  to  an  applicant,  and  the 
applicant  who  has  the  most  of  these 
factors,  all  other  criteria  being  ecpial, 
will  be  selected. 

(a)  An  aj)j)licant's  length  of  current 
employment  in  the  IHS.  Tribal,  or  urban 
program. 

(h)  Availability  for  service  earlier  than 
other  applicants  (first  come,  fir.st 
served). 

(c)  Date  the  individnal’s  application 
was  recei\’ed. 

3.  Anticipated  Annonnccincnt  and 
Award  Dates 

Not  apj)licable. 

VI.  Award  Administration  Information 

1.  Award  Notices 

Notice  of  awards  will  be  mailed  on 
the  last  working  day  of  each  month. 

Once  the  applicant  is  a])])roved  for 
participation  in  the  LRP,  the  ap|)licant 
will  receive  confirmation  of  his/her  loan 
repayment  award  and  the  duty  site  at 
which  he/she  will  serve  his/her  loan 
rejjayment  obligation. 

2.  Administrative  and  Natiomd  Folicv 
Reqnireinents 

A))])licants  may  sign  contractual 
agrcHMiients  with  the  .Secretary  for  two 
years.  The  IH.S  may  repay  all,  or  a 
portion  of  the  applicant’s  health 
j)rofe.ssion  educational  loans 
(undergraduate  and  graduate)  for  tuition 
expenses  and  reasonable  educational 
and  living  exj)enses  in  amounts  u])  to 
.S2().()()()  j)(!r  year  for  each  y(!ar  of 
contracted  service.  Payments  will  he 
made  annually  to  the  ])articipant  for  the 
purpose  of  repaying  his/her  outstanding 
health  jjrofession  educational  loans. 
Payment  of  health  profession  education 
loans  will  be  made  to  the  participant 
within  120  day.s,  from  the  date  the 
contract  becomes  effective.  The  effective 
date  of  the  contract  is  calculated  from 
the  date  it  is  signed  by  the  .Secretarv  or 
his/her  delegate,  or  the  IH.S,  Tribal, 
urban,  or  I3ny  Indian  health  center 
entrv-on-dnty  date,  whichever  is  more 
recent. 

In  addition  to  the  loan  pavment, 
participants  are  i)rovided  tax  assistance 
))ayments  in  an  amount  not  less  than  20 
percent  and  not  more  than  39  percent  of 
the  ])artici])ant’s  total  amount  of  loan 
repayments  made  for  the  taxable  year 


involved.  The  loan  repayments  and  the 
tax  assistance  jjayments  are  taxable 
income  and  will  be  reported  to  the 
Internal  Revenue  .Service  (IR.S).  The  tax 
assistance  payment  will  he  paid  to  the 
IR.S  dir(!ctly  on  the  |)artici])ant’.s  behalf. 
LRP  award  reci])ients  should  he  aware 
that  the  IR.S  may  place  them  in  a  higher 
tax  bracket  than  they  would  otherwi.se 
have  been  prior  to  their  award. 

3.  (Contract  Fxtensions 

Any  individual  who  enters  this 
program  and  satisfactorily  completes  his 
or  her  obligated  period  of  service  mav 
apply  to  extend  hi.s/her  contract  on  a 
year-hy-year  basis,  as  determined  by  the 

IH. S.  Participants  extending  their 
c:ontract.s  may  rec(;ive  up  to  the 
maximum  amount  of  .$20. ()()()  jjer  year 
plus  an  additional  20  percent  for 
Federal  withholding. 

VII.  Agency  Gontac;! 

Please  address  in(juiri(!s  to  Ms. 
)ac:queline  K.  .Santiago,  (3iief,  IH.S  Loan 
Re|)ayment  Program,  801  'riiomp.son 
Avenue,  .Suite  120.  Rockville,  Marvland 
208.12, 'lelephone;  301/443-3390  ' 
|h(!tween  8:00  a.m.  and  1:00  p.m.  (E.S'I') 
Monday  through  Friday,  except  Federal 
holidaysj. 

VIII.  Other  Information 

IH.S  Area  Offices  and  .Service  Units 
that  are  financially  able  are  authorized 
to  ])rovide  additional  funding  to  make 
awards  to  applicants  in  the  LRP.  hnt  not 
to  exceed  $31,000  a  year  jdus  tax 
assistance.  All  additional  funding  mu.st 
h(!  made  in  accordance  with  the  ))riority 
system  outlined  below.  Health 
professions  given  j)riority  for  selection 
above  the  $20,000  threshold  are  those 
identified  as  meeting  the  criteria  in  21 

II. .S.G.  l()10a(g)(2)(A)  which  provides 
that  the  Secretary  shall  consider  the 
extent  to  which  each  such 
determination: 

(i)  Affects  the  ability  of  the  Secretary 
to  maximize  the  number  of  contracts 
that  can  he  ])rovided  under  the  LRP 
from  the  amounts  ap])ropriated  for  such 
contracts: 

(ii)  Provides  an  incentive  to  .serve  in 
Indian  health  programs  with  the  greatest 
shortages  of  health  professionals;  and 

(iii)  Provides  an  incentive  with 
res])ect  to  the  health  jjrofe.ssional 
involved  remaining  in  an  Indian  health 
pn)gram  with  such  a  health  profe.ssional 
shortage,  and  continuing  to  provide 
primary  health  services,  after  the 
comjiletion  of  the  period  of  obligated 
.service  under  the  LRP. 

Gontrac;ts  may  he  awarded  to  tho.se 
who  are  available  for  service  no  lat(;r 
than  .September  30,  2013,  and  mu.st  he 
in  compliance  with  any  limits  in  the 
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appropriation  and  Section  108  of  the 
IHCIA  not  to  exceed  the  amount 
autliorized  in  the  IliS  appropriation  (up 
to  $32.0()().00()  for  FY  2013).  In  order  to 
(msnre  coni])liance  with  the  statutes. 
Area  Offices  or  Service  Units  jiroviding 
additional  funding  under  this  .sciction 
are  resi)onsihle  for  notifying  the  LRF  of 
such  payments  l)efore  funding  is  offenui 
to  the  bKF  participant. 

Should  an  IHS  Area  Office  contribute 
to  the  LRF,  tho.se  funds  will  he  n.sed  for 
only  those  sites  loi;ated  in  that  Area. 
Those  sites  will  retain  their  relative 
ranking  from  the  national  site-ranking 
list.  For  example,  the  Albuquerque  Area 
Office  identifies  supplemental  monies 
for  dentists.  Only  the  dental  positions 
within  the  Albuquerque  Area  will  he 
funded  with  the  su])j)leinental  monies 
consistent  with  the  national  ranking  and 
site  index  within  that  Area. 

Should  an  IHS  Service  Unit 
contribute  to  the  LRF,  tho.se  funds  will 
he  used  for  only  tho.se  sites  located  in 
that  Service  Unit.  Those  sites  will  retain 
their  relative  ranking  from  the  national 
.sit(!-ranking  li.st.  For  exanqde, 

VVhiteriver  Service  Unit  identifies 
su]3])lemental  monies  for  nurses.  The 
Whiteriver  Service  Unit  consists  of  two 
facilities,  namely  the  Whiteriver  FHS 
Indian  Hospital  and  the  Uihecue  Indian 
Health  (Center.  'I'he  national  ranking  will 
Im;  used  for  the  VVhiteriver  FHS  Indian 
Hospital  (Score  =  79)  and  the  Cihecue 
Indian  Ihialth  (kmter  (Score  =  95).  With 
a  .score  of  95,  the  Uih(!cue  Indian  Health 
(kaiter  vvonld  receive  priority  over  the 
Whiteriver  FHS  Indian  Hos])ital. 

Daltul:  laiuiary  28.  2013. 

Yvetti;  Koubiileaux, 

Dircclor,  Indian  Health  Sarvicn. 

IKK  Hoc.  2()i;i-023.')(i  nluri  2-1-13:  K:4,'i  am| 
BILLING  CODE  4165-16-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Fursnant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.(k  A])]).),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  he  tdo.sed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552h(c)(4)  and  552l)(c)((i),  Title  5  U.S.C.. 
as  amended.  The  grant  ajijilications  and 
the  discussions  could  disclose 
confidential  trade  .secrets  or  commercial 
property  such  as  jiatentahle  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  jirivacy. 

\'anu!  a!  Connnittee:  National  Ciancer 
Instiliile  Initial  Review  (a'oup;  .Siihconunitlee 
I — Canser  Devel()])nient. 

Date:  March  .5-(>,  21)13. 

I'iina:  4:30  |).in.  to  0:00  p.m. 

/\}>vnda:  To  rciview  and  evaluate  grant 
a])|)li(:alions 

P/oce;  \V(!stin  Ahixandria,  400  (^onrthonse 
.Scpiare,  Alcixandria,  VA  22314. 

(lantact  Parson:  llda  F.  ,S.  Melo.  Fh.D. 


Fnrsuant  to  section  l()(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Ap]).).  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  he  closed  to  the 
jnihlic  in  accordance  with  the 
provisions  set  forth  in  .sections 
552h(c)(4)  and  552l)(c)(()),  Title  5  U.S.C. , 
as  amended.  The  grant  applications  and 
the  di.scussions  could  disclo.se 
confidential  trade  secrets  or  commercial 
jiroperty  such  as  jialentahle  material, 
and  personal  information  concerning 
individuals  a.ssociated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  j)rivacy. 

Xknna  of  (Jonnnitlaa:  Arthritis  and 
Musculoskeletal  and  .Skin  Diseases  Initial 


Rciview  (aoni);  Arthritis  and  Musculoskeletal 
and  Skin  Dis(;ases  .Special  tiranis  Review 
(ionunittcM!. 

Data:  March  7-8.  2013. 

'I'iina:  p.m.  to  2:00  ]).m. 

A;^an(la:'\'o  riniew  and  evaluate  grant 
applications. 

Plaaa:  Hilton  Wasliinglon/Rockvilh;.  17,50 
Rockville  Fike,  Rockville.  MD  20852. 

(lontaat  Parson:  IlUeu  Lin.  Fh.D., 

Scientific  Review  Officer.  Nil I/NIAM.S/R8. 
0701  Democracy  Hlvd.,  .Suite  800,  Flaza  One, 
llethesda,  MD  20817.  301-504-4952. 
linlrI@inail.nih.^ov. 

((Catalogue  of  Federal  DonuLstic  Assistani:e 
Program  Nos.  93.840,  Arthritis, 
Musculoskehdal  and  .Skin  Diseases  R(!si!arch. 
National  Institutes  of  Ihudlh,  HItS) 

Dated:  )anuarv  29.  2013. 

(Carolyn  Baum, 

Program  Analyst.  Offica  of  Padaral  Advisory 
(Jonnnittaa  Policy. 

|FR  Doc.  21113-0227.5  Filed  2-1-13:  H:45  am| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Fursnant  to  suction  l()(d)  of  thu 
Fudural  Advisory  (iommittuu  Act,  as 
amundud  (5  U.S.C.  App.).  notice  is 
huruhy  given  of  the  following  meetings. 

The  meetings  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  .set  forth  in  sections 
552h(c)(4)  and  552h(c)(()),  Title  5  U.S.C., 
as  amended.  The  grant  ajijilications  and 
the  discu.ssions  could  di.sclose 
confidential  trade  .secrets  or  commercial 
property  such  as  jiatentahle  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  con.stitute  a  clearly  unwarranted 
invasion  of  jiersonal  privacy. 

\knna  of  (lonunittaa:  C.aniar  for  .St:ii!ntifi(: 
R(!viow  .Spiicial  Emphasis  Fantd:  .Skcdetal 
Biology  .Structure  and  Regeneration 
Overflow. 

Data:  February  22.  2013. 

Tima:  1 :()()  p.m.  to  2:31)  p.m. 

Agendo;  To  rciview  and  evaluate  grant 
ap])li(:alions. 

Pla(:a:'V]n'.  Weslin  .St.  Francis,  335  Powell 
Street.  .San  Francisco.  C.A  94102. 

Contact  Parson:  Daniel  F  McDonald.  Ph.D., 
.Sciimlifii:  Ren  iew  Officer.  C'.eulijr  for 
.Scientific  Review,  National  luslilules  of 
Ihudlh,  0701  Rockhnige  Drive,  Room  4110, 
M.SC  7814.  Bethesda.  MD  20892.  (301)43.5- 
1215.  nu:donald@(:sr. nih.fiov. 

Naina  of  Conunittaa:  Vasc:ular  and 
Hematology  Inlegratiul  Review  Orou]): 
Hemostasis  ami  Thrombosis  Study  .Section. 

Data:  February  25.  2013. 

Tima:  8:00  a.m.  to  5:00  ]).m. 


National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 


.Scientific  Rciview  Officer,  Rissources  and 
Training  Review  Branch,  Division  Of 
Extramural  Activities,  National  Oancer 
Inslilnte.  Nil  I.  0110  Executive  Boulevard. 
Room  8111,  Bethtisda,  MD  20892-8328.  301- 
490-7481 ,  mckannai@mail.nih. gov. 


Information  is  also  available  on  the 
lnstitnte’s/C]enler's  home  |)age:  http:// 
daainfo.nci.nih.goy/adyisory/irg/ir<’.htm. 
where  an  agenda  and  any  additional 
information  for  IIh;  nujeting  will  hi;  posted 
wlum  available!. 

(Oatalogne  of  Fcideral  Domestic  Assistance 
Program  Nos.  93.392,  (dancer  Construction: 
93.393.  0anc(!r  Cause!  ;mel  Pre!ve!nlie)n 
Re!se!cire:h:  93.3!)4.  Cane:e!r  Deile!ction  anel 
Diagneesis  Re!se!are:h:  93.395,  C,ane:er 
Tre!iitme!nt  Re!se!are:h:  93.3t)0,  Cane:e!r  Bie)le)gy 
Re!seuu'e:h:  93.3‘)7.  (;ane:e!r  (;e!nte!rs  .Suppe)rt: 
93.398.  Cane:e!r  Re!se!are:h  Maiqjejwer:  93.395). 
Cane:e!r  Ce)nlre)l,  N<itie)nid  iustitute!s  e)f  He!alth. 
IBIS) 


Dateel:  )imimrv  29,  2013. 


Melanie  J.  Cray, 

Program  Analyst,  Offica  of  Padaral  Advison' 
Committaa  Policy. 

|I  K  l)e)e:.  2()1  :t-()22«l  Fileiel  2-1-13:  K:45  anil 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 
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roviow  and  nvaluali!  j>ranl 

a|)])li(:ati()ns. 

/Varn:  Sluiralon  Oalt'ina  Santa  Monica 
llolol,  \V«!.sl  I’ico  Bonlovard.  Santa 
Monica.  (;A  ‘)I)4(I5. 

I'Amiuct  Parson:  Itnklitiar  II  .Shall.  I’h.D.. 
DVM.  .Sciontilic  Kin  iow  OITicor.  (unitor  for 
Sciontific  Koviinv.  National  Inslilntos  of 
Health.  (>701  Rocklo(i{>ii  Drive.  Koom  4120. 
M.SC  7802.  Ilethesda.  MD  20802.  (301)  43.3- 
1233.  sluihb&rsr.nih.t’ov. 

\(inia  of  (Aiininittoo:  (ienes.  (Jenomes.  and 
(lenetics  lnlej>raled  Review  (iron]):  (lenetics 
of  Ilealtli  and  Disease  Study  .Section. 

Dotr:  I’elirnarv  2.3-20.  2013. 

7'/ine;8:30  a. in.  to  11:00  a. in. 

To  review  and  evaluate  ”raiit 
ap|)lications. 

Wiice;  Hyatt  Regency  Ilethesda.  One 
Ilethesda  filetro  (ieiiter.  7400  Wisconsin 
Avenue,  lletliesda.  MD  20814. 

(A)nt(icl  Person;  (lierx  l  M  Oorsaro.  I’h.D.. 
Scieiitific  Review  Officer,  (ienler  for 
.Scientific  Review.  National  Institutes  of 
Healtli.  0701  Rockledge  Drive.  Room  2204. 
M.SC  7800.  Ilethesda.  MD  20802.  (301)  433- 
1 04.3 ,  corsoroc^csr.nih .gov. 

Xanw  of  (Joinmiltaa:  (ienter  for  .Scientific 
Review  .S|)ecial  Rmphasis  Panel:  Rare 
Diseases. 

Data:  Felirnarv  2.3.  2013. 

Tima:  10:00  a. in.  to  0:00  p.ni. 

Agenr/o.-To  review  and  evaluate  grant 
a|)|)lications. 

Placa:  National  Instilntes  of  I  lealtli.  0701 
Rockledge  Drive.  Ilethesda.  MD  20802. 
(Virtual  MiHiting). 

Conlact  Parson:  Richard  A  (inrrie.  Ph.D.. 
.Scientific  Review  Officer,  (lenter  for 
.Scientific  Review.  National  Institutes  of 
Health.  0701  Rockledge  Drive.  Room  1108. 
M.SC  7800.  Ilethesda.  MD  20802.  (301)  43.3- 
1210.  cnrriariQcsr. nili.gov. 

Xaina  of  Coininiilaa:  (ienter  for  .Scientific; 
Review  .Special  Rmphasis  Panel:  Risk. 
Prevention  and  Intervention  for  Addictions; 
Overllow. 

Data:  March  1. 2013. 

Tima:  H:()U  a. in.  to  0:00  ji.iii. 

Agenda;  To  review  and  evaluate  gnmt 
a|)|)lications. 

Placa:  Renaissance  Washington  Dfk 
Dn|)ont  (arcle.  1143  New  Hampshire  Avenue 
NW..  Washington.  IX;  20037. 

Contact  Parson:  Kristen  Prentice.  Ph.D.. 
.Scientific  Review  Officer,  ('enter  for 
.Scientific  Review.  National  Institutes  of 
Health.  0701  Rockledge  Dri\e.  Room  3112. 
M.SC  7808.  Ilethesda.  MD  20802.  301-40()- 
0720.  prant icakjiLmail.nib.gov. 

.\ama  of  Committaa:  C.a.nta.T  for  .Scientific 
Review  .Special  Rmphasis  Panel: 
Understaniling  and  Promoting  Health 
Literacy. 

Data:  March  1. 2013. 

'Tima:  8:00  a. in.  to  .3:00  p.ni. 

Agancla:'\'o  review  and  evaluate  grant 
applications. 

P/ace; The  Weslin  Riverwalk.  420  W 
Market  .StriHit.  San  Antonio.  TX  7820.3. 

Contact  Parson:  Rebecca  Henrv.  Ph.D.. 

.Si  ientific  Review  Officer.  (Center  for 
.Scientific  Review.  National  Instilntes  of 
Health.  0701  Rockledge  Drive.  Room  3222. 
MSC  7808.  Ilethesda.  MD  20802.  301-433- 
1717.  banrxrriLmail.nib.gov. 


Xama  of  Committaa:  (Center  for  .Scientific 
Review  .Special  Rmphasis  Panel: 
llioinforniatics  in  .Surgical  .Sciences.  Imaging, 
and  IndeiiendenI  Living. 

Data:  March  1.  2013. 

'Pane;  0:30  a. in.  to  3:00  p.ni. 

Aganda:  To  review  and  evaluate  grant 
a])])lications. 

Placa:  National  Institiiles  of  Health.  0701 
Rockledge  Drive.  Ilethesda,  MD  2t)802. 

Contact  Parson:  Cmo  Peng  Xn.  Ph.D.. 
.Scientific:  Review  Officer.  Center  for 
.Scientific  Review.  National  Institutes  of 
Health.  0701  Rockledge  Drive.  Room  .3122. 
M.SC  78.34.  Ilethesda.  MD  20802.  301-237- 
0870.  .\ a gnofan@csr.nib.gov. 

Xama  of  Committaa:  Center  for  .Scientific 
Review  .Special  Pni|)hasis  Panel:  Pellowshi]): 
.Surgical  .Sciences,  Iliomedical  Imaging  and 
Ilioengineering. 

Data:  March  1.  2013. 

Tima:  12:30  a. in.  to  4:30  ii.ni. 

Agenda;  To  review  and  evaluate  grant 
a])j)lications. 

Placa:  National  Institutes  of  Health,  0701 
Rockledge  Drive.  Ilethesda.  MD  20802, 
(V'irtnal  Meeting). 

Conlact  Penson;  Weihna  Luo.  MD,  Ph.D.. 
.Scientific  Review  Officer,  ('enter  for 
.Scientific  Review.  National  Instilntes  of 
Health.  0701  Rockledge  Drive.  Room  3114. 
M.SC  78.34,  Ilethesda.  MD  20802.  301-43.3- 
1 170,  bio\v@csr.nib.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  03.300.  (Comparative  Medicine: 
03.333.  (Clinical  Re.search.  03.300,  03.333, 
03.337.  03.303-03.300.  03.837-03.844. 
03.840-03.878.  03.802.  03.803.  National 
Inslitiites  of  I  lealth.  I II LS) 

Dated:  )aiuiary  20.  2013. 

Melanie  ).  Cray, 

Program  Anaivst.  Office  ofpadaral  Advisorv 
Committaa  Policv. 

IFR  Doc.  20i:t-(l2284  Filed  2-1-13:  Hil.l  anil 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  .suction  1()((1)  of  tho 
Fudural  Advi.sorv  CCoinmittuu  Act,  as 
ainundud  (h  II..S.C.  A|)|).).  noticu  is 
huruliy  given  of  the  following  mootings. 

Tho  mootings  will  bo  closod  to  tho 
jnihlic  in  accordanco  with  tho 
provisions  sot  forth  in  suctions 
.').S2h(c)(4)  and  .'i52h(c)((i).  Title  5  li.S.C., 
as  iimondod.  d’ho  grant  apjilications  and 
tho  discussions  could  disclo.so 
confidontial  trade  secrets  or  commercial 
property  such  as  patontahlo  material, 
and  jiorsonal  information  concerning 
individuals  a.ssociatod  with  tho  grant 
apjilications,  tho  di.sclosuro  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  jirivacy. 


\’ama  of  Committaa:  Undone]  Heart,  Lung, 
and  Illootl  Insliliile  .Sjiecial  Fnijihasis  Panel: 
Resource  related  research  jirojecl  on 
genetically  modified  rats. 

Data:  Fehriiarv  28,  2013. 

I'ima:  <):()()  a.iii.  to  11:00  a.ni. 

Agenda;  To  review  and  evaluate  grant 
a))plicalions. 

Placa:  National  Institutes  of  I  lealth.  0701 
Rockledge  Drive.  Room  7200.  Ilethesda.  MD 
20802.  (Telejihone  (Conference  (Call). 

Contact  Parson:  Shelley  S.  .Sehnerl,  Ph.D.. 
Scientific  Review  Officer,  Office  of  Scientific 
Review/DFRA.  National  Heart,  Lung,  and 
lllood  Institute,  0701  Rockledge  Drive,  Room 
7200,  Ilethesda.  MD  20802-7024.  301-435- 
0303,  ssabnart@nblbi.nib.gov. 

X’ama  of  Committaa:  National  Heart.  Lung, 
and  lllood  Institute  Special  Emphasis  Panel; 
NHLIII  (Conference  OranI  Review. 

Data:  Fehriiarv  28-March  1.  2013. 

Tima:  10:00  a. in.  to  2:00  ji.ni. 

Agenda;  To  review  and  evaluate  grant 
ajiplications. 

Placa:  National  Institutes  of  Health.  0701 
Rockledge  Drive.  Room  7183.  Ilethesda.  MD 
20802.  (Virtual  Meeting). 

Contact  Parson:  Kristen  Page,  Ph.D.. 
Scientific  Review  Officer,  Office  of  Scientific 
Review/DERA,  National  Heart,  Lung,  and 
lllood  Institute,  0701  Rockledge  Drive,  Room 
7183,  Ilethesda.  MD  20802.  301-433-0723, 
kristan.i)aga@nib.gov. 

((Catalogue  of  F’ederal  Domestic  Assistance 
Program  Nos.  03.233,  National  (Center  for 
.Sleep  Disorders  Research:  03.837.  Heart  and 
Vascular  Diseases  Research;  03.838.  Lung 
Diseases  Research;  03.83!).  lllood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health.  I II  IS) 

Dated:  |anuary  20,  2013. 

Michelle  IToul, 

Program  Amdyst.  Office  ofVadaral  Advisory 
Committaa  Policy. 

IFK  Doc.  2()13-(I227«  F’iled  2-1-13:  8:4.3  aiii| 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pur.suant  to  section  l()(d)  of  the 
Federal  Advisory  ("ommittee  Act,  as 
amended  (.3  IJ..S.C.  App.).  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  he  closed  to  the 
jnihlic  in  accordance  with  the 
jirovisions  set  forth  in  sections 
.3.32h(c)(4)  and  .'■i.32l)(c)(()).  Title  .3  IJ..S.(C.. 
as  iimended.  The  grant  ajijilications  and 
the  discussions  could  di.sclose 
confidential  trade  secrets  or  commercial 
jirojierty  such  as  jiatentahle  material, 
and  jier.sonal  information  concerning 
individuals  iissociated  with  the  grant 
ajijilications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  jiersonal  jirivacy. 
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\'(inu^  of  (Joiniiiitlffa:  Molociilar,  (^olhilar 
and  D(!V(!l()])in(;ntal  Niairoscitaux!  Inl(;<>ral(ul 
K(;vi(;\v  (n’()ii]j;  NiuirodiUnrnntialion, 
Plaslicily.  R(!<>(!n(!nili()n  and  Rlixihinicity 
.Study  .S(!(:li()n. 

I)(itr:  I'nlnnary  27-28.  2018. 

Tinu;:  8:00  a. in.  to  2:00  ]).in. 

A^aiuld :'l'o  rnvinw  and  (ivalnalc!  grant 
ap|)li(:ati()ns. 

R/r/f.i;;  Donlilntnu;  llotnl  Washington.  1.^1.8 
Rliodo  Island  AvoniU!  NW..  Washington.  DC 
2000.8. 

(ahiIocI  P(;rsan:  loanno  '1‘  l''iijii.  I’h.l).. 
.Scioidilic  Roviow  OH’icor.  (knitor  lor 
.Sciontilic  Roviow,  National  Institutos  of 
lloaltli,  0701  Rocklodgo  Drivo.  Room  4184. 
M.SC:  78.80,  Ilolhosda.  Ml)  20892.  (301)  48.8- 
1 1 78.  Iujiij@(:sr. nih.gov. 

jVomo  of  (Jonnnitlca:  VA'.nU'.r  lor  .Sciontilic 
Roviow  .S])ocial  Enipliasis  Ranol:  I'ollowsliij): 
Immunology. 

Dato:  l•’(;l)ruary  28-March  1.  2018. 
77m(;;8:00  a.m.  to  10:00  a.m. 

/\g(;;?f/o:  To  niviow  and  evaluate!  grant 
aijplications. 

P/fjco;  Wasliington  Plaza  Hotol,  10  Thomas 
(lirclo  NW.,  Washington,  DC  2000.8. 

Coniacl  Parson:  Jin  Huang.  Ph.l)., 

.Sciontilic  Roviow  Oniccir.  (A!nlt!r  lor 
.Sciontilic  Rciviciw.  National  Inslilut(!s  of 
II(!alth.  0701  Rocklodgo  Dri\’o.  Room  41!)9, 
M.SC  7812.  nothosda.  Ml)  20892.  801-48.8- 
1 280,  jh377j)@nih.gov. 

Noma  of  Connnitlaa:  Cciiitor  for  .Scicintific 
R(!vi(!W  Special  Hinphasis  Panel:  ARRA: 
Immunology. 

Dole:  March  1 , 201 8. 

'I’inw:  10:00  a.m.  to  2:00  p.m. 

Agandn :'l'o  roviiiw  and  (waluatc!  grant 
ajiplications. 

/Vf/co;  Washington  Plaza  Hotel.  10  Thomas 
farclo  NW.,  Wasliington.  DC  2000.8. 

Contact  Parson:  jin  Huang.  Ph.l).. 

.Scientific  Roviow  Officer,  (xintcir  for 
.Sci(!ntific  Rovi(!w,  National  Instituteis  of 
Health.  0701  Rocklodgo  Drive!.  Reienn  40'1.8tk 
M.SC  7812.  Be!lhosela,  MI)  20892.  801-48.8- 
r2:W.  ih377p@nih.gov. 

((fiitiileiguo  e)f  l'’e!de!ra]  Deimostie:  Assistane:e! 
Preignun  Neis.  98.800,  (Comparative  Me!elie:ine!: 
98.888,  Clinical  Re!,se!are:h.  98.800.  93.888. 
98.337.  98.898-98.890,  98.887-98.844. 
98.840-  98.878.  98.892.  98.898.  Natiemal 
Inslitute!s  eif  Health,  IIHS) 

Datoel:  Januiiry  29,  2018. 

Mie:holl(!  Trout, 

Program  Analyst,  Offica  ofPadaral  Advisory 
Connnittaa  Poliev. 

IPK  Doe:.  2018-02288  PileKl  2-1-18:  8:4.'>  am) 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Ftidoral  Advisory  Cominittoe  Act,  as 
amended  (.5  U.S.C,.  App.),  notice  is 
hereby  given  of  the  following  meetings. 


'The  meetings  will  he  clo.seel  to  the 
public  in  accorelance  with  the 
jirovisions  set  forth  in  .sections 
.'■).‘i2h(c)(4)  and  .S.SZhlcjlO),  Title  h  II..S.(:., 
as  amended.  The  grant  ajijilications  and 
the  di.scussions  could  disclose 
confidential  trade  .si:crets  or  commerciiil 
property  such  as  jiiitentahle  material, 
and  jierson.il  information  concerning 
individuals  a.ssociated  with  the  grant 
apjilications,  the  disclosure  of  which 
would  constitute  a  clearlv  imwarranttKl 
invasion  of  personal  privacy. 

\’ania  of  Connnittaa:  National  Ihiart,  Lung, 
and  Blood  Institute  Special  Enpihasis  Panel: 
SBIR  Contract  Proposal  Passive  MRI 
(Cuidewirc!. 

D(da:  Pehruary  27,  2018. 

Tima:  8:00  ]).ni.  to  4:00  ]).m. 

Aganda:  To  review  and  (ivaluate  c:ontracl 
])ro])osals. 

Placa:  National  Institutes  of  Health.  0701 
Rockhidge  Drivi!.  Suite!  7184,  B(!th(!sda,  Ml) 
20892  (T(!l(!])hone  (Conlerencc!  (Call). 

Contact  Parson:  YingYing  Li-.Smerin, 

Ph.l)..  Ml),  .Scientific  Ri!vi(!w  ()ffic(!r.  Offici! 
of  .St:i(!ntific  R(!vi(!w/DRRA,  National  I  hun  t. 
Lung,  and  Blood  Institute!,  (>701  Re)e:kle!elge! 
Drive.  Reieim  7184,  Be!the!sela.  Ml)  20892- 
7924,  801-48.8-0277.  I ismarin@nhll)i. nih.gov. 

Nama  of  Committaa:  Natiemal  He!iirt.  Lung, 
iinel  Bloeiel  Inslitute  .Spe!e:ial  Lmjihasis  Pime!l; 
Re!se)ure:e!-Re!]cile!el  Re!se!cire:h  Pre)je!e:ls. 

Ihda:  Peliruiiry  27,  2018. 

'l  ima:  8:80  p.m.  lei  .8:80  p.m. 

Aganda:  To  re!vie!w  anel  e!v:ihiate!  gnmt 
iip])lie:iiliems. 

Placa:  Niiliemed  Institutes  eif  I  health.  ()701 
Re)e:kle!elge!  Drive,  .Suite  7180,  Beetheesela,  Ml) 
20892.  (TeleepheiiU!  Ce)nfe!rene:e!  Ciill). 

Contact  Parson : 'Vonv  L  (irenizzei,  Ph.l)., 
.Seeienlifie:  Reeview  ()ffie:e!r,  {)ffie:e!  eif  .Seeienlifie: 
Re!vie!w/DKRA,  Natiemal  Henirt,  Lung,  anel 
Bleieiel  Institute!,  0701  Reieekleeelge!  Drive.  Reieim 
7180,  Beethesela.  MI)  20892-7924,  801-48.8- 
072.8,  craaxzotl@nunl.nih.gov. 

\'ama  of  Committaa:  Natiemal  Heeart,  Lung, 
anel  Bleieiel  Institute  Spe!e:ial  Emphasis  Panel: 
.SBIR  (feintrae:!  Preipeisal  MRI  Myeie;arelinal 
Bieipsy  Eeire:e!ps. 

D(da:  Eeilirueiry  27.  201 8. 

Tima:  4:00  ji.m.  tei  .8:80  p.m. 

Aganda: 'Vo  reivieiw  iinel  eividuale  e:emlrae;t 
]iro])eisals. 

Placa:  Natiemal  Instituteis  eif  Heialth.  0701 
Reieikleielge  Drivei.  Reieim  7184,  Beilheisela.  Mi) 
20892  (Teileiplieine  (hinfeireneie  ('.all). 

Contact  /^fir.sfm:  YingYing  Li-.Smeirin. 

Ph.l)..  Ml).  .Se:ie!ntifie:  Revieiw  ()ffie:e!r.  ()ffie:e! 
of  .Se:ie!ntifie:  Reivieiw/DERA,  Niitiemid  lleiart. 
Lung,  anel  Bleieiel  Institute!.  0701  Reii:kle!elge! 
Drive,  Reieim  7184.  Beithesela.  Ml)  20892- 
7924.  801-43.8-0277,  I ismarin@nhll)i. nih.gov. 
((ialaleigue  eif  Eeieleiral  Deimeistie:  As,sislime:e! 
Preigram  Neis.  98.288,  Natiemal  Center  for 
.Sleiep  Diseireleirs  Reseiare:!!;  98.887,  lleiart  anel 
\hise:ular  Diseiaseis  Reiseiiireih;  !)8.888.  Lung 
Diseiases  Reseiareih;  98.889.  Bleieiel  Diseiaseis 
iinel  Reseiure'.es  Researe'.li,  National  Instituteis 
of  Heialth.  HILS) 


Dateiel:  lamiary  29,  2018. 

Miclielle  Trout, 

Program  Analyst.  Offica  ofPadaral  Advisory 
Connnittaa  Poliev. 

|f'K  t)oi:.  2()i:t-()227<)  Eileiel  2-1-18:  8:4.8  ami 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Puesuaut  to  suction  l()(d)  of  tin; 

Foelonil  Advisory  Committoo  Act,  as 
amondod  (.5  U.vS.C.  App.),  notice  is 
lieiroliy  given  of  a  meeting  of  the  .Slee]) 
Disorders  Research  Advisorv  Board. 

The  meeting  will  he  ojien  to  the 
public  as  indicated  below,  with 
attendance  limited  to  spae:e  available. 
Individuals  who  plan  to  attend  and 
need  sjiecial  assistance,  such  as  sign 
language  inter jiretation  or  other 
rea.sonahle  accommodations,  should 
notify  the  Contact  Person  li.sted  below 
in  advance  of  the  meeting. 

,\ama  of  Connnittaa:  .Shiiip  Disiirdiirs 
Riisiiarch  Advisorv  Board. 

Data:  Eiiliriiarv  2.8-28.  2018. 

Opan:  Eiiliruary  25.  2018,  8:00  a.m.  lo  .8:00 
p.m. 

/\g(!/u/(/;  To  discuss  and  provide  updates 
on  slee]i  and  circadian  research 
developments  and  the  Nil!  sleep  research 
|ilan.  Memliers  of  the  piililic  imalile  to  attend 
the  meeting  in  person  may  hear  the  public 
portion  of  all  discussions  hy  dialing  888- 
790-2021,  passcode  28102.  Briefing  materials 
and  slide  ]iresentalions  can  he  accessed 
electronically  after  the  meeting  starts  using 
the  internet  link  below,  https:// 
\vahmaating.nih.gov/sdral)-20l3-Pah/. 

fVace;  National  Institutes  of  Health. 

Natcher  Building,  4.8  (lenter  Drive, 

(Conference  Rooms  E1/E2.  Bethesda,  Ml) 
20892. 

Opan:  Eehruary  28,  2018.  8:00  a.m.  lo  12:00 
p.m. 

Aganda:'Vo  discuss  and  provide  updates 
on  sleep  and  circadian  research 
develojiments  and  the  Nlll  sleep  research 
]ilan.  Memliers  of  the  public:  unalile  to  attend 
the  meeting  in  |ierson  may  hear  the  public: 
]iortion  of  all  disc:ussicms  liy  dialing  888- 
790-2021.  |iassc:ciclc!  28102.  Briefing  materials 
and  slide  |irc!sentaticins  can  he  ac:c:c!ssc!cl 
c!lc!c:trcmic:ally  after  the  meeting  starts  using 
the  internet  link  below.  /lO/i.s;// 
\vahmaating.nih.gov/sdrab-20l  3-Pah/. 

Placa:  National  Inslilutes  of  I  leallh. 

Natcher  Building.  4.8  (Center  Drive. 

(Ccmfc!renc:c!  Rooms  I‘Cl/E2.  Bethesda,  Ml) 
208!)2. 

Contact  Parson:  Micihael  )  Twery.  Ph.l).. 
Direc:tcir.  National  (Center  cm  .Slc!C!]i  Disorders 
Researc:!).  Division  of  Lung  Diseases.  National 
Hc!arl.  Lung,  and  Blood  Institute,  National 
Institutes  of  Health,  8701  Rcic:klc!clgc!  Drive, 
.Suite  10088.  Bethesda.  Ml)  20892-79.82.  801- 
48.8-01 99.  t\varym@nhlhi. nih.gov. 
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Any  inl(!n!st(;d  ))iMson  may  iilo  writloii 
commoiits  with  tlio  coinmilloo  by  Ibrwarding 
i!m!  slaldimait  to  On;  Contact  I’orson  listed  on 
this  notici!.  'I'lin  statemumt  slionid  include;  tin; 
nanio.  address,  tele))lione  nnnd)(;r  and  \vln;n 
ap|)lic€abl(;.  tin;  business  or  jnolessional 
aililiation  ol  the  inten;st(;d  person. 

In  the  int(;r(;sl  ol  s(;cnrily,  Nlll  has 
instilul(;d  strin}>(;nl  ])roc(;dur(;s  for  i;nlranc(; 
onto  tin;  Nlll  campus.  All  visitor  vehicl(;s. 
including  taxicabs,  hotel,  and  airport  shuttles 
will  he  inspected  helon;  h(;ing  allow(;d  on 
cam))ns.  Visitors  will  he  ask(;d  to  show  one 
form  of  identific:ation  (for  (;xample.  a 
government-issued  ])hoto  ID.  driver's  lic.(;ns(;, 
or  pass|)ort)  and  to  state;  the;  pur])e)se;  eef  their 
visit. 

Infeirmatieni  is  ;dso  available  een  the 
lnstilnle's/C.e;nle;r's  he)me;  jiage; 

WWW  .nhlhi.nih. inf’s/! luiax. him. 
whe;re;  an  age;nela  anel  any  aelelitional 
infe)rmatie)n  leer  the  me;e;ting  will  he;  peesteel 
whe;n  aviiilahle. 

((’.ataleegne  e)f  f'e;ele;ral  De)me;slie:  Assistanex; 
l’re)gr;nn  Nos.  !13.2:f3.  Natiemal  tienter  feer 
.Sle;e;p  lJise)rele;rs  Ke;seare:h;  93.H37.  lle;art  anel 
Vaseadar  Diseases  Reseiireli;  93.8,38.  being 
Di,se;ase;s  Re;se;are:h;  93.839,  Ifleieiel  Disoiise;,s 
anel  Re;sourex;s  Re;se;are:h.  Natiemal  Institnle;s 
eif  lle;alth.  Illl.S) 

Dal(;el:  |anuary  2t).  2013. 

Mie:lie;ili;  'I'reuil, 

Proi’iam  Analyst.  Officn  ofFvdnral  Advisory 
(iommilinn  Policy. 

|1K  Doc.  2()i:t-(l22(i‘l  rili;(i  2-1-13:  H:4.'i  ain| 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  .suction  1()((1)  of  the 
Fuelural  Advisory  (x)uiuiittuu  Act.  as 
aiueiiuluel  (.'>  IJ.S.C.  Apj).).  notice;  is 
huretby  given  eif  the  following  nu;eting. 

The  nit;t;ting  will  be  clexsetl  to  the 
|)uhlic  in  accenelance  with  the 
jirovisions  .se;t  forth  in  seedions 
.').'j2h(c)(4)  anel  .h.'i2h(c)((i).  Title  5  U.S.C.. 
as  ainendeel.  The  grant  applications  anel 
the  eliscussions  could  eli.sclejse 
confidential  trade  secrets  or  commercial 
jiroperty  such  as  patentahle  material, 
and  jier.sonal  information  concerning 
individuals  associatetd  with  the  grant 
a|)plication.s,  the  disclosure  of  which 
would  con.stitute  a  cletarly  unwarranted 
invasion  of  iietrsonal  privacy. 

Xomc  of  CommiHcc:  National  Institute  of 
Diah(;t(;s  and  Digestive;  and  Kidney  Dis(;ase;s 
Sp(;cial  Emiihasis  Panel;  NIDDK  R24 
Applications. 

Dale:  March  12.  2013. 

Time:  12:00  a.m.  to  1:30  ji.in. 

Af’enda:  ‘\'o  r(;view  and  evaluate;  grant 
a|)|)lie;citie)ns. 


Place:  Niitiemal  histitnte;s  of  lle;alth.  Two 
De;moe:rae;y  Plaza,  0707  De;me)e:rae:y 
Honle;varel.  Hi;the;sela.  MD  20892  (Telephone; 
(x)nfe;re;ne;e;  Call). 

(ionlaci  Penson.  Mie:he;le  L.  Barnarel.  Ph.D., 
.Se:ie;nlirie;  Re;vie;w  ()ffie:e;r,  Ri;view  ltrane:h. 
DRA.  NIDDK.  Natiemal  lnslitnle;s  eif  lle;alth. 
Reieim  753.  t)707  Di;moe:rae:y  Honle;varel, 
Be;lhe;sela.  MD  20892-2.542.  (301)  .594-8898. 
l)arn(n(lm@e.\lra.niddk.nih.}’ov. 

((^ataleigne;  eif  Peeeleral  Domestie:  Assistane:e; 
Preigram  Neis.  93.847,  Diahi;te;s, 

Rneie)e:rineile)gy  anel  Meetaheilie:  Re;se;are:h; 
93.848.  Digestive;  Dise;ase;s  anel  Nntritiem 
Rese;are:h:  93.84!),  Kielney  Disease;s.  Urology 
anel  1  le;miite)le)gv  Ri;si;are;h.  Niitiemal  Institutes 
eif  Heialth.  HlbS) 

Date;el:  )annary  2!).  2013. 

David  (ilarv. 

Program  Analyst,  Office  of  Federal  Advisory 
CommiUee  Policy. 

|1'K  Doe:.  2(n:t-()2273  Fileel  2-1-13;  8:4.5  am| 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

l^ursuant  to  section  1()(el)  eif  the 
Federal  Aelvi.seiry  ('.ommittee  Act,  as 
amemled  (.5  IJ.S.C.  App.),  notice  is 
lierehy  given  eif  the  following  meeting. 

The  meeting  will  he  closeel  to  the 
public  in  at:cortlant:e  with  the 
provisions  set  forth  in  .sections 
.'■).'i2h(c)(4)  and  .'■i.52h(c)((i).  Title  .5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  elisclo.se 
confielential  trade  secrets  or  commercial 
property  .sui:h  as  patentahle  material, 
anel  personal  information  concerning 
inelividuals  a.ssociated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  jiersonal  privacy. 

A'ei/ne;  of  CommiUee:  Niitiemal  Institute;  eif 
Diahe;te;s  anel  Dige;stive;  iinel  Kielneiy  Dise;ase;s 
Spe;i:ial  Rm|ihasis  Pane;l:  Preigram  Preije;e;l  em 
Diffeiremtiatiem  eif  (d  Tnie:t. 

Dale:  Ajiril  3,  2913. 

Time:  3:00  p.m.  tei  5:30  p.m. 

/\ge;;?f/e;;  Tei  re;vie;w  anel  eiviiliiiite;  gnint 
iip)ilie:aliems. 

Place:  Niitiemiil  Institnleis  eif  lleialth.  Twei 
De;miie;rai:y  Plazii,  (i707  Di;meie:riicy 
Bemleivarel.  Beitheiselii,  MD  2()8!)2  (Te;le;iilieme; 
Cemfe;re;ne:e;  Ciill). 

Contact  Person:  Maria  R.  Diivila-Bleieim, 
Ph.D.,  .Se;ie;ntifie;  Re;vie;w  ()ffie:e;r.  Reivieiw 
Brane:h.  DRA.  NIDDK,  Natiemal  Institnleis  eif 
lleiciltli.  Reieini  758.  9707  Di;nieie:riie:v 
Bemleivarel,  Beitheisela,  MD  208!)2-5452.  (301) 
594-7(i37,  davila- 
hloomm@extra.niddk.nih.f’ov. 

((Jataleigne;  eif  Feieleiral  Deimeistie:  Assistaneie; 
Preigram  Neis.  93.847,  Diaheiteis, 


Rneleieirineileigy  anel  Meitaheilie;  Re;se;are:h; 

93.848.  Digeistive;  Diseiaseis  anel  Nutritiein 
Re;se;are:h;  93.849.  Kielneiy  Diseiaseis.  Ureileigy 
iinel  1  leimateileigv  Reiseiiireili,  Natiemal  Instituteis 
eif  lleialth.  Illl.S) 

Datiiel:  |iiniiiirv  2!),  2013. 

David  (Jlary, 

Program  AmdvsI.  Office  of  Federal  Advisorv 
Committee  Policy. 

IFK  Doc.  2()i:t-(l2272  riliiel  2-1-13:  8:45  aiiil 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  seiction  l()(d)  of  the 
Imderal  Aelvisorv  CJommittee  Act,  as 
ainendeel  (.5  IJ.S.C.  Ajij).),  notice  is 
hereiby  give;n  of  the  folhnving  meeting. 

The  meeting  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  seictions 
.5.52h(c)(4)  and  .'■i.52h(c)(()).  Title  .5  IJ.S.C., 
iis  iunended.  The  contract  jiroposals  and 
the  discu.ssions  could  di.sclose 
confidential  trade  .secrets  or  commercial 
property  .such  as  jiatentiihle  material, 

;md  personal  information  concerning 
individuiils  associated  with  the  contract 
projiosals,  the  disclosure  of  which 
would  con.stitute  a  cle.irly  unwarranted 
invasion  of  personal  jirivacy. 

Name  of  Committee:  Natiimal  Institnti;  (if 
Allergy  and  Infectimis  Diseases  Sjiecial 
Rmphasis  Panel:  NIAID  Peer  Review  Meeting. 
Date:  Rehrnary  25-29,  2013. 

Time:  8:00  a.m.  In  5:00  ii.ni. 

Agenda:'\'o  review  and  evaluate  contract 
projKisals. 

Place:  .Sheraton — .Silver  .Spring.  8777 
Ueorgia  Avenue.  Silver  Siiring.  MD  20!)10. 

Contact  Person:  Maryam  Reili-1  lariri. 

Ph.D.,  .Scientific  Review  (Ifficer.  Immunology 
Review  Branch.  Scientific  Review  Program, 
DllllS/Nlll/NIAlD.  9700B  Rockledge  Drive. 
M.SC:  7919.  Bethesda.  MD  20892.  301-594- 
3243,  haririmf@niaid.nih.gov. 

((Jatalogne  of  federal  Domestic  Assistance 
Program  Nos.  !)3.855,  Allergy,  Imnninology. 
and  Transplantation  Research:  93.859, 
Microbiology  and  Infections  Diseases 
Research,  National  Institutes  of  Health,  lllbS) 

Dated;  jannarv  29.  2013. 

David  (JIary, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

|I'K  Doc.  201,3-02270  Fil(;(l  2-1-13:  8:45  :im| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute  Amended; 
Notice  of  Meeting 

Notice  is  h(!rel)y  given  oi  a  change  in 
the  meeting  of  the  National  Cancer 
Institute  Sjjecial  Einpliasis  Panel,  March 
11, 2013,  8:00  a.ni.  to  March  12,  2013, 
.'5:00  p.in.,  Milton  VVashington/Rockville, 
17.‘50  Rockville  Pike,  Rockville,  MD 
208.'i2  which  was  published  in  the 
Federal  Register  on  Januarv  17,  2013,  78 
FR  3901 . 

This  notice  is  being  amended  to 
change  the  title  from  “NCI  OmniBus 
Review  Meeting”  to  “Cancer  Detection 
and  Screening  (Omnibus)”.  The  meeting 
is  closed  to  the  public. 

Diit(ul;  January  29.  2013. 

Melanie  ].  Cray, 

Profiaim  Analyst .  Office  of  Federal  Advisory 
Oominillee  Policy. 

ll'R  Doc.  2ni:i-02280  Mlod  2-l-i:{:  am| 

BILLING  CODE  41 40-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (.'5  ll.S.fi.  Ajip.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  he  closed  to  the 
jnihlic  in  accordance  witli  tlie 
provisions  set  forth  in  sections 
.5.'52b(c)(4)  and  .5.'52h(c)(0),  Title  .'5  U.S.C.. 
as  amended.  The  grant  applications  and 
the  discu.ssions  could  di.sclose 
confidential  trade  .secrets  or  commercial 
jirojierty  such  as  jiatentahle  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
ajiplications,  the  disclosure  of  which 
would  con.stitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Instilulo  of 
Nursing  Rosoarch  .S]Ku:ial  Emphasis  Panel, 
Palliative  Care  Research  ('o-(lperative. 

Date:  March  8.  2013. 

Time:  {5:00  a. in.  to  1 :00  ji.in. 

AyencUr'Vo  review  and  evaluate  grant 
ap])licntions. 

Place:  Bethesda  Marriott  .Suites,  071 1 
neinocrac;y  Boulevard,  Bethesda.  MD  20{517. 

Contact  Person:  Mario  Rinaudo.  MD. 
.Scientific  Review  (lificer.  Office  of  Review. 
National  Institute  of  Nursing  Researcli, 
National  Institutes  of  Health,  0701 
Dianocracy  Blvd.  (DEM  1).  .Suite  710, 
Bethesda.  MD  20892.  301-.'i94-.'5973. 
mrinando@mail.nih.<>oy. 


Name  of  Committee:  National  Institute  of 
Nursing  Research  Spiaiial  Emphasis  Panel, 
l-ellowship  &  Mentored  Research  .Scientist 
Develojnnent. 

Date:  Marcli  8,  2013. 

Time:  3:30  p.m.  to  4:30  ]i.m. 

Ayenda:  To  review  and  evaluate  grant 
a])plications. 

Place:  National  Institutes  of  Health,  One 
Dmnocracy  Plaza,  0701  Dmnocracy 
Boulevard.  Bethesda.  MD  208t)2.  (Telephone 
Conference  Call). 

Contact  Person:  Mary  A.  Kelly,  DEA/OR. 
NINR/NIH.  0701  Democracy  Blvd.,  .Suite  700, 
Bethesda.  MD  20892.  301-190-023.5. 
mary.kell\’@nih.goy. 

(Catalogue  of  Federal  Domestic:  Assistance 
Program  Nos.  93.301,  Nursing  Research. 
National  Institutes  of  I  lealtli,  I II  IS) 

Dated:  January  29,  2013. 

Michelle  Trout, 

Program  Amdvst,  Office  of  Federal  Advisory 
Committee  Policy. 

it  R  Doc.  2(n:5-()227()  Filed  2-1-1 :5:  ainj 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  .suction  l()(d)  of  the 
Fudural  Advi.sory  Committuu  Act,  as 
amundud  (.'5  IJ..S.C.  Apj).),  notice  is 
hereby  given  of  the  following  meetings. 

'I’lie  meetings  will  he  closed  to  the 
jnihlic  in  accordance  with  the 
jirovisions  .set  forth  in  .sections 
.'5.'52h(c)(4)  and  5.'52h(c)((>),  Title  5  U.S.C., 
as  amended.  The  grant  ajiplications  and 
the  di.sc:u.ssion.s  could  disclo.se 
confidential  trade  secrets  or  commercial 
projierty  such  as  patentable  material, 
and  jiersonal  information  concerning 
individuals  a,s.sociated  with  the  grant 
ajijilications,  the  di.sclo,sure  of  which 
would  con.stitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  (iraiiiofacial  Research  .Sjiecial 
Emiihasis  Panel:  Review  of  Clinical  (L30}  and 
Pediatric  (E4()J  Nil  I  Loan  repavment 
a|)|)licalions. 

D(de:  F’ehruary  27.  2013. 

'Time:  1():0()  a.m.  to  3:01)  p.m. 

Agenda:  To  riiview  and  evaluate  grant 
ap)ilications. 

Place:  National  Institutes  of  Health,  One 
Democracy  Plaza,  0701  Democracy 
Boulevard,  Bethesda,  MD  208!)2. 

Contact  Person:  Victor  llenriipiez,  Ph.D., 
.Scientific  Review  Officer,  DEA/.SRB/NIDCR. 
1)701  Democracy  Blvd.,  Room  008,  Bethesda, 
MD  20892-4878,  301-431-2405, 
henri(in\'@indcr. nili.gov. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  .S|)ecial 


Emphasis  Panel:  R34/IJ01  Grant  Apiilication 
Review  MI  110. 

Date:  March  12,  2013. 

Time:  1:00  j).m.  to  4:00  |).m. 

Agenda:'\'o  review  and  evaluate  grant 
a|)plications. 

Place:  National  Institutes  of  Health.  One 
Democracy  Plaza,  0701  Democracy 
Boulevard,  Bethesda,  MD  20892. 

Contact  Person:  Marilyn  Moore-Hoon, 

Ph.D.,  .Scientific  Review  Officer,  Scientific 
Review  Branch.  National  Institute  of  Dental 
and  Craniofacial  Research.  0701  Democracy 
Blvd.,  Rm.  070.  Bethesda.  MD  20892-4878'. 
301-394-4801 .  mooremar<S)nidcr.nili.goy. 
((Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Di.sorders  Research.  National  Institutes  of 
Health.  IBIS). 

Dated;  January  29.  2013. 

David  Clary, 

Program  Analyst.  Office  of  Federal  Advisoiy 
Committee  Po lic\ '. 

|FR  tloc.  201:5-02274  Filed  2-l-i:5;  H;4.3  amj 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pur.suant  to  .seelioii  l()(d)  of  the 
Federal  Advi.sory  Committee  Act,  as 
amended  (.3  lJ..S.(i.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  he  clo.sed  to  the 
jiuhlic  in  accordance  with  the 
Jirovisions  set  forth  in  .sections 
.3.32h(c)(4)  and  .‘5.32h(c)((i).  Title  .3  II.S.C., 
as  amended.  The  grant  ajijilications  and 
the  discu.ssions  could  disclo.se 
confidential  trade  secrets  or  commerc:ial 
jirojierty  such  as  jiatentahle  material, 
and  Jiersonal  information  concerning 
individuals  associated  with  the  grant 
ajijilications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  jiersonal  jirivacy. 

Name  of  Committee:  National  Institulu  of 
Environmental  Health  .Sciences  .Sjiecial 
Emjihasis  Panel.  .Sentinel  Animal  .Study  for 
Public  Health. 

Date:  Fehruary  27.  2013. 

Time:  9:00  a.m.  to  4:00  ji.m. 

Agenda:'V(i  review  and  evaluate  grant 
a])|)lications. 

Place:  NIEI  IS/National  Institutes  of  I  lealth. 
Keystone  Building.  330  Davis  Drive.  Research 
Triangle  Park.  NG  27709.  (Telejihone 
Gonference  Gall). 

Contact  Person:  .Sally  Eckert- Tilotta.  Ph.D.. 
.Scientific  Review  Administrator.  Nat. 
Institute  of  Environmental  Health  Sciences. 
Office  of  Program  Ojierations.  .Scientific 
Review  Branch.  P.O.  Box  12233.  Research 
Triangle  Park.  NG  27709.  (919)  341-144(5. 
eckerttl  @nielis.  nili  .gov. 
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i)f  iMutc^ral  Doiniislii;  Assislaiicd 
Program  Nos.  93. 11.^.  Itioinotrv  and  Risk 
Estimation — lloaltli  Risks  from 
I'aivironnumtal  Ex])osnn!s:  ‘13.142.  NlEll.S 
lia/.ardons  Waste;  Worker  llealtli  and  .Safi;ty 
'rraining:  ‘13.143.  NIEIKS  .Siiperfnnd 
I  la/.ardons  .Snbstaiu:t;s — llasic  R(;s(;ar(:h  and 
l-alncation:  ‘)3.8‘(4.  R(;sonn:(;s  and  Manpower 
l)(;\’(;lo|)m(;nt  in  tin;  Environnu;ntal  Health 
.Seienc;es:  93.113.  Biological  R(;sponse  to 
Environmental  Health  Hazards;  93.114. 
Ap])lied  Toxicological  R(;searcli  and  Testing. 
National  Institutes  of  I  i(;alth.  HH.S) 

l)at(;d:  |annarv  29.  2013. 

Carolyn  Baum. 

/’/•o“r<//?i  Anaivst.  Offica  ofFrdanil  Advison’ 
(kwimitlnr  Policy. 

IKK  Dec.  20i;t-()2271  Filed  2-t-13:  K:4.'>  ami 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

I’ursuiint  to  .section  l()(d)  of  tlie 
Fetleral  Advisory  Coniniittee  Act.  as 
amended  (.‘i  II..S.(;.  App.).  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  he  clo.sed  to  tlie 
public  in  accordance  witli  the 
provisions  set  forth  in  sections 
h.')2h(c)(4)  and  .'),‘>2t)(c)(h).  'Fitle  .5  II.S.C.. 
as  amended.  'I'he  grant  applications  and 
the  discu.ssions  could  disclo.se 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  jjersonal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disi;lo.sure  of  which 
would  con.stituti!  a  clearly  unwarranted 
invasion  of  p(;rsonal  privaev. 

\'(iinK  oj  (lommillcc:  National  Heart.  Lung, 
and  Blood  Institute  .Sp(M:ial  Einjjliasis  Panel: 
Review  of  a  resource  grant  ap|)lication  in  rat 
(anhryonic  stem  cell  lines. 

Dote:  lM;hniary  21 . 2013. 

Time:  1:00  p.m.  to  3:00  p.m. 

Agcn(!(i:To  revi(;w  and  *;valuate  grant 
a|)])lications. 

Place:  National  Institutes  of  1  lealth.  0701 
Rockledge  Drive.  Room  72t)0.  Beth(;sda.  MD 
20892.  (T(;l(;|)hone  (ionference  (^all). 

(ionfacl  Person:  .Shelley  .S  .Sehnert.  Ph.D.. 
.Scientific  Review  Officer,  Office  of  .Scientific 
Review/DERA.  National  H(;art,  Lung,  and 
Blood  Institute,  0701  Rockledge  Drive.  Room 
7200.  Bethesda.  MD  20892-7924.  301-43.5- 
0303.  sseh nerl&nhihi. nih.gov. 

((Catalogue  of  E(;d(;ral  Domestic  Assistance 
Program  Nos.  93.233.  National  (ienter  for 
.Sleep  Disord(;rs  Re.s(;arch;  93.837.  Heart  and 
Vascular  Di,s(;ases  Research;  5)3.838.  Lung 
Diseases  R(;searc:h;  93.835).  Blood  Disc;as(;s 
and  R<;sources  Research.  National  Institutes 
of  Health.  HHS) 


Dat(;d:  january  25).  2013. 

Mif;hi;lli;  Trout, 

Program  AnaIvsI.  Office  afPedera!  Advisory 
Oommillee  Policy. 

IKK  Doc.  2()i:)-02277  Filed  2-1-13:  8:4.5  am| 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Fogarty  International  Center;  Notice  of 
Meeting 

Pursuant  to  .suction  l()(d)  of  thu 
Fudural  Advisory  Committou  Act,  as 
amundud  (h  IJ.S.C.  App.),  notice  is 
horuhy  given  of  a  meeting  of  the  Fogartv 
International  Center  Advisory  Board. 

The  meeting  will  he  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
iKHid  special  assistance,  such  as  sign 
language  interpietatioii  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advanf:e  of  the  meeting. 

The  meeting  will  hi;  closml  to  the 
public  in  accordance  with  the 
pi'ovisions  set  forth  in  .sections 
.'5.52h(c.)(4)  and  .5.52l)(cKh).  Title  .5  II..S.C., 
as  amended.  The  grant  ap|)lications 
and/or  contract  Pio]K)sal.s  and  the 
discu.ssions  could  disclo.se  confidential 
traile  .secrets  or  commercial  projjerty 
such  as  |)atental)le  materials,  and 
])ersonal  information  conctuning 
individuals  a.s.sociated  with  the  giant 
apjilications  and/or  contract  pro]K)sal.s. 
the  di.sclosure  of  which  would 
con.stitute  a  clearly  unwananted 
invasion  of  personal  privacy. 

X’ame  of  Committee:  Fogarty  Intiirnalional 
t;i;nti;r  Advisory  Board. 

Date:  Fehruary  2.5-28.  2013. 

Closed:  F(;hruary  25.  2013.  2:00  ji.m.  to 
5:00  p.m. 

Agenda:  To  niview  and  evaluate  grant 
a])pli(:ations  and/or  ])ro])osalK. 

Place:  National  Institutes  of  Health. 
Building  31 . 31  Qinter  Drive.  Ci  Wing.  Room 
B2(;03.  Bethesda.  MD  20  85)2. 

Open:  Fehruary  28,  2013  5):00  a.m.  to  3:00 
|).m. 

Agenda:  Discussions  will  focus  on  n(;w 
dinictions  for  Fogarty  Intiirnational  Hentc;!' 
non-communicahh;  disiiases  portfolio  and 
strengthening  collahorations  between 
r(;search(;rs  and  imj)l(;menters  and 
])olicymakers. 

Place:  National  Institutiis  of  H(;alth. 

Lawton  L.  Chihis  International  House, 
Bethesda,  MD  2085)2. 

Contact  Person:  Roh(;r)  Eiss,  Public  Ihialth 
Advisor.  Fogarty  International  Cienter, 
National  Institutes  of  Health.  31  (ienter  Drive. 
Room  B2c02.  Bethesda.  MD  2085)2,  (301) 
45)8-1 41 5.  EISSimMAlL.X'III.COV. 


Any  int(;r(;s)(;d  iierson  may  file  written 
comments  with  the  committee  hv  forwarding 
the  stat(;nu;nt  to  the  (Contact  P(;rson  list(;d  on 
this  notice.  TIk;  statement  should  include;  tin; 
nanu;.  address,  t(;le])hone  nuinh(;r  and  wli(;n 
ap|)licahl(;.  the  husin(;ss  or  |)roi(;ssional 
affiliation  of  tin;  interested  person. 

In  tin;  inler(;sl  of  securitv.  Nil!  has 
inslilut(;d  slring(;nl  i)rocedur{;s  for  entrance 
onto  the  NIH  campus.  All  visitor  vehicles, 
including  taxicabs,  hotel,  and  airport  sluitth;s 
will  he;  ins|)(;cl(;d  before;  he;ing  iilh)we;el  em 
e.anpnis.  Visiteirs  will  he;  aske;el  tei  sheiw  eine; 
feirni  eif  ieh;ntifie:atie)n  (feir  e;xamph;,  a 
ge)ve;rnme;nt-issue;el  pheite;  ID.  elriver’s  lie:e;nse;. 
eir  piiss]ie)rt)  anel  tei  steite  the;  jnirpeise;  eif  the;ir 
visit. 

Infeirmatiem  is  eilsei  available;  em  the; 
lnstitute;’s/C;e;nte;r's  home;  ])iige;:  www. nih.gov/ 
fic/abont/advisorv.html.  whe;re  an  age;nela 
iinel  any  aehlitiemal  infeirnnitiejn  feir  the; 
me;e;ting  will  he;  ])e)ste;el  when  available. 

(('.atalogue;  e)f  Fe;eh;ral  Demiestie:  Assistime;e; 
Preigram  Neis.  5)3.108.  Mineirity  lnte;rnatie)nal 
Re;.se;are:h  Training  (irant  in  the;  Bie)me;elie:al 
anel  Be;havie)ral  .Se;ie;ne:e;s;  5)3.154.  .Sj)e;e;ial 
Internatieinal  Pe)steh)e;te)ral  Re;se;iire:h  Preigram 
in  Ae:c]uire;el  lmmune)eh;fie:ie;ne;y  .Synelreinie;: 
5)3.188.  lnte;rnalie)nal  (;e)e)|)e;nilive; 

Bie)elive;rsity  Clreiups  Preigram:  5)3.5)34.  Feigiirty 
Internatieinal  Re;se;are;h  (iejllahenatiein  Awarel: 
5)3.5)85).  .Se;nie)r  lnte;rnatie)nal  Fe;lh)w.shi|) 
Awiirels  Preignnn.  Natieinal  lnstitule;s  eif 
He;alth  HH.S) 

Date;el:  )imuiirv  25).  2013. 

Mie:h(;lh;  rroul. 

Program  Aiudvst,  Office  of  Federal  Advisory 
Committee  Policy. 

IKK  Hex:.  2ni;)-()2282  Kiltxl  2-1-13;  8:43  aiiil 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  and 
Instrumented  Initial  Testing  Facilities 
Which  Meet  Minimum  Standards  To 
Engage  in  Urine  Drug  Testing  for 
Federal  Agencies 

AGENCY:  Suh.stanco  Ahu.so  and  Moiital 
Healtli  Sorvicc.s  Admini.stratiou,  HHS. 
ACTION:  Notice. 

SUMMARY:  Tlio  Dopartmont  of  Heialtli  and 
Human  Services  (HH.S)  notifies  Feeleral 
agencies  of  tlie  Lahoiatoiies  and 
Instrumented  Initial  Testing  Facilities 
(HTF)  currently  certified  to  meet  the 
standards  of  the  Mandatory  (luidelines 
for  Fedeial  Workjilace  Drug  Testing 
Programs  (Mandatory  Cuidelines).  The 
Mandatory  Guidelines  were  first 
published  in  the  F’ederal  Register  on 
A])iil  11,  1988  (.53  FR  11970),  and 
suhsecpientlv  revised  in  the  Federal 
Register  on  june  9,  1994  (59  FR  29908); 
.September  30,  1997  (02  FR  51118); 


April  13.  2004  (09  FR  19044);  NovcmhIjc, 

2m n  7r  ru  "" 

^010  (75  FR  22H09). 

A  iu)li(:(.  Iistiiif.  all  (airroiitlv  taatifiod 
I;iil)oraf„nos  and  Instnnnontnd  Initial 

astn.g  Fan.litinsdlTFlispnhlishod  in 

1110  -nderal  Register  dining  the  first 
week  of  eat;h  niontli.  If  any  Laboratory/ 

11 1 1  s  certification  is  suspended  or  ‘ 
levoked,  the  Laboratory/flTF  will  be 

from  snbseip.ent  lists  until  such 
lime  as  It  IS  restored  to  full  certification 
undei  the  Mandatory  Cnidelines 
If  any  Lahoratory/nTF  has  witlulrawn 
from  the  HHS  National  Laboratory 
f^artification  Frogram  (NLCP)  during  the 
past  month,  ,t  will  he  listed  at  the  end 
and  wi  he  omitted  from  the  monthly 
listing  thereafter. 

I  his  notice  is  also  ayailahle  on  the 
Internet  at  http:// 

M^^n^Iyo/•A'p/ae•e..s■u/ny7.s•a.»ov'an(]  http-// 

n  n  ^''(hiiojwaworkpJdce.oov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs 
(nselle  Hensh.  Diyision  of  Workplace 

nJ  n'"’  ‘?,^MHSA/CSAP,  Room  2- 
1042,  Cine  CJioke  Cherry  Road, 

vcon  r'  '^■*'’>'Fmd  20»57:  240-276- 
2000  (yoice),  240-270-2010  (fax). 

SUPPLEMENTARY  INFORMATION;  The 
Mandatory  Guidelines  were  initially 

()rder"j2r  a’  "’ith  Fxecutiye 

JJidi.i  12.,04  and  .section  503  ofPuhlic 

Law  100-71.  The -Mandatory 

Guidelines  for  Federal  Workplace  IJrug  ' 

Ii-Ming  1  rograms”,  as  amended  in  thc> 
leyKsions  listed  ahoye,  re{|uires  .strict 
•standards  that  Laboratories  and 
n-strumented  Initial  Testing  Facilities  , 

(  ITL)  must  meet  in  order  to  conduct  ^ 

drug  and  specimen  yaliditv  tests  on 
nrine  specimens  for  Federal  agencies 

/“'laf-ome  certified,  an  applicant 
Fahoratory/IITF  must  undergo  three 
rounds  of  performance  testing  ,,lus  an 
m  .site  inspection.  To  maintain  that  ^ 
certification,  a  Lahoratory/UTF  must 
particijiate  in  a  (piarterly  performance 
te.stmg  program  plus  undergo  periodic 
on-site  in.spections. 

'”''f'’d'mmted  Initial  p, 
^  ‘Sting  facilities  (IITF)  in  the  ajiplicant 
•stage  of  certification  are  not  to  he 
con.sidered  as  meeting  the  mininunn  r- 

leiiuireinents  described  in  the  HUS 
Nl^andatory  Guidelines.  A  Laboratory/ 
in  F  must  haye  its  letter  of  certification 

NIDA)  which  attests  that  it  has  met 
nnnimum  .standard.s.  ' 

In  accordance  with  the  Mandatory  ^'i 

midehnes  dated  Noyemher  25  2()(j«  i 

7:IFR  71858).  the  following 

Initial  Lai 

I  esting  Facilities  (IITF)  meet  the 
inmimum  standards  to  conduct  drug  ) 


Federal  Regi.ster/ Vo).  78,  23/Mnnrl')v  i?  i 

^ _ 3 /Monday.  February  4,  201 3 /Notices 


•lor  and  specimen  yalidity  tests  on  urine 
<  -siiecimens: 

lMrum„"l«|  r„iii„|  Tesiins  Fadliliiis 

None. 

"  haboratovws 

,,/  A(;L  Lahoratories.  8«)()l  VV.  Lincoln 

Aye.  We.st  Alli.s,  WI  53227,  414-328- 

7«4()8()(, -877-701 0,(Fornierhc 

A Fahoratory)  ‘ 

AGM  Medical  Laboratory,  hic"  100 
Llmgroye  Park,  Rochester,  NY  14024 
.'■>85-429-2204  ’ 

Adyaimed  Toxicology  Network,  35(i0 

TN  « '  omT’  ■  Memphis, 

1 N  38118,  901-794-5770/888-290- 

1150 

Aegis  Analytical  Laboratories,  345  Hill 

^400  ™  '^7210,  015-255- 

2400,  (formerly:  Aegis  Sciences 
/  Goi'iioration,  Aegis  Analytical 
Laboratories,  Inc.) 

Alere  Loxicology  Seryices,  1 1 1 1  Newton 

non  ■‘^«4-301-898<)/ 

HOO-43.1-3823,  (Formerly;  Kroll 
Laboratory  Sjjecialists,  Inc., 

Laboratory  Specialists.  Inc.) 

Alere  loxicology  Seryices,  450 
Southlake  131yd.,  Richmond  VA 
23230  804-378-9130,  (Formerly; 

Kroll  Laboratory  Specialists,  Inc' 

A  Testing  Lab,, ratories.  Inc- 

Kroll  Scientific  Te.sting  Laboraforie.s, 

Ilapti.st  Medical  Genter-Toxicologv 
Udicn-atory,  11401  1-30.  Little  Rock, 

AR  72209-7050,  •'>01-202-2783 
formerly:  forensic  Toxicology’ 
Laboratory  Bajilist  Medical  Center) 
(•Inncal  Reference  Lab.  8433  Quiyira 

D()ctors  Laboratory,  hic..  2900  Julia 
Driye.  Valdosta.  GA  31002.  229-071-  ' 

228 1  j 

DrugSean,  Inc..  200  Precision  Road, 

•Suite  200,  Horsham,  PA  19044  800-  1 

^  235-4890  ’  f 

LlSohly  Laboratories,  Inc..  5  Industrial  I 

1  ark  Driye,  Oxford,  MS  38055,  0(i2- 
23(,-2009 

fortes  Laboratories,  Inc.,  25749  SW  S 

Ganyou  (.reek  Road,  Suite  000.  8 

Uiksonyille.  OR  97070,  50.3-480-1023 
(:-amma-Dynacare  Medical  r 

Laboratories*,  A  Diyi.sion  of  the  h 

jainina-Dynacare  Laboratory 
Partnership,  245  Pall  Mall  Street.  V 

London,  ON'L,  Canada  NtiA  1P4  519-  8( 

979-1030  ■  j 

Laboratory  Gorjjorat ion  of  Anieri,:a  Si 

Holdings.  7207  N.Ge.s.sner  Road, 

I  louston.  TX  77040,  71 .3-850-8288/  F< 

HOO-800-2387 

Laboratory  Gor]K)rat  ion  of  America  ( F 

f'^'*Htan.  NJ  G) 

0880.1,  008-520-2400/800-437-4980  Sc 


(Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Laboratory  Corporation  of  America 
Holdings.  1904  Ale.xander  Driye, 
research  Triangle  Park.  NG  2770?)  919- 
(K„r,n„,iv  ’ 

Lab(,orp  Occujiational  Te.sting  Seryices 
hu:.,  (•ompuGhem  Laboratorhxs,  Inc  •  '  ’  ’ 
H-  Laboratorie.s.  Inc..  A 

•Subsidiary  of  Roche  Biomedical 
Laboratory;  Roche  GompuGhem 
Laboratories,  Inc..  A  Member  of  the 
^  Roche  (n-oiip) 

Laboratory  Gorj, oration  of  America 
Ichcbngs.  1120  Main  .Street,  •Southaytm 

li!  Occupational 

1  ,..sting  Seryices.  Inc.;  MedExpre.ss/ 

I  National  Laboratory  Center) 

~  loiofi"'"’  Hiagnostics. 

10K)1  Renner  Bly,).,  Lenexa.  KS  00219 
91.3-888-3927/800-87.3-8845 
(Formerly:  Quest  Diagnostics  ’ 
ncorporated;  LabOne.  Inc.;  Center  for 
1/  y*  ilorv  Sen-ices,  a  Diyision  of 
LabOne,  hic.,) 

Med  I  ox  Laboratories,  Inc  402  W 
Oounty  Road  D.  St.  Paul.  MN  55112  ’ 

(>•'>  1-0.30-7400/800-8.32-3244 

LaLoratory  Serx-ice.s, 
1.-2.)  NL  2nd  Aye.,  Portland,  OR  972.32 
•>0.3-41 .3-5295/800-950-5295 

Minneiipolis  Veterans  Affairs  Medical 
Center,  forensic  Toxicology  Laboratory. 

\  cteians  Dru-e.  Minneapolis.  MN 
•'3-'1417.  012-72.5-2088 
National  Toxicology  Laboratories. 

Im,.,  1100  (.alifornia  Aye.,  Bakersfield. 

GA  9,3,304,  991-.322-42.50/800-.3.50- 
•351 5 

Faboratory, 

TV  ('iiiioa-Red  Bluff.  Pasadena. 

I  X  7/004,  888-747-3774.  (Formerly 
lJniyer.sity  of  Texas  Medical  Brandi, 
Glinu.al  Ghemi.stry  Diyision;  IJTMB 
athology-Toxic;ology  Laboratory) 

1  aeific  Toxicology  Laboratories,  9.348 
DeSoto  /\ye.,  Ghat.sworth,  GA  91311 

H00-.328-0?)42.(Fornnirly;Gent]i,ela 

Hospita  Airport  Toxic;ology  Laboratory) 

I  athology  Associates  Medical 
Laboratories,  no  We.st  Cliff  Dr.. 

SiJokane.  WA  99204,  .509-755-8991/ 
800-541-7891x7 
Pliamatech.  Inc..  10151  Barnes 
•anyon  Road,  San  Diego,  GA  92121 
85  8-04.3-5  5  5  5 

Quest  Diagnostics  Incorporated  1 777 
N^mitreal  CTrcle,  Tucker.  (!a  .30084. 

HOO  72?)-04.32,  (Formerly;  SmitliKline 
Beecbam  CJmical  Laboratories- 
SinithKIine  Hio-.Science  Laboratories) 

LJiie.st  Diagnostics  Incorporated.  400 
)i<gypt  Road,  Norri.stown.  l^A  19403 
910-031-4000/877-042-2210 
(Formerly:  SinithKIine  Beecham 
Gfinical  Lahoratories;  SinithKIine  Bio- 
•V:ience  Laboratories) 
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Qiu'st  Diagnostics  Incorporated.  8401 
Fallt)rook  Avo.,  West  Hills,  CA  01304, 
818-737-0370,  (Formerly:  SmilliKline 
Beechain  (dinical  Laboratories) 

Redwood  'I'oxicologv  Laboratory, 

30.10  Westwind  Blvd..  .Santa  Rosa,  C;A 
‘K'i403.  707-.170-4434 

.Soutb  Bend  Medical  Foundation.  Inc.. 
.130  N.  Lafayette  Bh'd..  .Soutb  Bend.  IN 
4(i001.  .174-234-4170  xl270 
.Soutbwe.st  Laboratories,  4021  E.  ('.olton 
('.enter  Bouleyard.  .Suite  177.  Pboenix, 
AZ  81040.  002-438-8107/800-27t)- 
0027 

.STERLING  Reference  Laboratories,  2017 
East  1.  .Street,  Tacoma.  Wasliington 
08421, 800-442-0438 
Toxicology  &  Drug  Monitoring 
Laboratory,  llniyersity  of  Mis.souri 
Hospital  &  Clinics.  301  Business  Loop 
70  West,  Suite  208.  Columbia,  M(1 
01203, 173-882-1273 
l]..S.  Army  Forensic  Toxicology  Drug 
Testing  Laboratory.  24tt0  Wil.son  .St., 
Fort  George  C.  Meade,  MD  20711- 
1231.  301-(i77-7081 
*Tbe  .Standards  Council  of  Canada 
(.SC(")  yoted  to  (md  its  Laboratory 
Accnulitation  Program  for  .Substance 
Abuse  (LAF.SA)  elfectiye  May  12.  1908. 
l.iit)oratorie,s  certified  througb  that 
program  were  accredited  to  conduct 
forensic  urine  drug  te.sting  as  recpiired 
by  l)..S.  Department  of  I'ransportation 
(DOT)  regulations.  As  of  that  date,  tlie 
certification  of  those  accredited 
Canadian  laboratories  will  c;ontinue 
under  DOT  authority.  The  responsibility 
for  conducting  (luarterly  ]ierformance 
testing  plus  jieriodic  on-site  inspections 
of  those  LAFSA-accredited  laboratories 
was  transferred  to  the  II. .S.  HITS,  with 
the  HHS’  NLLiP  contractor  continuing  to 
baye  an  actix  e  role  in  the  performance 
te.sting  and  laboratory  ins])ec:tion 
processes.  Other  Canadian  laboratories 
wishing  to  be  considered  for  the  NL(]P 
may  apply  directly  to  the  NLCP 
contractor  just  as  IL.S.  laboratories  do. 

Upon  finding  a  Canadian  laboratory  to 
b(!  (pialified.  HITS  will  recommend  that 
DOT  certify  the  laboratory  (Federal 
Register,  )uly  Iti.  IbttO)  as  meeting  the 
minimum  .standards  of  the  Mandatory 
Guidelines  publi.sbed  in  the  Federal 
Register  on  April  30.  2010  (71  FR 
22809).  After  receiying  DOT 
certification,  the  laboratory  will  be 
included  in  the  monthly  list  of  HH.S- 
certified  laboratories  and  jjarticipate  in 
the  NLCP  certification  maintenance 
program. 

iHiiini!  Denis  Lnnk. 

(^Iwniist.  Division  ofW'orkploco  Pm<’rains. 
(inntor  for  Siibslanco  Ahusa  Provontion, 

SAM  USA. 

IFK  Doc.  2()i:t-02:n()  Filod  2-l-i;C  K:4.'j  iim| 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

[Docket  No.  DHS-201 3-0005] 

Homeland  Security  Information 
Network  Advisory  Committee 
(HSINAC) 

agency:  OILS/OCIO.  DHS. 

ACTION:  Committee  Management:  Notice 
of  Federal  Adyisory  Committee  Meeting. 

SUMMARY:  The  Homeland  .Security 
Information  Network  Adyisory 
Committee  (ILSIN  AC)  will  meet  on 
February  27tb-28th,  2013  in 
Washington,  DC.  The  meeting  will  be 
oj)en  to  the  public. 

DATES:  HSIN  AC  will  meet  Wednesday, 
February  27th,  2013  from  9  a.m.  to  1 
p.m.  and  on  Thursday,  February  28tb, 
2013  from  9  a.m.  to  2  p.m.  Please  note 
that  the  meeting  may  end  early  if  the 
committee  has  completed  its  business. 
ADDRESSES:  Tin;  meeting  will  b(;  held  at 
the  Ronald  Reagan  International  Trade 
Center  (Ronald  Reagan  Building).  1300 
Penn.sylyania  Aye.  NW..  Washington  DC 
20004.  All  yisitors  to  the  Ronald  Reagan 
International  Trade  Center  are  recpiired 
to  show  goyernmeni  identification  for 
admittance  to  the  building.  In  the  eyent 
of  inclement  weather  affecting  the 
Washington,  DC  area,  creating  a  delay  in 
the  o])ening  of  Federal  offices,  the 
contingency  plan  will  be  to  bold  the 
conference  yia  a  teleconference  call  and 
if  possible  Adobe  Connect  session, 
recjuesting  that  all  participants  and 
yisitors  particijiate  yirlually.  If  the 
Federal  goyernment  is  closed,  the 
meeting  will  be  rescheduled.  Please 
prov'ide  your  name,  telephone  number 
and  email  by  close  of  busine.ss  on 
Fcrbruary  21th,  2013,  to  the  contact 
person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT  below. 
Teleconference  lines  will  la;  ayailable 
for  this  meeting. 

For  information  on  facilities  or 
seryices  for  indiyiduals  with  disabilities 
or  to  request  sjjecial  assistance  at  the 
meeting,  contact  Dayid  .Sleigman, 
(I(ivi(i.si(dgni(in@h(].dhs.o()v,  202-317- 
7809,  as  soon  as  po.ssible. 

To  facilitate  public  partici])ation,  we 
are  inyiting  public  comment  on  the 
issues  to  be  considered  by  the 
committee  as  listed  in  the  “Agenda" 
section  ludow.  ('.omments  mu.st  be 
submitted  in  writing  no  later  than 
February  20,  2013  and  must  be 
identified  by  docket  numbcir:  DITS- 
2013-0001  and  may  be  submitted  by 
one  of  the  following  methods: 

•  Fndnml  (dhdnninking  Portal:  hit}):// 
WWW. ivgulat ions. gov.  Follow  the 
instructions  for  submitting  comments. 


•  Enndl:  Dayid  .Steigman, 
david.st(dginan@h(j. dhs.gov.  Include  the 
docket  number  in  the  subject  line  of  llu; 
message. 

•  Fax: 202-317-7078. 

•  AT///.' David  .Sleigman,  Dej/arlmenI 
of  I  lomeland  .Security,  OPS  CIO-D  .Stop 
042(),  241  Murray  Lane,  .SW.,  BLDC  410, 
Washington.  DC '20128-0420. 

Instraciions:  All  submissions  receiyed 
must  include  the  words  “Department  of 
Homeland  .Security"  and  the  docket 
number  for  this  action.  Comments 
receiyed  will  be  j/osted  without 
alteration  at  hUp://www.roguIations.go\\ 
including  any  per.sonal  information 
prov'ided. 

Dockat:  For  access  to  the  docket  to 
read  background  documents  or 
comments  receiyed  by  the  (Homeland 
.Security  Information  Network  Adyisory 
('ommittee),  go  to  http:// 

WWW. ragulat  ions. gov. 

.Short  ])ublic  comment  j/eriods  will  be 
held  during  the  meeting  following 
pre.sentations.  Those  j/rov'iding 
comments  are  recpiested  to  limit  their 
comments  to  3  minutes.  Plea.se  note  that 
the  public  comment  ])eriod  may  end 
before  the  time  indicated,  following  the 
last  call  for  comments.  Contact  the 
indiyidual  listed  below  to  register  as  a 
speak(!r.  Documents  will  be  di.stributed 
to  the  committee  members  during  the 
meeting  and  made  ayailable  to  the 
])ublic  on  February  27,  2013  on  the 
Federal  Register  Web  site  at:  https:// 
www.fadaralwgistar.gov/agancias/ 
honudand-sacnritv-dapart inant .  Tbe.se 
documents  will  be  formatted  in  the; 
Micro.soft  .Suite  software  applications. 
FOR  FURTHER  INFORMATION  CONTACT: 
Designated  Federal  L)ffic;er.  Dayid 
.Steigman,  david .staiginan@hq.dhs.gov , 
Phone:  202-317-7809,  Fax:  202-3.17- 
7078,  or  Alternate  Designated  Federal 
Cfficer,  .Sarah  .Schwettman, 
sarah.schwattinan@hq.dhs.gov,  Phone: 
202-317-7882. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Fadaral 
Advisoiv  Connnittaa  Act,  1  U..S.C.  Apj). 
(Pub.  L.’92-403). 

The  H.SINAC  provides  advice  and 
rec/immendations  to  the  IJ..S. 

De])artment  of  Homeland  .Security 
(DHS)  on  matters  relating  to  HSIN. 

These  matters  include  system 
re/piirements,  operating  ])olicies, 
community  organization,  knowledge 
management,  interoj/erability  and 
federation  with  other  systems,  and  any 
other  asj/ect  of  H.SIN  that  supports  the 
oj/erations  of  DIES  and  its  Ihuleral,  .State, 
territorial,  local,  tribal,  international, 
and  j/rivate  sector  mi.ssion  partners.  The 
H.SINAC  provides  indej/endent  advice 
and  recommendations  to  the  leadership 
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of  DHS  regarding  HSIN.  Tlie  duties  of 
the  HSINAC  are  solely  advisory  in 
nature. 

The  IlSlNACi  will  meet  to  review, 
discuss  and  make  recomimmdations  on 
key  messaging  to  stakelK)lder 
community  showcasing  the  vision  of 
IISIN  and  its  progre.ssive  d(;velo])ment 
(Tforts. 

Agenda 

1.  Opening  and  introductions 

2.  Federal  Advisory  (iommittee  Act  101; 

Ethics 

3.  Discuss  the  reviscul  MSINAO  Charter. 

4.  Mow  Far  We've  (iome:  Provide  an 
update  on  HSIN  program  status  since 
the  August  2010  HSIN  AC  Meeting, 
including  the  OMB  TechStat  Review 
and  HSIN  Business  Case. 

5.  The  HSIN  Release  3  Value 
Projjosition:  The  development  of  the 
revised  program  upgrade  known  as 
HSIN  Release  3  and  a  review  of 
related  program  technology. 

0.  HSlN’s  Alignment  to  the  National 
Information  Sharing  and  ,Safeguarding 
Strategy  and  how  HSIN  aligns  to  the 
Federal  Information  Sharing 
Environment. 

7.  How  W(!’ve  Acted  on  Your 
Recommendations:  Provide  a  review 
of  updates  across  the  HSIN  Work 
Streams  the  Analysis  of  Alternatives, 
HSIN  Business  Case,  and  the  Tech 
Stat  Review  and  how  those  ])rogram 
reviews  led  to  the  decision  to  jnoceed 
with  HSIN  Release  3. 

8.  Respectfully  recjuesl  the  development 
of  recommendations  for  suhmission  to 
the  H.SIN  Program  Management  Office 
and  DITS  leadershij)  going  forward. 
The  HSIN  Program  Management 
Office  seeks  guidance  on  HSIN 
Rfdease  3’s  identity  proofing  process, 
communication  messaging  and 
training  guidance  on  the  suggested 
to])ics  of  identity  proofing,  migration, 
two-factor  authentication,  federatcul 
users  and  community  of  interest  (COI) 
charter  im])lementation. 

llatiul:  laniiary  28.  2013. 
lames  l.anuuo, 

IISIN  Acting  Progrnin  Mnnngcr. 

IFK  Doc.  2()i:{-02:i44  Filed  2-1-13:  H:4,'j  iim| 

BILLING  CODE  9110-9B-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  the  Secretary 

[Docket  No.  DHS-201 2-0074] 

Privacy  Act  of  1974;  Department  of 
Homeland  Security  U.S.  Immigration 
and  Customs  Enforcement — 010 
Confidential  and  Other  Sources  of 
Information  System  of  Records 

agency:  Department  of  Homeland 
Security,  Privacy  Office. 

ACTION:  Notice  of  Privacy  Act  Sy.stem  of 
Records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974.  the  Department  of 
Homeland  Security  [iroposes  to  ujidate 
and  reissue  a  current  Department  of 
Homeland  Security  system  of  records 
titled,  “Dejjartment  of  Homeland 
Secnrity/lJ.S.  Immigration  and  Customs 
Enforcement — 010  Confidential  and 
Other  Sources  of  Information  System  of 
Records.”  This  system  of  records  allows 
the  Dejiartment  of  Homeland  Security/ 
U.S.  Immigration  and  Customs 
Pinforcement  to  collect  and  maintain 
records  concerning  the  identities  of  and 
information  received  from  documented 
(Confidential  Informants  and  other 
sources  who  supply  information  to  U.S. 
Immigration  and  (Customs  Enforcement 
regarding  po.ssihle  violations  of  law  or 
otherwise  in  sujiport  of  law  enforcement 
investigations  and  activities.  With  the 
publication  of  this  updated  system  of 
records,  .several  changes  are  being  made: 
(1)  The  categories  of  individuals  are 
being  u]Ktated;  (2)  new  categories  of 
records  are  being  added;  (3)  routine  uses 
are  being  ujidated;  (4)  new  routine  uses 
are  being  added  to  allow  ICE  to  share 
information  from  the  sy.stem;  and  (.'))  the 
retention  jieriod  of  records  related  to 
confidential  and  other  sources  is  being 
ujKlated.  The  exemptions  for  the 
existing  .sy.stem  of  records  notice  will 
continue  to  be  applicable  for  this  svstem 
of  records  notice.  This  ujidated  sy.stem 
will  continue  to  he  included  in  the 
Department  of  Homeland  Security’s 
inventriry  of  record  sy.stem.s. 

Datns  and  (A)ninwnts:  Submit 
comments  on  or  before  March  (i,  2013. 

In  particular,  comments  are  recpiested 
concerning  the  aj)|)lic.ation  of  the 
exemptions  to  the  newly  added 
categories  of  records.  This  updated 
system  will  he  effective  March  0,  2013. 
ADDRESSES:  You  may  submit  comments, 
identified  by  docket  number  DHS- 
2012-0074  i)y  one  of  the  following 
methods: 

•  Padaral  a-HuInnuiking  Ported: 
http:/ /w’ww  .ragulations.gov.  F’ollow  the 
instructions  for  .submitting  comments. 


•  Fo.v:  202-343-4010. 

•  Mad:  Jonathan  R.  Cantor.  Acting 
Chief  Privacy  Officer,  Privacy  Office, 
Department  of  flomeland  Securitv, 
Washington,  DC  20.128. 

Instructions:  All  submissions  received 
must  include  the  agency  name  and 
docket  number  for  this  rulemaking.  All 
comments  received  will  he  jio.sted 
without  change  to  http:// 

WWW. rcgidations.gov,  including  any 
personal  information  jirovided. 

Docket:  lYir  access  to  the  docket  to 
read  background  documents  or 
comments  received,  please  visit  http:// 
www.rcgnIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  questions,  plea.se  contact:  Lyn 
Rahillv,  Privacy  Officer.  Immigration 
and  Customs  Enforcement,  (202)  732- 
3300,  .500  12th  Street  SW.,  Washington, 
DC  20530-5004.  P’or  privacy  questions, 
please  contact:  Jonathan  R.  Cantor, 
Acting  (ihief  Privacy  Officer,  Privacy 
Office,  Department  of  Homeland 
Security,  (202)  343-1717,  Washington, 
DC  20.528. 

SUPPLEMENTARY  INFORMATION; 

1.  Background 

In  accordance  with  the  Privacy  Act  of 
1974,  5  Ik.S.C.  .5.52a,  the  Deiiartment  of 
Homeland  Security  (DHS)  U.S. 
Immigration  and  Customs  Enforcement 
(ICE)  proposes  to  update  and  reissue  a 
current  DHS  .sy.stem  of  records  titled. 
“DHS/I(]E — 010  Confidential  and  Other 
Sources  of  Information  (COSl)  Sv.stem  of 
Records,”  73  FR  237  (Dec.  9.  20(')8).  This 
System  of  Records  Notice  (SORN)  will 
update  the  categories  of  individuals, 
add  new  categories  of  records  in  the 
sy.stem,  add  and  iqjdate  routine  u.ses, 
and  update  the  retention  jieriod  of 
records  related  to  confidential  and  other 
sources.  As  a  law  enforcement 
investigatory  agency,  ICE  collects  and 
maintains  information  regarding 
possible  violations  of  law  from  a 
number  of  .sources,  including 
Confidential  Informants;  federal,  .state, 
local,  tribal,  territorial,  and  foreign  law 
enforcement  agencies;  and  members  of 
the  public.  This  system  of  records 
allows  ICE  to  collect  and  maintain 
records  concerning  the  identities  of  and 
information  received  from  documented 
Confidential  Informants  and  other 
sources  who  supply  information  to  ICE 
regarding  possible  violations  of  law  or 
otherwise  in  support  of  law  enforcement 
investigations  and  activities. 

Categories  of  individuals  have  been 
updated  in  the  DH. S/ICE— 010  COSI 
SQRN  to  more  accurately  de.scrihe  the 
individuals  about  whom  ICE  collects 
information.  Previously  categorized  as 
‘‘Non-(ionfidential  Informants,” 
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individuals  who  are  not  docinnented  as 
Confidential  Informants,  but  report 
information  to  ICE,  are  now  considered 
“Sources  of  Information.”  while 
government  personnel  acting  in  their 
|)er.sonal  or  professional  cai)acities  and 
law  enforcement  officers  acting  in  their 
professional  caj)acity  are  now  separate 
categories  of  individuals. 

Additionally,  mnv  categories  of 
records  have  hcum  added  to  more 
accurately  reflect  the  ty|)es  of 
information  collected  and  maintained 
on  (Confidential  Informants,  Sources  of 
Information,  and  government  jjersonnel 
and  law  enforcement  officers.  For 
(Confidential  Informants,  fingerj)rints. 
handwriting  samjjles.  Alien  Registration 
Numbers,  co])ies  of  pass|)orts(s). 
immigration  records,  hank  account 
information,  date,  informant  was 
deactivated,  special  skills,  and  internal 
KCE  immioranda  and  other  reports  have 
h(;en  added.  For  Sources  of  Information, 
criminal  history  information,  date  and 
place  j)f  birth,  immigration  history, 
documentation  of  information  received 
and  monetary  jiayment,  and  internal  KCE 
memoranda  and  other  reports  have  been 
added.  For  government  personnel  and 
law  enforcement  officers,  individual’s 
name,  addres.ses,  agency,  nationality, 
and  occupational  information  have  been 
added. 

Routine  u.ses  H  and  (C  are  no  longer 
h(nng  used  in  the  1)HS/I(CE — 010  (COSl 
SORN.  As  a  result,  the  lettering  of  the 
routine  uses  has  hium  amended,  and  all 
routine  uses  following  13  and  (3  have 
he(!n  shifted  up  two  letters. 

Furthermore,  mnv  routine  uses  have 
been  added  to  allow  KCE  to  share 
information  regarding  confidential  and 
other  sources  of  information.  Below  is  a 
sninmarv  of  the  new  routine  uses  and 
their  corresponding  letters: 

F.  To  federal,  state,  local,  tribal, 
territorial,  foreign,  or  international 
agencies  for  the  j)ur])ose  of  obtaining 
information  relevant  and  nece.ssarv  to 
KCE’s  decision  whether  an  individual 
may  act  as  a  (Confidential  Informant; 

(C.  To  courts,  magistrates, 
administrative  tribunals,  parties,  and 
witnesses,  in  the  course  of  immigration, 
civil,  or  criminal  j)roceedings  and  when 
DHS  determines  that  n.se  of  such  records 
is  relevant  and  n(;c(!ssarv  to  the 
litigation  before  a  court  or  adjudicative 
body: 

II.  To  prosi)ective  claimants  and  their 
attorneys  for  the  pnr])ose  of  negotiating 
the  .settlement  of  an  actual  of 
prospective  claim  against  DHS  or  its 
current  or  former  employees,  in  advaiK:(i 
of  the  initiation  of  formal  litigation  or 
proc:eedings; 

I.  To  a  former  emjdoyee  of  DHS  for 
j)urpo.ses  of  responding  to  an  official 


iiupiirv  or  facilitating  c:ommunications 
with  a  former  emj)loyee  that  may  he 
relevant  for  personnel-related  or  other 
official  ])nrposes; 

|.  To  international,  foreign, 
intergovernmental,  and  nndtinational 
government  agencies.  authoriti(!s,  and 
organizations  to  facilitate  the  testimonv 
of  a  (Confidential  Inldrmant  in  a 
criminal,  civil,  or  athnini.strative  case: 

K.  To  federal,  .state,  local,  tribal, 
territorial,  or  foreign  government 
agencies,  as  well  as  to  other  imlividuals 
and  organizations  during  the  conr.se  of 
an  investigation  by  DH.S  or  during  a 
|)roceeding  within  the  purview  of  the 
immigration  and  nationality  laws; 

E.  To  federal,  state,  local,  tribal, 
territorial,  foreign,  or  international 
criminal,  civil,  or  regulatory  law 
enforcement  authorities  when  the 
information  is  mjcessary  for 
collaboration,  coordination,  and  de- 
conlliction  of  investigative  matters, 
])rosecutions.  and/or  other  law 
enforcement  actions; 

N.  To  the  Department  of  State;  when 
it  requires  information  to  consider  and/ 
or  provide  an  informed  response  to  a 
recpiest  for  information  from  a  foreign, 
international,  or  intergovernmental 
agency,  authority,  or  organization  about 
an  alien  or  an  eidbrcemenl  operation 
with  transnational  im])lications. 

Finally,  the  retention  |)eriod  for 
records  j)ertaining  to  (Confidential 
Informants  has  h(;en  ni)dated. 

Breviously.  the  SORN  slated  that  all 
r(;cords  pertaining  to  i;onfidential  and 
other  .sources  of  information  were 
maintained  until  the  eiul  of  the  fisc:al 
year  in  which  the  related  investigative; 
fib;  was  clos(;d.  and  r(;cords  were 
transferred  to  the  F(;deral  Records 
(Center  five  (5)  years  after  the  end  of  that 
fiscal  year.  ICE  is  j)roj)osing  that 
electronic  and  paper  records  pertaining 
to  (Confidential  Informants  are 
maintained  in  active  form  at  KCE 
Headcjiiarters  for  five  (.I)  y(;ars  past  the; 
date  of  a  Confidential  Informant’s 
deactivation  in  order  to  a.ssist  with  anv 
ongoing  ICE  inv(;stigations.  The  records 
will  then  he  archived  and  retained  at 
ICE  H(;ad(]narter.s  for  an  additional  fifty 
(.‘iO)  years,  following  which  the  records 
will  he  destroyed. 

Fortions  of  the  DH,S/KCE-()1()  (COSl 
.System  of  Records  ar(;  exianj)!  from  om; 
or  more  provisions  of  the  Privacy  Act 
because  of  criminal,  civil,  and 
administrative  enforcement 
recinirements.  Individuals  may  recpiest 
information  about  records  pertaining  to 
them  .stored  in  the  DHS/lCE-OlO  (COSl 
.Sy.stem  of  Records  as  outlin(;d  in  the 
“Notification  Rrocedun;”  section  below. 
KCE  reserves  the;  right  to  exempt  various 
records  from  release.  Pursuant  to 


exemjition  .'j  H..S.(C.  5.'j2a(j)(2)  of  the 
Privacy  Act,  portions  of  this  system  are 
(;x(;mi)t  from  .'j  D.S.C.  .'i.'i2a(c)(8),  (c)(4), 

(d) ,  (e)(1).  (e)(2),  (e)(:3),  (e)(4)(C). 

(e) (4)(H).  (e)(.1),  (e)(8),  (1).  and  (g). 
Pursuant  to  5  l]..S.(C.  .'j.'52a(k)(2),  this 
system  is  exeinjit  from  the  following 
])rovisions  of  the  Privacy  Act.  subject  to 
the;  limitations  set  forth  in  tho.se 
suh.sections;  .'j  IJ..S.(C.  .'5.'i2a(c)(8).  (d), 
(e)(1),  (e)(4)((;),  (e)(4)(H).  and  (0.  In 
addition,  to  the  extent  a  record  contains 
information  from  other  exem])t  .systems 
of  records,  KCE  will  relv  on  the 
(;xemptions  claimed  for  those  .systems. 
The  exemptions  for  the  existing  system 
of  records  notice  will  continue  to  he 
apjilicahle  for  this  sy.stem  of  records 
notice  as  jjuhlished  in  the  Federal 
Register  on  August  81,  2009  (74  FR 
4,'5()88).  In  the  context  of  this  updated 
.SORN,  DH.S  is  requesting  comment  on 
the  ajiplication  ofthe.se  exemjKions  to 
the  newly  added  categories  of  records. 
This  .system  will  continue  to  lx; 
included  in  the  DH.S’s  inventory  of 
record  sv.stems. 

(Consistent  with  DH.S’  information¬ 
sharing  mission,  information  stored  in 
the  DHS/KCE-OK)  (COSl  sy.stem  of 
rec:ord.s  may  he  shared  with  other  DH.S 
components  that  have  a  need  to  know 
tlu;  information  to  carry  out  their 
national  security,  law  enforcemiait, 
immigration,  intelligenci;,  or  other 
homeland  .security  functions.  In 
addition,  information  may  lx;  shared 
with  a])])ropriate  federal,  state,  local, 
tribal,  territorial,  foreign,  or 
international  government  agenc:ie.s 
consist(;nt  with  the  routine  uses  set 
forth  in  this  system  of  records  notice. 

II.  Privacy  Act 

The  Privacy  Act  embodies  fair 
information  princi])l(;s  in  a  .statutory 
framework  governing  the  means  by 
which  federal  government  agencies 
collect,  maintain,  use,  and  di.sseminate 
individuals’  records.  The  Privacy  Act 
ajjplies  to  information  that  is 
maintained  in  a  “sy.stem  of  records.”  A 
“system  of  records”  is  a  group  of  any 
records  under  the  control  of  an  ag(;ncy 
for  which  information  is  retrieved  hv 
the  name  of  an  individual  or  by  some 
identifying  numher,  symbol,  or  other 
particular  identifier  a.ssigned  to  the 
individual.  In  the  Privacy  Act.  an 
individual  is  defined  to  encomj;a.ss 
lJnit(;d  .States  citizens  and  lawful 
|x;rmanent  residents.  As  a  matter  of 
]X)licy,  DH.S  extends  administrative 
Ihivacy  Act  protections  to  all 
individuals  where  sy.stems  of  records 
maintain  information  on  IJ..S.  citizens, 
lawfid  permanent  residents,  ami 
visitors. 
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Below  is  the  description  of  the  DHS/ 
KiF-OlO  COSI  System  of  Records. 

In  accordance  with  .'i  IJ.S.C.  .'j.'52a(r), 
DtlS  has  provided  a  report  of  this 
.system  of  records  to  the  Office  of 
Manageimmt  and  Budget  and  to 
Congress. 

System  of  Records 

Ilejjartment  of  Homeland  Security 
(D11S)/II.S.  Immigration  and  (Customs 
Enforcement  (1CE)-()1 0 

SYSTEM  name: 

DHS/lCiE-OK)  Confidential  and  Other 
Sources  of  Information  (CO.SI) 

SECURITY  classification: 

Unclassified.  Law  Enforcement 
Smisitive  (LES). 

SYSTEM  location: 

Records  are  maintained  at  ICE 
Headc|uarters  in  VVa.shington.  UC  and  at 
ICE  field  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Categories  of  individuals  covered  by 
this  system  include: 

(1)  Confidential  Informants: 
Individuals  who  have  been  documented 
as  Confidential  Informants  and  re])ort 
information  to  ICE  regarding  po.ssihle 
violations  of  law  or  other  information  in 
suj)port  of  law  enf(m:ement 
investigations  and  activiti(!S. 
Confidential  Informants  an;  members  of 
the  ])uhlic  acting  in  either  their  personal 
or  })rofe.ssional  c:a])acities. 

(2)  Sources  of  Information: 

Individuals  who  are  not  documented  as 
Confidential  Informants  as  described  in 
(1)  above  who  rejjort  information  to  ICE 
regarding  possible  violations  of  law  or 
other  information  in  support  of  law 
enforcement  investigations  and 
activities.  These  individuals  are 
cooperating  defendants  to  a  criminal, 
civil,  or  administrative  c:a.se  or  members 
of  the  public  acting  in  either  their 
|)er.sonal  or  professional  ca])acities. 

(3)  Federal,  state,  local,  tribal, 
territorial,  or  foreign  government 
])er.sonnel  acting  in  their  personal  or 
professional  capacities. 

(4)  Federal,  state,  local,  tribal, 
territorial,  or  foreign  law  enforcement 
officers  acting  in  their  profes.sional 
capacities. 

(5)  Individuals  rej)orted  by 
Confidential  Informants  and  Sources  of 
Information  or  federal,  state,  local, 
tribal,  territorial  or  foreign  government 
personnel  or  law  enforcement  offic:ers 
acting  in  their  profe.ssional  capacities: 
Individuals  who.se  information  is 
provided  to  ICE  by  the  individuals 
described  in  (1),  (2),  and  (3)  above. 
These  individuals  an;  lypic:ally  jjer.sons 


who  are  alleged  to  have  engaged  in, 
witnes.sed,  or  otherwi.se  been  associated 
with  suspected  illegal  activitv. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Categories  of  records  in  this  system 
may  include: 

For  (Confidential  Informants: 

•  Individual’s  name  (actual  or 
a.ssumed): 

•  ICE  Coididential  Informant 
(id(;ntifying)  number; 

•  Date  ICE  Informant  numh(;r 
a.ssigned: 

•  Date  Informant  was  deactivated; 

•  Addresses; 

•  Nationality; 

•  Occupational  information; 

•  Date  and  place  of  birth; 

•  Physical  description  of  identifying 
features; 

•  S]M;cial  skills  (e.g.,  languages 
spoken,  .sjiecial  certifications,  areas  of 
ex])erti.se); 

•  Photograph  of  Informant; 

•  Finger])rints; 

•  Handwriting  .samjde; 

•  Identifving  numbers,  such  as  Social 
Security  Number,  Alien  Registration 
Number,  driver’s  license  number,  FBI 
ninnher,  and  ])a.ssport  number; 

•  Immigration  hi.storv; 

•  (Criminal  history  information; 

•  (Co])}'  of  driver’s  license; 

•  (Cojjy  of  alien  registration  card; 

•  (Co])V  of  passport (s); 

•  Bank  account  information; 

•  Documentation  of  information 
received  and  the  amount  and  date  of 
any  monetary  payment  made  to  the 
Informant;  and 

•  Internal  ICE  memoranda  and  other 
re))orts  pertinent  to  a  confidential 
informant’s  eligibility,  suitability,  and 
identity. 

For  Sources  of  Information; 

•  Individual’s  name  (actual  or 
assumed); 

•  Addresses; 

•  Nationality; 

•  ()ccu})ational  information; 

•  Criminal  Hi.storv  Information; 

•  Date  and  place  of  birth; 

•  Immigration  history; 

•  Documentation  of  information 
received  and  the  amount  and  date  of 
any  monetary  j)ayment  made  to  the 
Source;  and 

•  Internal  ICE  memoranda  and  other 
rej)orts  i)ertinent  to  a  Source’s 
eligihilitv,  suitahilitv  and  identity. 

For  federal,  state,  local,  tribal, 
territorial  or  foreign  government 
personnel  or  law  enforcement  officers; 

•  Individual’s  Name  (actual  or 
a.ssumed); 

•  Addres.ses; 

•  Agency; 

•  Nationality;  and 


•  Occupational  Information. 

For  individuals  about  whom 

information  is  |)rovided; 

•  Individual’s  name  (alleged  violator, 
witness,  interested  parties,  those 
connected  with  the  investigation); 

•  Alia.ses; 

•  Addresses; 

•  Nationality; 

•  Occupational  information; 

•  Date  and  place  of  birth; 

•  Physical  de.scri])tion  of  identifving 
features; 

•  Photograph  of  the  individual; 

•  Fingerprints; 

•  Handwriting  sample; 

•  Identifying  numbers,  such  as  Social 
Security  Number,  Alien  Regi.stration 
Number,  driver’s  licen.se  number,  FBI/ 
National  Crime  Information  Center 
(N(dC)  number,  and  passport  number; 

•  Telephone  numbers; 

•  Emergency  contact  information; 

•  Association/Organization 
memberships; 

•  (iopy  of  alien  regi.stration  card; 

•  (iopy  of  driver’s  license;; 

•  Registration  number  of  vehicle, 
vessel,  or  aircraft; 

•  ICE  Investigative  case  number; 

•  Internal  DHS/ICE  memoranda  and 
related  materials  regarding  jxxssihle 
violations  of  law; 

•  Criminal  record  information; 

•  Financial  record  information; 

•  Documentation  of  information 
receiv(;d  from  (Confidential  Informants, 
agencies  and  other  individuals; 

•  'Fhe  ICE  office  receiving  the 
information;  and 

•  ICE  Duty  Agent  Log  of  information 
received,  which  contains  some  or  all  of 
the  specific  data  listed  above. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

8  U.S.C.  1357  and  19  U.S.C.  1589a. 
PURPOSE(S): 

The  j)urpose  of  this  system  is  to 
document  and  manage  the  iilentities  of 
and  information  received  from  a  number 
of  sources,  including  Confidential 
Informants,  regarding  possible 
violations  of  law  or  other  information  in 
sup|)ort  of  law  (;nforcement 
investigations  and  activities  conducted 
by  ICE. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  tho.se  di.sclosures 
generallv  permitted  under  5  IJ.S.C. 
552a(h)  of  the  Privacy  Act,  all  or  a 
portion  of  the  records  of  information 
contained  in  this  system  may  be 
disclo.sed  outside  DHS  as  a  routine  u.se 
pursuant  to  5  U.S.C.  552a(h)(3)  as 
follows: 
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A.  To  the  Department  of  Justice  (DOJ). 
including  IJ.S.  Attorney  Offices,  or  other 
federal  agency  conducting  litigation  or 
in  proceedings  before  any  court, 
adjudicative,  or  administrative  body, 
wluai  it  is  relevant  and  necessary  to  the 
litigation  and  one  of  the  following  is  a 
j)artv  to  the  litigation  or  has  an  interest 
in  such  litigation: 

1.  DHS  or  any  com|)onent  thereof: 

2.  any  employee  or  former  em])loy(;e 
of  DHS  in  his/her  official  capacity: 

3.  any  employee  or  former  employee 
of  DHS  in  his/her  individual  ca])ac:ity 
where  DO)  or  DHS  has  agreed  to 
re])resent  the  emj)h)yee:  or 

4.  the  United  States,  or  any  agency 
thereof. 

B.  To  an  agency,  organization,  or 
individual  for  the  purpose  of  performing 
audit  or  oversight  operations  as 
authorized  by  law,  hut  only  such 
information  as  is  necessary  and  relevant 
to  such  audit  or  oversight  function. 

('.  To  appro])riate  agencies,  entities, 
and  ])ersons  when: 

1.  DHS  suspects  or  has  confirmed  that 
the  security  or  confidentiality  of 
information  in  tlie  system  of  records  has 
been  compromised: 

2.  DHS  nas  determined  that  as  a  result 
of  the  suspected  or  confirmed 
com|)romise  there  is  a  risk  of  identity 
theft  or  fraud,  harm  to  econonnc:  or 
])roj)erty  intere.sts.  harm  to  an 
individual,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by 

1)1  IS  or  another  agency  or  entity)  that 
rely  u])on  the  coinjiromised 
information:  and 

3.  tlie  disclosure  made  to  such 
agencies,  entities,  and  persons  is 
reasonably  necessary  to  assist  in 
connection  with  DHS's  efforts  to 
respond  to  the  suspected  or  confirmed 
compromise  and  prevent,  minimize,  or 
remedy  such  harm. 

D.  To  contractors  and  their  agents, 
grantees,  experts,  consultants,  and 
others  performing  or  working  on  a 
contract,  service,  grant,  cooperative 
agreement,  or  other  assignment  for  DHS. 
when  necessary  to  accomi)lish  an 
agency  function  related  to  this  system  of 
records.  Individuals  jirovided 
information  under  this  routine  u.se  are 
subject  to  the  .same  Privacy  Act 
nujuirements  and  limitations  on 
disclosure  as  are  a])plical)le  to  DHS 
officers  and  (nnjiloyees. 

F.  Where  a  record,  either  on  its  face 
or  in  conjunction  with  other 
information,  indicates  a  violation  of 
law,  rule,  nigulation,  or  order,  which 
includes  criminal,  civil,  or  regulatory 
violations,  and  such  di.sclosure  is  pro])er 
and  consistent  with  the  official  duties  of 
the  ])erson  making  the  disclosure,  a 


disclosure  may  he  made  to  federal,  state, 
local,  tribal,  territorial,  international,  or 
foreign  law  (mforcement  agenci(!S  or 
other  apjiropriate  authorities  charged 
with  investigating  or  pro.secuting  a 
violation  or  enforcing  or  implementing 
a  law,  rule,  regulation,  or  order. 

F.  To  federal,  .state,  local,  tribal, 
territorial,  foreign,  or  international 
agencies  for  the  purpo.s(!  of  obtaining 
information  relevant  and  necessary  to 
KiE’s  decision  whether  an  individual 
may  act  as  a  Confidential  Informant. 

C.  To  courts,  magistrates, 
athninistrative  tribunals,  j)arties,  and 
witnesses,  in  the  course  of  imndgration, 
civil,  or  criminal  proceedings  (including 
discovery,  jiresentation  of  evidence,  and 
settlement  negotiations)  and  when  DHS 
determines  that  use  of  such  records  is 
relevant  anil  necessary  to  the  litigation 
before  a  court  or  adjudicative  body 
when  any  of  the  following  is  a  party  to 
or  have  an  interest  in  the  litigation: 

(1)  DHS  or  any  comj)onent  thereof; 

(2)  any  em])lovee  of  DHS  in  his/her 
official  capacity: 

(3)  any  employee  of  DHS  in  his/her 
individual  capacity  where  the 
government  has  agreed  to  re])resent  the 
enijilovee;  or 

(4)  till!  United  States,  where  DHS 
determines  the  litigation  is  likely  to 
affect  DHS  or  any  of  its  comjionents. 

H.  To  prospective  claimants  and  their 
attorneys  for  the  pur|)ose  of  negotiating 
the  settlement  of  an  actual  of 
jirospective  claim  against  DHS  or  its 
c.urrent  or  former  employees,  in  advance 
of  the  initiation  of  formal  litigation  or 
proceedings. 

I.  To  a  former  emjdoyee  of  DI  IS  for 
purjioses  of  resjionding  to  an  official 
inquiry  by  federal,  .state,  local,  tribal,  or 
territorial  government  agencies  or 
profe.ssional  licensing  authorities  or 
facilitating  communications  with  a 
former  emjiloyee  that  may  he  relevant 
and  necessary  for  personnel-related  or 
other  official  purposes  where  DHS 
requires  information  nor  considtation 
assistance  from  the  former  emplovee 
regarding  a  matter  within  that  person’s 
former  area  of  resjionsibilitv. 

J.  To  international,  foreign, 
intergovernmental,  and  multinational 
government  agencies,  authorities,  and 
organizations  to  facilitate  the  testimony 
of  a  Uonfiilential  Informant  in  a 
criminal,  civil,  or  administrative  case  in 
which  the  Uoid'iifential  Informant  is  a 
cooperating  witness  or  party. 

K.  To  federal,  state,  loc.al,  tribal, 
territorial,  or  foreign  government 
agencies,  as  well  as  to  other  indiviihials 
and  organizations  during  the  course  of 
an  investigation  by  DHS  or  the 
processing  of  a  matter  under  DffS’s 
jurisdiction,  or  during  a  proceeding 


within  the  purview  of  the  immigration 
and  nationality  laws,  when  DHS  deems 
that  such  disclosure  is  nece.ssarv  to 
carry  out  its  func.tions  and  statutory 
mandates  or  to  elicit  information 
required  by  DHS  to  carry  out  its 
functions  and  statutory  mandates. 

L.  To  federal,  state,  local,  tribal, 
territorial,  foreign,  or  international 
criminal,  civil,  or  regulatory  law 
eidbrcement  authorities  when  the 
information  is  necessary  for 
collaboration,  coordination,  and  de¬ 
conflict  ion  of  inve.stigative  matters, 
])rosecutions.  and/or  other  law 
enforcement  actions  to  avoid 
duplicative  or  di.sruptive  efforts  and  to 
ensure  the  safety  of  law  enforcement 
officers  who  may  he  working  on  related 
law  enforcement  matters. 

M.  To  federal  and  foreign  government 
intelligence  or  counterterrorism 
agencies  or  components  where  DHS 
becomes  aware  of  an  indication  of  a 
threat  or  ])otential  threat  to  national  or 
international  .security,  or  where  such 
disclosure  is  to  supj)ort  the  conduct  of 
national  intelligence  and  security 
inve.stigations  or  to  assist  in  anti¬ 
terrorism  efforts. 

N.  'fo  the  Dejjartment  of  .State  when 
it  requires  information  to  consider  and/ 
or  j)rovide  an  informed  response  to  a 
request  for  information  from  a  foreign, 
international,  or  intergovernmental 
agency,  authority,  or  organization  about 
an  alien  or  an  enforcement  operation 
with  transnational  implications. 

().  To  the  news  media  and  the  public, 
with  the  a])proval  of  the  Uhief  Privacv 
Officer  in  consultation  with  conn.sel, 
when  there  exists  a  legitimate  public 
interest  in  the  disc.losure  of  the 
information  or  when  disclosure  is 
necessary  to  preserve  confidence  in  the 
integrity  of  DHS  or  is  necessary  to 
demonstrate  the  acconntahility  of  DH.S’s 
officers,  em]jloyee.s,  or  individuals 
covered  by  the  system.  exce])t  to  the 
extent  it  is  determined  that  release  of 
the  sj)ecific  information  in  the  context 
of  a  ])articular  ca.se  would  constitute  an 
unwarranted  invasion  of  iJersonal 
])rivacy. 

DISCLOSURE  TO  CONSUMER  REPORTING 

agencies: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  in  this  system  are  .stored 
electronically  or  on  i)aper  in  .secure 
facilities  in  a  locked  drawer  behind  a 
locked  door.  The  records  are  stored  on 
magnetic  disc.  tape,  digital  media,  and 
UD-ROM. 
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retrievability: 

Record.s  for  (lonfidenlial  Informants 
are  retrieved  l)y  ICE  l)y  their  nuinerical 
identifier  or  the  associated  ICli 
investigative  case  numl)er.  Other  source 
records  are  retrieved  l)y  KiE 
investigative  case  mnnher,  individuars 
name  or  alias  (source,  subject  or  otlier 
person  connected  with  tlie 
investigation),  the  ICE  field  office  which 
received  the  information,  and  the  date 
the  information  was  received. 

safeguards: 

Records  in  this  sy.stem  are 
.safeguarded  in  accordance  with 
ajjplicahle  rides  and  policies,  including 
all  applicable  DHS  automated  .system 
.security  access  jmlicies.  Strict  controls 
have  been  imposed  to  minimize  the  ri.sk 
of  compromising  the  information  that  is 
being  .stored.  Access  to  the  computer 
.system  containing  the  record.s  in  this 
system  is  limited  to  those  individuals 
who  have  a  need  to  know  the 
information  for  the  ])erformance  of  their 
official  duties  and  who  have  apjjrojiriate 
clearances  or  permissions. 

RETENTION  AND  DISPOSAL: 

ICli  is  seeking  ap])roval  for  a  record.s 
retention  schedule  for  the  records 
described  in  this  sy.stem  of  records.  KiE 
])ropo.se.s  to  maintain  both  electronic 
and  pajier-hased  record.s  jiertaining  to 
Cionfidential  Informants  in  active  form 
at  ICE  lleadipiarters  for  five  (.5)  years 
past  the  date  of  an  individual’s 
deactivation  from  being  a  Confidential 
Informant.  The  records  will  then  he 
archived  and  retained  at  ICE 
t  leadcjnarters  for  an  additional  fifty  (.'50) 
vears,  following  which  the  record.s  will 
be  destroyed. 

The  retention  and  disposal  period 
listed  in  the  exi.sting  system  of  records 
notice  will  continue  to  be  applicable  for 
paper-based  records  pertaining  to 
Confidential  Informants  maintained  at 
ICE  field  offices  as  well  as  records 
pertaining  to  Non-Confidential  Sources 
and  individuals  rejjorted  by 
Confidential  Informants  and  Non- 
Confidential  Sources.  Records  are 
maintained  until  the  end  of  the  fiscal 
year  in  which  the  related  investigative 
file  is  closed.  'Fhe  records  are  then 
transferred  to  the  P’ederal  Records 
("enter  five  (.5)  years  after  the  end  of  that 
fiscal  year.  3"he  records  are  then 
destroyed  fifty  (.'50)  years  after  the  end 
of  the  fiscal  year  in  which  fhe  related 
investigative  file  is  closed.  Disjjosal  of 
pa|)er  files  occurs  by  burning  or 
shreilding:  electronic  data  is  disposed  of 
using  methods  approved  by  the  DUS 
Chief  Information  Securitv  Officer. 


SYSTEM  MANAGER  AND  ADDRESS: 

Dejinty  Assi.stant  Director, 

Investigative  Services  Division,  Office  of 
Investigations,  ICE  Ileadijiiarters, 
Potomac  Center  North,  .'500  12th  St.  S\V., 
Washington,  DC  20024. 

NOTIFICATION  PROCEDURE: 

The  Secretary  of  Homeland  Security 
has  exem])fed  this  system  from  the 
notification,  acce.ss,  and  amendment 
procedures  of  the  Privacy  Act  because  it 
is  a  law  enforcement  system.  However, 
DHS/ICE  will  consider  individual 
requests  to  determine  whether  or  not 
information  may  be  relea.sed.  Thus, 
individuals  seeking  notification  of  and 
access  to  any  record  contained  in  this 
system  of  record.s,  or  seeking  to  contest 
its  content,  may  submit  a  request  in 
writing  to  ICE’s  FOIA  Officer,  whose 
contact  information  can  be  found  at 
http://\viv\v. dhs.gov/ foia  under 
“contacts."  If  an  individual  believes 
more  than  one  component  maintains 
Privacy  Act  records  concerning  him  or 
her.  the  individual  may  submit  the 
reijuest  to  the  Chief  Privacy  Officer  and 
Chief  Freedom  of  Information  Act 
Officer.  IJ.S.  Dej)artment  of  Homeland 
Security,  24.'5  Murray  Drive  SW., 
Building  410,  STOP-0.'5.'5(),  Washington, 
DC  20.'528. 

When  .seeking  record.s  about  yourself 
from  this  svstem  of  record.s  or  any  other 
Departmental  .system  of  records  your 
reipiest  must  conform  with  the  Privacy 
Act  regulations  set  forth  in  (5  (iFR  Part 
.'5.  You  must  first  verify  your  identity, 
meaning  that  you  must  provide  your  full 
name,  current  addre.ss  and  date  and 
jilace  of  birth.  Yon  mu.st  sign  your 
request,  and  your  signature  mu.st  either 
be  notarized  or  submitted  under  28 
II.S.C.  174(5,  a  law  that  permits 
statements  to  he  made  under  penalty  of 
perjury  as  a  substitute  for  notarization. 
VVhile  no  .spec:ific  form  is  required,  you 
may  obtain  forms  for  this  jjurpose  from 
the  Chief  Privacy  Officer  and  Chief 
Freedom  of  Information  Act  Officer, 
hitp://\v\v\v.dhs.gov/foia  or  1-8(5(5-431- 
048(5.  In  addition  yon  .should: 

•  Ex])lain  why  you  believe  the 
Department  would  have  information  on 
you; 

•  Identify  which  component(.s)  of  the 
De})artment  yon  believe  may  have  the 
information  about  you; 

•  Specify  when  yon  believe  the 
record.s  would  have  been  created;  and 

•  Provide  any  other  information  that 
will  help  the  P’OIA  staff  determine 
which  DHS  component  agency  may 
have  re.s])on.sive  records. 

If  your  request  is  .seeking  record.s 
jjertaining  to  another  living  individual, 
von  mu.st  include  a  statement  from  that 


individual  certifying  his/her  agreement 
for  yon  to  access  his/her  record.s. 

\\bthont  the  above  information,  the 
com])onent(s)  will  not  be  able  to 
conduct  an  effective  search,  and  your 
request  may  he  denied  due  to  lack  of 
si)ecificity  or  lack  of  compliance  with 
applicable  regulations. 

RECORD  ACCESS  PROCEDURES: 

.See  “Notification  procedure”  above. 

CONTESTING  RECORD  PROCEDURES: 

.See  “Notification  procedure”  above. 

RECORD  SOURCE  CATEGORIES: 

Records  are  obtained  from  other 
federal,  state,  local,  tribal,  and  territorial 
law  enforcement  agencies.  Confidential 
Informants,  and  any  other  sources  of 
information  including  members  of  the 
j)nblic. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  exemption  .5  U..S.C. 
.'5.‘52a(j)(2)  of  the  Privacy  Act.  ])ortion.s  of 
this  svstem  are  exem])t  from  .'5  IJ..S.C. 
.'5'52a(c)(3)  and  (4);  (d);  (e)(1).  (e)(2), 

(e)(3),  (e)(4)(G).  (e)(4)(H).  (e)('5)  and 
(e)(8);  (f),  and  (g).  Pursuant  to  .'5  U..S.C. 
.'5.'52a(k)(2).  this  .svstem  is  exempt  from 
the  following  ])rovi.sions  of  the  Privacy 
Act,  subject  to  the  limitations  set  forth 
in  those  subsections:  5  IJ..S.C.  3.'52a(c)(3), 
(d).  (e)(1).  (e)(4)(G).  (e)(4)(H).  and  (f). 
When  a  record  received  from  another 
system  has  been  exem])ted  in  that 
source  sy.stem  under  .'5  l)..S.G.  .'5.‘52a(j)(2), 
DIES  will  claim  the  same  exemptions  for 
those  record.s  that  are  claimed  for  the 
original  ))rimary  systems  of  record.s  from 
which  they  originated  and  claims  any 
additional  exemptions  set  forth  here. 

Dated:  )ainiary  24.  201  tJ. 

lonathaii  K.  (iantor, 

Aclitig  (diivf  Privacy  Officer,  Department  of 
I  lomelan  cl  Secari  ty. 

U'R  Uoc.  2in:t-02:t4:i  Ulotl  2-l-i:i:  K:4.'i  ami 
BILLING  CODE  9111-28-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Agency  Information  Collection 
Activities:  Application  for  Allowance  in 
Duties 

agency:  IJ..S.  Gu.stoms  and  Border 
Protection,  Dejiartment  of  Homeland 
.Security. 

ACTION:  3()-Day  notice  and  reijuest  for 
comments;  Extension  of  an  existing 
information  collection;  l(5.'51-()()()7. 

SUMMARY:  IJ.S.  Gu.stoms  and  Border 
Protection  (GBP)  of  the  Department  of 
Homeland  .Security  will  be  submitting 
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the  following  information  collection 
nM|nest  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  aj)proval 
in  accordance  with  the  Pajierwork 
Reihiction  Act:  Ajjj)lication  for 
Allowance  in  Unties  (OBB  Form  431. ‘i). 
This  is  a  ])ropo.sed  extension  of  an 
information  collection  that  was 
previously  approved.  OBB  is  ])roposing 
that  this  information  collection  he 
extended  with  no  change  to  the  hnrden 
hours.  This  document  is  j)nhli.shed  to 
obtain  comments  from  the  ])nhlic  and 
aff(M:ted  agencies.  This  information 
collection  was  j)reviously  ])uhlished  in 
the  Federal  Register  (77  FR  73038)  on 
Decemher  7.  2012.  allowing  for  a  00-day 
comment  jieriod.  This  notice  allows  for 
an  additional  30  days  for  public 
comments.  This  j)rocess  is  conducted  in 
accordance  with  .'i  CFR  1320.10. 

DATES:  Written  comments  shoidd  he 
received  on  or  before  March  0,  2013. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
this  information  collection  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
(Comments  should  he  addre.ssecl  to  the 
OMB  Desk  Officer  for  U..S.  Customs  and 
Border  Protection.  Department  of 
I  lomeland  Security,  and  sent  via 
electronic  mail  to 

()ir(i_suhnussion@on}h.(H)j).gov  or  faxed 
to  (202)  3;t.'')-.''i800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Recjuests  for  additional  information 
shoidd  he  directed  to  Tracey  Denning. 
U.S.  Cai.stoms  and  Border  Protection. 
Regulations  and  Rulings.  Office  of 
International  Trade.  90  K  Street  NF.. 

10th  Floor.  Washington.  DC  20229- 
1177.  at  202-32.5-020.1. 

SUPPLEMENTARY  INFORMATION:  C:BP 
invites  the  general  public  and  affected 
Federal  agencies  to  submit  written 
comments  and  suggestions  on  jiroposed 
and/or  continuing  information 
collection  requests  jnirsuant  to  the 
Pajierwork  Reduction  Act  (Pub.  L.  104- 
13).  Your  comments  should  address  one 
of  the  following  four  points: 

(1)  Fvalnate  whether  the  jiroposed 
collection  of  information  is  necessary 
for  the  projier  jrerformance  of  the 
functions  of  the  agency /com jionent, 
including  wluither  the  information  will 
have  jiractical  utility: 

(2)  Fvaluate  the  accuracy  of  the 
agencie.s/comiionents  estimate  of  the 
hurdim  of  the  propo.sed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  u.sed: 

(3)  Enhance  the  ijuality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 


are  to  respond,  including  the  use  of 
approjniate  automated,  electronic, 
mechanical,  or  other  technological 
tiichnicpies  or  other  forms  of 
information. 

Title:  Apjilication  for  Allowanc:e  in 
Duties. 

OMB  Numher:  18.51 -()()()7. 

Foiin  Number:  t3}P  Form  4315. 
Ahstr(i(:l:CMV  f’orm  4315, 
“Application  for  Allowance  in  Duties.” 
is  submitted  to  (IBP  in  instances  of 
claims  of  damaged  or  defective 
im])orted  merchandi.se  on  which  an 
allowance  in  duty  is  made  in  the 
liquidation  of  the  entry.  The 
information  on  this  form  is  used  to 
substantiate  an  importer’s  claim  for 
such  duty  allowances.  (’BP  Form  4315 
is  authorized  by  19  U.S.C.  1508  and 
jirovided  for  hv  19  (’FR  jiart  158.  and 
authorized  by  19  U..S.C.  1508,  Tariff  Act 
of  1930.  'I’liis  form  is  accessible  at: 
http://forms.chp.gov/p(lf/CBP_Forin_ 
4315.pdf. 

Action:  CAiV  propo.ses  to  extend  the 
exjiiration  date  of  this  information 
collection  with  no  change  to  the 
estimated  hnrden  hours  or  to  (31P  Form 
4315. 

Type  of  Review:  Extension  (without 
change). 

Affected  Pid)lic:  Businesses. 
Fstiniated  Number  of  Respondents: 
12.000. 

Fstiniated  Number  of  Total  Annmd 
Responses:  1 2.000. 

Fstiniated  Time  per  Response:  8 
minutes. 

Fstiniated  Total  Annual  Rurden 
Hours:  1 .800. 

Dated:  )aiuiary  29.  2013. 

T  racin'  Dciiniiig, 

Agency  Ctearnnce  Officer.  I'.S.  (aisIoiiis  (ind 
Border  Protection. 

Il-'K  Ooe.  2()i:i-ll2:i:«)  Filed  2-l-i;J:  8:45  ami 
BILLING  CODE  9111-14-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Agency  Information  Collection 
Activities:  Application-Permit-Special 
License  Unlading-Lading-Overtime 
Services 

AGENCY:  U.S.  Customs  and  Border 
Protection.  Dejiartment  of  Homeland 
Security. 

ACTION:  30-Day  notice  and  reipiest  for 
comments;  Extension  of  an  existing 
information  collection:  1851-000.5. 

SUMMARY;  U.S.  (’.ustonis  and  Border 
Protection  (CBP)  of  the  Department  of 
Homeland  Security  will  he  submitting 


the  following  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  ajiproval 
in  accordance  with  the  Paperwork 
Reduction  Act:  Ap])lication-Permit- 
.Special  License  Unlading-Lading- 
Overtime  .Services  (CBP  Form  3171). 

T’his  is  a  pro])osed  extension  of  an 
information  collection  that  was 
previously  a])])roved.  (31P  is  pro|)osing 
that  this  information  coll(!Ction  he 
extended  with  no  change  to  the  burden 
hours.  This  document  is  jnihli.shed  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  information 
collection  was  ])reviou.sly  published  in 
the  Federal  Register  (77  FR  89849)  on 
November  28,  2012,  allowing  for  a  80- 
dav  comment  iieriod.  This  notice  allows 
for  an  additional  30  davs  for  public 
comments.  This  jirocess  is  condui:ted  in 
accordance  with  5  CFR  1320.10. 

DATES:  Written  comments  should  be 
received  on  or  before  March  8,  2013. 
ADDRESSES:  Interested  pijrsons  are 
invited  to  submit  written  comments  on 
this  information  collection  to  the  (Jffice 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
("omments  should  he  addre.sseil  to  the 
OMB  Desk  Officer  for  U.S.  Customs  and 
Border  Protection.  Department  of 
Homeland  .Security,  and  sent  via 
(dectronic  mail  to 

oira_subniission@onib.eoj). gov  or  faxed 
to  (202)  39.5-5808. 

FOR  FURTHER  INFORMATION  CONTACT: 
Reipiests  for  additional  information 
should  be  directed  to  Tracey  Denning, 
U.S.  Customs  and  Border  Protection, 
Regulations  and  Rulings.  Office  of 
International  Trade,  90  K  Street  NE.. 

10th  Floor,  Washington,  DC  20229- 
1177,  at  202-32.5-0285. 

SUPPLEMENTARY  INFORMATION;  CBP 

invites  the  general  jniblic  and  affected 
Federal  agencies  to  submit  written 
comments  and  suggestions  on  jiroposed 
and/or  continuing  information 
collection  reipiests  |)ursuant  to  the 
Pajierwork  Reduction  Act  (Pnh.  L.104- 
13).  Your  comments  should  address  one 
of  the  following  four  ]K)int.s: 

(1)  Evaluate  whether  the  propo.sed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  ])ractical  utility: 

(2)  I'A'aluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumiitions  used; 

(3)  Enhance  the  ijuality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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(4)  Minimize  the  burden  of  the 
c:olle(:tions  of  information  on  those  who 
are  to  resiJond,  including  the  use  of 
a|)])roj)riate  automatcul,  electronic, 
mechanii:al.  or  other  technological 
tec;hni(iues  or  other  forms  of 
information. 

Tit  la:  Ap])lication-Fermit-S|)ec;ial 
License  IJnlading-Lading-Overtime 
S(!rvices. 

OMB  jVi/njher:  Ki.ll-OOOS. 

Fanil  Niinihar:  (dtP  Form  3171. 

Abstract:  The  Application-Pennit- 
S])ecial  Licen.se  llnlading-Lading- 
Overtime  Services  ((^BP  Form  3171)  is 
used  by  commercial  carriers  and 
importers  as  a  recpiest  for  permission  to 
unlade  imported  merchandise,  baggage, 
or  passengers.  It  is  also  used  to  retpie.st 
overtime  servic:es  from  CBP  officers  in 
connection  with  lading  or  unlading  of 
merchandise,  or  the  entry  or  idearance 
of  a  ve.ssel,  including  the  boarding  of  a 
ves.sel  for  preliminary  supplies,  ship’s 
.stores,  sea  stores,  or  ecjnipment  not  to  he 
reladen.  CIBP  Form  3171  is  authorized 
by  in  IJ.S.C:.  1448.  1447,  1448.  1449, 
14.50.  1451,  1452.  1453.  1454,  1455, 

1450  and  1551.  It  is  provided  for  19  (]FR 
4.10,  4.30,  4.37,  4.39,  4.91,  10.00.  24.10, 
122.29,  122.38.  123.8,  140.32  and 
140.34.  This  form  is  accessible  at: 
http:/ /fornis.cbp. gov/ pdf /CBP_Fonu_ 

3 171. pdf. 

(]BP  ])ro])oses  to  extend  the 
ex|jiration  date  of  this  information 
collection  with  no  change  to  the 
estimated  burden  hours  t)r  to  CBP  Form 
3171. 

Tvpc  of  Bevicw:  Extension  (without 
change). 

Affected  Public:  Businesses. 

Estimated  Number  of  Bespondents: 

1 ,500. 

Estimated  Number  of  Annual 
Besponses  per  Bespondent:  200. 

Estimated  Number  of  Total  Annual 
Besponses:  399.000. 

Estimated  Time  per  Besponse:  8 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  51 ,870. 

Hated:  |anuarv  251.  2013. 

Tracey  Denning, 

Agency  (Jlenrance  Officer.  V.S.  Onsloins  and 
Harder  Protection. 

|FK  Doc.  2()i:{-l)2:»27  Filed  2-l-i:i;  8:4.'>  am| 
BILLING  CODE  9111-14-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Privacy  Act  of  1974;  as  amended; 

Notice  to  Amend  an  Existing  System  of 
Records 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  an  amendment  to  an 
existing  .sy.stem  of  records. 

SUMMARY:  Pursuant  to  the  ])rovision.s  of 
the  Privacy  Act  of  1974,  as  amended, 
the  Department  of  the  Interior  is  issuing 
a  public  notice  of  its  intent  to  amend  the 
Bureau  of  Intlian  Affairs  I’rivacy  Act 
system  of  records,  “National  Irrigation 
Information  Management  .System 
(NIIM.S),  Interior,  BIA-34.’’  to  update 
the  system  location,  categories  of 
indivitluals  covered  by  the  system, 
categories  of  records  in  the  system, 
authority  for  maintenance  of  the  system, 
routine  uses,  storage,  safeguards, 
retention  and  di.sjjosal,  .system  manager 
and  addre.ss,  and  records  source 
categories.  'I’he  National  Irrigation 
Information  Management  .System  is  a 
collection,  debt  management,  and 
hilling  system  utilized  bv  various  Indian 
irrigation  projects  operated  by  the 
Bureau  of  Indian  Affairs.  The  .svstem 
facilitates  the  revenue  and  collections 
husine.ss  cycle,  including  billing  for  the 
con.struction,  operation  and 
maintenance  co.sts  of  the  project  which 
are  reimbursable  to  the  Federal 
government. 

DATE:  ('.omments  must  he  received  by 
March  18,  2013. 

ADDRESSES:  Any  person  interested  in 
commenting  on  this  notice  may  do  so 
by:  submitting  comments  in  writing  to 
VVillie  Cliism,  Indian  Affairs  Privacy  Act 
Officer.  12220  Snnri.se  Valley  Drive, 
Reston.  Virginia  20191;  hand-delivering 
comments  to  VVillie  Chism,  Indian 
Affairs  Privacy  Act  Officer,  12220 
.Sunrise  Valley  Drive,  Reston,  Virginia 
20191;  or  emailing  comments  to 
t  t^j  I  lie.  (ill  isni@bia  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Program  Manager,  Bureau  of  Indian 
Aflairs,  Office  of  Trust  .Services, 
Division  of  Water  and  Power,  Denver 
West  Office  Park,  Building  54,  13922 
Denv(;r  West  Parkway,  .Suite  300, 
Lakewood,  Colorado  80401 ,  or 
tele])hone  numher  (303)  231-5240. 
SUPPLEMENTARY  INFORMATION: 

1.  Bac:kground 

The  Bureau  of  Indian  Affairs  (BIA) 
maintains  the  “National  Irrigation 
Information  Management  .System 
(NIIM.S),  Interior,  IlIA-34”  system  of 


records.  ’Die  primary  purpose  of  this 
.system  is  to  facilitate  l)illing,  debt 
management,  and  collection  of 
con.struction,  operation  and 
maintenance  costs  for  irrigation  projects 
that  are  reimhnrsahle  to  the  Federal 
government.  I’he  changes  to  the  svstem 
include  n|)dating  the  .system  location, 
categories  of  individuals  covered  hv  the 
.system,  categories  of  records  in  the 
.system,  authority  for  maintenance  of  the 
system,  routine  uses,  .storage, 

.safeguards,  retention  and  disjio.sal, 
system  manager  and  addre.ss,  and 
records  source  categories.  The  system 
notice  was  last  jrnhlished  in  the  Federal 
Register  on  July  15,  2008  (Volume  73, 
Nnmher  130). 

The  amendments  to  the  system  notice 
will  be  effective  as  propo.sed  at  the  end 
of  the  comment  period  (the  comment 
])eriod  will  end  40  days  after  the 
publication  of  this  notice  in  the  Federal 
Register),  unless  comments  are  received 
which  would  recjuire  a  contrary 
determination.  The  Department  of  the 
Interior  (DO!)  will  jmhlish  a  revised 
notice  if  changes  are  made  based  upon 
a  review  of  the  comments  received. 

11.  Privacy  Act 

'Phe  Privacy  Act  of  1974.  as  amended 
(5  U..S.C.  552a).  embodies  fair 
information  principles  in  a  statutory 
framework  governing  the  HKxms  by 
which  Federal  Agenc:ies  collect, 
maintain,  use,  and  di.sseminate 
individuals’  personal  information.  'Phe 
Privacy  Act  aj)plies  to  information  that 
is  maintained  in  a  “system  of  records.” 

A  “system  of  records”  is  a  group  of  anv 
records  under  the  control  of  an  agency 
for  which  information  is  retri(;ved  by 
the  name  of  an  individual  or  by  some 
identifying  nnmher,  .symbol,  or  other 
identifying  ])articnlar  assigned  to  the 
individual.  In  the  Privacy  Act,  an 
individual  is  defined  to  encompass  IJ.S. 
citizens  or  lawful  permanent  residents. 
As  a  matter  of  policy,  DOl  extends 
administrative  Privacy  Act  protections 
to  all  individuals.  Individuals  may 
retjiiest  act;es.s  to  their  own  records  that 
are  maintained  in  a  .system  of  records  in 
the  po.sse.ssion  or  under  the  control  of 
DOI  by  complying  with  DOl  Privacy  Act 
regulations,  43  (’,FR  jiart  2. 

The  Privacy  Act  requires  eac:h  agency 
to  |)nblish  in  the  F’ederal  Register  a 
description  ilenoting  the  type  and 
character  of  each  sy.stem  of  records  that 
the  agency  maintains  and  the  routine 
uses  of  each  system  to  make  agency 
record-keeping  practices  transparent, 
notify  individuals  regarding  the  uses  of 
their  records,  and  assi.st  individuals  to 
more  easilv  find  siK:h  records  within  the 
agency.  Below  is  the  description  of  the 
Bureau  of  Indian  Affairs  “National 
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Irrigation  Information  Management 
Systciin  (NIIMS),  Interior,  BIA-34.” 
system  of  rtH:ords. 

In  accordance  with  .'i  IJ.S.C.  .'i.'i2a(r). 
I)()I  lias  jirovided  a  report  of  this  system 
of  records  to  the  Office  of  Management 
and  Budget  and  to  ( Aingrciss. 

III.  I’uhlic  Disclosure 

Before  including  your  aildress.  phone 
nnmher.  email  addniss,  or  otliiir 
personal  identifying  information  in  your 
comment,  you  should  he  aware  that 
your  entire  comment,  including  your 
jiersonal  identifying  information,  may 
Im!  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

Dated:  juiuiury  l(i,  2013. 

Willie  S.  (,'liisiii, 

Indian  Alfairs  Pi ivacy  Act  Officer.  Officn  of 
llw  Assistant  Socrotan'  for  Indian  Affairs. 

SYSTEM  NAME: 

National  Irrigation  Information 
Management  Svstem  (NIIMS).  Interior. 
BIA-34. 

SYSTEM  LOCATION: 

The  system  is  located  at  the  Bureau  of 
Indian  Affairs.  Office  of  Information 
Operations  (OIO),  1011  Indian  School 
Road  N\Y..  .Suite  177.  Alhiupierque.  NM 
87104.  Records  may  also  he  located  at 
the  BIA,  Office  of  Trust  Services. 
Division  of  Water  and  Power.  Denver 
We.st  Office  Park.  Building  54,  13022 
Dmiver  West  Parkway.  Suite  300. 
Nikewood.  Colorado  80401;  BIA 
Regions,  agencies;  and  other  BIA 
locations  resjionsihle  for  hilling,  debt 
collei;tion.  and  debt  management  for 
customers  of  Indian  irrigation,  operation 
and  maintenance,  and  construction 
projects  op(;rated  by  the  BIA. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  the  svstem 
inc;hide  current  and  former  landowners 
and  lessees.  Federal  emplovees,  state 
and  local  govm  nment  employees.  Tribal 
government  officials,  and  other 
individuals  re.s|)on.sil)le  for  reimbursing 
the  government  for  the  construction  of 
Indian  Irrigation  Projects  or  to  whom 
the  operation  and  maintenance  costs  of 
the  jjrojects  have  been  or  will  he 
assessed,  and  other  individuals  with 
whom  business  is  conducted. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

(1)  This  system  contains  records  such 
as.  d(;eds.  maps,  land  surveys,  biases, 
land  designation,  land  re-designation 
records  reflecting  current  and  former 


owners  of  land  and  les.sees  on  which 
Indian  Irrigation  projects  are 
con.strncted,  including  name,  social 
.security  numher,  account/ID,  whether 
tlu!  owner  is  a  Federal  entity  (exem|)t 
from  certain  colbiction  actions),  hulian 
(pertinent  to  revenue  classification),  or 
whether  the  land  is  fee  or  trust,  tax 
identification  numher.  Indian 
identification  numher.  owner  or 
customer  identification  numh(!r.  phone 
numher,  name,  address,  permits  and 
leases:  2)  hilling  information,  including 
name  of  debtor,  addre.ss.  tax 
identification  numher.  .social  .security 
numher.  ownership  interests,  rate  hilled, 
amount  chargetl.  intere.st  and  j)enalty. 
collection  actions,  name  of  the  person 
who  remits  payment,  check  numher. 
and  amount  ])aid;  and  3)  information 
about  land  on  which  irrigation  jjrojects 
are  constructed,  including  land 
con.struction  data,  county  assigned 
district  identifier,  acreage.  descri])tion 
of  location,  name  of  owner  or  les.see. 
water  deliverv  location,  time  and  date  of 
re(|ue.sted  water  deliverv,  duration  of 
water  delivery,  rate  of  water  ilow,  croj) 
statistics,  and  the  value  of  the 
construction  debt  allocated  to  the  land. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

25  IJ..S.(;.  C;haj)ter  11.  Irrigation  of 
Allotted  bands;  31  U.S.C.  3711, 
Collection  and  (bimpromi.se:  and  25 
CFR  Part  171.  Irrigation  Operations  and 
Maintenance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  pur|)ose  of  the  system  is 
for  hilling,  to  ])roperly  account  for 
realized  receivables  (stemming  from 
costs  reimhursable  to  the  P'ederal 
government)  and  to  demand  payment 
for  them.  The  sy.stem  is  also  routinely 
used  for  tracking  account  balances, 
reporting,  and  for  debt  management 
including  collections  and  other  actions 
(such  as  write-off),  to  facilitate  financial 
accounting,  compliance,  collections  and 
debt  management. 

In  addition  to  those  disclosures 
generally  jiermitted  under  5  U.S.C. 
552a(h)  of  the  Privacy  Act,  disclosures 
outside  DOI  may  he  made  as  a  routine 
u.s(!  pursuant  to  5  IJ.S.C.  552a(h)(3)  as 
follows: 

(1)  (a)  To  any  of  the  following  entiticxs 
or  individuals,  when  the  circumstances 
set  forth  in  jjaragraph  (h)  are  met; 

(i)  The  U.S.  Department  of  justice 
(IX))): 

(ii)  A  court  or  an  adjudicative  or  other 
administrative  body; 

(iii)  A  party  in  litigation  before  a  court 
or  an  adjudicative  or  other 
administrative  body;  or 


(iv)  Any  DOI  employee  acting  in  his 
or  her  individual  capacity  if  DOI  or  DO) 
has  agreed  to  represent  that  employee  or 
j)ay  for  i)rivate  repre.sentation  iif  the 
emplovee; 

(h)  VVhen; 

(i)  One  of  the  following  is  a  ])artv  to 
the  proceeding  or  has  an  intere.st  in  tlu; 
])roceeding: 

(A)  DOI  or  any  com])onent  of  DOI: 

(B)  Any  other  [‘'ederal  agency 
appearing  before  the  Office  of  Hearings 
and  Appeals; 

((’)  Any  DOI  em])loyee  acting  in  his  or 
her  official  capacity: 

(D)  Any  DOI  emi)loyee  acting  in  his 
or  her  individual  capacity  if  DOI  or  DO) 
has  agreed  to  rejjresent  that  emj)loyee  or 
pay  for  jjrivate  repre.sentation  of  the 
employee; 

(F)  The  United  States,  when  DO) 
determines  that  DOI  is  likely  to  he 
affected  by  the  proceeding:  and 
(ii)  DOI  deems  the  di.sclosnre  to  he: 

(A)  Relevant  and  nece.ssary  to  the 
jaoceeding:  and 

(B)  (Jompatihle  with  the  ])nrpose  for 
which  the  records  were  compiled. 

(2)  To  a  congre.ssional  office  in 
re.s|)on.se  to  a  written  in(|niry  that  an 
individual  covered  by  the  system,  or  the 
heir  of  such  individual  if  the  covered 
individual  is  deceased,  has  made  to  the 
office. 

(3)  'I’o  any  criminal,  civil,  or 
regulatory  law  enforcement  anthoritv 
(whether  Federal,  .state,  territorial,  local, 
tribal  or  foreign)  when  a  record,  either 
alone  or  in  conjunction  with  other 
information,  indicates  a  violation  or 
potential  violation  of  law — criminal, 
civil,  or  regulatory  in  nature,  and  the 
disclosure  is  compatible  with  the 
]niri)ose  for  which  the  records  were 
comijiled. 

(4)  To  an  official  of  another  Federal 
agency  to  ijrovide  information  needed 
in  the  performance  of  official  duties 
related  to  reconciling  or  reconstructing 
data  files  or  to  enable  that  agency  to 
respond  to  an  iiKjuiry  by  the  individual 
to  whom  the  record  jjertains. 

(5)  To  Federal,  .state,  territorial,  local, 
tribal,  or  foreign  agencies  that  have 
nuinested  information  relevant  or 
necessary  to  the  hiring,  firing  or 
retention  of  an  enqdovee  or  contrac:tor, 
or  the  issuance  of  a  .security  clearance, 
licen.se.  contract,  grant  or  other  benefit, 
when  the  disclosure  is  compatible  with 
tlie  purpose  for  which  the  records  were 
coinjiiled. 

(8)  To  rejjre.sentatives  of  the  National 
Archives  and  Rei:ord.s  Administration  to 
conduct  records  management 
insjjections  under  the  authority  of  44 
U.S.C.  2904  and  2808. 

(7)  To  state  and  local  governments 
and  tribal  organizations  to  provide 
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information  iKKuled  in  response  to  court 
order  and/or  discovery  purposes  related 
to  litigation,  when  the  disclosure  is 
coini)atihle  with  the  ])nrpose  for  which 
the  records  wen;  compiled. 

(8)  'I’o  an  expert,  consultant,  or 
contractor  (including  em])loye(;s  of  the 
contractor)  of  1X)I  that  ])erforms  services 
retjuiring  ac;cess  to  the.se  records  on 
IXfl’s  hehalf  to  carry  out  the  ])nr])oses 
of  the  system. 

(tt)  To  appropriate  agencies,  entities, 
and  ])ersons  wlien: 

(a)  It  is  suspected  or  confirmed  that 
the  secairity  or  coid'identiality  of 
information  in  the  system  of  records  has 
been  compromised;  and 

(h)  The  Dei)artment  has  determined 
that  as  a  result  of  the  suspected  or 
confirmed  com])romise  there  is  a  risk  of 
harm  to  economic  or  ])ro})erty  intere.st, 
identity  theft  or  fraud,  or  harm  to  the 
.security  or  integrity  of  this  sy.stem  or 
other  systems  or  ])rograms  (whether 
maintained  hy  the  Department  or 
another  agency  or  entity)  that  rely  u])on 
the  compromised  information;  and 

(c)  The  di.sclosure  is  made  to  such 
ag(;ncies,  entities  and  persons  who  are 
reasonably  necessary  to  assist  in 
connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  com])romise  and  prevent, 
minimize,  or  remedy  such  harm. 

(10)  To  the  Office  of  Management  and 
budget  during  the  coordination  and 
clearance  process  in  connection  with 
legislative  affairs  as  mandated  by  OMb 
(iircular  A-10. 

(11)  To  the  Dejiartment  of  the 
Treasury  to  ret:over  debts  owed  to  the 
United  State.s. 

(12)  To  the  news  m(;dia  when  the 
disclosure  is  comjjatible  with  the 
purpose  for  which  the  rec;ords  were 
compiled. 

(1 3)  To  a  consumer  reporting  agency 
if  the  disclosure  requirements  of  the 
Debt  Collection  Act.  as  outlined  at  31 
II.S.C.  §  3711(e)(1),  have  been  met. 

(14)  To  owners  of  land  on  which 
Intlian  irrigation  jirojects  are 
constructed,  operated  and  maintained 
(including  individual  Indian  and  non- 
Indians  and  private  .sector  i)arties 
(businesses))  to  verify  receipt  of  their 
|)ayment. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE; 

Rec:ords  are  maintained  in  j)a])er  form 
in  file  folders  stored  in  file  cabinets,  and 
electronic  media  such  as  computers, 
magnetic  disk,  diskette,  and  comjniter 
tajjes.  The  electronic  records  are 
contained  in  removable  drives, 
c:omputer  servers,  email  and  databases. 


RETRIEV  ability: 

Customer  n;cords  are  retri(;v(;d  hv 
name  or  customer  identification 
number.  Owner.ship  information  is 
retrieved  hy  owner  name,  unit  serial 
numher,  or  owm;r  identification 
numher.  Land  information  is  retrieved 
by  unit  serial  numher. 

safeguards: 

Records  are  maintained  in  accordance 
with  43  CFR  2.51,  Privacy  Act 
safeguards  for  records.  Access  is 
])rovided  on  a  need-to-know  basis. 
Iluring  working  hours,  paj)er  records  are 
maintained  in  locked  file  cabinets  under 
the  control  of  authorized  personnel. 

Elei:tronic:  records  an;  safeguarded  hy 
])ermission  set  to  “Authenticated 
Users,”  which  recpiires  password  login. 
The  comjjuter  servers  in  which  records 
are  stored  are  located  in  Department  of 
the  Interior  fac:ilities  that  are  secur(;d  by 
alarm  sy.st(;ms  and  off-master  k(;v 
access.  Access  granted  to  individuals  is 
pa.ssword  protected.  The  Department’s 
ih'ivacy  Act  Warning  notice  appears  on 
the  monitor  .scn;ens  when  users  access 
the  System.  The  tapes  an;  ke])t  on  the 
Data  Center  floor  for  s(;veral  weeks  and 
th(;n  shipped  to  Iron  Mountain,  a  s(;cure 
off  site  location.  Acc(;ss  to  tlu;  Data 
Ck;nter  lloor  is  controlled  hy  key  card 
and  oidy  a  select  numher  of  |)eople  have 
access.  The  Security  Plan  addresses  the 
De])artment’s  Privacy  Act  minimum 
safeguard  ret]uir(;ments  for  Privacv  Act 
systems  at  43  CFR  2.51.  A  Privacy 
Inqiact  Assessment  was  conducted  to 
ensure  that  Privacy  Act  r(;(|uirements 
and  safeguard  re(|uir(;ments  an;  met. 

'Fhe  assessment  verified  that  appropriate 
controls  and  safeguards  are  in  place. 
Personnel  authorized  to  access  the 
system  must  complete  all  Security. 
Privacy,  and  Records  manag(;ment 
training  and  sign  the  Rules  of  behavior. 

RETENTION  AND  DISPOSAL: 

Pa])(;r  records  are  cover(;d  by  Indian 
Affairs  Records  Sch(;dul(;s  records  series 
4900,  and  have  been  schedided  as 
j)ermanent  records  under  National 
Archives  and  Records  Administration 
(NARA)  )ol)  No.  Nl-()75-()4()(i  approved 
on  November  21. 2003.  Records  are 
maintained  for  a  maximum  of  5  years  or 
when  no  longer  needed  for  current 
business  operations  and  then  retired  to 
the  American  Indian  Records 
R(;pository,  which  is  a  Feileral  Records 
('.enter.  In  accordance  with  the  Indian 
Affairs  Rec:ords  Schedule,  the 
suhsecjuent  legal  transfer  of  records  to 
the  National  Archives  of  the  United 
States  will  he  as  jointly  agreed  to 
between  the  United  States  Department 
of  the  Interior  and  the  NARA. 


Electronic  records  in  this  system  are 
covered  hy  Indian  Affairs  Records 
Sch(;dules  records  series  22()()-NIIMS. 
and  have  been  scheduled  as  ])ermanent 
records  under  NARA  Job  N 1-075-07-4 
approved  on  September  10.  2007. 
Records  are  maintained  for  a  maximum 
of  2  y(;ars  or  when  no  longi;r  need(;d  for 
current  business  o|)erations  and  then 
iT;tired  to  the  American  Indian  Records 
Re|)ositorv.  Data  backups  or  co])ies 
cajjtured  on  magnetic  di.sk,  diskette  and 
computer  tapes  that  are  maintained 
.se])arately  from  database  files  are 
tem})orarv  and  are  retained  in 
accordance  with  (ieneral  Records 
Schedules  20/8  and  24/4(a). 

SYSTEM  MANAGER  AND  ADDRESS: 

Program  Manager,  bureau  of  Indian 
Affairs,  Office  of  Trust  Services, 

Division  of  Water  and  Power,  Denver 
We.st  Office  Park,  building  54.  13022 
Denver  West  Parkway,  Suite  300, 
Lakewood.  (Colorado  80401. 

NOTIFICATION  PROCEDURES: 

An  individual  recpiesting  notification 
of  the  existence  of  records  on  him.self  or 
her.self  should  send  a  signed,  written 
iiKjuirv  to  the  Sy.stem  Manager 
identified  above.  Tin;  retjuest  (;nvelope 
and  letter  should  both  he  clearlv  marked 
“PRIVACY  ACT  INQUIRY.”  A  ri;(iue.st 
for  notification  must  meet  the 
recpiirements  of  43  CFR  2.00. 

RECORDS  ACCESS  PROCEDURES: 

An  individual  re(]U(;.sting  records  on 
himself  or  her.self  should  .send  a  signed, 
written  in(|uirv  to  the  Sy.stem  Manager 
identified  above.  The  reipiest  should 
d(;.scribe  the  records  sought  as 
specifically  as  possible.  The  request 
envelope  and  letter  should  both  he 
c:learlv  marked  “PRIVACY  ACT 
REQliEST  FOR  ACCESS.”  A  recpiest  for 
access  must  meet  the  reijuirements  of  43 
CFR  2.03. 

CONTESTING  RECORDS  PROCEDURES: 

An  individual  retpie.sting  corrections 
or  the  removal  of  material  from  his  or 
her  records  should  send  a  signed, 
written  n;qu(;.st  to  the  Sy.stem  Manager 
identified  above.  A  request  for 
corrections  or  removal  mu.st  meet  the 
n;(|uirement.s  of  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Information  in  the  .system  is  obtained 
directly  from  current  and  former 
landown(;r.s  and  lessees,  state  and  local 
government  employees,  and  other 
individuals  re.s|)on.sihle  for  reimbursing 
the  government  for  the  construction  of 
Indian  Irrigation  Projects  or  to  whom 
the  operation  and  maintenance  costs  of 
the  projects  have  been  or  will  hi; 
assessed,  and  other  individuals  with 
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whom  husine.ss  is  conducted. 
Information  may  also  he  manually 
extracted  from  other  in-house  I31A 
records  such  as  realty  and  ])rol)ate 
records,  records  obtained  from  county 
assessors  and  title  companies,  from 
tribal  documents,  from  information 
collected  from  the  II.,S.  Department  of 
the  Treasury,  and  information  extracted 
from  native  allotment  files  by 
authorized  BIA  employees. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM; 


H'K  Doc.  2()ia-()2:L'j!l  I'ilctI  2-1-12:  iim| 


BILLING  CODE  4310-4J-P 


DEPARTMENT  OF  THE  INTERIOR 


Bureau  of  Land  Management 


IF-14908-A.  F-14908-B;  LLAK944000- 
L1 41 OOOOO-KCOOOO-P] 


Alaska  Native  Claims  Selection 


AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Decision  Ajiproving 
Dmds  for  (kmvevance. 


SUMMARY:  As  reipiired  by  43  CKR 
2(i.'i().7(d).  notice  is  hereby  given  that  an 
a])])ealahle  decision  will  he  i.ssued  by 
the  Bureau  of  Land  Management  (BLM) 
to  Sitnasiiak  Native  Corporation.  The 
decision  approves  the  surface  estate  in 
the  lands  de.scrihed  below  for 
conveyance  |mrsuant  to  the  Alaska 
Native  Claims  Settlement  Act  (43  IJ.S.C. 
KiOl,  nt  secj).  'I’he  suhsurface  e.state  in 
the.se  lands  will  he  conveyed  to  Bering 
Straits  Native  (Corporation  when  the 
surface  estate  is  conveved  to  Sitnasiiak 
Native  Corporation.  The  lands  are  in  the 
vicinity  of  Nome.  Alaska,  and  are 
located  in: 


I.ol  1.  MiiKiral  .Survey  No.  231.5.  Alaska. 

(auitaining  8.3(1  ac;re.s. 
l,()l  1.  Mineral  .Survey  No.  2310.  Alaska. 

(anilainiiig  20  acrcis. 

Lot  4.  D.S.  .Survey  No.  8729.  Alaska. 

Containing  apiiroximalelv  ,5  acres. 

Kater;!  River  Meridian.  Alaska 
r.  11  S..  R.  33  W.. 

.Secs.  11.12.  and  13; 

.Secs.  18. 19.  and  20: 

.Secs.  23  and  24; 

.S(!cs.  29  to  32.  inclusive. 

Onilaining  aiiproxiinalcdv  719  acres, 
r.  1 1  S..  R.  34  W.. 

Scics.  13.  24.  and  30. 

(anilaining  0.20  acres. 

Aggnigaling  a|)|)roximalelv  7.59  acres. 

Notice  of  the  decision  will  also  he 
jnihlished  four  times  on  consecutive 
weeks  in  the  jVome  rVugge/. 

DATES:  Any  party  claiming  a  jirojierty 
interest  in  the  lands  affected  hv  the 


decision  may  apjreal  the  decision  in 
accordance  with  the  requirements  of  43 
CKR  part  4  within  the  following  time 
limits: 

1.  Unknown  parties,  parties  unable  to 
he  located  after  reasonable  efforts  have 
been  exjiended  to  locate,  jrarties  who 
fail  or  refuse  to  sign  their  return  receipt, 
and  parties  who  receive  a  copy  of  the 
decision  by  regular  mail  which  is  not 
certified,  return  receipt  riKpiested.  shall 
have  until  March  (>,  2013  to  file  an 
appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
ajjjieal. 

Parties  who  do  not  file  an  ajijieal  in 
accordance  with  the  requirements  of  43 
UFR  part  4.  .suh|jart  E.  shall  he  deemed 
to  have  waived  their  rights.  Notices  of 
appeal  transmitted  by  electronic  means, 
such  as  facsimile  or  email,  will  not  he 
accepted  as  timely  filed. 

ADDRESSES:  A  cojiy  of  the  decision  mav 
he  obtained  from:  Bureau  of  Land 
Management,  Alaska  .State  Office,  222 
West  .Seventh  Avenue,  #13,  Anchorage, 
Alaska  9051 3-7504. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
BLM  by  jihone  at  907-271-59(i0  or  by 
email  at  (ik.l)liu.convf‘V(ini:e@h}m.f^ov. 
Persons  who  use  a  Telecommuuications 
Device  for  the  Deaf  (TDD)  may  call  the 
Federal  Information  Relay  .Service 
(FIRS)  at  l-»00-H77-833b  to  contact  the 
BLM  during  normal  business  hours.  In 
addition,  the  FIR.S  is  available  24  hours 
a  day.  7  days  a  week,  to  leave  a  message 
or  (juestion  with  the  BLM.  The  BLM 
will  reply  during  normal  husine.ss 
hours. 


Kiluen  Brv'ant, 

Ldiul  Transfor  lldHohiUon  Spacialisl,  Uind 


Tit  Id  Sdclioii. 
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BILLING  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 


Bureau  of  Land  Management 


[F-1 4900-A;  LLAK940000-L1 4100000- 
HYOOOO-P] 


Alaska  Native  Claims  Selection 


AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Decision  Approving 
Lands  for  Uonvevance. 


SUMMARY:  As  required  by  43  (d’R 
2(i5().7(d),  notice  is  hereby  given  that  an 
appealable  decision  will  he  issued  by 
the  Bureau  of  Land  Management  (BLM) 
to  The  Ku.skokwim  U.oi'iKiration.  'fhe 
decision  ajiproves  the  surface  estate  in 


the  lands  de.scrihed  below  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  .Settlement  Act  (43  IJ.S.C. 
KiOl,  at  sd(i).  The  suhsurface  estate  in 
these  lands  will  he  conveyed  to  C'.alista 
(Corporation  when  the  surface  e.state  is 
conveved  to  'fhe  Ku.skokwim 
(Corporation,  'fhe  lands  are  in  the 
vicinity  of  Napaimute.  Alaska,  and  are 
located  in: 


Seward  Meridian,  Alaska 


r.  1()  N..  R.  .51  w.. 

S(!(:s.  (>.  7.  and  8: 

.Secs.  17.  1 8.  and  20. 

(Containing  3.280.81  acres. 

T.  17  N..  R.  .51  \V.. 

.S(!c.  34. 

(Containing  400.99  acres. 

T.  10  N..  R.  .52  W.. 

S(!C.  1  . 

Containing  040.00  ai;re.s. 
r.  17  N..  R.  .52  W.. 

.Secs.  1.12.  and  13; 

.Secs.  24  and  2.5. 

(Containing  2.918.74  acrcjs. 

T.  17  N..  R.  .53  W.. 

.Secs.  .5  to  9,  inclusive. 

(Conlaining  2.1  28.37  aenss. 

Aggregating  !).434.91  acriis. 

Notice  of  the  decision  will  also  he 
published  four  times  on  consecutive 
weeks  in  the  Della  Discoveiy. 

DATES:  Anv  Jiarty  claiming  a  pro])erty 
interest  in  the  lands  affected  by  the 
decision  may  aiipeal  the  decision  in 
accordance  with  the  re{|uirements  of  43 
(Cl’R  ])art  4  within  the  following  time 
limits: 

1.  Unknown  parties,  parties  unable  to 
he  located  after  reasonable  efforts  have 
been  ex|)ended  to  locate,  parties  who 
fail  or  refuse  to  sign  their  return  receijit, 
and  parties  who  receive  a  copy  of  the 
decision  by  regular  mail  which  is  not 
certified,  return  receijit  reijiiested,  .shall 
have  until  March  (i,  2013  to  file  an 
ajijieal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  .shall  have  30 
(lavs  from  the  date  of  receijit  to  file  an 
ajijieal. 

Parties  who  do  not  file  an  ajijieal  in 
accordance  with  the  reijuirements  of  43 
UFR  jiart  4.  suhjiart  E,  shall  he  deemed 
to  have  waived  their  rights.  Notices  of 
ajijieal  transmitted  by  electronic  means, 
such  as  facsimile  or  email,  will  not  he 
accejited  as  timely  filed. 

ADDRESSES:  A  cojiv  of  the  decision  may 
he  obtained  from:  Bureau  of  Land 
Management,  Alaska  .State  Office,  222 
West  .Seventh  Avenue.  #13,  Anchorage, 
Alaska  9951.3-7504. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
BLM  by  Jihone  at  907-271-59(i0  or  by 
email  at  ak.hlm.conveyance@blm.dov. 
Persons  who  use  a  Telecommunications 
Device  for  the  Deaf  ('I’DD)  may  call  the 
Federal  Information  Relay  Service 


7808 
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(FIRS)  at  1-800-877-8.33')  to  contact  tlio 
HLM  during  normal  business  hours.  In 
addition,  the  FIRS  is  available  24  hours 
a  day,  7  days  a  week,  to  leave  a  message 
or  (juestion  with  the  HLM.  The  HLM 
will  r(!])ly  during  normal  hnsiness 
hours. 

Ralph  I..  Hliiska,  Sr., 

IaiikI  I'l'diisfar  l{(!S()lut ion  Spccinlisl.  Uranch 
of  Aloskn  Ijinds. 

II'K  Doc.  2()i:M)2:Ui:t  MIikI  2-1-12;  anil 
BILLING  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[LLNVBOOOOO  L71 220000  EXOOOO 
LVTFF1 206210  241  A;  NVN-090702;  13- 
08807;  MO#  4500046118;  TAS:  14X8069] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Buffalo  Valley  Mine 
Project,  Lander  and  Humboldt 
Counties,  NV 

agency:  Hnrean  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
l‘)()9,  as  amended  (NEPA),  and  the 
Imderal  Land  Policy  and  Management 
Act  of  1978,  as  amended,  the  Hnrean  of 
Land  Management  (HLM)  Mount  Lewis 
Field  Office,  Hattie  Mountain.  Nevada, 
intends  to  prepare  an  Environmental 
Imjiact  Statement  (EIS)  to  analyze  and 
disclo.se  iinjiacts  a.ssociated  with  the 
Huffalo  Valley  Mine  Project,  a  proposed 
o]ien  pit  gold  mine,  mill,  and  a.ssociated 
facilities,  located  on  jnihlic  and  jirivate 
lands  in  Lander  and  Humholdt  counties. 
Nevada,  and  hv  this  notice  is 
announcing  the  beginning  of  the 
scoping  process  to  solicit  public 
comments  and  identify  i.ssues. 

DATES:  This  notice  initiates  the  public 
.scoping  jirocess  for  the  ELS.  Comments 
on  issues  may  he  submitted  in  writing 
until  March  8.  2013.  3’he  date(.s)  and 
localion(s)  of  any  scoping  meetings  will 
be  announced  at  lea.st  1.5  days  in 
advance  through  local  media, 
new.s])aj)er.s,  and  the  HLM  Web  site  at: 
hHp://\v\viv.l)Im.gov/nv/sl/nn/fo/h(itile_ 
mountain  Jinfd.htinl.  In  order  to  he 
considered  during  the  preparation  of  the 
Draft  ELS,  all  comments  must  be 
received  prior  to  the  close  of  the  30  day 
.sco])ing  period  or  15  days  after  the  last 
public  meeting,  whichever  is  later.  The 
HLM  will  provide  additional 
opportunities  for  j)uhlic  jiarticijjation 
upon  jniblication  of  the  Draft  EIS. 


ADDRESSES:  You  may  submit  comments 
related  to  the  ))ro])osed  Hnffalo  Valiev 
Mine  Project  by  any  of  the  following 
methods: 

•  Web  site:  http://n'w\v. hlin.gov/nv/st/ 
en/fo/bottle  mountain  field.html. 

•  Email:  BLM  NVjfMDO  Bnfjalo 
\'alIevMineBrojeet@bIm.gov. 

•  Eax: 775-835-4034. 

•  Mail:  HLM,  Mount  Lewis  L'ield 
Office,  50  Hastian  Road,  Hattie 
Mountain,  NV  89820. 

Documents  |)ertinent  to  this  propo.sal 
may  he  examined  at  the  Mount  Lewis 
Field  Office. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and/or  to  have  your 
name  added  to  our  mailing  list,  contact 
Andrea  Dolbear,  Environmental 
Protection  .Specialist,  tele])hone  77.5- 
835-4017;  addre.ss,50  Ha.stian  Road. 
Hattie  Mountain,  NV  89820;  email 
asdoIbeai'@bIm.gov. 

Persons  who  use  a 

telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individual  during 
normal  husimiss  hours.  The  FIR.S  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  me.ssage  or  (pie.stion  with  the 
above;  individual.  You  will  receive  a 
re])ly  during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  Newmont 
Mining  (k)rporation,  in  a  joint  venture 
with  Fairmile  Gold,  propo.ses  to 
construi:t,  operate,  reclaim,  and  clo.se  an 
o])en  pit.  heap  leach,  ])reciou.s-metal. 
mining  operation  known  as  the  Huffalo 
Valley  Mine  Project.  The  proposed 
project  would  be  located  20  miles 
southwest  of  Hattie  Mountain,  Nevada, 
and  12  miles  northwest  of  Newmont’s 
Phoenix  Mine  in  Lander  and  Humholdt 
counties.  The  legal  land  de.scri])tion  for 
the  ]jropos(Hl  project  area  is: 

Mount  Diablo  Meridian 
T.  :tl  N.,  R.  42  E.. 

.Secs  3,4,  .5,  and  (i; 

T.  32  N.,  R.  42  E., 

Secs  27,  28,  29,  30,  31,  32,  33,  and  34. 

The  area  dcxscribed  contains  5,988  acres, 
more  or  less,  in  Lander  and  Humholdt 
counties,  Nevada. 

The  pro])os{!d  project  area  would  he 
com])ri.sed  of  ap])roximat(;ly  5,988  acres, 
of  which  3,882  acres  are  |)ublic  land 
administered  by  the  HLM. 
Ap])roximatelv  2,274  of  the  3,882  acres 
are  in  Lander  County  and  managed  by 
the  HLM  Mount  Lewis  Field  Office  and 
a])])roximately  1,388  acres  are  in 
Humboldt  County  and  managed  by  the 
HLM  Winnemucca  District.  Humboldt 
River  Field  Office.  'Lhe  Hattie  Mountain 
Di.strict,  Mount  Lewis  P’ield  Office  will 
manage  all  of  the  jjuhlic  lands  on  this 
])roj)osed  jjroject.  Approximately  2,308 


acres  within  the  })ro])o.sed  project  area 
are  private  land  controlled  by  Newmont. 

'liie  Huffalo  Valley  Mine  Project  is  in 
conformance  with  the  1988  .Shoshone- 
Eureka  Resource  Area  Resourc;e 
Management  Plan  (RMP)  and  Record  of 
Decision  (ROD).  The  ROD  states  that  all 
public  land  in  the  planning  areas  will  be 
oj)en  for  mining  and  j)rospecting  unless 
withdrawn  or  restricted  from  mineral 
entry.  One  of  the  objectives  of  the  RMP 
is  to  make  available  and  encourage 
development  of  mineral  resources  to 
meet  the  national,  regional,  and  local 
needs  consistent  witli  national 
objectives,  for  an  adequate  supply  of 
minerals.  'I’he  proposed  project  also 
conforms  to  the  HLM  Winnemucca 
Di.strict.  1982  .Sonoma-Cerlach 
Management  Framework  Plan  at  Section 
.42  Minerals,  Objective  Ml  to  make  all 
public  lands  and  other  federallv  owned 
minerals  available  for  the  exploration 
and  development  of  mineral  and 
material  commodities. 

'File  j)ro])osed  j)roject  is  estimattul  to 
produce  aj)i)roximately  40  million  tons 
of  ore  grade  material  from  an  estimated 
228  million  tons  of  material  to  he 
extracted  using  conventional  o|)en  pit 
mining  methods  of  drilling  and  hla.sting. 
The  pro])osed  project  would  consist  of 
the  following  components:  2  ojien  pits; 
mine  dewatering  system;  3  waste  rock 
storage  areas;  crushing  system;  heaj) 
leach  pad;  j)rocess  facility:  high-grade 
ore  stockpile;  proce.ss  ponds:  borrow  pit; 
storm  water  j)ond  and  diversion  ditches; 
small  shop/office  and  maintenance 
facility:  fuel  facility:  access  and  haul 
roads;  top  soil  (growth  media) 

.stockpiles:  powerline:  water  snp])ly 
well;  and  exploration. 

The  Huffalo  Valley  Mine  Road  is  a 
county  road  located  in  both  Lander  and 
Humhohlt  counties  on  the  east  side  of 
Huffalo  Valley.  It  bisects  the  pro])o.sed 
])roject  area  and  would  be  rerouted  to 
the  west  around  the  projjosed  project 
facilities.  The  plan  of  operation  is  to 
haul  ore  for  crushing  and  leaching  with 
a  dilute  cyanide  solution.  'Lhe  life  of  the 
mine  would  he  approximately  10  years. 
Newmont  anticipates  a  workforce  of  120 
employees  during  the  production  j)ha.se 
of  the  mine. 

An  interdisci|)linary  approach  will  ht; 
used  to  develoj)  the  ELS  in  order  to 
consider  the  variety  of  resource  issues 
and  concerns  identified  during  the 
.scoping  period.  Potential  direct, 
indirect,  residual,  and  cnmulative 
impacts  from  the  projJosed  action  will 
h(!  analyzed  in  the  ELS. 

The  pur])o.se  of  the  public  scoj)ing 
process  is  to  determine  relevant  issues 
that  will  influence  the  scope  of  the 
environmental  analysis,  including 
potential  alternatives,  and  the  extent  to 
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wliic.h  those  issues  and  inij)a(:ts  will  be 
analyzed  in  the  EIS.  At  ])res(;nt,  the 
BLM  has  identified  the  following 
preliniinarv  issues:  pit  lake  formation 
|)ost  closure,  mine  dewatering,  wildlife, 
and  socioeconomic  concerns. 

The  BLM  will  follow  the  NEBA  public 
|)articipation  re(juirements  to  satisfy  the 
public  involvement  retjuirements  under 
Section  108  of  the  National  Historic 
I’re.servation  Act  (NHl’A)  (18  II.S.C. 
470(1'))  pursuant  to  38  (3’R  HOO. 2(d)(3). 
Any  information  about  hi.storic  and 
cultural  resources  within  the  area 
potentially  affected  by  the  proposed 
project  will  assist  the  BLM  in 
identifying  and  evaluating  impacts  to 
such  re.sources  in  the  context  of  both 
NEBA  and  Section  108  of  the  NHBA. 

The  BLM  will  consult  with  Indian 
trih(!s  on  a  government-to-government 
basis  in  accordance  with  Executive 
Order  1317.')  and  other  policies.  Tribal 
concerns,  including  impacts  on  Indian 
trust  a.ssets  and  potential  imj)acts  to 
cultural  resources,  will  he  given  due 
consifleration.  Federal,  State,  and  local 
agencies,  along  with  tribes  and  other 
stakeholders  that  may  he  interested  in  or 
affected  by  the  proposed  Buffalo  Valiev 
Mine  Broject  are  invited  to  particijiate  in 
the  scoping  process  and,  if  eligible,  may 
nupiest  or  he  nuiuested  by  the  BLM  to 
])articipate  in  the  develo])ment  of  the 
environmental  analysis  as  a  cooperating 
agency. 

Before!  including  your  adelress,  phone 
numl)er,  email  address,  or  other 
p(!rsonal  identifying  information  in  your 
comment,  you  should  he  aware  that 
your  entire  comment — including  your 
j)er,sonal  identifying  information — may 
1)(!  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withholfl  your  j)ersonal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  .so. 

Authority:  40  Cl'R  l.'iOl.? 

Christopher  |.  Cook, 

Mount  Lowis  Field  Offica. 

|1'R  Odc.  2in;i-02:«il  Filed  2-1-l.t:  HM.S  ain| 
BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLWYP070000;  L14300000.EU0000;  WYW- 
168374] 

Notice  of  Realty  Action:  Proposed 
(Non-Competitive)  Direct  Sale  of  Public 
Land  in  Campbell  County,  WY 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Realty  Action. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  considering  the 
(non-competitive)  direct  .sale  of  4.1.') 
acres  of  i)ul)lic  land  in  Cam|)l){!ll 
County.  Wyoming,  at  not  less  than  the 
appraised  fair  market  value  to  the  Craig 
(I.  and  Beggy  .S.  Means  Revocable  'I’rust. 
DATES:  In  ordt!!'  to  ensure  consideration 
in  the  environmental  analysis  of  the 
propo.sed  .sale,  comments  must  he 
received  by  March  21, 2013. 

ADDRESSES:  Address  all  written 
comments  concerning  this  Notice  to 
Field  Manager,  the  BLM,  Buffalo  F'ield 
Office,  1425  Fort  Street,  Buffalo,  WY 
82834. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claire  Oliverius,  Realty  Specialist,  at  the 
above  address,  307-884-1 1 78,  or  email 
to  dolivnri@blin.uov.  Bersons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-877-833‘) 
to  contact  the  above  individual.  The 
F’lR.S  is  available  24  hours  a  day,  7  days 
a  week,  to  leave  a  mes.sage  or  question 
with  the  above  individual.  You  will 
receive  a  reply  during  normal  busine.ss 
hours. 

SUPPLEMENTARY  INFORMATION:  fhe 
following-de.scribed  public  land  in 
Campbell  County,  Wyoming,  is 
])roj)osed  for  direct  sahi,  subject  to  the 
applicable  |)rovisions  of  .Sections  203 
and  209  of  tbe  Federal  Land  Boliev  and 
Management  Act  of  lt)78  (I'LBMA)  ami 
43  CFR  Barts  2711  and  2720: 

Sixth  Principal  Meridian,  Wyoming 
T.  .Ki  N.,  R.  73  W.. 

Sec.  «.  lot  17. 

'I’h(!  area  (lescril)e(l  coiitains  4.13  acres, 
according  to  tlic!  olTicial  i)lal  of  llu!  survey  of 
the  said  land,  on  file  with  llu!  15LM. 

The  ])ro])o.sed  (non-competitive) 
direct  sale  is  in  conformance  with  the 
BLM  Buffalo  Re.source  Management 
Blan  (RMB)  apjiroviul  on  October  4, 
198.').  The  parcel  is  identified  for 
dis])osal  in  the  RMB  Record  of  Decision, 
pages  13  and  14  and  Maj)  .3  because  the 
lands  are  i.solated  jnihlic  lands 
surrounded  by  jirivate  lands  under 
single  owner.ship.  These  isolated  lands 
are  difficult  and  uneconomic  for  the 
Federal  Covernment  to  managi!. 
Additionally,  Maintenance  Blan  Change 
#20120720  was  added  to  conqily  with 
guidelines  of  the  Dej)artment  of  the 
Interior  and  the  BLM.  The  Maintenance 
Blan  Change  ujidated  the  land  disposal 
maj)  and  inchuhid  a  text  version  of  all 
legal  de.scriptions  for  parcels  identified 
for  consideration  for  (fisposal.  The  land, 
if  offered,  would  be  through  a  (non- 
c:ompetitive)  direct  .sale  to  the  Craig  C. 
and  Beggy  .S.  Means  Revocable  Trust  as 
the  final  resolution  to  the  unauthorized 


use,  pursuant  to  43  CFR  2710.0- 
8(c)(3)(iii)  and  43  CFR  2711..3-3(a)(.3).  In 
addition,  the  Craig  G.  and  Beggy  .S. 

Means  R(!vocable  Trust  are  the  sole 
owners  of  the  private  lands  surrounding 
the  identified  ])arcel  of  Federal  land  and 
l)ursuant  to  43  CFR  271 0.0-8(c)(3)(iii) 
and  43  CFR  271 1 .3-3(a)(4)  a  direct  sale 
is  ap])ropriat(!.  Conveyance  of  the 
identified  public  land  would  be  subject 
to  valid  existing  rights  and 
encumbrances  of  record.  Conveyance  of 
any  mineral  intere.sts,  j)ursuant  to 
.Section  209  of  the  FLBMA,  was  not 
proposed,  but  would  be  analyzed  during 
processing  of  the  proposed  sale. 

On  Fehruary  4,  2013,  the  above- 
described  land  will  be  .segregated  from 
all  forms  of  aj)propriation  under  the 
public  land  laws,  including  the  mining 
laws  and  the  mineral  leasing  laws, 
excejjt  for  the  sale  provisions  of  the 
FLl’MA.  Until  comj)letion  of  the  sale 
action,  the  BLM  is  no  longer  accepting 
land  use  applications  affecting  the 
identified  i)ublic  land.  'Lhe  temporary 
segregation  will  terminate  upon 
issuance  of  a  i)atent,  ])ublication  in  the 
Federal  Register  of  a  termination  of  the 
.segregation,  or  February  4,  201.'),  unle.ss 
extended  by  the  BLM  Wyoming  .State 
Director  in  accordam:e  with  43  CF’R 
2711.1-2(d)  ])rior  to  the  termination 
date. 

Fora  ])eriod  until  March  21, 2013, 
interested  ])arties  and  the  general  ])ublic 
may  submit  in  writing  any  c:omments 
concerning  the  land  being  considered 
for  sale,  including  notification  of  any 
encumbrances  or  other  claims  relating 
to  the  identified  land,  to  the  Field 
Manager,  BLM  Buffalo  Field  Office,  at 
the  above  address.  In  order  to  ensure 
consideration  in  the  environmental 
analysis  of  the  ])ro])osed  sale,  comments 
miKst  be  in  writing  and  postmarked  or 
delivered  within  4.3  days  of  the  initial 
date  of  ])ublication  of  this  Notice. 
Electronic  mail  (email)  will  also  be 
accejjted  and  should  be  sent  to 
hiiffaIo_\vvnunI@bIni.uov  with 
“(’ampbell  County  Land  .Sale”  in.serted 
in  the  subject  line.  Comments,  including 
names  and  street  addresses  of 
re.s|)ondents,  will  be  available  for  public 
review  at  the  BLM  Buffalo  FTeld  Office 
during  regular  business  hours,  exce])t 
holidavs. 

Before  inc:luding  your  address.  j)hone 
number,  email  addre.ss.  or  other 
])er.sonal  identifying  information  in  your 
comment,  he  advised  that  your  entire 
comment — including  your  jiersonal 
identifying  information — mav  he  made 
j)ublicly  available  at  any  time.  While 
you  may  ask  in  your  comment  to 
withhold  from  j)ublic  review  your 
personal  identifying  information,  we 
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cannot  gnarantoo  that  we  will  he  able  to 
(to  .so. 

Authority:  43  CFK  2711.1-2  and  43  Cl'R 
2720.1-1(1)') 

Dated:  )amiary  29,  2013. 

Donald  A.  Simp.son, 

Sidle  Direclor.  Wyoming. 

H'K  Doc.  20i:i-()232()  I'iled  2-l-i:{:  8:4."»  iim| 
BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLWYP070000;  LI  4300000. EUOOOO;  WYW- 
168342] 

Notice  of  Realty  Action:  Proposed 
(Non-Competitive)  Direct  Sale  of  Public 
Lands  in  Sheridan  County,  WY 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  Bureau  of  Land 
Management  (Bl.M)  is  considering  eight 
parcels  of  jnihlic  land  totaling  208.12 
acres  in  Sheridan  (lountv,  Wyoming,  for 
direct  sale  under  the  jjrovisions  of  the 
Federal  Land  Policy  Management  Act  of 
1070  (1*’LPMA),  at  no  less  than  the 
appraised  fair  market  value. 

DATES:  In  order  to  ensure  consideration 
in  the  environmental  analysis  of  the 
pro])o.sed  sale,  comments  must  he 
received  hy  March  21, 2013. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Field  Manager, 
Bureau  of  Land  Management  (BLM), 
Buffalo  Field  Office,  142.')  Fort  .Street, 
Buffalo,  WY  82834.  Comments  may  also 
he  emailed  to  buff(iIo_\\ynuiiI@blin.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claire  Oliverins,  Really  Sjjecialist,  BLM, 
Buffalo  Field  Office  at  the  above  address 
or  phone  307-084-1178. 

SUPPLEMENTARY  INFORMATION:  The 
follovving-descrihed  public  land  in 
Sheridan  County,  Wyoming,  is  being 
considered  for  direct  .sale  under  the 
anthoritv  of  Section  203  FLPMA,  (00 
.Stat.  27.'50,  43  IJ.S.C.  1713): 

Sixth  Principal  Meridian 
T.  .")()  N..  R.  79  W., 

■fracl  .'ll  8; 

.Sec.  17.  lot  1; 

.Sec.  23.  lot  1; 

Sec.  29.  lots  1  and  2. 

T.  .').')  N.,  R.  80  W., 

.Sec.  23,  NF1/4.SF1/4; 

.Sec.  24,  .SW1/4.SW1/4; 

.Sec.  29.  NFlMSWlM. 

The  areas  described  aggregate  208.12  acres 
in  Sheridan  Ckninty,  Wyoming. 

The  198.')  BLM  Buffalo  Resource 
Management  Plan  identifies  the.se 


parcels  of  jnihlic  land  as  suitable  for 
disposal.  Conveyance  of  the  identified 
public  land  will  he  subject  to  valid 
existing  rights  and  encumbrances  of 
record,  including  hut  not  limited  to, 
rights-of-way  for  roads  and  public 
utilities. 

Farmland  Reserve,  Inc.,  has  submitted 
a  formal  pro])osal  for  the  acciuisition  of 
208.12  acres  of  public  land  in  .Sheridan 
County.  A  direct  sale  was  initiated  to 
purchase  only  lands  .solely  within  the 
boundaries  of  a  ranch  where  there  is  no 
legal  access  or  adjacent  landowners.  The 
parcels  are  difficult  for  the  BLM  to 
manage.  The  lands  would  continue  to  he 
used  for  ranching  ojjerations.  3’he 
pro])osed  .sale  of  the  identified  public 
land  is  in  the  initial  stages  of 
jirocessing. 

On  February  4,  2013,  the  above- 
described  land  will  he  segregated  from 
ajjpropriation  under  the  ])nhlic  land 
laws,  including  the  mining  laws,  except 
the  sate  provisions  of  the  FLPMA.  Until 
com])letion  of  the  sale,  the  BLM  is  no 
longer  accepting  land  n.se  apjilications 
affecting  the  identified  ])nhiic  land, 
exce])t  aj)plications  for  the  amendment 
of  ])reviously-filed  right-of-way 
a])plications  or  existing  authorizations 
to  increa.se  the  term  of  the  grants  in 
accordance  with  43  CFR  2807.1.')  and 
2880.1.').  'I'he  segregative  effect  will 
terminate  n])on  issuance  of  a  patent, 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation,  or 
February  4,  201.'),  unless  extended  by 
the  BLM  .State  Director  in  accordance 
with  43  UFR  2711.1-2(d]  prior  to  the 
termination  date. 

Public  Comments 

Fora  period  until  March  21, 2013, 
interested  jiarties  and  the  general  j)uhlic 
may  submit  in  writing  any  comments 
concerning  the  land  being  considered 
for  sale,  including  notification  of  anv 
encumbrances  or  other  claims  relating 
to  the  identified  land,  to  Field  Manager, 
BLM  Buffalo  Field  Office,  at  the  above 
address.  In  order  to  ensure 
consideration  in  the  environmental 
analysis  of  the  proposed  sale,  comments 
must  he  in  writing  and  jiostmarked  or 
delivered  within  4.')  days  of  the  initial 
date  of  publication  of  this  Notice. 
Comments  transmitted  via  email  will 
not  he  accepted.  Comments,  including 
names  and  street  addresses  of 
res])ondents,  will  he  available  for  public 
review  at  the  BLM  Buffalo  Field  Office 
during  regular  business  hours,  except 
holidays.  Before  including  yonr  address, 
phone  number,  email  addre.ss,  or  other 
personal  identifying  information  in  your 
comment,  he  advised  that  your  entire 
comment — including  your  jjersonal 
identifying  information — may  he  made 


})ul)licly  available  at  any  time.  While 
yon  may  ask  ns  in  your  comment  to 
withhold  from  public  review  your 
per.sonal  identifying  information,  we 
cannot  guarantee  that  we  will  be  able  to 
do  .so. 

Aulhorily:  43  CFR  271 1. 

Donald  A.  Simpson, 

Slold  Dircclor,  Wyoming. 

IFK  Doc.  2()1:{-(I2:((U)  Filod  2-l-l,3:  8:4.")  iiinl 
BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Glen  Canyon  Dam  Adaptive 
Management  Work  Group 

agency:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Clen  Canyon  Dam 
Adaptive  Management  Work  Group 
(AMWG)  makes  recommendations  to  the 
.Secretary  of  the  Interior  concerning 
Glen  Ganyon  Dam  operations  and  other 
management  actions  to  protect  re.sources 
downstream  of  Glen  Ganyon  Dam, 
consistent  with  the  Grand  Ganyon 
Protection  Act.  The  AMWG  meets  two 
to  three  times  a  vear. 

DATES:  The  meeting  will  he  held  on 
Wednesday,  February  20.  2013,  from 
ajiproximately  9:30  a.m.  to 
a])])roximately  .'5:30  i).m.,  and  Thursday. 
February  21,  2013,  from  ap|)roximatelv 
8:00  a.m.  to  ajijnoximately  12  p.m. 
addresses:  The  meeting  will  he  held  at 
the  Fiesta  Resort  Gonference  Genter, 
2100  .South  Priest  Drive,  Tempe, 
Arizona. 

FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Knowles,  Bureau  of  Reclamation, 
telephone  (801)  .'524—3781:  facsimile 
(801)  .'524-38.'58;  email  at 
gkno\vIn.s@iisbr.gov. 

SUPPLEMENTARY  INFORMATION:  Fhe  Glen 
Ganyon  Dam  Adajitive  Management 
Program  (AMP)  was  imjilemented  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Ganyon  Dam  Final 
Environmental  Imjiact  .Statement  to 
com])ly  with  consultation  reciuirements 
of  the  Grand  Ganyon  Protection  Act 
(Pnh.  L.  102-57.5)  of  1992.  The  AMP 
includes  a  Federal  advisorv  committee, 
the  AMWG,  a  technical  work  group 
(I'WG),  a  Grand  Ganyon  Monitoring  and 
Research  Genter.  and  indejiendent 
review  panels.  The  TWG  is  a 
subcommittee  of  the  AMWG  and 
provides  technical  advice  and 
recommendations  to  the  AMWG. 

Ageuf/o;  The  primary  purpose  of  the 
meeting  will  he  for  the  AMWG  to  hear 
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imiliminary  results  from  tlie  high  flow 
ex|H!riinent  conducted  in  Noveml)er 
2012.  They  will  al.so  receive  ujxlates  on 
the  Long  Term  Fxperimental  and 
Management  Plan  environmental  impact 
.statement,  curnmt  basin  hydrology  and 
(den  (Canyon  Dam  o])eralional  changes, 
and  project  updates  from  the  (hand 
(ianyon  Monitoring  and  Research 
(halter.  The  AMWii  will  address  other 
administrative  and  re.source  issues 
pertaining  to  the  AMP. 

To  view  a  cojiy  of  the  agiaida  and 
documents  related  to  the  above  meeting, 
jilea.se  visit  Reclamation’s  Web  site  at 
htti)://\\’\\\y.usl)r.fi()v/uc/rm/(inip/(innvg/ 
iiilfis/] :iff‘l)20.htniL  Time  will  he 
allowed  at  the  meeting  for  any 
individual  or  organization  wishing  to 
make  formal  oral  comments.  To  allow 
for  full  consideration  of  information  by 
the  AM\V(i  members,  written  notice 
must  he  provided  to  Glen  Knowles. 
Bureau  of  Reclamation.  Upjier  Colorado 
Regional  Office,  12.'j  South  State  Street, 
Room  (il()7.  Salt  Lake  City,  Utah,  84138; 
telephone  8()l-.'i24-3781 ;  facsimile 
8()l-.')24-38.'i8;  email  at 
}’kn()\\les@ushr.<>()v  ki\  least  five  (,'j)  days 
prior  to  the  meeting.  Any  written 
comments  received  will  he  provided  to 
the  AMWC  imanhers. 

Public  Disclosure  of  (himments 

Ihdbre  including  your  address,  phone 
numhijr.  email  aildress.  or  other 
personal  identifying  information  in  your 
comment,  you  should  he  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
Im;  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  jiersonal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  .so. 

iJatcul:  laiuiarv  29.  2019. 

Aiiamarie  (iold, 

Ih-puiy  Hnf>i()ii(il  Director.  Upper  Uolorado 
ItefiioiKil  Office.  Salt  Lake  (Jitv.  Utah. 

Il'K  I3(h:.  20i:j-02:«i.=>  Filed  2-l-i:j;  «:4r>  ain] 
BILLING  CODE  4310-MN-P 


INTERNATIONAL  TRADE 
COMMISSION 

Notice  of  Receipt  of  Complaint; 
Solicitation  of  Comments  Relating  to 
the  Public  interest 

agency:  U.S.  international  Trade 

(iommission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  receiviul  a  comiilaint 
entitled  Ceiiain  Omega-3  Extracts  From 


Marine  or  Aquatic  Biomass  ami 
Products  C.outaiuiug  the  Same,  DN 
2938:  the  (Commission  is  soliciting 
comments  on  any  jmhlic  interest  issues 
raised  by  the  complaint  or 
comjilainant’s  filing  under  section 
219.8(1))  of  the  (Commission’s  Rules  of 
Practice  and  Procedure  (19  (CFR 
210.8(h)). 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
R.  Barton.  Acting  Secretary  to  the 
(Commission,  U.S.  International  Trade 
(Commission.  .lOO  F  .Street  .SW.. 
Washington.  DC  20438,  telephone  (202) 
20.')-2000.  The  public  version  of  the 
complaint  can  he  acce.s.sed  on  the 
(Commission’s  electronic  docket  (FDIS) 
at  http://edis.usitc.gov,  and  will  be 
available  for  ins])ection  during  official 
business  hours  (htd.")  a.m.  to  ,'5:1.')  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  'I’rade  Commission,  .'500  K 
.Street  .SW.,  Washington,  D(C  20438, 
telephone  (202)  20.'5-2000. 

General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 

WWW.  a  site. gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
(Commission’s  electronic  docket  (EDLS) 
at  http://edis.usitc.gov.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
(Commi.ssion’s  TDD  t(!rminal  on  (202) 
20.'5-1810. 

SUPPLEMENTARY  INFORMATION:  The 
(Commission  has  received  a  complaint 
and  a  submission  ])ursuant  to  section 
210.8(b)  of  the  (Commission’s  Rules  of 
Practice  and  Procedure  filed  on  behalf 
of  Neptune  Technologies  K 
Bioressources  Inc.  and  Acasti  Pharma 
Inc.  on  January  29,  2013.  The  complaint 
alleges  violations  of  section  337  of  the 
Tariff  Act  of  1930  (19  U..S.C.  1337)  in 
the  imj)ortation  into  the  United  .States, 
the  sale  for  imj)ortation,  and  the  .sale 
within  the  United  States  after 
importation  of  certain  ()mega-3  extracts 
from  marine  or  atpiatic  hioma.ss  and 
products  containing  same.  The 
complaint  names  as  respondents  Aker 
BioMarine  AS  of  Norway:  Aker 
BioMarine  Antarctic  U.SA,  Inc.  of 
Issaiiuah,  WA;  Aker  BioMarine 
Antarctic  AS  of  Norway:  Enzymotec 
Limited  of  Israel;  Enzymotec  U.SA.  Inc. 
of  Morri.stown,  NJ;  ()lvm])ic  .Seafood  A.S 
of  Norway;  ()lvm|)ic  Biotec  Ltd  of  New 
Zealand;  Avoca,  Inc.  of  Merry  Hill,  N(C; 
Rimfrost  U.SA,  LL(C  of  Merry  Hill,  N(C; 
and  Bioriginal  Food  K  .Science  Corj).  of 
Canada. 

Proposed  respondents,  other 
interested  parties,  and  members  of  the 
public  are  invited  to  file  comments,  not 
to  exceed  five  (.'5)  pages  in  length. 


inclusive  of  attachments,  on  any  ])uhlic 
intere.st  issues  raised  by  the  complaint 
or  section  210.8(h)  filing,  ('omments 
should  address  whether  issuance  of  the 
relief  specifically  reipiested  by  the 
complainant  in  this  inve.stigation  would 
affect  the  public  health  and  welfare  in 
the  United  .States,  comi)etilive 
conditions  in  the  United  .States 
economy,  the  production  of  like  or 
directlv  com])etitive  articles  in  the 
United'  .Slates,  or  United  States 
consumers. 

In  particular,  the  Commission  is 
interested  in  comments  that; 

(i)  Explain  how  the  articles 
potentially  subject  to  the  requested 
remedial  orders  are  u.sed  in  the  United 
.States; 

(ii)  Identify  any  ]nil)lic  health,  safety, 
or  welfare  concerns  in  the  United  .States 
relating  to  the  reipiested  remedial 
orders: 

(iii)  Identify  like  or  ilirectly 
competitive  articles  that  com])lainant. 
its  licensees,  or  third  jiarties  make  in  the 
United  .States  which  could  replace  the 
subject  articles  if  they  were  to  he 
excluded; 

(iv)  Indicate  whether  complainant, 
complainant’s  licensees,  and/or  third 
party  suppliers  have  the  cajjacity  to 
re])lac;e  the  volume  of  articles 
potentially  subject  to  the  reiiuested 
exclusion  order  and/or  a  cease  and 
desist  order  within  a  i;ommercially 
reasonable  time;  and 

(v)  Explain  how  the  requested 
remedial  orders  would  im])act  United 
.Stales  consumers. 

Written  suhmi.ssions  mu.st  be  filed  no 
later  than  by  clo.se  of  business,  eight 
calendar  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  There  will  he  further 
opportunities  for  comment  on  the 
public  intere.st  after  the  i.s.suance  of  any 
final  initial  determination  in  this 
inve.stigation. 

Fersons  filing  written  suhmi.s.sion.s 
mu.st  file  the  original  document 
electronically  on  or  before  the  deadlines 
stated  above  and  submit  8  true  paj)er 
copies  to  the  Office  of  the  .Secretary  by 
noon  the  next  day  pursuant  to  section 
210.4(f)  of  the  (Commission’s  Rules  of 
Practice  and  Procedure  (19  (CFR 
210.4(f)).  .Submissions  should  refer  to 
the  docket  numher  (“Docket  No.  2938”) 
in  a  ])rominent  jilace  on  the  cover  jiage 
and/or  the  first  page.  (.See  Handbook  for 
Electronic  Filing  Procedures,  http:// 
www.usitc.gov/secretaiv/ 
fedregn  otices/ ri  i  les/ 
haudbookjm_electronicJiling.pdf]. 
Persons  with  (juestions  regarding  filing 
.should  contact  the  Secretarv  (202-20.'5- 
2000). 
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Any  jKM'son  desiring  to  snl)init  a 
(loennienl  to  the  Coininission  in 
c:onfiden(:e  must  recjiiest  confidential 
treatment.  All  such  recinests  should  he 
directed  to  the  Secretary  to  tin; 
(ioinmission  and  must  include  a  full 
.statement  of  the  reasons  why  the 
(iommi.ssion  should  grant  such 
treatment.  .See  19  (iFR  201. B.  Documents 
for  which  confidential  treatment  by  the 
('ommi.ssion  is  j)roj)erly  sought  will  he 
treated  ac:cordinglv.  All  nonconfidential 
written  snl)missic)ns  will  be  available  for 
public  ins])ection  at  the  Office  of  the 
.Secretary  and  on  EDLS. 

This  action  is  taken  under  the 
authoritv  of  .section  337  of  the  Tariff  Act 
of  193(),'as  amended  (19  D.S.C.  1337), 
and  of  sections  201.10  and  210.8(c)  of 
the  (Commission’s  Rides  of  Practice  and 
Procedure  (19  CFR  201.10,  210.8(c)). 

Issued:  jamiary  29.  201.3. 

8y  or(l(!r  of  the  (Conunissioii. 

I.isa  K.  Barton, 

Acting  Secretary  to  the  (ioininission. 

|FK  Doe.  2()13-()22H()  Filed  2-1-13:  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

[OMB  Number  1103-NEW] 

Agency  Information  Collection 
Activities;  Proposed  new  Collection; 
Comments  Requested;  COPS  Survey 
on  Police  Consolidation  and  Shared 
Services 

action:  00-Day  Notice. 

The  Dejiartment  of  justice  (DOJ) 

Office  of  Community  Oriented  Policing 
.Services  ((COPS)  will  be  submitting  the 
following  information  collection  reijuest 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  ajijiroval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  199.0.  The  revision  of 
a  previously  ajijiroved  information 
collection  is  jnihlished  to  obtain 
comments  from  the  public  and  affected 
agencies. 

The  i)ur])ose  of  this  notice  is  to  allow 
for  00  days  for  public  comment  until 
April  .0,  2013.  'I'liis  jirocess  is  conducted 
in  accordance  with  .0  (CFR  1320.10. 

If  von  have  comments,  esjiecially  on 
the  e.stimated  public  burden  or 
associated  resjumse  time,  suggestions, 
or  need  a  cojiy  of  the  projiosed 
information  collection  instrument  with 
instructions  or  additional  information, 
])lease  contact  Danielle  Ouellette, 
Department  of  justice  Office  of 
(Community  Oriented  Policing  .Services, 
14.')  N  Street  NE.,  Washington,  D(C 
20.')  30. 


Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Yonr 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  pro])osed 

collection  of  information  is  necessary 
for  the  pro])er  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
jiractical  utility; 

— Evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the 
proj)o.sed  collei;tion  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

— Enhance  the  (|uality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  u.se  of 
aiipropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
])ermitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
(lolleclion 

(1)  Type  oj  Information  (JoIIection: 
Proposed  new  collection;  comments 
requested 

(2)  Titio  of  the  Fonn/Collaction:  COP.S 
.Survey  on  Police  (’.onsolidation  and 
.Shared  .Services 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  U..S.  Department  of  justice  Office 
of  Oommunity  Oriented  Policing 
.Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
(distract:  In  collaboration  with  the 
Michigan  .State  University’s  .School  of 
Criminal  )u.stice,  the  jnirpose  of  this 
one-time  survey  with  is  to  conduct  the 
first-ever  census  of  j)id)lic  .safety 
departments,  which  includes  agencies 
that  have  at  consolidated  jiolice  and  fire 
functions  into  a  single  organization.  The 
survey  will  identify  the  nature, 
structure,  function,  organizational 
characteristics,  and  community  policing 
activities  of  these  departments.  This 
information  will  he  used  to  as.sess  the 
implmnentation  and  variation  of  these 
dej)artments,  sup])ort  a  framework  to 
advance  further  research  on  this  tvjie  of 
agency  and  form  of  ])nblic  .safety 
delivery,  and  facilitate  peer-to-peer 
information  sharing. 

(.'))  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estinnded  for  an  average  respondent  to 
respond/reply:  \\  is  e.stimated  that  13.') 


resjiondents  annually  will  coinjilete  the 
form  within  1  hour. 

(0)  An  estimate  of  the  total  puhlic 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  e.stimated  13.') 
total  annual  burden  hours  as.sociated 
with  this  collection. 

If  additiomd  information  is  required 
contact:  ]erri  Murray.  Department 
Clearance  Officer.  United  .States 
De])artment  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Two  Constitution 
.Square.  14.')  N  Street  NE.,  Room  3W- 
14()7B.  Washington,  DC  2().')30. 

Hated:  January  29.  2013. 

Jerri  Murray, 

Department  (Clearance  Officer  for  PH  A,  I’.S. 
Departmen  t  of  Justice. 
iFK  Doc.  2(n;!-02252  Filed  2-1-13:  8:4.5  am| 
BILLING  CODE  4410-AT-P 


DEPARTMENT  OF  JUSTICE 

[OMB  Number  1121-0329] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comments  Requested:  Office  of 
Justice  Programs’  Solicitation 
Template 

action:  0t)-Dav  notice. 


The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs  (OJP).  has 
submitted  the  following  information 
collection  reipiest  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  ajijiroval  in  accordance  with 
the  Pajierwork  Reduction  Act  (PR.SA)  of 
1995.  The  proposed  information 
collection  is  j)ublished  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  sixty  days  (00)  until 
April  5,  2013.  This  process  is  conducted 
in  accordance  with  5  CFR  1320.10. 

If  you  have  additional  comments  on 
the  estimated  public  burden  or 
as.sociated  res])onse  time,  sugge.stions, 
or  need  a  co|)y  of  the  projiosed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact:  Maria  .Swineford,  (202) 
010-0109,  Office  of  Audit,  A.sse.ssment, 
and  Management.  Office  of  Justice 
Programs,  U.S.  Dejiartment  of  Justice. 
810  .Seventh  Street  NW..  Washington, 
DC  20531  or 

maria.swineford@usdoi.gov. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  projiosed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 
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— Evaluate  whether  the  j)ro])ose(l 

collection  of  information  is  necessary 
for  the  proper  j)erforinance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

— Evaluate  the  accuracy  of  the  agency's 
e.stimate  of  the  hnrden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assnm|)tions  used; 

— Enhance  the  (jiiality.  utility,  and 
clarity  of  the  information  to  he 
{:oll(Jcted;  and 

— Minimize  the  harden  of  the  collection 
of  information  on  tho.se  who  are  to 
resj)ond,  including  through  the  use  of 
approj)riate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniciues  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  snhmi.ssion  of 
resjjonses. 

Overview  of  this  information 

(1)  Tv})(^  of  Infornuilion  (Collection: 
R(!newal  of  a  cnrrimtly  ap])roved 
collection  (1121-0329  and  1121-0188). 

(2)  The  Title  of  the  Torm/(Collection: 
OJl’  Solicitation  Template 

(3)  The  Aoencv  Torm  Niimher,  ifonv, 
and  the  Ai)i)li(:al)le  (Component  of  the 
Department  Sponsorin{>  the  (Collection: 
No  form  nnmlxn'  available.  Office  of 
justice  Programs,  Department  of  justice. 

(4j  Affected  Puhlic  Who  Will  he  Asked 
or  Heqnired  to  llespond.  as  well  as  a 
Brief  Abstract:  The  primarv  nispondents 
are  state  agencies,  tribal  governments, 
local  governments,  colhiges  and 
universities,  non-j)rofit  organizations. 
for-j)roiit  organizations,  and  faith-based 
organizations.  The  purjxjse  of  the 
.solicitation  template  is  to  provide  a 
framework  to  develoj)  program-si)ec;ific 
announcements  soliciting  apj)lications 
for  funding.  A  program  solicitation 
outlines  the  sj)ecifics  of  the  funding 
program;  descrilxis  recjuirements  for 
eligibility:  instructs  an  apj)licant  on  the 
nece.ssary  components  of  an  aj)plication 
under  a  specific  program  (e.g..  project 
activities,  project  abstract,  ])roject 
timeline.  pro|)osed  budget,  etc.); 
outlines  program  evaluation  and 
performance  measures;  explains 
selection  criteria  and  the  review 
proc(!.ss;  and  ])rovides  registration  dates, 
deadlines,  and  instructions  on  how  to 
a|)ply  within  the  designated  aj)plication 
.system.  This  collection  is  also 
incorporating  the  jnevionsly  ap])roved 
collection  for  the  OjP  Budget  Detail 
\Vorkshe(!t  (1121-0188).  The  Budget 
D(!tail  Work.sheet  is  only  recpiired 
during  the  aj)j)lication  process,  and 
therefore  should  he  included  in  this 
collection  with  the  solicitation  template, 
reducing  the  nnmher  of  OMB  PRA 


reviews  and  a])])rovals  neechul.  The 
primary  respondents  are  tlu;  same,  as 
listed  above,  and  the  worksheet 
provides  ante  i:alculated  fields  and 
instructions  for  the  neces.sarv  hudg(;t 
information  ixupiired  for  each 
ap])lication  submission  (e.g.  pcirsonnel/ 
benefits,  travel,  indirect  co.st  rates,  etc:.). 
Thc!  form  is  not  mandatory  and  is 
recommended  as  guidance  to  assist  thcc 
applicant  in  preparing  their  budget  as 
authorizcul  in  28  (iPR  part  00  and  28 
CER  part  70 

(.I)  An  Estimate  of  the  Total  Nnmher 
of  Bespondents  and  the  Amoant  of  Time 
Hstimated  for  an  Average  despondent  to 
Bespond:  It  is  estimated  that 
information  will  be  collcH;t(!d  annually 
from  ajiproximately  10, ()()()  applicants. 
Annual  co.st  to  the  respondents  is  based 
on  the  nnmher  of  hours  involved  in 
preparing  and  sid)mitting  a  complete 
aj)])lication  jcackage.  Mandatory 
nK|nirements  for  an  aj)j)lic:ation  include 
a  i)rogram  narrative  and  budget  details 
and  narrative  (formerly  1121-0188). 
Optional  recjuirenumts  can  he  impo.sed 
dejeending  on  the  tyjie  of  program  to 
include,  hut  not  limited  to:  Projcict 
ah.stract,  indirect  cost  rate  agrcicmient, 
tribal  authorizing  rcisolntion.  timelincis. 
logic  models,  memoranda  of 
undcM'standing,  lettcus  of  sujcport, 
resumes,  di.sclosure  of  pending 
applications,  and  rciscxcrch  and 
evaluation  independence  and  intcigrity. 
Puhlic  re])orting  burden  for  this 
colhiclion  of  information  is  (estimated  at 
up  to  32  hours  peer  a])plication.  The  32- 
hour  (estimate  is  based  on  the  amount  of 
time  to  prepare  a  research  and 
evaluation  projeosal,  one  of  thee  most 
time  intensive  types  of  apjelication 
solicitced  by  OJP.  The  (estimate  of  burden 
hours  is  based  on  OJP’s  prior  expcericence 
with  the  rescearch  application 
submission  jerocess. 

(())  An  Estimate  of  the  Total  Public 
Barden  (in  hoars)  Associated  with  the 
collection:  The  estimatced  public  burden 
associated  with  this  application  is 
32().()()()  hours. 

If  additional  information  is  necpiirced 
contact:  Jerri  Murray.  Department 
(ihearance  Officer.  United  Statces 
D(e])artm(ent  of  Justice.  Justice 
Managceiment  Division,  Policy  and 
Planning  Staff,  Two  (ionstitution 
Scjuare,  14.'j  N  Strceet  NE.,  Room  3VV- 
1407— B,  Washington,  IXi  20.130. 

llatced:  jaiuiarv  29.  201  ;t. 
jeerri  Murray, 

Department  (Clearance  Officer  for  Pit  A.  I  (S. 
Department  of  Just  ice. 

|I  R  Doc.  2(n:t-()22:(4  Filod  2-l-i:i:  K:4,'i  ami 
BILLING  CODE  4410-18-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  12-57] 

Sanjay  Trivedi,  M.D.;  Decision  and 
Order 

On  .S(e])t(eml)(er  2.1,  2012, 
Administrative  Law  Judge  (AEJ)  (iail  A. 
Randall  i.ssued  the  attached 
recoin memhed  (hecision.  Neither  party 
filed  exceptions  to  the  decision.  Having 
reviewed  the  entire  record,  1  have 
decided  to  adopt  the  ALJ’s  ridings, 
findings  of  fact,  conclusions  of  law,  and 
recommended  Order. 

Order 

Pursuant  to  the  authority  vested  in  me 
by  21  U.S.C.  823(f)  and  824(a),  as  well 
as  28  CFR  0.100(h).  1  order  that  DEA 
(Certificate  of  Registration  FT089()714, 
issued  to  Sanjay  Trivedi,  M.D.,  he,  and 
it  hereby  is,  revoked.  1  further  order  that 
any  jMMuling  ajijilication  of  Sanjay 
Trivedi.  M.D..  to  renew  or  modifv  his 
registration,  he,  and  it  hereby  is.  denied. 
This  Order  is  effective  immediatelv. ' 

Dated:  jaiuiarv  2.1.  201:1. 

Miclude  M.  I.oonhart, 

Administrator. 

Michelle  F.  (Cillice,  Es(i..  for  the  Coviunmenl. 
Matthew  It.  Kacheigas.  Hs(i..  for  llu! 
Respondent. 

Recommended  Rulings,  Findings  of 
Fact,  (Conclusions  of  Law,  and  Decision 
of  the  Administrative  Law  Judge 

1.  Facts 

(fail  A.  Randall,  Administrative  Law 
Judge.  The  Administrator,  Drug 
Enforcement  Administration  (“DEA”  or 
"(jovernment”),  issued  an  Order  to 
Show  (Cause  and  Immediate  Suspension 
of  Registration  (“Ordru’”)  dated  June  21, 
2012,  projjosing  to  revoke  the  DEA 
Certificate  of  Registration,  No. 
FT()890714,  of  Sanjav  Trivedi,  M.D. 
("Resjjondent”),  as  a  jiractitioner, 
pursuant  to  21  U.S.C.  824(a)(4)  (2000), 
and  deny  any  pending  ajijilications  for 
renewal  or  modification  of  such 
registration  ])ursuant  to  21  U.S.(C.  823(f) 
(2000),  because  the  continued 
registration  of  the  Rrisjumdent  would  he 
inconsi.stent  with  the  puhlic  interest,  as 
that  term  is  used  in  21  U.S.C.  823(0. 

The  Re,s])()ndent’.s  registration  will 
exjiire  hv  its  own  terms  on  November 
30,  2013. 

Specifically,  the  Order  alleged  that 
the  Respondent  (lisjiensed  at  least 


'  For  tli(!  siinu!  nuison  I  ordcrod  lliiit  Kospondonl's 
r(!};i.slriition  Ik;  iinnuKliiilolv  su.spoiidod.  I  conclude! 
Iliiil  till!  |)ul)lic  inl(!rosl  iU!C(!ssilaU!.s  dial  tlii.s  Order 
1)0  (il'l'cclivo  immediatelv.  .See!  21  CFR  i:il(i.()7. 
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220,752  dosage  units  of  controlled 
substance  prescriptions  between  April 
24,  2011,  and  April  25.  2012.  lOrder  at 
2|.  The  ()rd(!r  alleged  that  the  controlled 
substances  most  frecpiently  prescribed 
(hiring  the  year  time  period  were: 
oxycodone  30mg:  hydrocodone/apap 
10-500mg:  and  oxycodone/apa])  10- 
325mg.  |/f/.|.  The  Order  further  alleged 
that  the  Respondent  prescribed 
controlled  .substances  to  undercover  law 
enforcement  officers  between  October 
and  November  2011  in  violation  of 
Federal,  State,  and  local  law  hecan.se  the 
prescrijitions  were  not  for  a  legitimate 
medical  jmrpo.se.  |/f/.  2—3). 

Additionally,  the  Order  alleged  that  the 
Respondent  prescribed  excessive  and 
unnecessary  doses  of  controlled 
substances  to  the  undercover  law 
enforcement  officers  without  a  clinical 
basis  to  do  .so,  without  conducting 
adecpiate  physical  examinations, 
without  providing  legitimate  referrals 
for  evaluations,  and  without  giving 
proper  attention  to  the  possibility  of 
misuse  or  diversion  of  controlled 
substances.  \Id.  at  3|.  Lastly,  the  Order 
alhigcul  that  the  Respondent  is  involved 
in  a  conspiracy  in  which  controlled 
substances  are  jjrescrihed  to  patients 
thronghont  the  state  of  Florida  without 
a  Uigitimate  medical  purpose.  \Id.  at  4|. 

On  July  27,  2012,  tlie  Respondent, 
through  conn.sel,  fibul  a  lett(!r  with  the 
Court  r(!(|n(;.sting  an  extension  of  time 
(“R(!S])ond(!nt'.s  R(xpie.st”)  to  respond  to 
the  Order  to  Show  Cause.  iRespondent's 
Re(]ne.st  at  1 1.  Sjjecifically,  the 
Respondent  recjnested  that  in  ordtir  to 
properly  respond  to  the  Order  to  Show 
Cause,  the  Rcispomhmt  needed  to  obtain 
the  patient  records  at  issue  and  these 
records  had  been  seized  by  law 
enforcement  in  conjunction  with  the 
criminal  prosecution.  | /(/.]. 

On  July  30,  2012,  the  Court  i.ssned  an 
Order  Granting  Respondent’s  Reqne.st 
for  Extension  of  Time  (“Court’s  Clrder’’). 
Therein,  the  Court  found  that  the 
Res])ondent  had  demonstrated  good 
cause  to  justify  granting  a  thirty-day 
extimsion  of  time  to  respond  to  the 
Ord(!r  to  Show  Cause.  [Court’s  Order  at 

Ij. 

On  August  31,  2012,  the  Rcispondent, 
through  conn.sel,  filed  a  letter  with  the 
Court  rcujiKisting  an  extcmsion  of  time 
(“Res])ondent’.s  S(;cond  Rcujnest”)  to 
respond  to  the  Order  to  Show  Cause. 
|Res])ondent’s  Second  Re(inest  at  1|. 
Spcicifically,  the  Rcispoiuhait  ex])lained 
that  he  needed  additional  time  to 
re.s])ond  to  the  Order  to  Show  Cause 
becan.se  the  rcupiestiHl  patient  files  at 
issue  in  the  above-captioned  matter  had 
not  yet  Ixam  received  since  law 
enforcement  had  seized  the  r(;cord.s  in 
conjunction  with  the  criminal 


prosecution.  \ld.\.  That  .same  day,  the 
Court  i.ssned  an  Order  Granting 
Respondent’s  Recpie.st  for  Extension  of 
Time  (“Court’s  Second  Order”). 

Tlnirein,  the  C'onrt  found  that 
Respondent  had  demonstrated  good 
cause  to  justify  granting  a  second  brief 
extension  of  time,  j Court’s  S(!cond 
Ord(;r  at  2|.  The  Court  ordered  that  the 
Re.s])ondent  mn.st  clearly  indicate  his 
desire!  for  a  h(!aring  on  or  before 
September  7,  2012.  |/r/.|. 

On  September  7,  2012,  the 
Respondent,  through  conn.sel,  timely 
filed  a  Reqne.st  for  Hexiring  in  the  ahove- 
caj)tioned  matter. 

On  September  10,  2012,  the 
Covernment  filed  a  Motion  for 
Summary  Disposition  and  Motion  to 
Stay  Proceedings  (“Covernment’s 
Motion”).  Therein,  the  Covernment 
recjnested  that  the  Court  .summarily 
rewoke  Resjjondent’.s  DEA  registration 
becan.se  the  R(!.sj)ondent’s  Florida  state 
medical  license  is  under  an  emcirgency 
sn.sjiension  order.  jCovcirnment’s 
Motion  at  1  j.  The  Covernment  stated 
that  the  Resjeondent  was  no  longc!r 
anthorizcul  to  handle  controlled 
substances  in  Florida,  the  state  wlnire 
the  Resjjondent  is  registered  with  the 
DEA.  |/f/.  at  1-2|.  'fhe  Covernment 
attached  to  its  motion,  a  State  of  Florida 
Dei)artment  of  Health  Ordcu'  of 
Emergency  Sns])en.sion  of  License 
(“Emcirgency  Snspemsion”),  fihxl  lime 
27,  2012,  in  whicli  the  .State  of  Florida 
Dejiartment  of  Health  ordered  the 
emergency  snsjiension  of  the 
Resjiondent’s  license.  [Covernment’s 
Motion  at  Exhibit  Aj.  The  Covernment 
argues,  therefore,  that  in  accordanc:e 
with  Agency  jjrecedent,  the  DEA  is 
barred  hv  statute  from  continuing  the 
ResjKmdent’s  registration  becan.se  his 
state  medical  license  was  snsjiended. 

|/r/.  at  1-21. 

On  Sejitember  11, 2012.  the  Court 
i.ssned  an  Order  for  Prehearing 
.Statements  and  an  Order  for 
Re.sjiondent’s  Resjionse  to  Goviirnment’s 
Motion  for  .Summarv  Disjjosition  and  to 
.Stay  Proceedings. 

(in  .Sejitemher  19,  2012,  the 
Rcisjjondent,  through  connsi!!,  filed 
Re.sjKmdent’s  Resjionse  to  Motion  for 
Summary  Disjjosition  and  Motion  to 
.Stay  Proccxidings  and  Rinjiiest  for 
Extension  of  Time  for  l*’nrther  Rcisjionse 
(“Resjiondent’s  ResjKm.se”).  'Lherein, 
the  Resjiondent  argues  that  the  Court 
should  grant  him  a  thirty-day  extension 
to  resjKind  to  the  Covernment’s  Motion 
becan.se  the  Resjjondent  is  currently 
involved  in  settlement  negotiations  with 
the  Florida  Dejiartminit  of  Health  in 
which  his  Florida  medical  .state  licen.se 
will  he  restored.  |Re.s])ondent’.s 
Resjionse  at  1-3). 


On  Sejitemher  19,  2012,  the 
Covernment  filed  Covernment’s  Rejily 
to  Re.sjKmdent’s  Resjmn.se  to  Motion  for 
.Snmmarv  Disjjosition  and  Motion  to 
.Stay  Procetulings  and  Re(jni!st  for 
Extension  of  Time  for  Further  Riisjionse 
(“Government’s  Rejily”).  Therein,  the 
Covernment  argues  that  the  oidy  due 
jirocess  that  need  he  afforded  to  the 
R(!.sj)ond(!nt  is  an  “ojijiortnnity  to 
oj)j)o.se  a  motion  for  snmmarv 
disjKisition  by  showing  that  his  state 
authority  has  not  been  snsjiended  or 
revoked.”  [(Kwernment’s  Rejily  at  Ij. 

The  (h)vernment  fnrthiK  argues  that 
because  there  has  not  been  a  showing 
that  Respondent’s  state  license  is  valid, 
the  Re.sjnmdent  currently  lacks  .state 
authority  to  handle  controlled 
substances  and  thus,  the  Resjmndent 
cannot  remain  registered  by  the  DEA. 

|/f/.  at  2). 

For  the  reasons  set  forth  below,  I  will 
grant  the  Cfovernment’s  Motion  and 
recommend  that  the  Administrator 
revoke  the  Resjiondent’s  DEA  Certificate 
of  Registration.  Hnt,  1  note  that, 
jnir.snant  to  21  CFR  1301. 13(a)  (2012), 
the  RiisjKmdent  may  ajiply  for  a  new 
DEA  Certificate  of  R(!gi .strati on  at  any 
time. 

11.  Discussion 

A.  Respondent  (Airrently  Locks 
Anthoritv  To  Handle  Controlled 
Snbstances  In  Florida 

The  DEA  will  not  maintain  a 
controlled  substances  registration  if  the 
nigistrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
.state  in  which  the  registrant  jiractices. 
The  Controlled  Snh.stances  Act  (“C.SA”) 
jirovides  that  obtaining  a  DEA 
registration  is  conditional  on  holding  a 
state  license  to  handle  controlled 
substances.  .See  21  lj..S.C.  802(21)  (2000) 
(defining  “jjractitioner”  as  “a  physician 

*  *  *  licensed,  njgistered,  or  otherwi.se 
jjermitted.  by  *  *  *  the  jurisdiction  in 
which  he  jjractices  *  *  *  to  distribute, 
disjiense,  [orj  admini.ster  *  *  *  a 
controlled  substance  in  the  course  of 
jirofessional  jiractice”);  21  U..S.C.  823(f) 
(2000)  (“the  Attornev  General  shall 
register  jiractitioners  *  *  *  if  the 
aj)j)licant  is  authorized  to  disjiense 

*  *  *  controlled  substances  nn(l(!r  the 
laws  of  the  .State  in  which  he 
jjractices”).  The  DEA,  therefore,  has 
consistently  held  that  the  (i.SA  reijniriis 
the  DEA  to  revoke  the  registration  of  a 
jiractitioner  who  no  longer  jiosse.sse.s  a 
state  license  to  handle  controlled 
.substances.  See  21  IJ.S.C.  824(a)(3) 
(2000)  (stating  “a  registration  may  be 
snsjKmded  or  revoked  by  the  Attorniw 
General  njKm  a  finding  that  the 
registrant  has  had  his  .State  license  or 
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registration  suspendtui,  revoked  or 
denied  l)y  competent  State  authority”): 
liaverlay  P.  lulwards,  M.D.,  73  l''R  4t).5)t)l 
(DEA  201 0);  Jost^ph  Pcniinstdrck.  M.D.. 

74  FR  17,325  (DEA  2009). 

In  tliis  ease,  the  Res])ondent  does  not 
(lispnte  tliat  lie  current Iv  lacks  state 
authority  to  handle  conirolled 
snhstances.  However,  the  Resjiondent 
argues  that  his  current  slate  medical 
licen.se  sns|)(!nsion  is  temporarv,  as  he 
and  the  Florida  Dejiartment  of  Health 
are  currently  involved  in  siittlement 
negotiations  in  which  he  anticijiates 
that  he  will  regain  his  Florida  medical 
license.  |Res|)on(lent's  Response  at  1-3). 
Resjiondent  argues  that  his  DEA 
registration  should  not  he  revoked 
because  he  will  soon  likely  regain  his 
.state  medical  license  in  the  .state  of 
Florida.  )/(/.  at  2-3).  However,  the 
Emergency  Susjiension  from  the  hMorida 
Department  of  Health  effectively 
susjiends  the  Resjiondent’s  license  to 
jiractice  medicine  in  the  state  of  Florida. 
Regardless  of  whether  the  Resjiondent 
and  the  Florida  Dejiartment  of  Health 
eventually  decide  ujion  a  .settlement 
agreement  in  which  the  Resjiondent 's 
state  license  is  reinstated,  the 
Resjiondent  currently  lacks  the 
necessary  state  authority  to  jiractice 
medicine  and  handle  controlled 
snhstances  in  Florida,  (’.onsetjuentlv.  his 
DEA  nigistration  must  he  revoked.  .See 
Joseph  Ihnnnstdrck.  M.J).,  74  FR  17,323. 
17.327  (DEA  2009)  (stating  that  “a 
jiractitioner  may  not  maintain  his  DEA 
Higistration  if  he  lacks  state  authority  to 
handle  controlled  suhslances  under  the 
laws  of  the  state  in  which  he 
jiractices”);  Tivdsuid  (Jodst  Spdriditv 
Phdvmdcy,  70  FR  00.903  (DEA  2011): 

Roy  Chi  Lung.  M.D..  74  FR  20,340  (DEA 
2009):  Gdhriol  Sdgun  Or/Jimo,  M.D..  (i9 
FR  38,939  (DEA  2004). 

While  the  Re.sjiondent  argues  that  his 
slate  license  may  he  reinstated  in  the 
future,  this  possibility  is  immaterial  in 
light  of  the  Re.sjiondent 's  current  lack  of 
.slate  registration.  Indeed,  the  CSA  and 
Agency  jirecedent  make  clear  that  as  a 
jireretjuisite  to  registration  the 
Resjiondent  must  have  state  authoritv  to 
handle  controlled  snhstances,  and  that 
without  snc:h  authoritv  all  other  issues 
Indore  this  forum  are  moot.  Son  21 
U..S.C.  802(21):  21  IJ..S.C.  823(1);  Josoph 
Rduiusidrok,  M.D.,  74  FR  at  17,327  (DEA 
2009).  Thus,  because  there  is  no  disjiute 
that  the  Resjiondent  lacks  state 
authority  to  handle  controlled 
suhslances,  the  Resjiondent 's 
registration  must  Ik;  revoked. 

B.  Rospondoni  Is  Entiilod  To  Roopplv 
for  Rogistidtion  With  t ho  DEA 

Any  jierson  who  is  required  to  register 
with  the  DEA  may  ajijily  for  registration 


at  any  lime.  21  CFR  1301.13(a)  (2012) 
(“Any  jKM'.son  who  is  recjuired  and  who 
is  not  registered  mav  ajijily  for 
registration  at  any  time.  No  jierson 
recjuinul  to  Ik;  registenul  .shall  engage  in 
any  activity  for  which  registration  is 
re(]uired  until  the  ajijilication  for 
registration  is  granted  and  a  (iertificale 
of  Registration  is  issued  by  the 
Administrator  to  such  jierson”). 

The  Resjiondent  is  jiermitted  to 
reajijily  for  a  (Certificate  of  Regi.stration 
with  the  DEA  at  any  time  in  the  future. 
21  (CFR  1301.13(a).  However,  the 
Re.sjiondent  will  not  he  jiermittcid  to 
engage  in  activity  for  which  a 
regi.stration  is  required  until  his 
ajijilication  is  granted  liv  the  DEA.  Id. 

III.  (Conclusion,  Order,  and 
Recommendation 

(Con.s(!(juently.  there  is  no  genuine 
disjiute  of  material  fact  regarding  the 
Resjiondent's  lack  of  state  authority  to 
handle  controlled  .substances.  Thus, 
summary  disjiosition  for  the 
(jovernment  is  ajijirojiriate.  It  is  well 
settled  that  when  there  is  no  (juestion  of 
material  fact  involved,  there  is  no  need 
for  a  jilenary,  administrative  hearing. 
Soo  Michdol  (i.  Dolin.  M.D..  03  FR  3.0()1 
(DEA  2(){K)).  Here,  then;  is  no  genuine 
disjiute  that  the  Resjiondeut  currentlv 
lacks  .state  authority  to  jiractice 
medicine  and  to  handh;  controlled 
substances  in  Florida. 

Accordinglv,  1  hereby 

grant  the  (lovernment’s  Motion  for 
Summary  Disjiosition. 

1  al.so  forward  this  case  to  the 
Administrator  for  final  disjiosition.  I 
recommend  that  the  Resjiondent’s  DEA 
(Certificate  of  Regi.stration,  Numher 
FT08907.34,  he  revoked.- 

Dated:  .Sejilemlier  23,  2012. 

(tail  A.  Randall, 

Adniinislnilivo  Uiw  Iinlgo. 

|FR  Hoc.  2(n:i-(122.i2  Filed  2-l-i:i;  8:45  nin| 
BILLING  CODE  4410-09-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Gamma 
Radiation  Surveys 

ACTION:  Notice. 


SUMMARY:  The  D(;jiartment  of  Eahor 
(DOE)  is  .suhmitting  the  Mine  Safety  and 


-Tile  sole  tiasis  olTiiv  reconiiiiendalion  is  tlie  loss 
of  RespoiideiiFs  slale  lieensiire.  I  make  no  riiulin»s 
or  conclusions  concerning  llie  oilier  allej^alions 
asserted  in  tlie  (Irder  to  .Sliow  Cause. 


Health  Administration  (MSHA) 
sjionsored  information  collection 
niquest  (KCR)  titled,  “(Camma  Radiation 
Surveys,”  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
ajijiroval  for  continued  use  in 
accordance  with  the  Bajierwork 
Reduction  Act  (BRA)  of  1993  (44  l).S.(C. 
3301  et  serj.). 

DATES:  Sulimit  comments  on  or  before 
March  0,  2013. 

ADDRESSES:  A  cojiy  of  this  lOR  with 
ajijilicalile  sujijiorting  documentation; 
including  a  descrijition  of  the  likely 
nisiiondents.  jirojiosed  frecjuency  of 
resjionse,  and  e.stimated  total  burden 
may  he  ohtaineil  from  the  Reglnfo.gov 
Well  site,  http:/ /www soginfo .gov / 
puhlic/do/PRAMoin.  on  the  day 
following  jiuhlicalion  of  this  notice  or 
by  c:ontacting  Michel  Smyth  by 
telejihone  at  202-093-4129  (this  is  not 
a  toll-free  numher)  or  .sending  an  email 
to  DOL_PRA_PlJRLIC@dol.gov. 

Sulimit  comm(;nts  about  this  request 
to  the  Offii:e  of  Information  and 
Regulatory  Affairs.  Attn:  OMB  Desk 
Officer  for  DOL-MSHA.  Office  of 
Management  and  Budget,  Room  10233, 
723  17lh  Street  NW.,  VVashington,  DO 
20303.  Fax:  202-39.3-(i881  (this  is  not  a 
toll-free  numher),  email: 

OIR  A_suhtnission@oinh.oop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michel  Smyth  by  telejihone  at  202-09.3- 
4129  (this  is  not  a  toll-free  number)  or 
by  email  at  DOL  PRA  PURLICMdo! .gov. 

AiilliHrity:  44  II..S.0.  :t3()7{a)(1  )(D). 

SUPPLEMENTARY  INFORMATION: 

Regulations  30  (TR  37.3047  requires  a 
covered  mine  ojierator  to  maintain  a 
record  of  c.umulative  individual  gamma 
radiation  exjiosure  to  ensure  that  annual 
exjiosure  does  not  exceed  five  (3)  Rems. 
This  recjuirement  jirotects  the  health  of 
workers  in  mines  with  radioactive  ores. 

This  information  collection  is  sidiject 
to  the  BRA.  A  Federal  agency  generally 
cannot  conduct  or  sjionsor  a  collection 
of  information,  and  the  jiulilic  is 
generally  not  recjuired  to  resjiond  to  an 
information  collection,  unless  it  is 
ajijiroved  by  the  OMB  under  the  BRA 
and  di.sjilays  a  currently  valid  OMB 
(Control  Numher.  In  addition, 
notwith.standing  any  other  jirovisions  of 
law,  no  Jierson  shall  generallv  he  subject 
to  jienalty  for  failing  to  comjily  with  a 
collection  of  information  that  does  not 
disjilay  a  valid  Oontrol  Numher.  Soo  3 
CFR  132().3(a)  and  1320.8.  The  DOE 
obtains  OMB  ajijiroval  for  this 
information  c;oilection  under  (Control 
Numher  1219-0039.  The  current 
ajijiroval  is  scheduled  to  exjiire  on 
Feliruary  28,  2013:  however,  it  should 
he  noted  that  existing  information 
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collection  nujuiroments  submitted  to  the 
OMll  receive  a  month-to-month 
extension  while  they  undergo  revimv. 

For  additional  information,  see  the 
related  notice  published  in  the  Federal 
Register  on  ()ctoh{;r  12,  2012  (77  I’R 
02207). 

Interested  ])arties  are  encouraged  to 
.send  comments  to  the  OM13,  Office  of 
lnh)rmation  and  Regulatory  Affairs  at 
the  address  shown  in  the  ADDRESSES 
.section  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register.  In 
order  to  help  ensure  a])propriate 
consideration,  comments  should 
mention  OM13  (Control  Number  1219- 
0039.  The  OM13  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  projjosed 
collection  of  information  is  nec;e.ssarv 
for  tin;  projjer  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
jnactical  utility: 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
j)ropo.sed  collection  of  information, 
including  the  validity  of  the 
methodology  ami  assumptions  used; 

•  Enhance  the  (juality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  tho.se  who 
are  to  re.sjjond,  including  through  the 
use  of  a])pro])riate  automated. 
elec:tronic,  mechanical,  or  other 
technological  collection  techniciues  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  DOL-MSHA. 

Title  of  Collection:  Gamma  Radiation 
Surveys. 

OMB  Control  Number:  1219-9039. 

Affected  Public:  Private  Sector — 
businesses  or  other  for-])rofit.s. 

Tot(d  Estimated  Number  of 
Respondents:  4. 

Tot(d  Estimated  Number  of 
Responses:  4. 

l’ot(d  Estimated  Annmd  Burden 
Hours:  H. 

Tot(d  Estimated  Annmd  Other  Costs 
Burden:  .$(). 

Dated:  )amiarv  2‘),  2()i;j. 

Michel  .Smyth, 

Departmental  ('.learanee  Officer. 

(FK  Doc.  2()i:t-()2:i<)7  Filed  2-l-i:t;  8:4.S  am| 
BILLING  CODE  4510-43-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  (13-008)] 

NASA  Advisory  Council;  Aeronautics 
Committee;  Unmanned  Aircraft 
Systems  Subcommittee  Meeting 

AGENCY:  National  Aeronautics  and 
S])ace  Admini.stration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  (Committee  Act,  Public 
Law  92-403,  as  amended,  the  National 
Aeronautics  and  Space  Admini.stration 
announces  a  meeting  of  the  Unmanned 
Aircraft  Systems  (DAS)  Subcommittee 
of  the  Aeronautics  Gommittee  of  the 
NASA  Advisory  Gouncil.  The  meeting 
will  be  held  for  the  jnirpose  of 
soliciting,  from  the  aeronautics 
communitv  and  other  jiersons.  research 
and  technical  information  relevant  to 
])rogram  planning. 

DATES:  Tuesday.  February  20,  2013,  8:30 
a.m.  to  4:30  p.m..  Local  Time. 

ADDRESSES:  National  Aeronautics  and 
S])ace  Admini.stration  lleadtiuarters. 
Room  0E40B,  300  E  Street  SVV., 
Washington,  20.'j40. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
llrenda  L.  Mulac,  Executive  Secretary 
for  the  HAS  Subcommittee  of  the 
Aeronautics  (iommittee.  National 
Aeronautics  and  Space  Administration 
Head(]narler.s,  Washington,  DG  20.'i40, 
(202)  3.'58-l.^)78,  or 
brenda.l.mulac@nasa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  he  ojjen  to  the  public  up 
to  the  caj)acity  of  the  room.  Any  per.son 
interested  in  jjarticipating  in  the 
meeting  by  WebEx  and  telephone 
should  contact  Ms.  Brenda  L.  Mulac  at 
(202)  3.'58-l.‘578  for  the  weh  link,  toll- 
free  number  and  jias.scode.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

•  (Overview  of  IJAS  Aviation 
Rulemaking  Gommittee  Activities  and 
NASA’s  UAS  Project  Involvement 

•  Overview  of  the  NASA  UAS  Systems 
Analysis 

•  Review  of  UAS  in  the  National 
Airspace  Sy.stem  Project  Integration  of 
Subprojects 

•  nevelo])ment  and  review  of  2013 
Work  Plan 

It  is  imjierative  that  the.se  meetings  he 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
particijiants.  Attendees  will  he 
retpiested  to  comply  with  NASA 
security  requirements,  including  the 
presentation  of  a  valid  picture  ID.  before 
receiving  an  acce.ss  badge.  U.S.  citizens 


will  need  to  show  a  valid,  officially- 
issued  picture  identification  .such  as 
driver’s  license  to  enter  the  NASA 
Heachpiarters  building  (We.st  Lobby — 
Visitor  (Control  G.enter)  and  mu.st  state 
that  they  are  attending  the  NASA 
Advisory  Gouncil  Aeronautics 
Gommittee  UAS  .Suhcommittite  meeting 
in  conference  room  01342  h(;fore 
receiving  an  acce.ss  hiidge.  All  non-U. .S. 
citizens  mu.st  fax  a  copy  of  their 
passjjort.  and  print  or  type  their  name, 
current  addre.ss,  citizenship,  company 
affiliation  (if  applicable)  to  incliule 
address,  telephone  number,  and  their 
title,  place  of  birth,  ilate  of  birth,  U.S. 
visa  information  to  include  type, 
numher,  and  ex])iration  date.  U.S.  Social 
Security  Number  (if  applicable). 
Permanent  Resident  green  card  number 
and  expiration  date  (if  a])j)licable),  and 
j)lace  and  ilate  of  entry  into  the  U.S.,  to 
Ms  Brenda  L.  Mulac,  NASA  Advi.sorv 
Gouncil  Aeronautics  (Committee  UAS 
Subcommittee  Executive  Secretary,  fax 
202-358-3002,  by  no  less  than  8  ' 
working  days  ))rior  to  the  meeting.  Non- 
U.S.  citizens  will  need  to  show  their 
Passport  or  Permanent  Resident  green 
card  to  enter  the  NASA  Ileadiiuarters 
building.  For  questions,  please  call  Ms 
Brenda  L.  Mulac  at  (202)  358-1578. 

Patricia  I).  Raiisc:li. 

Advisory  Committee  .Management  Officer. 
Natioind  Aeronautics  and  Space 
Adnunistr(dion. 

|FR  Doc.  2()i:t-02:):D  FiltKl  2-I-i:i:  H:4.')  anil 
BILLING  CODE  7510-13-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 3-0021] 

Quality  Assurance  Program 
Requirements  (Operations) 

AGENCY:  Nuclear  Regulatory 
(iommi.ssion. 

ACTION:  Draft  regulatory  guide;  request 
for  comment. 


SUMMARY:  'I'he  U.S.  Nuclear  Regulatory 
(iommi.ssion  (NR(3)  is  i.ssuing  for  ])uhlic 
comment  draft  regulatory  guide  (DG). 
DG-1300,  “Quality  Assurance  Program 
Re(|uirements  (Gj)erations).’’ 

DATES:  Submit  comments  by  April  1, 
2013.  Gomments  received  after  this  date 
will  he  considered  if  it  is  ])ractical  to  do 
.so,  hut  the  NR(i  is  able  to  ensure 
consideration  only  for  comments 
receiviid  on  or  before  this  date. 

Although  a  time  limit  is  given, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
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improvements  in  all  i)ul)lishe(l  guides 
are  encouraged  at  any  time;. 

ADDRESSES:  You  may  access  information 
and  comment  submissions  related  to 
this  document,  which  the  NRC 
|)oss(!sses  and  are  j)ul)licallv  availahle, 
l)y  searching  on  http:// 
www.ref’iihitions.gov  umk'.r  Docket  ID 
NR(]-2()1 3-0021.  You  may  suhmit 
comments  hy  any  of  the  following 
methods: 

•  FtnUmil  thilcnuiking  It'eh  .s/Ze:  (io  to 
http://\v\v\\’.wguhitions.gov  and  search 
for  Docket  ID  NRC-201 3-0021.  Address 
(piestions  about  NR(]  dockets  to  F.arol 
(lallagher;  telei)hone:  301-492-3008; 
emai  1 ;  CauoI. (Aill(igh(;i'@nrc.gov. 

•  Mail  connnants  to:  (audy  Hladev, 
(diief.  Rules.  Announcements,  and 
Directives  Branch  (RADB),  Office  of 
Administration.  Mail  Stop;  T\VB-0.5- 
BOIM,  U.S.  Nuclear  Regulatory 
Oommissiou,  Washington,  DC  20.'i.‘i.'j- 
0001. 

I  •  Fax  coniiuents  to:  RADB  at  301- 

492-3440. 

For  additional  direction  on  accessing 
information  and  submitting  comments, 
see  “Accessing  Information  and 
Submitting  Comments”  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 

Paul  Prescott,  Office  of  New  Reactors. 
D.S.  Nuclear  Regulatory  Commission, 
Wa.shington,  D(]  2()55.'i-()()()l .  telejihone: 
301— 41 5-3028  or  email: 
Faal.Proscott@nr(:.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Ac:cessing  Information  and 
Submitting  (Comments 

A.  Accassing  Information 

Please  refer  to  Docket  ID  NRC-201 3- 
0021  when  contacting  the  NRC  about 
the  availability  of  information  regarding 
this  document.  You  may  access 
information  related  to  this  document  by 
any  of  the  following  methods: 

•  Feciaral  Hnloinaking  Woh  site:  Go  to 
http://\\'\\’\v. ragnlations.gov  and  search 
for  Docket  ID  NRC-201 3-0021. 

A7{C”.s'  Agancvwida  Docnnmnts  Access 
and  Management  System  (ADAMS): 

You  may  acce.ss  puhlicly-availahle 
documents  online  in  the  NRC  Library  at 
http://\v\v\v. nrc.gov/reading-nn/ 
adams.htnd.  'I’o  begin  the  search,  select 
“ADAMS  Pnhlic  Documents”  and  then 
select  “Begin  Weh-hased  ADAMS 
Search.”  For  problems  with  ADAMS, 
jilease  contact  the  NRC's  Public 
llocument  Room  (PDR)  reference  staff  at 
1-800-397-4209.  301-415-4737,  or  by 
email  to  pdr.resonrce@nrc.gov.  The 
ADAMS  accession  number  for  each 
document  referenced  in  this  notice  (if 


that  document  is  availahle  in  ADAM.S) 
is  provided  the  first  time  that  a 
document  is  referenced.  The  draft 
regulatory  guide  is  availahle  in  ADAMS 
under  Acce.ssion  Number 
MLl  227()A071 .  The  regulatory  aualvsis 
mav  be  found  in  ADAMS  under 
Acce.ssion  No.  ML12270A072. 

Regulatory  guides  are  not 
co|)yrighted.  and  NR(i  approval  is  not 
retpiired  to  reproduce  them. 

•  NBd’s  PDB:  You  mav  examine  and 
purcha.se  copies  of  public  documents  at 
the  NRC’s  PDR.  Room  01-F21.  One 
White  Flint  North,  11555  Rockville 
Pike.  Rockville.  Maryland  20852. 

B.  Snhmitting  (Comments 

Please  include  Dof:ket  ID  NRC-201 3- 
0021  ill  the  subject  line  of  your 
comment  submission,  in  order  to  ensure 
that  the  NRC  is  able  to  make  your 
comment  submission  available  to  the 
imhlic  in  this  docket. 

The  NRC,  cautions  you  not  to  include 
identifying  or  contact  information  that 
that  you  do  not  want  to  be  jmblicly 
disclosed  in  your  comment  submission. 
The  NR(’  will  post  all  comment 
submissions  at  http:// 
www.regidat ions.gov  as  well  as  enter  the 
comment  submissions  into  ADAM.S. 

The  NRC  does  not  routiuelv  edit 
comment  submissions  to  remove 
identifying  or  contact  information. 

If  you  are  reipiestiug  or  aggregating 
comments  from  other  persons  for 
submission  to  the  NRfi,  then  you  should 
inform  those  |)ersous  not  to  include 
identifying  or  contact  information  that 
they  do  not  want  to  he  publicly 
disclosed  in  their  comment  submi.ssion. 
Your  request  should  state  that  the  NRC 
does  not  routinely  edit  comment 
submissions  to  remove  such  information 
before  making  the  comment 
submissions  availahle  to  the  ]mhlic  or 
entering  the  comment  submissions  into 
ADAM.S. 

II.  Additional  Information 

The  NRC  is  i.ssuing  for  public 
comment  a  draft  guide  in  the  NRC’s 
“Regulatory  Guide’’  (RG)  series.  This 
series  was  developed  to  de.scribe  and 
make  availahle  to  the  public  such 
information  as  methods  that  are 
accejitahle  to  the  NRG  staff  for 
imjilementing  specific  parts  of  the 
NRG’s  regulations,  techni(]ues  that  the 
staff  uses  in  evaluating  specific 
])rohlems  or  jioslulated  accidents,  and 
data  that  the  staff  needs  in  its  review  of 
applications  for  permits  and  licenses. 

3’his  RG  de.scrihes  methods  that  the 
NR('  staff  considers  accejitahle  for 
comjdying  with  the  jirovision  of  jiart  50 
of  Title  10  of  the  Code  of  Federal 
Begulations  (10  (]FR)  “Domestic 


Licensing  of  Production  and  Utilization 
Facilities,’’  10  GFR  50.34(h)(0)(ii). 
(Contents  of  ajijilications;  technical 
information,  and  10  (',FR  Part  52 
“Licenses.  Gertifications,  and  Ajijirovals 
for  Nuclear  Power  iMaiits,”  10  GFR 
52.79(a)(27).  Gontents  of  ajijilications; 
technical  information  in  final  safety 
aualvsis  rejiort.  Both  sections  reejuire 
comjiliance  with  10  GFR  Part  50, 
Ajijiendix  B.  “Quality  A.ssurance 
Griteria  for  Nuclear  jiower  Plants  and 
Fuel  Rejirocessiug  Plants,”  which,  in 
jiart,  reejuires  the  establishment  of 
Quality  Assurance  (QA)  controls  for  the 
imjilementation  of  managerial  and 
administrative  controls  to  assure  .safe 
ojieration. 

’fhe  draft  regulatory  guide,  entitled, 
“Quality  A.ssurance  Program 
Reejuirements  (Operations),”  is 
temjiorarilv  identified  tiv  its  task 
number,  DG-1300.  The  bG-1300  is 
jirojio.sed  revision  3  of  Regulatorv  Guide 
1.33.  dated  Feliuarv  1978. 

This  revision  (Revision  3)  of  RG  1.33 
endorses  AN.Sl/AN.S  3.2-2012, 
“Managerial,  Administrative,  and 
Quality  Assurance  Gontrols  for 
Ojierational  Phase  of  Nuclear  Power 
Plants,”  which  is  an  ujidate  to  the 
.standard  that  was  endorsed  in  Revision 
2,  AN.S  3.2/AN.Sl  N18. 7-1970, 
“Admini.strative  Gontrols  and  Quality 
A.ssurance  for  the  Ojierational  Phase  of 
Nuclear  Power  Plants.”  3'he  ujidated 
standard  incorjiorates  ojierational 
exjierience  since  the  original  standard 
was  develojied,  and  is  better  focu.sed  on 
QA  of  jilant  ojierations  because 
information  on  QA  of  design  and 
construction  was  moved  to  another 
standard.  The  NRG  .staff  has  reviewed 
AN.Sl/AN.S  3.2—2012  and  determined 
that  the  revised  standard  jirovides 
accejitahle  guidanc:e  on  QA  of  jilaut 
ojierations.  The  staff’s  review  is 
documented  in  the  AN.S  3.2  .Side-By- 
.Side  Gomjiari.son  (ML12270A()70). 

III.  Backfitting  and  Issue  Finality 

Issuance  of  this  final  regulatory  guide 
does  not  constitute  hackfitting  as 
defined  in  10  GFR  50.109  (the  Backfit 
Rule)  aud  is  not  otherwise  inconsistent 
with  the  issue  finality  jirovisions  in  10 
CF’R  Part  52.  As  di.scu.ssed  in  the 
“Imjilementation”  section  of  this 
regulatory  guide,  the  NRG  has  no 
current  intention  to  imjiose  this 
regulatorv  guide  on  holders  of  current 
ojierating  licenses  or  combined  licenses. 

This  regulatory  guide  may  he  ajijilied 
to  ajijilications  for  ojierating  licen.ses 
and  combined  licenses  docketed  by  the 
NRG  as  of  the  date  of  issuance  of  the 
final  regulatory  guide,  as  well  as  future 
ajijilications  for  ojierating  licen.ses  and 
combined  licen.ses  suhmitted  after  the 
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i.ssuanci!  of  tlu:  regulatory  guide.  Such 
action  does  not  constitute  hackfitting  as 
defined  in  10  (iRF  .')().l()9(a)(l)  or  is 
otherwi.se  inconsistent  witli  tin; 
applicable  issue  finality  provision  in  10 
CFR  ])art  .'12,  inasmuch  as  such 
a])])licants  or  potential  applicants  are 
not  within  the  scope  of  entities 
protected  hy  the  Backlit  Rule  or  the 
relevant  i.ssue  finalitv  provisions  in  part 
52. 

Haled  at  Rockville.  Marvland.  Iliis  2.'jlli  (lav 
of  laiuiarv  201 2. 

l‘’or  the  Nuclear  Rcigulalorv  (ioinmission. 
Thomas  II.  Boyce, 

CAuef,  Il(;<’iil(it()ry  Gukh^  Dcvclopiiwiil  Ihanch, 
Division  of  Eni!,inooring.  Offico  ofXUicloor 
liogiilalorv  nosoorch. 

|I'R  Doc.  20i:i-()2:i4!l  Filed  2-1-1;):  «:4.t  ami 
BILLING  CODE  7590-01-P 

NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-331;  NRC-201 3-0022] 

Duane  Arnold  Energy  Center; 
Application  for  Amendment  to  Facility 
Operating  License 

AGENCY:  Nuclear  Regulatory 
Cloinmi.ssion. 

ACTION:  License  aniendinent  application: 
withdrawal. 

ADDRESSES:  Please  refer  to  Docket  ID 
NRC-2()1 3-0022  when  contacting  the 
NRC  about  the  availability  of 
information  regarding  this  document. 
You  may  access  information  related  to 
this  document,  which  the  NRC 
possesses  and  are  publicly  available, 
using  any  of  the  following  methods: 

•  Fedorul  Ihilnniaking  Wob  siio:  Go  to 
http://\vw\\’.wgul(tt ions. gov  and  .search 
for  Docket  ID  NRG-201 3-0022.  Address 
(luestions  about  NRC  dockets  to  Carol 
Gallagher;  telephone:  301-492-3008; 
email:  Carol. GalIaghHi'@nrc. gov. 

•  NHC’s  Agencvwido  Documents 
Access  and  Management  Svstein 
(ADy\MS):  You  may  access  jmhlicly 
available  documents  online  in  the  NRC 
Library  at  http://\v\v\v.ni'c.gov/reading- 
rm/adains.htinl.  To  begin  the  search, 
select  “ADAMS  Public  Documents”  and 
then  select  "Begin  Web-based  ADAMS 
Search.”  For  ])rohlem.s  with  ADAMS, 
please  contact  the  NRC’s  Public 
Ilocument  Room  (PDR)  reference  staff  at 
1-800-397-4209,  301-41  .'>-4737,  or  hy 
email  to  pdr.resource@nrc.gov.  The 


ADAM.S  accession  numher  for  each 
document  referenced  in  this  notice  (if 
that  document  is  available  in  ADAMS) 
is  provided  the  first  time  that  a 
document  is  referenced. 

•  NBC’s  PDB:  You  may  examine  and 
j)urchase  copies  of  public  documents  at 
the  NRC’s  PDR,  Room  t)l-F21,  One 
White  Flint  North,  ll.'i.'j.'i  Rockville 
Pike,  Rockville,  Marvland  208.'i2. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
D.  Feintuch,  Project  Manager,  Office  of 
Nuclear  Reactor  Regulation,  IJ.S. 

Nuclear  Regulatory  Commission, 
Washington,  DC  2().'j.'5.‘i;  telephone:  301- 
41 .5-3079;  email:  karl.feintuch@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  'Fhe  IJ.S. 
Nuclear  Regulatory  Commission  (NRC) 
has  granted  the  request  of  NextEra 
Energy  Duane  Arnold,  LLC  (the 
licensee)  to  withdraw  its  March  22, 

2012,  a])])lication  (ADAMS  Accession 
No.  ML12082A105)  for  pro|)osed 
amendment  to  Renewed  Facility 
Operating  License  No.  DPR-49  for  the 
Duane  Arnold  Energy  Center,  located  in 
Iowa,  Linn  County. 

The  ])roposed  amendment  would 
have  revised  the  technical  specifications 
regarding  the  battery  terminal  and 
charger  voltages  and  amperage  provided 
in  surveillance  recjuirements  (.SR)  .SR 
3.8.4. 1  and  SR  3. 8.4.0. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Lssuance  of  Amendment  ])ul)lished  in 
the  Federal  Register  on  October  30. 

2012  (77  FR  05724).  However,  by  letter 
dated  November  10.  2012,  the  licen.see 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  22.  2012,  and 
the  licen.see’s  letter  dated  November  10, 
2012,  which  withdrew  the  application 
for  the  license  amendment  (ADAM.S 
Accession  No.  ML12321A435). 

Dated  at  Rockville.  Maryland,  this  24lh  day 
of  laiuiary  2013. 

For  the  Nuclear  Regulatory  Commissiou. 
Karl  Feintuch, 

Project  Manager.  Plant  Licensing  Branch  ill- 
I.  Division  of  Operating  Beaclor  Ucensing, 
Office  of  Nuclear  Beaclor  Begnlalion. 

IFR  Doc.  2(n:)-(l2:)4l)  Filed  2-1-1:):  0:4.')  ani| 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Request  To  Amend  a  License  To 
Export  Radioactive  Waste 

Pursuant  to  lOCF’R  110.70  (h)  “Public 
Notice  of  Receipt  of  an  Ajiplication.” 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  (NRC)  has 
received  the  following  nuiue.st  for  an 
export  license  amendment.  Cojiies  of 
the  recpie.st  are  available  electronically 
through  ADAM.S  and  can  he  accessed 
through  the  Public  Electronic  Reading 
Room  (PERR)  link  http://\v\v\v. nrc.gov/ 
reading-rm.html  the  NRC  Homepage. 

A  reciuest  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
thirty  days  after  publication  of  this 
notice  in  the  Federal  Register.  Any 
request  for  hearing  or  petition  for  leave 
to  intervene  shall  he  served  hv  the 
requestor  or  petitioner  upon  the 
a])j)licant.  the  office  of  the  General 
Counsel.  IJ..S.  Nuclear  Regulatory 
Commi.ssion,  Washington,  DC  20555; 
the  .Secretary,  l)..S.  Nuclear  Regulatorv 
Commission,  Washington,  DC  20555; 
and  the  Executive  .Secretary.  l)..S. 
Depai'tment  of  .State,  Wa.shingtou,  DC 
20520. 

A  I’equest  for  a  hearing  or  })etition  for 
leave  to  intervene  may  he  filed  with  the 
NRC  electronically  in  accordance  with 
NRC’s  E-Filing  lule  promulgated  in 
August  2007,  72  Fed.  Reg  491 39  (Aug. 
28,  2007).  Information  about  filing 
electronically  is  available  on  the  NRC’s 
jnihlic  Wei)  site  at  http://\v\v\v. rnc.gov/ 
site-hel})/e-submilt(ds.html.  To  ensure 
timely  electronic  filing,  at  least  5  (five) 
days  prior  to  the  filing  deadline,  the 
petitioner/retiiie.stor  slionld  contact  the 
Office  of  the  .Secretarv  hv  email  at 
HEABINCD0CKET@'NBCC0V.  or  hy 
calling  (301)  41.5-1077,  to  retjuest  a 
digital  ID  certificate  and  allow  for  the 
creation  of  an  electronic  docket. 

In  addition  to  a  request  for  hearing  or 
petition  for  leave  to  intervene,  written 
comments,  in  accordance  with  10  CFR 
110.81,  should  he  submitted  within 
thii’ty  (30)  days  after  j)nhlication  of  this 
notice  in  the  Federal  Register  to  Office 
of  the  .Secretary,  IJ.S.  Nuclear 
Regulatoi  v  Commission.  Washington, 
DC  20555,  Attention:  Rulemaking  and 
Adjudications 

The  information  concerning  this 
export  licen.se  amendment  application 
follows. 
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NRC  Export  License  Amendment  Application 

[Description  of  material] 


Name  ot  applicant; 
date  ot  application; 
date  received; 
application  no.; 
docket  No. 

Material  type 

Total  quantity 

End  use 

Recipient 

country 

Eastern  Tech¬ 
nologies,  Inc.;  De¬ 
cember  28,  2012; 
January  2,  2013; 
XW016/01; 
11005825. 

Class  A  radioactive  waste  as  slightly 
contaminated  secondary  waste  result¬ 
ing  trom  the  dissolving  and  decon¬ 
tamination  ot  polyvinyl  alcohol  (PVA) 
dissolvable  protective  clothing  and  re¬ 
lated  items  (e.g.,  zippers,  hook  &  loop 
material,  elastic,  etc.)  along  with  the 
process  titters  used  to  decontaminate 
the  dissolved  clothing  retrieved  trom 
the  Class  A  radioactive  waste  im¬ 
ported  in  accordance  with  NRC  li¬ 
cense  IW016/02. 

The  total  quantity 
authorized  tor  ex¬ 
port  will  not  ex¬ 
ceed  quantities 
imported  in  ac¬ 
cordance  with 

NRC  license 
IW016/02. 

Amend  to:  1)  Remove  “Other  U.S. 
Party(ies)  to  Export,”  2)  revise  “De¬ 
scription  ot  Materials  or  Facilities”  to 
remove  Impact  Services  as  the  U.S. 
third  party  waste  processing  com¬ 
pany;  and  3)  extend  the  expiration 
date  trom  December  31,  2012  to  De¬ 
cember  31,  2015.  Following  proc¬ 
essing  at  the  Eastern  Technologies, 
Inc.  (ETI)  tacility,  the  secondary 
waste  will  either  be  returned  directly 
to  Laguna  Verde,  or  shipped  to  a  li¬ 
censed  third  party  waste  processor 
tor  turther  volume  reduction  proc¬ 
essing  and  return  to  ETI  tor  export 
back  to  Laguna  Verde. 

Mexico. 

l-'or  llu!  NiicKuir  R(!<>ulatorv  Commission. 
DiiUni  this  24lli  day  of  |amiarv  2013  at 
Kockvillo.  Marvlaml. 
laiiici;  K.  Owims, 

Aclint’  Dinfclor.  Ol  fict;  nj  IntiHmilioniil 
Proi’ivins. 

II-'K  Doc.  2013-()2;i:iH  filed  2-1-13:  «:4.3  Hin| 

BILLING  CODE  7590-01 -P 

NUCLEAR  REGULATORY 
COMMISSION 

Request  to  Amend  a  License  to  Import 

Radioactive  Wa.ste 

Pursuant  to  lOfiFR  1  10.70  (b)  “Public 
Notice  of  Receipt  of  an  Apjilication.” 
jilease  take  notice  tliat  the  Nuclear 
Regulatory  Cioniniission  (NR(i)  has 
received  the  following  rerjuest  to  amend 
an  import  licen.se.  Cojiies  of  the  reqiie.st 
are  available  electronically  through 
ADAMS  and  can  be  accessed  through 
the  Public  Electronic  Reading  Room 


(PERR)  link  htt])://www.nrc.go\7 
reading-rm.lilml  at  the  NRC  Homejiage. 

A  retiiiesf  fora  hearing  or  ])etition  for 
leave  to  Intervene  may  he  filed  within 
thirty  days  after  publication  of  this 
notice  in  the  Federal  Register.  Anv 
rerpiest  for  hearing  or  jietition  for  leave 
to  intervene  shall  he  .served  by  the 
re(|ne.stor  or  petitioner  iqion  the 
aiiplicant.  the  office  of  the  Ceneral 
(ionn.sel.  U.S.  Nuclear  Regulatory 
(Commission.  Washington,  DC  2().').'5.'): 
the  Secretary,  IJ.S.  Nuclear  Regnlatorv 
(Commission.  Washington.  D(;  2().'i.'5.'j; 
and  the  Executive  .Secretary,  l)..S. 
Department  of  .State,  Washington,  D(; 
2().'52(). 

A  reqiie.st  fora  hearing  or  petition  for 
leave  to  intervene  may  he  filed  with  the 
NRC  electronically  in  accordance  with 
NRC's  E-Filing  rule  promulgated  in 
August  2007,  72  Fed.  Reg  49189  (.Aug. 
28,  2007).  Information  about  filing 
electronically  is  available  on  the  NR(]’s 


])uhlic  Web  site  at  http://\\'\v\\’.nrc.^ov/ 
site-}}(^lp/(^-siibiniH(ils.html.  To  ensure 
timely  electronic  filing,  at  least  .'5  (five) 
(lays  prior  to  the  filing  deadline,  the 
lietitioner/reqnestor  should  contact  the 
Office  of  the  .Secretarv  hv  email  at 
///v\/?/N(;/XX;^:E7■@JV/^(;.(;0\^  or  by 
calling  (801)  41. '1-1077,  to  riMjnest  a 
digital  ID  certificate  and  allow  for  the 
creation  of  an  electronic  docket. 

In  addition  to  a  reejnest  for  hearing  or 
lietition  for  leave  to  intervene,  written 
comments,  in  accordance  with  10  CFR 
110.81.  should  he  .submitted  within 
thirty  (80)  days  after  ])nhlication  of  this 
notice  in  the  Federal  Register  to  Office 
of  the  .Secretary,  IJ..S.  Nuclear 
Regnlatorv  (iommission,  Washington, 
D(i  20.').'5.').  Attention:  Rulemaking  and 
Adjudications 

The  information  concerning  this 
import  licen.se  amendment  ajiplication 
follows. 
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NRC  Import  License  Amendment  Application 

[Description  of  material] 


Name  of  applicant; 
date  of  application; 
date  received; 
application  no.; 
docket  No. 

Material  type 

Total  quantity 

End  use 

Country;  from 

Eastern  Tech¬ 
nologies,  Inc.;  De¬ 
cember  28,  2012; 
January  2,  2013; 
IW016/02; 

11005602. 

Class  A  radioactive  waste  including  var¬ 
ious  materials  (e.g.,  polyvinyl  alcohol 
(PVA)  based  protective  clothing  and 
related  products,  including  zippers, 
hook  and  loop  closure  material,  elas¬ 
tic  and  non-PVA  thread,  contami¬ 
nated  with  low-levels  of  source,  spe¬ 
cial  nuclear,  and/or  byproduct  mate¬ 
rials  resulting  from  nuclear  power 
plant  operations  and  maintenance). 
The  radioactive  contaminants  will 
consist  of  mixed  fission  products  and/ 
or  corrosion  activation  products  in¬ 
cluding  Cobalt-60,  Cobalt-58,  and 
Manganese-54. 

Up  to  a  maximum 
total  of  (5)  curies 
over  the  duration 
of  the  license. 

Amend  to:  1)  Revise  “End  Use”  to  re¬ 
move  Impact  Services  as  the  U.S. 
third  party  waste  processing  com¬ 
pany;  and  2)  extend  the  expiration 
date  from  December  31,  2012  to  De¬ 
cember  31,  2015.  Laundering  and  de¬ 
contamination  of  protective  clothing 
and  related  products  from  the  Laguna 
Verde  Nuclear  Power  Plant  located  in 
Mexico.  Following  processing  at  East¬ 
ern  Technologies,  Inc.  (ETI)  facility, 
the  secondary  waste  resulting  will  ei¬ 
ther  be  returned  directly  to  Laguna 
Verde,  or  shipped  to  a  licensed  third 
party  waste  processor  for  further  vol¬ 
ume  reduction  processing  and  return 
to  ETI  for  export  back  to  Laguna 
Verde  under  NRC  export  license 
XW016/01. 

Mexico. 

l''()r  llu;  Niicloar  Rof^iilatory  (^oniinission. 

Datiul  this  241  h  day  oi  laniiary  2012  at 
Kockvilic!,  Maryland, 
lanico  K.  Owens, 

Acliii}’  Diractor.  Office  of  InhninilioiKiI 
Programs. 

|FK  Uoc.  20 13-0224(1  Fihul  2-1-13:  and 

BILLING  CODE  7590-01 -P 


POSTAL  SERVICE 

Notice  of  Intelligent  Mail  Indicia 
Performance  Criteria 

agency:  Postal  Servict!'^'. 

ACTION:  Notice  of  final  changes. 

SUMMARY:  The  Postal  Service  is  njidating 
and  consolidating  the  snlnni.ssion 
])rocednres  and  performance  criteria  for 
I’ostage  Evidencing  Sy.stems  (PES). 
DATES:  Copies  of  the  Intelligent  MaiF 
Indicia  (IMl)  Performance  Criteria  (PC) 
will  he  available  effective  Fehrnary  4, 
2013.  Projected  im])lementation  dates 
for  the  new  criteria  are  set  forth  in  the 
SUPPLEMENTARY  INFORMATION  section 
Ixdow. 

ADDRESSES:  To  nrceive  a  co])y  of  the  IMI 
PC,  mail  or  deliver  written  recjnests  to: 
USPS*^"'  Payment  Technology/Attn: 

Mario  Kay  Ivey,  47.5  L’Enfant  Plaza  SVY., 
Room  3000,  VVashington,  IXi  20200- 
4110. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mario  Kay  Ivey,  Business  Progr:ims 
Specialist,  Payment  Technology,  IJ.S. 
Postal  Service,  at  202-208-7013. 

SUPPLEMENTARY  INFORMATION: 


Overview 

Current  product  .submission 
procedures,  the  Performance  Critm  ia 
and  .Security  Architecture  for  Open 
Information  Based  Indicia  (IBl)  I’ostage 
Evidencing  .Sy.stems  and  the 
P(!rformance  (iriteria  and  .Security 
Architecture  for  Closed  Information 
Ba.sed  Indicia  (IBl)  Postage  Evidencing 
.Systems  (collectively  known  as  the 
P(3B1)  are  approximatelv  10  Vftars  old. 
and  since  their  incejition  Inive  had  little 
or  no  substantive  njidates  since  being 
initially  jnovided  to  the  Postage 
Evidencing  .Sy.stem  (PE.S)  industry.  The 
PE.S  environment  has  changed 
substantially  with  the  availability  of 
new  PE,S  jnodiicts  designed  to  meet  new 
c:ustomer  needs  for  access  to  postage.  In 
addition,  changes  within  the  United 
.States  Postal  .Service""  (U.SP.S^d 
infrastructure  provide  enhanced 
o]i])ortnnities  for  PE.S  providers  to 
propose  new  concejits,  methods,  and 
proce.sses  to  create,  distribute,  and 
enable  customers  to  jirint  pre-paid 
evidence  of  jiostage  while  improving 
Postal  Service  operations  efficiency  imd 
effectiveness. 

On  Miirch  30,  2011,  the  Postal  .Service 
published  (and  retpiested  comments  on) 
a  pro])osed  change  that  will  replace  the 
current  PE.S  product  submission 
procedures  and  the  POIBI  with  the 
projiosed  IMl  PC  document  (“IMl  PC” 
or  “Document”).  This  Document  is 
comjn  ised  of  four  volumes  to  sujiport 
the  United  States  Postal  .Service"* 

(USP.S*  )  PE.S  Test  and  Evaluation 
Program  (the  “Program”).  The  intent  is 


for  the  volumes  to  fully  su|)j)ort  each 
other  without  being  redundant  in 
content. 

Description  of  Replacement  Document 

Volume  1 — PE.S  Retpiirements. 

Provides  the  PE.S  industry  and  test 
laboratories  with  detailed  information, 
requirements,  and  the  guidance 
nece.ssary  to  develop  new  PE.S 
technologv  compliant  with  current 
U.SP.S"*  retpiirements. 

Volume  II — IMI  Re{|nirements. 
Provides  the  minimum  reipiired 
information,  both  human-readable  and 
machine  rectdahle,  for  all  postage 
evidence  produced  by  a  PE.S.  This 
volume  also  jirovides  the  reporting 
requirements  for  all  supjiorting  data 
.systems  u.sed  by  U.SP.S"*  to  manage  the 
program. 

Volume  111— Test  and  Evaluation 
Requirements.  Provides  guidance  on 
adclitional  test  and  evaluation 
procedures  that  a  PE.S  mu.st  undergo  to 
receive  U.SP.S"*  a})proval.  as  well  as 
providing  guidance  for  testing 
laboratories  certified  by  National 
Institute  of  .Standards  and  Technology 
(NhST)  to  perform  Federal  Information 
Processing  .Standard  (FIP.S)  14()-X 
te.sting  and  DSPS'*  approved  PE.S  testing 
entities  (PTE). 

Volume  IV — PE.S  Test  and  Evaluation 
Program  Reiiuirements.  Provides  the 
Program  and  logistical  jirocesses 
re(|uired  for  a  new  PES  to  obtain 
ajijiroval  from  the  U.SP.S  "*  as  well  as  the 
retjuiremenls  for  the  evaluation  and 
submission  of  changes  and  updates  to  a 
previously  approved  PE.S. 
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Annexes  A  through  M  provide 
detailed  reqinreinents  to  support  the 
four  volumes  de.s(:ril)ed  above. 

AnnciX  K — Self  Service  Postage 
Dispensing  (Kiosk)  System 
Requirements.  The  Kiosk  re(|uirements 
were  created  for  DSPS'*  branded  Kiosks 
only  and  did  not  fully  consider  other 
unhranded  kiosks.  This  Annex  will  he 
updated  and  expanded  to  define 
nujuirements  for  both.  This  annex  will 
he  recirculated  for  comment  bv  Ajiril  1. 
2013. 

Implementation  Schedule 

New  IBl  product  Concepts  of 
Operation  (Con-Ops)  may  he  submitted 
under  the  P(3B1  if  Aljiha  testing  is 
completed  by  Sejjtember  30.  2013. 

Effective  February  1.  2013,  new 
product  submissions  must  follow  the 
submission  and  testing  proc:esse.s  in 
Volumes  3  and  4. 

For  existing  IBl  Products — Proc;e.sses 
in  the  IMl  remain  the  .same  as  in  the  IBl. 

Effective  October  1. 2013.  new 
product  submissions  must  adhere  to 
re(iuirements  in  Vhdumes  1  and  2. 

Existing  IBl  Prodnct.s — These 
products  will  continue  under  P(3B1  but 
must  maintain  valid  FIPS  certification. 

With  the  exception  of  Annex  K.  as 
mentioned  previousiv.  all  annexes  will 
bticome  effective  with  the  Volume  they 
support. 

Summary  of  (iumments  and  Responses 

(Comments  regarding  the  ])n)])o.sed 
criteria  w(!re  njceived  bv  providers. 
DSPS  ])ersonnel.  and  other  industry 
professionals.  To  review  the  comments, 
a  (Change  Control  Board  (CCB)  was 
foriiKul  with  various  Postal  stakeholders 
represented.  TIk;  merits  of  each 
comment  were  discussed  and  reviewed. 
To  receive  a  c;opy  of  the  comments  and 
how  we  addres.sed  them,  mail  or  deliver 
written  recpie.sts  to:  DSPS  Payment 
Technology/Attn:  Mario  Kay  Ivey.  47.5 
E’Enfant  Piaza  S\V.,  Room  3880. 
Washington.  DC  20280-4110. 

Stanley  F.  Mires. 

AttoriK-y.  Legn/  Policy  (r  Lcf^islativc  Advice. 
IKK  D(m:.  2(I1:1-()17."><)  Filed  K:4.t  am| 

BILLING  CODE  7710-1 2-P 


RAILROAD  RETIREMENT  BOARD 

Public  Availability  of  Railroad 
Retirement  Board  FY  2012  Service 
Contract  Inventory 

agency:  Railroad  Retirement  Board 
(RRB). 

ACTION:  Notice  of  Public  Availability  of 
FY  2012  Service  (kmtract  Inventorv. 


SUMMARY:  In  accordance  with  Section 
743  of  Division  C;  of  the  (Consolidated 
Appropriations  Act  of  2010  (Pub.  b. 
111-117),  Railroad  Retirement  Board  is 
publishing  this  notice  to  advise  the 
public  of  the  availability  of  the  FY  2012 
Service  Contract  inventories.  'I’his 
inventory  jirovides  information  on 
service  contract  actions,  over  .S25,000, 
which  the  RRB  awarded  during  FY 
2012.  The  information  is  organized  by 
function  to  show  how  contracted 
resources  were  used  by  the  agency  to 
sn])])ort  its  mission.  The  inventorv  has 
been  developed  in  accordance  with 
guidance  issued  on  November  5,  2010 
l)y  the  Office  of  Management  and 
Budget’s  Office  of  Federal  Procurement 
Policy  (OFPP),  as  iqidated  by  OFPP 
memorandum  dated  December  10,  2011. 
OFPP’s  guidance  is  available  at  http:// 
wivw.whitohousH.gov/sitHs/ciHjau  It /files/ 
omb/procuremeut/meiuo/service- 
contract-inventorv-ouidance.pdf.  The 
Railroad  Retirement  Board  has  po.sted 
(1)  its  FY  2012  inventory  and  (2)  a 
summary  of  the  FY  2012  inventory,  as 
well  as  (3)  RRB’s  iilanned  analysis  of  its 
.selected  s])ecial  interest  functions  from 
the  I’Y  2012  Service  (Ymtract  inventory, 
and  finally  (4)  the  analysis  report  on  its 
FY  2011  Service  (iontract  Inventorv 
special  interest  functions,  on  the 
Railroad  Retirement  Board  homepage  at 
the  following  link:  http://\y\v\v.rrl).^ov/ 
mep/dgencyjuot.dsp. 

FOR  FURTHER  INFORMATION  CONTACT: 
Que.stions  regarding  the  .service  contract 
inventory  and  analysis  rejiorts  should 
be  directed  to  Paul  Ahern  in  the 
Accpiisition  Management  Division. 
Office  of  Administration  at  312-751- 
7130  or  pddl.(d)ern@rrl).gov. 

Dat(!(l:  lamuirv  24.  201  :t. 

Martha  F.  Kicu, 

Secretory  to  the  Hoard. 

|FK  Doc.  2(n:t-021,S4  Filnd  2-l-i;i;  8:45  am) 
BILLING  CODE  7905-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
30371;  File  No.  812-14084] 

Allianz  Variable  Insurance  Products 
Fund  of  Funds  Trust,  etal.;  Notice  of 
Application 

lamiary  29.  2013. 

AGENCY:  Securities  and  Exchange 
Dommission  (“Dommission”). 

ACTION:  Notice  of  an  apjilication  under 
.section  8(c)  of  the  Investment  Donqiany 
Act  of  1940  (“Act”)  for  an  exenqition 
from  rule  12dl-2(a)  under  the  Act. 


SUMMARY  OF  APPLICATION:  Applicants 
nujuest  an  order  to  permit  open-end 
management  investment  coinjianies 
relying  on  rule  12dl-2  under  the  Act  to 
invest  in  certain  financial  instruments. 
APPLICANTS:  Allianz  Variable  Insurance 
Products  Fund  of  Funds 'I’nist  (“FOf’ 
Trust”).  Allianz  Variable  Insurance 
Products  Trust  (“VIP  'Trust”  and, 
together  with  FOF  'Trust,  the  “'Trusts”), 
Allianz  Investment  Management  LED 
(“AIM"),  and  Allianz  Eife  Financial 
Services,  EEC  (“AEFS”). 

DATES:  Filing  />j/e;The  ajiplication  was 
filed  on  October  18,  2012. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  C'.ommission  orders  a 
hearing.  Interested  per.son.s  may  request 
a  hearing  by  writing  to  the 
(Yimmi.ssion’s  Secretary  and  serving 
ajiplicants  with  a  copy  of  the  reque.st, 
personally  or  by  mail.  Hearing  recpiests 
.should  be  received  by  the  Oommission 
by  5:30  p.m.  on  February  25.  2013,  and 
should  he  accom|)aniefl  by  proof  of 
service  on  ajijilicants,  in  the  form  of  an 
affidax'it  or,  for  hnvvers,  a  certificate  of 
.service.  Hearing  recpie.sts  should  .state 
the  nature  of  the  writer’s  interest,  the 
rea.son  for  the  request,  and  the  issues 
contested.  Per.son.s  who  wish  to  he 
notified  of  a  hearing  may  reijuest 
notification  by  writing  to  the 
Dommission’s  .Secretary. 

ADDRESSES:  Elizabeth  M.  Muriihy. 
.Secretary.  .Securities  and  Exchange 
Dommi.ssion,  100  F  .Street  NE.. 
Wa.shington,  DC  20549-1090; 
A])])licants:  5701  (iolden  Hills  Drive, 
Minneajiolis,  MN  55418-1297. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  'T.  Pai.  Senior  Coun.sel,  at  (202) 
551-8878,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  551-8821  (Division  of 
Investment  Management.  (Iffice  of 
Investment  Conijiany  Regulation). 
SUPPLEMENTARY  INFORMATION:  'The 
following  is  a  summary  of  the 
apjilication.  'The  complete  ajjplication 
may  be  obtained  via  the  (^ommi.ssion’s 
Web  site  by  searching  for  the  file 
numher,  or  an  ajijilicant  using  the 
Conqiany  name  box,  at  http:// 
ww’w.sec.gov/secu'ch/sedrch.htin  or  bv 
calling  (202)  551-8090. 

Applic:ants’  Representations 

1.  l']ac:h  of  FOF  'Trust  and  VIP  'Trust  is 
organized  as  a  Delaware  .statutory  trust 
and  is  registered  under  the  Act  as  an 
open-end  management  investment 
comjiany.  AIM.  a  Minnesota 
corporation,  is  an  indirect,  wholly 
owned  subsidiary  of  Allianz  .SE,  and  an 
inve.stment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940 
(“Advisers  Act”).  AIM  currently  serves 
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as  investment  adviser  to  each  existing 
Fund  of  Funds  (as  defined  l)elo\v). 

ALFlS,  a  Minnesota  cor])oration.  is  an 
indiixict,  \vlu)lly  owned  sul)sidiarv  of 
Allianz  SF.  and  a  broker-dealer 
r(!gistered  under  the  .Securities 
I’ixchange  Act  of  15)34  (“Fxchange  Act”). 
Abh’.S  serves  as  the  distributor  for  each 
existing  Fund  of  Funds. 

2.  Applicants  re(|uest  the  exem])tion 
to  the  extent  neces.sary  to  ijerinit  any 
existing  or  future  series  of  the  Tru.sts  or 
any  other  existing  or  future  registered 
oj)en-end  inanageinent  investment 
company  or  series  thereof  that;  (i)  Is 
advised  by  AIM  or  an  entity  controlling, 
controlled  by,  or  under  common  control 
with  AIM  (any  such  adviser,  or  AIM,  an 
“Adviser”)';  (ii)  invests  in  other 
registered  open-end  management 
investment  companies  (“Underlying 
Funds”)  in  reliance  on  .section 
12(d)(1)(G)  of  the  Act:  and  (iii)  is  also 
eligible  to  invest  in  securities  (as 
defined  in  section  2(a)(3())  of  the  Act)  in 
reliance  on  rule  12dl-2  under  the  Act 
(each,  a  “Fund  of  Funds”),  to  also 
invest,  to  the  extent  consistent  with  its 
investment  objectives.  |)olicies, 
strategies  and  limitations,  in  financial 
instruments  whii:h  may  not  he  securities 
within  the  meaning  of  section  2(a)(3())  of 
the  Act  (“Other  Investments”).- 
Apj)licants  also  re(|uest  that  the  order 
exempt  any  entity  controlling, 
controlled  by  or  under  common  control 
with  ALF.S  that  now  or  in  the  future  acts 
as  ])rincipal  underwriter  with  re.s])ect  to 
the  tran.sactions  described  in  the 
application. 

3.  Consistent  with  its  fiduciary 
obligations  under  the  Act,  each  Fund  of 
Funds’  board  of  trustees  will  review  the 
advisory  fees  charged  by  the  Fund  of 
Funds’  Adviser  to  ensure  that  they  are 
based  on  services  provicUid  that  an;  in 
addition  to,  rather  than  duplicative  of, 
.services  provided  })ur.suant  to  the 
advisory  agreement  of  any  investment 
company  in  which  the  Fund  of  Funds 
may  invest. 

Applif;ants’  Legal  Analysis 

1.  .Section  12(d)(1)(A)  of  the  Act 
jirovides  that  no  registenxl  inve.stment 
com])any  (“accpiiring  comjjany”)  may 
accpiire  .securities  of  another  inve.stment 
comjjany  (“accpiired  comj)anv”)  if  such 
securities  rei)resent  more  than  3%  of  the 
accjuired  com])any’.s  out.standing  voting 
.stock  or  more  than  .5%  of  the  accpiiring 
comjKmy’s  total  assets,  or  if  such 


'  Anv  ollior  Advisur  nlso  will  bo  rogistonul  iiiulor 
llio  Advi.sor.s  Acl, 

^Hvorv  oxislin<>  (uilitv  Ih.it  cuironllv  intonds  lo 
ndv  on  llio  |■(K|uo.stod  ordor  is  iiiimod  as  an 
applicant.  Any  ontitv  that  rolios  on  tlio  ord(!r  in  Iho 
ruluro  will  do  so  only  in  ataairdanco  with  tho  l(!rins 
and  condition  in  tbo  application. 


securities,  together  with  the  securities  of 
other  investment  comi)anies,  repre.sent 
more  than  10%  of  the  ac(|uiring 
company’s  total  as.sets.  .Section 
12(tl)(l)(B)  of  the  Act  provides  that  no 
regi.stered  open-end  investment 
com|)any  intiy  .sell  its  sectirities  to 
.mother  investment  comitany  if  the  sale 
will  cause  the  actpiiring  company  to 
own  more  than  3%  of  the  ac(|uired 
company’s  voting  stock,  or  cause  more 
than  10%  of  the  ac.(|uired  comi)anv’s 
voting  .stoi.k  to  be  owned  by  investment 
com])anie.s  and  companies  controlled  by 
them. 

2.  .Section  12(d)(1)(G)  of  the  Act 
provides,  in  part,  that  .section  12(d)(1) 
will  not  a])ply  to  securities  of  an 
ac(juired  comjiany  ])urcha.sed  by  an 
accjuiring  com])any  if:  (i)  The  accpiired 
com])any  and  acijuiring  comjjany  are 
part  of  tlie  same  groujj  of  invcxstment 
companies;  (ii)  the  accpiiring  company 
holds  only  securities  of  acquired 
comjjanies  that  are  j)art  of  the  same 
grou])  of  inve.stment  companies, 
government  securities,  and  short-term 
pa])er:  (iii)  the  aggregate  sales  loads  and 
distribution-related  fees  of  the  accpiiring 
conqiany  and  the  accpiired  c:c)mpanv  are 
not  exc;e.s.sive  under  rules  adojited 
pursuant  to  section  22(h)  or  .sec:tion 
22(c:)  of  the  Ac:t  by  a  .securities 
a.ssoc;iation  registered  under  sec;tic)n  I.IA 
of  the  Fxchange  Ac:t  or  by  the 
Gommission;  and  (iv)  the  ac:cpiirecl 
cc)m])any  has  a  i)c)lic:y  that  prohibits  it 
from  ac;cpiiring  securities  of  registered 
o])eu-eucl  investment  companies  or 
regi.stered  unit  investment  trusts  in 
reliance  on  section  12(ci)(l)(F)  or 

1 2(d)(1)(G)  of  the  Act. 

3.  Rule  12cll-2  under  the  Act  jiermits 
a  registered  open-end  inve.stment 
c:omj)any  or  a  rc^gistered  unit  inve.stment 
trust  that  relies  on  sec;tion  12(cl)(l)(G)  of 
the  Ac:t  to  acquire,  in  addition  to 
sec;uritie.s  issued  by  another  registered 
inve.stment  c;ompany  in  the  .same  group 
of  investment  companies,  government 
scxairities,  and  short-term  pajier:  (i) 
.Securities  i.ssued  by  an  inve.stment 
conqiany  that  is  not  in  the  same  group 
of  inve.stment  c;omi)auies,  when  the 
ac:cpii.sition  is  in  relianc;e  on  .sec:tion 
12(cl)(l)(A)  or  12(cl)(l)(F)  of  the  Ac:t;  (ii) 
securities  (other  than  securities  i.ssued 
by  an  inve.stment  c:ompany):  and  (iii) 
sec.urities  issued  by  a  money  market 
fund,  when  the  investment  is  in  relianc:e 
on  rule  12cll-l  under  the  Ac:t.  P'or  the 
purjioscis  of  rule  12cll-2,  “.sec:uritie.s” 
means  any  security  as  defined  in  sec:tion 
2(a)(3(i)  of  the  Ac;t. 

4.  .Sec:tion  (i(c:)  of  the  Act  provides  that 
the  (iommission  may  exempt  any 
person,  scic:urity,  or  tran,sac:tic)n  from  any 
provision  of  the  Ac:t,  or  from  any  rule 
under  the  Act,  if  .suc:h  exemption  is 


nec;e.ssary  or  apj)roj)riate  in  the  public: 
iutere.st  and  c:c)nsi.stent  with  the 
protec.tion  of  investors  and  the  purposes 
fairly  intended  by  the  pc)lic:ies  and 
])rc)visic)n.s  of  the  Ac;t. 

Ap])lic;ant.s  state  that  the  Funds  of 
Funds  will  c;omi)ly  with  rule  12cll-2 
uucler  the  Act.  hut  for  the  fac:t  that  the 
Funds  of  Funds  may  invest  a  portion  of 
their  a.ssets  in  Other  Investments. 
Ajjplicants  recpiest  an  order  under 
.section  h(c)  of  the  Act  for  an  exemption 
from  rule  12cll-2(a)  to  allow  the  Funds 
of  Funds  to  invest  in  Other  Investments 
while  inve.sting  in  Underlying  Funds. 
Applic:ant.s  a.s.sert  that  permitting  the 
Funds  of  Funds  to  inve.st  in  Other 
Investments  as  de.sc:rihed  in  the 
applic:ation  would  not  rai.se  any  of  the 
c:c)nc;erns  that  the  recpiirements  of 
.sec.tion  12(cl)(l)  wcm;  dc^signed  to 
address. 

Applicants’  (kindition 

Applicants  agree  that  any  orclc;r 
granting  the  recpiested  relief  will  he 
.sul)jec;t  to  the  following  c:c)nclition: 

Applicants  will  c:om])lv  with  all 
|)rovision.s  of  rule  12cll— 2  unclcir  the  Act, 
c;xc:ept  for  ])aragraph  (a)(2)  to  the  extcmt 
that  it  rcjstric.ts  any  Fund  of  Funds  from 
invc;.sting  in  Other  Invcistments  as 
clesc;rihc!cl  in  the  aj)j)lic:ation. 

For  till!  Commission,  liy  the  Division  of 
Inviislnuinl  Management,  under  delegated 
authority. 

Kevin  M.  O’Neill, 

D(f])iitv  Stfcralarv. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68748;  File  No.  SR- 
NYSEARCA-2013-02] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Amending  NYSE  Area 
Equities  Rule  7.1 1 ,  Which  Provides  for 
Trading  Pauses  in  Individual  Securities 
Due  to  Extraordinary  Market  Volatility, 
Extending  the  Effective  Date  of  the 
Pilot  Until  the  Earlier  of  the  Initial  Date 
of  Operations  of  the  Regulation  NMS 
Plan  To  Address  Extraordinary  Market 
Volatility  or  February  4,  2014 

hnuiiiry  28.  201  :f. 

Pursuant  to  .Sc:c:tic)n  15)(h)(l)  of  the; 
.Sc:c:uritic!.s  Fxchango  Ac:t  of  15)34  (the; 
“Act”) '  and  Rule;  15)h^  thc;r(;unclc;r.'^ 
notice;  is  hc;rc;hv  givc;n  that  on  lauuarv 
2013,  NY.SF  Arc:a,  luc.  (“NY.SF 


'  1.')  U..S.(;.7«s(b)(l). 
-  17  f:FK  24(l.l()l)-4. 
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Area”  or  “Exchange”)  filed  with  tlie 
Securities  and  Exchange  Coniinission 
(“Coinmi.ssion”)  the  proposed  rule 
change  as  described  in  Items  1  and  II 
helow,  which  Items  have  been  prepared 
l)y  tlie  Exchange.  The  Commission  is 
pul)Iishing  this  notice  to  solicit 
comments  on  the  projm.sed  rule  change 
from  interested  perst)ns. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
NYSE  Area  Ecpiities  Rule  7.11,  which 
jnovides  for  trading  j)auses  in 
individual  .securities  due  to 
extraordinary  market  volatility,  to 
extend  the  effective  date  of  the  pilot  by 
which  such  rule  operates  from  the 
current  schedided  expiration  date  of 
February  4,  2013.  until  the  earlier  of  the 
initial  date  of  operations  of  the 
Regulation  NMS  Flan  to  Address 
Extraordinary  Market  Volatility  or 
February  4,  2014.  The  text  of  the 
proj)osed  rule  change  is  available  on  the 
Exchange’s  Web  site  at  wwiv.nvse.coni. 
at  the  princi})al  office  of  the  Exchange, 
and  at  the  (Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Rasis  ftir,  the  Prop(jsed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
.s(4f-regulatory  organization  included 
statements  coiu;erning  the  purpose  of. 
and  basis  for.  the  pro])osed  rule  change 
and  (liscus.sed  any  comments  it  received 
on  the  proj)os(!d  rule  change.  The  text 
oftho.se  statements  may  he  examined  at 
the  places  specified  in  Item  IV  helow. 
The  Exchange  has  prejjared  summaries, 
set  forth  in  sections  A,  B,  and  (C  helow, 
of  the  mo.st  significant  parts  of  such 
statements. 

A.  SHlf-Iie}>uIat()rv  Organi/Mtion’s 
Stdtenif^nt  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Buie 
Chanp,e 

1.  Purpo.se 

The  Exchange  ])roposes  to  amend 
NYSE  Arc:a  Ecpiities  Rule  7.11,  which 
provides  for  trading  jiauses  in 
individual  .securities  due  to 
extraordinary  market  volatility,  to 
extend  the  effective  date  of  the  pilot  hv 
which  such  rule  operates  from  the 
current  .scheduled  exjiiration  date  of 
February  4.  201 3.'’  until  the  earlier  of 
the  initial  date  of  operations  of  the 
Regulation  NMS  Plan  to  Address 


■'  .SVf?  .S(K:iirilit!s  lOxcliiinsi!  Act  Rcloiiso  No.  ()7.'j(i.'i 
(August  1.  2012).  77  I'R  47144  (August  7.  2012) 
(.SR-NY.Si:Ai(:a-2012-78). 


Extraordinary  Market  Volatility  or 
Fehruary  4.  2014.  The  pilot  will 
continue  to  operate  as  to  individual 
securities  until  such  .securitv  is  subject 
to  the  Regulation  NMS  Plan  to  Addre.ss 
Extraordinary  Market  Volatility. 

NYSE  Area  Ecpiities  Ride  7.il 
rcujiiires  the  Exchange  to  pause  trading 
in  an  incliviclnal  secairity  listed  on  the 
Excdiange  if  the  price  moves  by  a 
specnfiecl  ])erc:entage  as  comjiared  to 
pric:e.s  of  that  secairity  in  the  prec;ecling 
five-minute  period  during  a  trading  clay, 
whic:h  jieriocl  is  defined  as  a  “Trading 
Pau.se.”  The  jiilot  was  developed  and 
imjilementecl  as  a  market-wide  initiative 
by  the  Excdiange  and  other  national 
secairities  exchanges  in  camsultation 
with  the  (amimission  .staff  and  is 
currently  applicaihle  to  all  NMS  .stoc:k.s 
and  sjiecafied  excdiange-traded 
products.'* 

The  extension  jiroposecl  herein  would 
allow  the  jiilot  to  continue  to  ojierate 
without  interru])tion  until 
imjilementation  of  the  Regulation  NMS 
Plan  to  Address  Extraorclinarv  Market 
Volatility.^’  The  Exchiuige  antic:i])ate.s 


'Tlic!  I'AcIliingc  notes  llnil  tlie  oliier  national 
snenrities  (!X(;lian<;i!s  anil  the  Financial  Inilustrv 
Rn^nlatorv  .Xnthoritv  have  ailoptnil  Ihn  pilot  in 
sniistantiallv  similar  forin.  .S’cc- .Snenritins  Rxclian^c 
Act  Rclnasn  No.  (i22.'j2  (|imi!  it).  21)111),  7.')  KR  :)41«li 
()nnn  Iti.  2t)H))  (File  Nos.  .SR-1{A1'.S-2I)10-I)14;  .SR- 

i:i  X ;  A-2tn  i)-t)  i :  .sr-i;i  k  :x-2i)  i  ti-a  i :  .sr-hx-2I)  i  ti- 
l):)7:  .SR-I.Si:-2t)l()-4K;  .SR-NY.SF-20ll)-:i!):  .SR- 
N'l'.Si;Anu!X-2l)l()-4l);  SR-NY.SFArca-2t)lt)-41 ;  SR- 
NA.Sl)AQ-2l)l()-lMil:  .SR-t;ilX-2()H)-ll);  SR-N.SX- 
2l)ll)-l)."):  and  .SR-(;HOF-2l)ll)-()47)  and  .See initios 
Fxchange  Act  Release  No.  1)22.1)  (|nne  It).  2010).  7.1 
FR  341K:{  (lime  Iti.  21)111)  (.SR-FINRA-2t)lt)-t)2.1). 

■See  tilso  .Securities  lixcliange  Act  Release  No.  fi2itlt4 
(.September  10.  2t)10).  7.1  FR  .101)18  (.Se|)teml)er  10. 
2010)  (File  Nos.  .SR-I5AT.S-20 10-018;  SR-llX- 
2010-044;  .SR-C;i?Oi:-201 0-00.1;  .SR-(:11X-2010-14; 

.sr-i;ik;a-2o  1 0-0.1;  .SR-Fix:x-2oio-or);  sr-isf:- 

2010-00;  .SR-.NA.S1JAQ-201 0-070;  SR-NYSl'- 
201 0-40;  .SR-NY.Si;Amex-201 0-0:i;  SR-NA'SFArca- 

2010- 01;  and  SR-NSX-2010-08  and  .Securities 
Fxchange  Act  Release  No.  02883  (.September  10. 
2010).  7.1  FR  .10008  (.September  10.  2010)  (SR- 
F'INRA-2010-033).  .See  cilso  .Securities  Fxchange 
.'\ct  Release  No.  03400  (llecember  0.  2010).  75  I’R 
7828.1  (December  1,1.  2010)  (.SR-NY.Si;Arca-201 0- 

1 14).  A  proposal  to,  among  otber  things,  expand  the 
pilot  to  include  all  NM.S  stocks  not  alreadv 
included  therein  was  implemented  on  August  8. 

201 1.  .See  .Securities  Fixchange  Act  Release  No. 

04735  (lime  23.  2011),  70  FR  38243  ()ime  20.  2011) 
(File  Nos.  .SR-liAT.S-201  1-010;  .SR-HYX-2011- 
01 1 ;  .SR-HX-201 1-025;  .SR-C;HOF-2t)l  1-040;  SR- 
(;nx-201 1-00;  .SR-FlX;A-2tll  1-1.1;  SR-FDCX- 

2011- 14;  .SR-FINRA-201 1-023;  .SR-I.Si:-201  1-028; 
.SR-NA.SDAq-20 1 1-007;  .SR-NY.Si:-201 1-2  1 ;  SR- 
NY.SF:Amex-201 1-32;  .SR-NYSF;Arca-201 1-20;  SR- 
N.SX-20 11-00;  and  .SR-l’hlx-201 1-04). 

■’.See  .Securities  Fxebange  Act  Release  No.  07001 
(May  31.  2012).  77  FR  33408  (|nne  0.  2012)  (File 
No.  4-031)  (Order  Approving,  on  a  I’ilot  basis,  the 
National  Market  .System  I’lan  To  Addre.ss 
Fixtraord inary  Market  Volatility  bv  MAT.S  Fxebange. 
Inc..  HAT.S  Y-l'Acbange.  Inc..  Obicago  board 
Options  Fixebange.  Incorporated.  C.bicago  Stock 
lixebange.  Inc.,  lilXiA  Fxebange.  Inc.,  FDCX 
Fxi;bange.  Inc..  I'inancial  Industrv  Regulatory 
Authority.  Inc..  NASDAQ  OMX  bX.  Inc..  NASDAQ 
OMX  I’llFX  FLO.  The  Nasdaq  Stock  Market  FFC. 


that  tlu!  Rogulatioii  NMS  Plan  to 
Addros.s  Extraordinarv  Market  Volatilitv 
will  not  begin  initial  operations  on 
Fehruary  4,  2013  as  currently  planned, 
hnt  will  he  delayed.  If  the  Regulation 
NM.S  Plan  to  Addre.ss  Extraordinary 
Market  Voliitility  has  an  initial  ilate  of 
ojierations  before  Fehruary  4,  2014,  the 
])ro])o.se(l  |dlot  for  trading  pauses  would 
exjiire  ;it  tliiit  time. 

2.  .Statutory  Basis 

The  Exchange  believes  that  its 
])ropo.sal  is  consi.stent  with  .Section  0(h) 
of  the  Securities  Exchange  Act  of  1934 
(the  “Act”),'*  in  general,  and  furthers  the 
objectives  of  .Section  OlhK.'l)  of  the  Act,^ 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manijndative 
acts  and  practices,  to  jiromote  just  and 
equitable  principles  of  trade,  to  remove 
iinjiediinents  to  and  jierfect  the 
mechanism  of  a  free  ami  ojien  market 
and  a  national  market  system,  and,  in 
general,  to  jirotect  inve.stors  and  the 
public  interest.  The  Exchange  believes 
that  the  change  proposed  herein  meets 
these  nuiuirements  in  that  it  jiromotes 
uniformity  across  markets  concerning 
decisions  to  jiause  trading  in  a  .security 
when  there  are  significant  ])rice 
movements,  which  promotes  just  and 
equitable  ])rinciple,s  of  trade  and 
removes  impediments  to,  and  jierfects 
the  mechani.sm  of,  a  free  and  oiien 
market  and  a  ntitional  market  sy.steni. 
Additionally,  extension  of  the  pilot 
until  the  earlier  of  the  initial  dale  of 
operations  of  the  Regulation  NM.S  Plan 
to  Addre.ss  Extraordinary  Market 
Volatility  or  Fehruary  4,  2014  would 
allow  the  jiilot  to  continue  to  ojierate 
without  inlerrujition  while  the 
Exchange  and  the  (ximmission  further 
assess  tlie  effect  of  the  jiilot  on  the 
marketjilace  or  whether  other  initiatives 
.should  he  adojited  in  lieu  of  the  current 
jiilot,  which  contributes  to  the 
jirotection  of  investors  and  the  jinhlic 
interest. 

B.  Self-Begulatorv  Organization 's 
Statement  on  Burden  on  (Competition 

The  Eixchange  does  not  believe  that 
the  jirojiosed  rule  change  will  inijiose 
any  burden  on  conijietition  that  is  not 
necessary  or  ajijirojiriate  in  furtherance 
of  the  jiiu'jio.ses  of  the  Act.  The 
jirojiosed  changes  are  being  made  to 
extend  the  ojieration  of  the  trading 
jiause  jiilot  until  the  earlier  of  the  initial 
date  of  Ojierations  of  the  Regulation 
NM.S  Plan  to  Address  Extraordinary 
Market  Volatilitv  or  Fehruarv  4,  2014 


Niitinnal  .Stonk  lixcbangn.  bn:..  Now  York  .Stook 
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would  allow  the  pilot  to  continue  to 
o])erate  without  interruption  until 
iin])lementation  of  the  Regulation  NMS 
Flan  to  Address  Extracu'dinary  Market 
Volatility,  which  contributes  to  the 
protection  of  investors  and  the  ])ul)lic 
inter(!st.  Other  coin])eting  ecpdty 
exchanges  are  subject  to  the  same 
trading  pause  recpdrenients  sjjecified  in 
the  Flan.  Thus,  the  |)roi)ose(l  changes 
will  not  impo.se  any  burden  on 
competition  while  ])rovi(ling  trading 
pau.se  re(|uirements  specified  in  the 
Flan. 

C’.  Organizcit ion’s 

Stdfonwni  on  Connnonts  on  iho 
Pioposod  Rule  (ihango  Rocoivod  From 
Monihors,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  r(;s])ect  to  the  jjroposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Propo.sed  Rule  Change  and  Timing  for 
(Commission  Action 

The  Exchange  has  filed  the  j)roposed 
rule  change  pursuant  to  Section 
19(h)(3)(A](iii)  of  the  Act“  and  Rule 
H)h-4(f)((i)  thereunder.-'  Because  the 
proposed  rule  change  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
imjjose  any  significant  burden  on 
ct)mpetition;  and  (iii)  become  o])erative 
prior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  .shorter  time  as  the 
Commi.ssion  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  j)uhlic  interest,  the 
projjo.sed  rule  change  has  become 
effective  jjiirsuant  to  Section  19(h)(3)(A) 
of  the  Act  and  Rule  19h-4(f)(0)(iii) 
thereunder. 

A  i)ro])osed  rule  change  filed  under 
Rule  19l)-4(f)(0)"’  normally  does  not 
become  operative  jnior  to  30  days  after 
the  date  of  the  filing.  However,  pursuant 
to  Rule  19b-4(f)(0)(iii),"  the 
Commission  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
jjrotection  of  investors  and  the  public 
interest.  The  Exchange  has  asked  the 
Commi.ssion  to  waive  the  30-day 
oj)erative  delay  so  that  the  })roposal  mav 
become  ojjerative  immediately  u])on 
filing.  The  Commission  believes  that 
waiving  the  30-day  ojierative  delav  is 


'■  Ui  IL.S.C.  7Hs(l))(:0(A)(iii). 

17  (;i''K  24(1.1!)l)-4(l](()).  In  addition.  Knio  lOl)- 
4(l)((i)  |■(!(lniros  llio  lixidianm;  to  give  tlio 
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do.soriplion  and  toxi  ol  tlu!  propo.scxi  ndn  ohangn. 
at  Ina.sl  fivn  Inisinn.ss  day.s  prior  to  Ihn  dato  ot  filing 
of  Iho  pro|iosnd  ruin  c:liang(!.  or  .such  shortnr  limn 
as  dnsignaind  hy  Ihi;  Commission.  'I'hc!  hxohangn 
has  salisfind  this  rnc|uirnmnnt. 
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consistent  with  the  protection  of 
investors  and  the  public  interest 
because  such  waiver  would  allow  the 
pilot  program  to  continue 
uninterrupted.  Accordingly,  the 
Commission  hereby  grants  the 
Exchange’s  nuiue.st  and  designates  the 
proposal  operative  upon  filing. 

At  any  time  within  (it)  days  of  the 
filing  of  such  jtroposed  rule  change,  the 
Commission  .summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  neces.sary  or  ajtpropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwi.se  in  furtherance  of 
the  ])urposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  })ropo.sed  rule 
change  is  consistent  with  the  Act. 
("omments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Oonnnents 

•  Use  the  Commi.ssion’s  Internet 
comment  form  [htlp://\\'\\’\v.sec.go\'/ 
rides/sro.shtmiy,  or 

•  Send  an  email  to  ride- 
connnents@sec.gov.  Flease  include  File 
Number  SR-NYSEARCA-2()13-()2  on 
the  subject  line. 

Paper  Oonnnents 

•  .Send  jtaper  tiomments  in  trijilicate 
to  Elizabeth  M.  Murphv,  Secretary', 
.Securities  and  Exchange  (iommission, 
100  F’  .Street  NE..  Washington.  DC 
20.149-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEARCA-2013-02.  This 
file  number  should  he  included  on  the 
subject  line  if  email  is  u.sed.  To  helj)  the 
Commission  proce.ss  and  review  yonr 
comments  more  efficiently,  ])lea.se  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://\v\\'\v.sec.gov/ 
rnles/sro.shtinl).  Ciojjies  of  the 
submission,  all  sul).s(!quent 
amendments,  all  written  .statements 
with  respect  to  the  propo.sed  rule 
change  that  are  filetl  with  the 
("ommission,  and  all  written 
communications  relating  to  the 
])ro|)o.sed  rule  change  between  the 
Commission  and  any  ])er.son,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .1  U.S.C.  .1.12,  will  he 
available  for  Web  site  viewing  and 


'-for  pur|)()S(!s  only  of  wiiiviiig  llio  liO-dny 
oporalivo  dolav.  Iho  Coinniission  ha.s  considonid  tin; 
|)i'0|)osod  ruin's  iinpat:!  on  officioncy,  (:oin])otition. 
and  capital  formation.  Sco  1.S  IK.S.C;.  78(:(f). 


printing  in  the  (Commission’s  Fuhlic 
Reference  Room,  100  F^  Street  NE., 
Washington.  DC  20149,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  htt  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change; 
the  (iommission  does  not  edit  })er.sonal 
identifying  information  from 
suhmi.ssions.  You  should  submit  onlv 
information  that  you  wish  to  make 
publicly  available.  All  .submissions 
should  refer  to  File  Number  .SR- 
NY.SEARCA-2013-02  and  should  he 
submitted  on  or  before  Fehruarv  21, 
2013. 

l•'or  llio  Coinniission.  liy  tlio  llivision  of 
Trading  and  Markets,  jiiirsuanl  to  dologatod 
aniliority. 

Kevin  M.  O’Neill. 

Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68747;  File  No.  SR-NYSE- 
2013-08] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  of  Proposed  Rule  Change 
Amending  the  Attestation  Requirement 
of  Rule  107C  To  Allow  a  Retail  Member 
Organization  To  Attest  That 
“Substantially  All”  Orders  Submitted 
To  The  Retail  Liquidity  Program  Will 
Qualify  As  “Retail  Orders” 

lannary  28.  201  If. 

Fursuant  to  .Suction  19(h)(1)  '  of  thu 
.Sucuritius  Exchange  Act  of  1934  (thu 
“Act”)  -  and  Rulu  19b^  thuruundur.-' 
notice  is  hereby  given  that  on  January 
17,  2012,  New  York  Stock  Exchange 
LLU.  (“NY.SE"  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commi.ssion”)  the 
proposed  rule  change  as  de.scribed  in 
Items  1,  II,  and  111  below,  which  Items 
have  been  jirepared  by  the  self- 
regnlatorv  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  propo.sed  rule 
change  from  interested  persons. 

1,  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  proposes  to  amend  the 
attestation  requirement  of  Rule  1()7C  to 
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allow  a  Retail  Member  Organization 
(“RMO”)  to  attest  that  “siil)stantially 
all”  orders  submitted  to  the  Retail 
bi(|uidity  Program  (the  “Program”)  will 
(jualify  as  “Retail  Orders.”  Rule 
l()7C',(h)(2)(C)  currently  retjuires  RMOs 
to  attest  that  “any  order”  will  so  qualify. 
elTeOivelv  ))revenling  certain  significant 
retail  brokers  from  participating  in  the 
Program  due  to  operational  con.straints. 
'I'he  text  of  the  proposcul  rule  change  is 
available  on  the  Fxchange’s  Web  site  at 
mvii'.nysa.coni,  at  the  principal  office  of 
the  Fxchange,  and  at  the  (Commission's 
Public  Reference  Room. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
self-regulatory  organization  included 
.statements  concerning  the  purpose  of. 
and  basis  for.  the  projiosed  rule  change 
and  di.scnssed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  he  examined  at 
the  places  sjiecified  in  Item  IV  below. 
The  Exchange  has  jirejiared  summaries, 
.set  forth  in  sections  A.  B.  and  (C  below, 
of  the  mo.st  significant  parts  of  such 
.statements. 

A.  Salf-Uagiildiorv  Organi/Ait ion’s 
Stntanwnt  of  tho  Piirposo  of.  and 
Slahiiory  Basis  for,  iho  Proposod  Huh 
Cihongo 

1.  Purpo.se 

The  Exchange  is  proposing  an 
amendment  to  Rule  1()7(C  to  jirovide  that 
an  RMO  may  attest  that  “substantially 
all”  of  the  orders  it  submits  to  the 
Program  are  Retail  (3rders.  as  defined  in 
Rule  1()7(C.  replacing  the  requirement 
that  the  RMO  must  attest  that  all 
.submitted  orders  qualify  as  Retail 
Orders. 

Dueler  current  Rule  107C(b)(2),  a 
member  organization  wishing  to  become 
an  RMO  mu.st  submit:  (A)  An 
application  form:  (B)  sujijKirting 
documentation;  and  (C)  an  attestation 
that  “any  order”  .submitted  as  a  Retail 
Order  will  qualifv  as  such  under  Rule 
1()7C:.^ 

The  Exchange  believes  that  the 
categorical  nature  of  the  current 
attestation  language  is  jireventing 
certain  member  organizations  with  retail 
customers  from  jiarticijiating  in  the 
Program.  In  jiarticular,  the  Exchange 

A  Kdtiiil  Ordor  is  in  KuU;  l()7(;(;i)(;i)  .is 

"an  a»(*n(:v  iir(i(!r  llial  ori^inatos  iroin  a  natural 
|H!rson  and  is  suinnitted  to  tin:  Exchan^o  by  a  Retail 
MeiniHir  Organization,  provided  that  no  cliange  is 
inad(!  to  tlie  terms  ol  the  ord(!r  with  respiK:t  to  ])ri(:e 
or  side  ol  market  and  the  order  does  not  originate 
from  a  trading  algorithm  or  any  other  compnterizijd 
methodology. " 


understands  that  .some  member 
organizations  wishing  to  participate  in 
the  Program  represent  both  “Retail 
Orders."  as  defined  in  Rule  l()7(:(a)(3). 
as  well  as  other  tigeucy  flow  that  intiv 
not  meet  the  strict  definition  of  “Retiiil 
Order.”  The  Exchange  further 
under.st.mds  that  limitations  in  order 
management  systems  and  routing 
networks  u.sed  hv  such  member 
orgauizatious  may  make  it  infeasible  for 
them  to  i.solate  1()()%  of  Retail  Orders 
from  other  agency,  non-Retail  Order 
flow  that  they  would  direct  to  the 
Program.  Unable  to  make  the  categorical 
attestation  reipiired  by  the  current 
language  of  Rule  1()7(’,  some  member 
organizations  have  chosen  not  to 
participate,  notwithstanding  that 
substantially  all  order  How  from  such 
member  organizations  would  he  Retail 
Orders.  This  limitation  has  the  effect  of 
preventing  their  retail  customers  from 
iieuefiting  from  the  enhanced  jirice 
competition  and  transparency  of  the 
Program. 

Accordingly,  the  Exchange  is 
proposing  a  de  minimis  relaxation  of  the 
RMO  attestation  rerpiirement  in  order  to 
accommodate  these  system  limitations 
and  exjiand  the  acce.ss  of  retail 
customers  to  the  benefits  of  the 
Program. 

Specifically,  as  projio.sed  an  RMO 
would  he  permitted  to  send  de  minimis 
(piantities  of  agency  orders  to  the 
Exchange  as  Retail  Orders  that  i:annot 
he  ex])licitly  attested  to  under  existing 
definitions  of  the  Program. 

The  Exchange  will  issue  a  Trader 
Notice  to  make  clear  that  the 
“substantially  all”  language  is  meant  to 
permit  the  presence  of  only  isolated  and 
de  minimis  (piantities  of  agency  orders 
that  do  not  qualify  as  Retail  Orders  that 
cannot  he  .segregated  from  Retail  Orders 
due  to  systems  limitations.  In  this 
regard,  an  RMO  would  need  to  retain,  in 
its  hooks  and  records,  adequate 
substantiation  that  suhstantiallv  all 
orders  .sent  to  the  Exchange  as  Retail 
Orders  met  the  strict  definition  and  that 
those  orders  not  meeting  the  strict 
definition  are  agency  orders  that  cannot 
he  segregated  from  Retail  Orders  due  to 
system  limitations,  and  are  de  minimis 
in  terms  of  the  overall  number  of  Retail 
Orders  sent  to  the  Exchange.'’ 

2.  Statutory  Basis 

The  propo.sed  rule  change  is 
consi.stent  with  .Section  (>(1))  of  the 
Securities  Exchange  Act  of  1‘)34  (the 
“Act”).“  in  general,  and  furthers  the 

■'"’■rho  Fiiiiincial  Industry  Kusulalory  Authdiily. 
Inc.  ("I•'INKA'■).  tni  Ixdiall Ol  the  l^xchanj’i!.  will 
nn  iew  a  nuunhiir  or{>aniz,ali()n's  coinplianco  with 
lh(!S(!  n!C|uiri!nu!nts. 
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objectives  of  .Section  ()(h)(5),^  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
etpiitahle  principles  of  trade,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  svstem. 

The  Exchange  believes  that  the 
proposed  rule  change  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  jiractices  hecau.se,  while  the 
projio.sed  rule  change  repre.sents  a 
relaxation  of  the  attestation 
recpiirements,  the  change  is  a  de 
minimis  relaxation  that  still  requires  the 
RMO  applicant  to  attest  that 
“substantially  all”  of  its  orders  will 
(pialify  as  Retail  Orders.  The  slight 
relaxation  will  allow  enough  flexibility 
to  accommodate  .system  limitations 
while  still  ensuring  that  onlv  a 
fractional  amount  of  orders  submitted  to 
the  Program  would  not  (pialify  as  Retail 
Orders. 

The  Exchange  believes  that  the 
propo.sed  rule  change  jiromotes  just  and 
(upiitahle  principles  of  trade  hecau.se  it 
will  ensure  that  similarly  situated 
member  organizations  who  have  onlv 
slight  differences  in  the  cajiahility  of 
their  systems  will  he  able  to  erpiallv 
benefit  from  the  Program. 

The  Exchange  believes  that  the 
propo.sed  rule  change  will  remove 
impediments  to  and  jK’rfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  because  it 
will  allow  member  organizations,  who 
are  concerned  about  its  sy.stem 
limitations  not  allowing  1(){)% 
certification  that  submitted  orders  are 
Retail  Orders,  to  still  jiarticijiate  in  the 
Program.  By  removing  impediments  to 
participation  in  the  Program,  the 
jirojio.sed  change  wouhl  jiermit 
expanded  acce.ss  of  retail  customers  to 
the  price  imjirovement  and 
transparency  offered  by  the  Program  and 
thereby  potentially  stimulate  further 
jirice  comjietition  for  retail  orders. 

B.  Solf-Beguhitory  Organization’s 
Stalonient  on  Bnrdan  on  Coinpatition 

The  Exchange  does  not  believe  that 
the  jiroposed  rule  change  will  imjKise 
any  burden  on  competition  that  is  not 
necessary  or  ajijirojiriate  in  furtherance 
of  the  purposes  of  the  Act.  The 
Exchange  believes  that  the  amendment, 
by  increasing  the  level  of  jiarticipation 
in  the  program,  will  increase  the  level 
of  competition  around  retail  executions 
such  that  retail  inve.stors  would  receive 
better  prices  than  they  currently  do  on 
the  Exchange  and  jiotentially  through 
bilateral  internalization  arrangements. 

'  l.S  U.-S.C.  7Hl(l))(.'‘j). 
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The  Excliange  Indioves  that  the 
transpanaicy  and  competitiveness  of 
o|)erating  a  ])rogram  such  as  the  Retail 
bicpiidity  Program  on  an  exchange 
mark(!t  would  result  in  Ixitter  ])rices  for 
retail  investors,  and  benefits  retail 
investors  by  expanding  the  capabilities 
of  Exchanges  to  encomj)ass  practices 
cnrnmtly  allowed  on  non-Exchange 
venues. 

(j.  Salf-Hfigiihiiorv  Oigani/.at ion's 
Siatoinoni  on  (Jonnnonts  on  iho 
Pvoposod  Ihilo  (ihon<>o  lioccivod  From 
Monihors,  Farticipnnts,  or  Others 

No  written  comments  were  solicited 
or  received  with  res])ect  to  the  proposixl 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  4.1  days  of  the  date  of 
jniblii:aiion  of  this  nolice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  suc:h 
longer  ])eriod  to  he  appropriate  and 
publishes  its  reasons  for  .so  finding  or 
(ii)  as  to  which  the  self- regulatory 
organization  c:onsent.s,  the  Commission 
will: 

(A)  By  order  approve  or  disapjjrove 
the  j)roj)osed  rule  change,  or 

(13)  Institute  ])roceeding.s  to  determine 
whether  the  ])ropos(ul  rule  change 
should  he  di.saj)j)roved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  j)roj)o.sed  rule 
change  is  consi.stent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Flection  ic  Connnen  ts 

•  Use  the  Commission’s  Internet 
c:oniment  form  {http://\\'n’\\'.sec.gov/ 
rnles/sro.shtml] ;  or 

•  Send  an  email  to  rule- 
comment  s@sec.gov.  Plea.se  include  File 
Number  SR-NYSE-2()13-08  on  the 
subject  line. 

Paper  Oomments 

•  Send  paper  comments  in  tri])licate 
to  Elizabeth  M.  Mur])hy,  Sec:retarv, 
S(icurities  and  Exchange  Commission. 
100  F  Street  NE..  Washington.  DC 
20.149-1000. 

All  submissions  .should  refer  to  File 
Number  SR-NYSE-201 3-08.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  used.  To  helj)  the 
Clommission  process  and  review  your 
comments  more  efficiently,  please  u.se 
only  one  method.  The  Commission  will 


post  all  comments  on  the  (kmuuission’s 
internet  Web  site  (http://\v\\’i\’.sec.gov/ 
rnles/sro.shtml).  Copies  of  the 
submission,  all  suhsiKpient 
amendments,  all  written  .statements 
with  respect  to  the  ])ro})osed  rule 
change  that  are  fihul  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  iJer.son,  other  than 
those  that  may  be  withheld  from  the 
l)ul)lic  in  accordance  with  the 
])rovi.sions  of  1  IT.S.CC.  112,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DCC  20149,  on  official 
business  day.s  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posied  without  change; 
the  (Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
publicly  available.  All  submissions 
should  refer  to  File  Number  SR-NYSE- 
2013-08  and  shoidd  he  submitted  on  or 
before  February  21,  2013. 

l''or  llu;  (Coninussion.  l)v  llio  tlivision  of 
’i’radiiig  and  Markets.  |)ursuanl  to  delegatial 
aulliorily." 

Kevin  M.  O’Neill, 

Depiilv  Secrchirv. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68752;  File  No.  SR-BATS- 
2013-003] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  BATS  Rules  in 
Connection  With  the  Elimination  of 
Discretionary  Orders  for  BATS  Options 

lamiarv  20.  2013. 

Pursuant  to  Section  19(l))(l)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),'  and  Rule  19h-4  thereunder,- 
notice  is  hereby  given  that  on  lanuary 
18,  2013,  BATS  Exchange,  Inc.  (the 
“Exchange”  or  “BATS”)  filed  with  the 
Securities  and  Exchange  (Commission 
(“(Commission”)  the  proposed  rule 
chang(!  as  described  in  Items  1  and  Ii 
below,  which  Items  have  been  prepared 
hv  the  Exchange.  The  Exchange  has 


'•  i7(:fr  2(i().:i()-:{(a)(i2). 
I  U)  IL.S.C.  78s(l))(l). 

^  17  CFR  24().l<)l)-4. 


designated  this  proposal  as  a  “non- 
controversial”  j)ropo.sed  rule  change 
pursuant  to  Section  19(h)(3)(A)  of  the 
Act  '  and  Rule  19l)-4(f)((i)(iii) 
thereunder .■*  which  renders  it  effective 
upon  filing  with  the  (Commission.  'I’lie 
(Commi.ssion  is  publishing  this  notice  to 
solicit  comments  on  the  projjo.sed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  is  projjosing  to  amend 
BATS  Rule  21.1,  entitled  “Definitions,” 
to  remove  an  order  type,  a  Discretionary 
Order,  from  the  types  of  orders  allowed 
by  the  BATS  options  market  (“B7\TS 
Options”). 

The  text  of  the  propo.sed  rule  change 
is  available  at  the  Exchange’s  Web  site 
at  http://\\’\v\\'.batstrading.com.  at  the 
principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  (»f,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  .statements 
concerning  the  purpose  of  and  basis  for 
the  propo.sed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  ofthe.se 
.statements  may  he  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  (C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self -Pegu  lot  oiv  Organization’s 
Statement  of  the  Purpose  of.  and 
StatiitoiT  Basis  for,  the  Proposed  Buie 
Change 

1.  Purpose 

The  purpose  of  the  propo.sed  rule 
change  is  to  amend  BA'FS  Rule  21.1  to 
remove  Discretionary  Orders  from  the 
types  of  orders  allowed  by  BATS 
Options. 

As  currently  offered.  Discretionary 
Orders  allow  Exchange  U.sers  ’’  to  enter 
orders  that  have  a  displayed  price  and 
size,  as  well  as  a  non-displayed 
discretionary  price  range,  at  which  the 
entering  party,  if  neces.sary,  is  akso 
willing  to  buy  or  .sell.  The  Exchange 
adopted  the  Di.scr(;tionary  Order  order 
tvpe  for  BA'I’S  Options  ha.sed  on 


KS  ll-.s.c.  7Hs(I))(:9(A). 

'  17  CFR  24().l‘ll)-4(n((i)(iii). 

"’As  (l<!tin(!<l  in  HAl'.S  Riilo  C.^tcc),  Iho  l(!rni 
"t  lscr"  innans  "anv  Mnnilujr  or  .S))()nson!(l 
I’articipant  who  is  autliorizod  to  ol>tain  a(:t:(!ss  to  tho 
.Svsiom  pursuant  to  BAT.S  Ruin 
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experience  with  an  identical  order  typ(! 
offered  on  the  Excliange’s  cash  e(|uities 
platform.  Although  the  Exchange 
believed  that  Discretionary  Orders 
would  translate  well  to  BATS  Options, 
Discretionary  Orders  hav(!  not  hemi 
widely  used  on  BATS  Options;  to  tin; 
extent  Discretionary  Orders  have  been 
used  on  BATS  Oj)tions.  BATS  has 
ohs(*rved  that  it  (loes  not  appear  that  the 
Discretionary  Order  ord(;r  type 
incentivizes  Exchange  IJ.sers  to  enter 
aggressively  priced,  displayed  licpiidity 
that  effectively  contributes  to  the  ])rice 
discovery  ])rocess.  Accordingly,  the 
Exchange  proposcis  to  remove  the  ability 
to  submit  a  Discretionary  Order  to  BATS 
Options,  and  thus,  to  delete  reference  to 
Discretionary  Orders  in  Rule  21.1.  The 
Exchange  does  not  propose  any 
difference  to  the  existing  di.scretionarv 
functionality  for  the  Exchange's  cash 
(xpiities  trading  platform. 

2.  Statutory  Basis 

The  rule  change  proj)osed  in  this 
suhmi.ssion  is  consi.stent  with  the 
re(]uirements  of  the  Act  and  tin;  rules 
and  regulations  tluaeunder  that  are 
a])])lic:ahle  to  a  national  securities 
(jxchange,  and.  in  ])articular,  with  the 
recpiirements  of  Section  8(1))  of  the  Act.“ 
Specifically,  the  pro])o.sed  change  is 
consistent  with  Section  8(h)(.‘))  of  the 
Act,^  hecau.se  it  would  j)romote  ju.st  and 
e(|uitat)le  |)rinciples  of  trade,  remove 
impediments  to.  and  perfect  the 
mechanism  of.  a  free  and  open  market 
and  a  national  market  sy.stem.  and.  in 
general,  protect  investors  and  the  jnihlic 
interest.  Sj)ecifically.  the  Exchange 
believes  that  elimination  of 
Di.scretionary  Orders  for  BATS  ()])tions 
will  enhance  j)rice  di.scovery  and 
aggressively  priced.  di.s])layed  li(iuidity 
on  BATS  (jptions,  which  will  have 
potential  benefits  for  all  market 
partici])ants. 

/i.  SHlf-JiHguIatory  Ov}>cmmition 's 
Sidleniant  on  Bunion  on  Coinpoiition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  any 
burden  on  competition.  As  noted  above, 
the  proposal  would  eliminate  an  order 
type  that  is  not  offered  by  any  other 
ojjtions  exchange. 

(L  Solf-Bo^nlatory  Organixolion ’s 
Statoinont  on  (ionnnonts  on  tho 
Proposod  Ihile  Chongo  Rocoivod  Prom 
Moinhars.  Porlicipanis,  or  Othors 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
|)roposed  rule  change. 

'•Uj  IL.S.C.  781(1)). 

=’1.5  78l(l))(5). 


Ill.  Date  of  ElTecliveness  of  the 
Proposed  Rule  (lhange  and  Timing  for 
Commission  Action 

Because  the  j)ro])osed  rule  change 
does  not  (i)  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impo.se  any  significant 
burden  on  competition;  and  (iii)  become 
o])erative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  the 
pro])o.sed  rule  change  has  become 
effective  ])ursuant  to  Section  10(h)(3)(A) 
of  the  Act  **  and  Rule  10l)-4(f)(()) 
thereunder.’* 

A  ])ro])osed  rule  change  filed 
pursuant  to  Rule  10l)-4(f)(0)  under  the 
Act  normally  does  not  become 
operative  for  30  days  after  the  date  of  its 
filing.  However,  Rule  10h-4(f)(0)  '  * 
j)ermits  the  Commission  to  designate  a 
shorter  time  if  such  action  is  consistent 
with  the  protection  of  inve.stors  and  the 
public  interest.  'I’he  Exchange  has  asked 
the  Commission  to  waive  the  30-day 
o])erative  delay  because  the  Exchange 
plans  to  .stop  supjiorting  the 
lliscret ionary  Order  order  type  as  of 
February  1. 2013.  Furthermore,  the 
Exchange  notes  that  the  Di.scretionary 
Order  order  ty])e  is  not  widely  used  on 
the  BATS  Options  market  and,  as  such, 
the  Exchange  does  not  believe  that 
discontinuing  its  availability  would 
negatively  affect  Exchange  Users  or  the 
Exchange's  market.  The  (Commission 
believes  that  waiving  the  30-day 
operative  delay  is  consi.stent  with  the 
jii'otection  of  investors  and  the  ])uhlic 
interest.  Therefore,  the  Commi.ssion 
hereby  waives  the  30-day  operative 
delay  and  designates  the  j)ro])o.sal 
operative  upon  filing.'- 

At  any  time  within  (iO  days  of  the 
filing  of  the  ])roposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  C.ommi.ssion  that  such 
action  is  necessary  or  a|)])roj)riate  in  the 
public  intere.st,  for  the  protection  of 
inve.stors,  or  otherwi.se  in  furtherance  of 
the  pur])oses  of  the  Act. 

«  15  78s(l))(:i)(A). 

■'17  (;FK  240.101)— l(l)(()).  In  iiddition.  Ruli!  lOl)- 
4(l)(l))  ri!(|iMi')!s  ii  .sc'll-rof^iilalDi  v  orHaiiizalion  to  f^ivo 
lh(!  (^oininission  writlon  nolico  ot  its  intont  to  filo 
tlio  |)roi)os(id  ndo  (:lian}>o.  aloii}’  witli  a  l)rii!l 
(Inscription  and  text  ol  tlin  pioposnd  ruin  cliangn. 
at  least  live  inisinnss  davs  prior  to  tlin  date  ol  lilin" 
ol  thn  proposed  ruin  (:lian};n.  or  such  shorter  time 
as  designated  hy  the  (ionnnission.  'I'he  I'Achanf’e 
has  satisfied  this  recpiirement. 

"’17(:i  K  240.10l)-4(r)(()). 

"  17(:FK240.10l)-4(r)(l)). 

l•'or  purposes  only  of  waiviii};  the  :tt)-day 
operative  delay,  the  (loinmission  has  considered  the 
pi'oposed  rule's  impact  on  elliciency.  competition, 
and  ca|)ital  formation.  Sat- 15  ll..S.(;.  78c(f). 


IV.  Solicitation  of  Comments 

Interested  jiersons  are  invited  to 
stthmit  written  d;ita,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  submitted  by  tiny  of 
the  following  methods; 

Plod  tonic  (ionnnonts 

•  Use  the  Commission's  Internet 
comment  form  (hit p://\v\v\v. soc.gov/ 
ri I los/sro.shtinl) ;  o r 

•  Send  an  email  to  riilo- 
connnonts@soc.gov.  Flea.se  include  File 
Number  SR-BATS-2()1 .3-003  on  the 
subject  line. 

P(i})or  (ionnnonts 

•  Send  ])aper  comments  in  triplicate 
to  Elizabeth  M.  Murjiliy,  Secretary, 
Seiairities  and  Exchange  (annmission, 
100  F  Street  NFC,  Washington.  DC. 
20.'540-1090. 

All  submissions  should  refer  to  File 
Number  SR-BATS-201 3-003.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commi.ssion  ])rocess  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission's 
Internet  Web  site  (hitp://\v\v\v.soc.gov/ 
rnlos/sro.shtinl).  (Copies  of  the 
submission,  all  suhsefjuent 
amendments,  all  written  statements 
with  res|)ect  to  the  jiroposed  rule 
change  that  are  filed  with  the 
C.ommi.ssion,  and  all  written 
communications  relating  to  the 
propo.sed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
])rovisions  of  .3  U.S.C.  .'i.'52,  will  he 
available  for  Web  site  viewing  and 
])rinting  in  the  Commission’s  I’uhlic 
Reference  Room,  100  F  Street  NE., 
Washington,  DC"  20.349,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  he  available  for 
ins])ection  and  copying  at  the  jirincipal 
office  of  the  Exchange.  All  comments 
received  will  he  ])osted  without  change; 
the  Commission  does  not  edit  jiersonal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  jmhliclv.  All  submissions 
should  refer  to  File  Numher  SR-BATS- 
201 3-003  and  should  he  submitted  on 
or  before  February  2.3,  2013. 
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I'’()r  lli(!  ('.oniniission,  l)y  Iho  Division  ol' 
’l’ni(linf>  and  Mark(!ts,  ])iirsiiant  to  ddcigatod 
aulliorilv. 

Kfivin  M.  O’Neill, 

Dopiily  Sacrctary. 

IKK  Doc.  2()i:t-022>m  I’ihid  2-l-i:i:  fi:45  am| 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68758;  File  No.  SR- 
NYSEArca-2013-04] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Amending  the  NYSE  Area 
Options  Fee  Schedule  To  Revise 
Qualification  Thresholds  for  Tiered 
Customer  Posting  Credits 

jamiary  29.  2013. 

Pursuant  to  Section  19(h)(1)  '  of  tlie 
Securities  Exchange  Act  of  1934  (tlie 
“Act”)^  and  Rule  19b-4  tliereunder,  * 
notice  is  lierel)V  given  that,  on  januarv 
1.5.  2013,  NYSE  Area,  Inc.  (tlie 
“Excliange”  or  “NYSE  Area")  filed  with 
the  Securities  and  Exchange 
(toinini.ssion  (the  “Coinmission")  the 


proposed  ride  change  as  descrihed  in 
items  1,  11,  and  111  below,  which  Items 
have  been  prepared  by  the  self- 
regnlatorv  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  intere.sted  persons. 

I.  Self-Regulatory  Organization’.s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Cthange 

The  Exchange  projioses  to  amend  the 
NYSE  Area  Options  Fee  Schedule  (“Fee 
Schedule”)  to  revise  the  cpialification 
thresholds  for  tiered  Ou.stomer  posting 
credits  for  electronic  executions  in 
Penny  Pilot  i.ssues.  The  Exchange 
projioses  to  make  the  fee  change 
operative  on  February  1, 2013.  The  text 
of  the  proposed  rule  change  is  available 
on  the  Exchange's  Web  site  at 
www.nyse.com,  at  the  princijial  office 
of  the  Exchange,  and  at  the 
Commission's  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  ami 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


.statements  concerning  the  purpo.se  of. 
and  basis  for.  the  proposed  rule  change 
and  di.scussed  any  comments  it  received 
on  the  projiosed  rule  change.  The  text 
of  those  statements  mav  he  examined  at 
the  places  specified  in  Item  I\^  below. 
The  Exchange  has  jnejiared  summaries, 
.set  forth  in  sections  A.  B,  and  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  SnIf-I{e!giil(itoiy  Orgetnizaiion's 
St(it(^nwnt  of  llw  Purposo  of,  and 
Statutory  Basis  for.  the  Proposed  Bale 
C'Auinge 

1.  Purpose 

The  Exchange  projjoses  to  amend  the 
Fee  Schedule  to  revise  the  (|ualification 
thresholds  for  tiered  Customer  posting 
credits  for  electronic  executions  in 
Penny  Pilot  issues.'’  The  Exchange 
jiroposes  to  make  the  fee  change 
ojierative  on  February  1,  2013. 

Currently,  the  Exchange  jirovides 
credits  for  posted  electronic  Customer 
executions  in  Pennv  Pilot  i.ssues  for 
OTP  Holders  and  ()TP  Firms  that  meet 
the  following  execution  thresholds: 


Tier 

Qualification  basis  (average  electronic  executions  per  day) 

Credit  applied  to  posted  elec¬ 
tronic  customer  executions  in 
Penny  Pilot  issues 

Base . 

($0.25) 

($0.38) 

($0.40) 

($0.43) 

($0.44) 

Tier  1  . 

1 5,000  Contracts  from  Cus¬ 
tomer  Posted  Orders  in 
Penny  Pilot  Issues. 

25,000  Contracts  from  Cus¬ 
tomer  Posted  Orders  in 
Penny  Pilot  Issues,  or 
50,000  Contracts  from  Cus¬ 
tomer  Posted  Orders  in 
Penny  Pilot  Issues. 

65,000  Contracts  from  Cus¬ 
tomer  Posted  Orders  in 
Penny  Pilot  Issues  Plus 
0.3%  of  U.S.  Equity  Mar¬ 
ket  Share  Posted  and  Ex¬ 
ecuted  on  NYSE  Area  Eq¬ 
uity  Market,*  or 

Tier  2  . 

75,000  Contracts  from  Post¬ 
ed  Orders  in  Penny  Pilot 
Issues,  all  account  types.* 

Tier  3  . 

Tier  4  . 

100,000  Contracts  from 

Posted  Orders  in  Penny 
Pilot  Issues,  all  account 
types,*  or 

100,000  Contracts  from  Cus¬ 
tomer  Posted  and  Remov¬ 
ing  Orders  in  Penny  Pilot 
Issues. 

*  Includes  transaction  volume  from  the  OTP  Holder’s  or  OTP  Firm’s  affiliates. 


The  Exchange  projioses  to  revise  the 
(jualification  thresholds  for  tiered 
Customer  jiosting  credits  for  electronic 
executions  in  Pennv  Pilot  issues  so  that 
the  (jualification  thresholds  fortienul 


> '  17  Ct  R  2(K).:«)-:»(a)(12). 

'  l.S  IL.S.C.  7«s(l))(l). 

^  CS  l)..S.(:.  7Hii. 

'  17  CFK  24().l<ll)-4. 

■'  Uiuliip  NYSK  Area  Options  Ruin  ().l(l))(2‘.l).  Ilio 
liirni  "Ousloinoi  '  has  tho  saino  dotinilion  as  Ruin 
15(:;i-I(c:)(())  imdor  till!  Act.  which  oxchidos  certain 
hrokor-diiahirs. 

■’■’As  provided  under  NY.SK  Arc:a  Ojitions  Ride 
(>.72,  options  on  certain  issues  have  heen  approved 


Customer  jio.sting  credits  will  he  based 
not  on  a  fixed  numhtir  of  contracts  hut 
instead  on  a  jiercentage  of  average  daily 
volume  (“ADV”)  of  (aistoimtr  electronic 
(ujnity  and  E'l’F  ojilion  contracts 


to  trade  with  a  inininunn  |irice  variation  of  .SO.IIt 
as  part  of  a  pilot  program  that  is  currentiv 
scheduled  to  expire  on  March  :t1.  20i:i.  .See 
.Securities  l'ixchan»e  Act  Release  No.  (>H42(). 
(Deceinher  Kl.  2012)  77  FR  7.S224  (Deceinher  1(1. 
201 2)  (.SR-NY.SFArca-201 2-1  iLS). 

'■llie  OOO  provides  volume  inlonnation  in  two 
product  categories;  F(|uity  and  F'll''  vohnne  and 
index  vohnne.  and  the  inlonnation  f:an  hi!  filtered 
to  show  only  Cu.stoiner,  firm,  or  market  maker 
account  tvpe.  Fijiiitv  and  RI'F  Customer  vohnne 


executed  by  an  OTP  Holder  or  OTP 
Firm  on  the  Exchange  relative  to  the 
overall  'I’otal  Industry  (histomer  lujuity 
and  E'l'F  ojition  ADV.'*  The  Exchange 


numhers  are  availahle  directlv  from  the  (XiC  each 
morning,  or  may  he  transmitted,  upon  rei|uest,  free 
of  charge  from  the  fixchange.  Fipiitv  and  fiTF 
Customer  volume  is  a  widely  followed  henchmark 
of  industry  volume  and  is  indicative  of  industry 
market  share.  I'otal  Industrv  Customer  equity  and 
CTF  option  ADV  is  comprised  of  those  eipiitv  and 
CTF  option  contracts  that  clear  in  the  i:ustomer 
account  tvpe  at  (XiC.  including  Fxchange-Traded 
Fund  .Shares.  Trust  Issued  RiH:eipls.  Partnership 
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I’lu!  Fxc.hange  notes  tliat  the 
calculations  tor  the  (inalification 
thresholds  lor  tiered  (instoiner  posting 
credits  only  include  electronic 
executions.  Qualified  (Contingent  dross 
(“QCXC”)  orders  are  neither  jiostcul  nor 
taken;  thus  QCCd  tran.sactions  are  not 
included  in  the  calculation  of  posted  or 
tak(!n  execution  volumes.  Orders  routed 
to  another  market  for  execution  are  not 
included  in  the  calculation  of  taking 
volume.  In  addition.  (Customer  equity 
and  ETF  ojition  ADY  will  not  include 
executions  from  Electronic  Complex 
Order  Executions.^ 

The  Exchange  notes  that  the  proposed 
percentag(!s  are  generally  ecjuivalent  to 
the  current  fixed  thresholds  at  current 
volume  levels,  hut  will  have  the 
advantage  of  fluctuating  with  industrv 
volume.  3’he  Exchange  does  not  |)ropo.se 
to  amend  the  credits  associated  with 


these  tiers  or  other  nupiirenumts  for  the 
tiers. 

The  Exchange  notes  that  the  ])ropo.s(!d 
changes  are  not  otherwi.se  intended  to 
address  any  other  i.ssues,  and  the 
Exchange  is  not  aware  of  any  ])rohlems 
that  OTP  Holders  and  OTP  Firms  would 
have  in  complying  with  the  jiroposed 
cdiange. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
]jroi)osed  rule  change  is  consi.stent  with 
Section  ()(h)  of  the  Act,'*  in  general,  and 
furthers  the  objectives  of  .Section  (i(l))(4) 
of  the  Act."  in  j)articidar.  because  it 
])rovides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members,  issuers  and  other 
|)ersons  using  its  facilities.  The 
Exchange  also  believes  that  the 
|)roi)o.sed  rule  change  is  consistent  with 
.Section  (i(l))(.'5)  of  the  Act,'"  in 


Uiiils.  iind  ln(l(!X-Liiiki;(l  .Si-curitios  siidi  iis 
lAchaii}’*!- I'radcHl  Ntitos  (sw  NY.S1-;  Area  Options 
Kiilo  .S.;i(^)-(i)).  and  doits  not  indiido  conlraitls  that 
dear  in  oithor  the  firm  or  market  maker  aceoimt 
typit  at  (KX;  or  contracts  overlviiiK  a  sisairitv  otlier 
than  an  ixpiitv  or  KTh'  seiairitv.  The  lixclianee  notes 
tliat  there  is  one  I’enny  Pilot  issue.  Mini  NDX  101) 
.StiH;k  Index,  that  does  not  overlie  an  eipiity  or  ICTF 
security  that  is  eligible  lor  Ihi;  Caistomer  posin}>  |sic;| 
credit.  This  I’ltnin  Pilot  issue  is  not  included  in 
(!(|uily  and  ITTF  option  .ADV:  however,  the  lixchanse 
expeiis  that  the  effect  on  the  calculations  for  the 


i|ualification  thritsholds  for  tiered  (aistomer  postin<> 
la'edits  to  hi;  neelieihle.  Under  the  |>roposed  rule 
change.  Total  Industry  (aistomer  eipiity  and  l•"^F 
option  ADV  will  he  that  which  is  reported  for  the 
month  by  OCX]  in  the  month  in  which  the  credits 
mav  appiv.  For  example.  Fehruarv  201.'!  Total 
Industry  (aistomer  eipiity  and  FTF  option  ADV  will 
he  used  in  determinine  what,  if  anv.  credit  an  ()  TP 
Holder  or  OTP  Firm  may  he  eligible  for  based  on 
the  (aistomer  elec.tronic  equity  and  in'F  option 
ADV  it  transacts  on  the  Fixchange  in  February  20i;i. 

^Tbe  lixidiaiige  previoiislv  amended  its  Fee 
Schedule  to  exclude  Flectronic  Oomplex  Order 


porticuhir,  hccou.sc  it  i.s  (Ic.sigmul  to 
provont  frauduloiil  atul  manijmliitivo 
acts  ami  practices,  to  promote  just  ami 
(Hluitahle  iiriuciples  of  trade,  to  foster 
cooperation  ami  coordination  with 
persons  etigaged  in  regulating,  clearing, 
settling,  jirocessing  informatioti  with 
respect  to,  and  facilitating  tran.sactions 
in  secitrities,  to  remove  imjiediments  to, 
and  jierfect  the  mechanisms  of,  a  free 
and  open  market  and  a  national  market 
system  and,  in  general,  to  jirotect 
investors  and  the  public  interest  and 
because  it  i.s  not  designed  to  jiermit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

'File  jnojiosal  to  revise  the 
(inalification  thresholds  for  tiered 
Ciustomer  jiosting  credits  for  electronic 
executions  in  Penny  Pilot  i.ssues  so  that 
they  are  ha.sed  on  the  ADV  of 'Fotal 
Industrv  Customer  electronic  (Hpiity  and 
ETF  o])tion  contracts  on  the  Exchange  is 

voliimi!  frnni  cininling  low.ird  Iho  qualific.iliDn 
thresholds  for  lioriul  C.iistomcr  posting  credits  for 
electronic  executions  in  Pennv  Pilot  issues.  Sac 
.Securities  Fxchange  Act  Release  No.  ()H4t).S. 
(December  11. 2012)  77  FK  74710  (December  17. 
2012)  (.SR-NY.SI':Arca-2012-i:i7).  Tbe  Fxebange 
proposes  to  amend  endnote  H  to  exjilicitly  exclude 
Idectronic  (ionqdex  Order  I'Aeciitions  from  the 
qiialirication  thresholds  for  tiered  (’.ustomer  posting 
credits. 

'M.S  ll.S.C.  7»f(b). 

■'1,')  ll.S.C.  7t!f(b)(4). 

KS  U.S.C.  7Hf(b)(.S). 
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roa.sonal)lo  because  it  is  designeil  to 
attract  additional  (iiistoiner  electronic 
(U|iiity  and  ETF  option  volume  to  the 
Exchange,  which  would  benefit  all 
partici])ants  by  offering  greater  price 
discovery,  increased  transpanmev  and 
an  increased  o])])ortnnity  to  trade  on  the 
fixchange.  Additionally,  the  Exchange 
lu;liev(!s  that  tin;  propo.sed  credits  are 
reasonable  because  they  would 
incentivize  ()  I  P  Holders  and  OTP  Firms 
to  submit  Cinstomer  electronic  etpiitv 
and  ETF  option  orders  to  the  Exchange 
and  would  result  in  credits  that  are 
reasonably  related  to  the  Exchange’s 
market  quality  that  is  a.ssociated  with 
higher  volumes. 

The  Exchange  also  believes  that  the 
l)ropo.sed  (pialification  thresholds  for 
tiered  Customer  posting  credits  are 
rea.sonahle  hecansci  the  Exchange  has 
continued  to  jnovide  more  than  one 
method  of  (jnalifving  for  certain  of  the 
tiers.  For  example,  in  addition  to 
posting  (hi.stomer  orders  in  Pemnv  Pilot 
issues,  the  'Pier  2  credit  can  alternativelv 
1)(!  nuiched  by  po.sting  a  certain  volume 
of  orders  in  all  account  tyj)es,  ami  the 
Tier  4  credit  can  be  reached  by  posting 
a  certain  volume  of  orders  on  the  NYSE 
Area  E{|nity  Market,  posting  a  certain 
volume  of  orders  in  all  account  types,  or 
posting  or  removing  a  certain  volume  of 
orders  in  Penny  Pilot  issues.  The 
Exchange  believes  that  the  as])ect  of  the 
pro])o.sed  change  related  to  the  activitv 
of  an  affiliated  ETP  1  lolder  on  NYSE  ' 
Area  Erputies  is  reasonable  because  it 
would  encourage  increa.sed  trading 
activity  on  both  the  NYSE  Area  ecjnitv 
and  o])tion  markets. 

The  Exchange  believes  that  using  a 
percentage  based  threshold  rather  than 
a  fixed  threshold  is  reasonable  because 
it  would  allow  the  threshold  to  account 
for  nnctnating  indn.strv  volume.  The 
Exchange  also  believes  that  the 
|)ro])o.sed  (pialification  thresholds  for 
tiered  Cu.stomer  jiosting  credits  are 
reasonable  because  thev  will  reward 
OTP  Holders  and  OTP  Firms  with  a 
greater  credit  for  jiosted  electronic 
Customer  executions  in  Penny  Pilot 
issues  when  they  bring  a  larger  number 
of  orders  to  the  Exchange. 

'I’lie  Exchange  believes  that  the 
jiropo.sed  credits  are  ecpiitahle  and  not 
unfairly  di.scriminatory  because  thev 
will  he  available  to  all  O'l’P  Holders  and 
OTP  Firms  that  execute  posted 
electronic  (iustomer  orders  on  the 
Exchange  on  an  (upial  and  non- 
discriminatory  basis,  in  particular 
because  they  would  be  ba.sed  on  a 
variable  rather  than  a  fixed  threshold. 
The  Exchange  believes  that  jiroviding 
methods  for  achieving  the  credits  not 
based  solely  on  po.sted  electronic 
Customer  Executions  in  Pemny  Pilot 


issu(!s  is  (Kputahle  and  not  unfairly 
discriminatory  iMicause  it  wonld 
continue  to  result  in  more  OTP  Holders 
and  O'l'P  Firms  cpialifying  for  the  crculits 
and  ther(;iore  niducing  their  ov(!rall 
tran.saction  costs  on  the  Exchange.  'I'he 
Exchange  also  h(!lieve.s  that  the 
proj)o.sed  credits  are  not  new  or  novel 
ihecause  at  hxist  om;  otluir  exchange  has 
a  customer  ti(!r  based  on  'I’otal  Industry 
Cu.stomer  equity  and  ETF  option 
volume. ' '  The  Exchange  l)eli(;v(;s  that 
the  asp(H:t  of  the  propos(;d  change 
related  to  the  activity  of  an  affiliated 
ETP  Holder  on  NYSE  Area  Equities  is 
equitable  and  not  unfairly 
discriminatory  h(?cau.se  it  is  designed  to 
continue  to  bring  additional  po.sted 
order  flow  to  NYSE  Area  Equities,  so  as 
to  jjrovide  additional  opportunities  for 
all  ETP  Holders  to  trade  on  NYSE  Area 
Eeputies.'- 

TIk;  Exchange  heliev(;s  that  the 
in’oi)osed  changes  are  designed  to  incent 
all  market  particij)ants,  thercibv 
ixnnoving  imj)ediment.s  to  and 
perf(!cting  the  mechanism  of  a  free  and 
open  market  .system.  In  addition,  for  the 
rciasons  stated  above,  the  pro])os(!d 
changes  an;  not  desigmul  to  jjermit 
unfair  di.scrimination  l)(!tween 
cu.stomers,  issuers,  brokers,  or  dealers. 

B.  S(^If-B(;;^uI(it()iy  Organi/Aition’s 
StdleiuHiit  on  Biirdon  on  (Joinpofition 

The  Exchange  does  not  believe  that 
the  propo.sed  ride  change  will  impose 
any  burden  on  competition  that  is  not 
n(;c(is.sary  or  appropriate  in  furtherance 
of  the  ])urpose.s  of  the  Act  iHicause  it  is 
designed  to  attracted  |sic|  additional 
volume,  in  j)articular  po.sted  ehictronic 
Customer  executions,  to  the  Exchange, 
which  would  promote  price  discovery 
and  transparency  in  the  stnmrities 
markets  thereby  henefitting  competition 
in  the  industry.  As  stated  above,  the 
Exchange  t)(!lieves  that  the  proposcul 
change  would  impact  all  similarly 
situated  OTP  Holders  and  OTP  Edrins 
that  i)ost  electronic  Customer 
executions  on  the  Exchange  etpiallv, 
and  as  such,  the  projiostxl  change  woidd 
not  impose  a  di.s])arate  hurcUm  on 
competition  eitlnu'  among  or  hcitween 
clas.ses  of  mark(>t  partieijjants.  In 


' '  Sao  NY.Sr;  Aintix  Options  Inin  .ScluKtutii.  (liiliut 
DiicdinlHir  1.  2012.  (UdiliiliUuil  lillps:// 
‘‘lalxiUU-riviilivas.nvx.coin/silas/ 
‘‘lnh(ililrriv(iliv(^s.nvx.(:(>ni/filirs/n\'si!_(inii!x 
(}l)lions  foo  schixhila  12  0112  .jxlf.  SctAilso 
.Sdcurilios  lixcliaiif^d  Act  Kdloasd  No.  tiHtlitti  (Octolidr 
1  1.  2012).  77  I  K  tOOOt)  (Octol)dr  17.  2012)  (SK- 
NY.SKMK'r-2012-r.tl). 

'-'I'lid  Kxcliaiidd  notds  tliat  tliis  asixict  ot  tlui 
pro|)osd(l  dialled  rd)atd(l  to  tlui  activitv  of  an 
alliliatdd  KTI’  llolddr  on  NY.Sl'i  Area  InjuitidS  lias 
tiddii  provioiisly  includdd  in  an  iinniddiatcly 
dlfdctivd  liliiid.  Si‘i!  Sdcnritids  Kxcliangd  Act  Kdliiasd 
No.  07020.  IMay  18.  2tll2)  77  FK  SIO.'.O  (Mav  24. 
2012)  (.SK-NY.SFArca-20 12-41). 


addition,  jiroviding  an  alternative 
(pialification  basis  for  certain  tiers  hv 
including  volume  from  affiliates  allows 
a  firm  with  a  diverse  business  structure, 
hut  not  a  concentration  on  Customers 
orders  only,  to  earn  a  higher  credit  for 
their  (Customers  by  po.sting  order  How 
that  improves  the  overall  market 
(piality,  and  encourages  jio.sting 
competitive  prices,  which  result  in 
better  available  markets  for  (iiKstomer 
orders.' *  The  Exchange  notes  that  it 
operates  in  a  highly  comjietitive  market 
in  which  market  particijiants  can 
readily  favor  competing  venues.  In  such 
an  environment,  the  Exchange  must 
continually  review,  and  consider 
adjusting,  its  fees  and  credits  to  remain 
competitive  with  other  exchanges.  For 
the  reasons  described  above,  the 
Exchange  believes  that  the  jiropo.sed 
rule  change  jiromotes  a  competitive 
environment. 

C.  Solf-Begnlatory  Orgonizalion 's 
Statoinoni  on  Connnonts  on  ilio 
Proposed  Bide  (diange  Beceived  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  jiroposed 
rule  change. 

111.  Date  of  Effectiveness  of  the 
Proposed  Rule  Cihange  and  Timing  for 
(Commission  Action 

'file  foregoing  rule  change  is  effective 
upon  filing  pursuant  to  Section 
in(h)(3)(A)  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  19h-4  '•'* 
thereunder,  becau.se  it  establishes  a  due, 
fee.  or  other  charge  imposed  bv  the 
NYSE  Area. 

At  any  time  within  (it)  days  of  the 
filing  of  such  propo.sed  rule  change,  the 
Commi.ssion  summarily  may 
temporarily  susjiend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
jmblic  interest,  for  the  protection  of 
inve.stors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commission  takes  such  action,  the 
Commi.ssion  shall  institute  jiroceedings 
under  Section  19(t))(2)(B)  "*  of  the  Act  to 
determine  whether  the  iiropo.sed  rule 
change  should  he  ajijiroved  or 
disapjiroved. 


' ''I'Ih!  l'N(:lian^(!  nolos  llial  till?  Coniini.ssion  lias 
iKil  provimisly  (latonniniMl  tlial  lliis  aspacl  of  llio 
proposod  clian^i!  rolalod  to  l)u;  activity  of  an 
affiliated  IC'I’l’ t  lolder  on  NY.Sl'i  .Area  llcpiities  wonld 
impose  any  Inirden  on  competition  that  is  not 
necessary  or  approjiriate  in  fiirtlierance  of  tlie 
pnrpo.ses  of  tlie  .Act.  Son  id. 

"l.a  U.S.C.  78s(l))(:i)(A). 

>'>  17  C.FR  24().U)l)-4(f)(2). 

"•I-S  II..S.(:.  78s(l))t2)(I5). 
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IV.  Solicitation  of'tknnnients 

Intiaested  persons  are  invitcid  to 
submit  written  data,  views,  and 
arguments  coueerning  the  foregoing, 
including  wluitlier  tlu;  ])ro])osed  rule 
change  is  consi.stent  witli  tlie  Act. 
(Comments  may  l)e  sul)mitte(l  by  any  of 
the  following  methods: 

liirctronic  (joninuniis 

•  Use  the  (Commission’s  Intcirnet 
comment  form  (httj)://\\\\\\’.sac.g()v/ 
ruh^s/sro.sh  tin  I) ;  or 

•  Send  an  (unail  to  riilc- 
c()ninunits@s(i(:.g()v.  Please  include  File 
Numher  .SR-NY.SEArca-2()l  3-04  on  the 
subject  line. 

Papur  (Aiiunwnts 

•  Send  papc!!' connmmts  in  tri|)licate 
to  Elizabeth  M.  Murphy.  Secretary. 

.ScM  urities  and  Exchange  (Commission. 
100  F  Strecit  NE..  Washington,  IXC 
20340-1000. 

All  submissions  should  refer  to  h’di; 
Numher  SR-NYSEArca-201 3-04.  This 
nie  numher  .should  he*  included  on  the 
suhjcict  line  if  email  is  uscul.  To  hel])  the 
(Commission  process  and  review  your 
comments  more  cTficiently.  j)lease  use 
only  one  method.  I'lie  (Commission  will 
post  all  comments  on  the  (Commission's 
Intcn  ncit  Web  site  (http://\v\\’\\’.S(i(:.g()\'/ 
nilns/sro.shtnil).  (Copies  of  the 
submission,  all  suhsecjuent 
anumdments.  all  written  statcanents 
with  res|)ect  to  the  j)ro])ose{l  rule! 
change  that  are  fded  with  the 
(Comnn.ssion.  and  all  written 
communications  relating  to  the 
propo.sed  rule  change  between  the 
Commi.ssion  and  any  |)erson.  other  than 
tho.se  that  may  he  withheld  from  the 
j)ul)lic  in  accordance  with  the 
j)rovisi(jns  of  3  II.S.C.  332,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Public 
Reference  Room,  100  F  Streiit  NE.. 
Wa.shington.  DC  20349,  on  official 
business  (lavs  hetw(!en  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  such 
niing  also  will  he  available  for 
insp(!ction  and  coj)ving  at  the  ])rinci])al 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change: 
the  (Commission  does  not  (ulit  |)er.sonal 
identifying  information  from 
suhmi.ssions.  You  should  submit  only 
information  that  you  wish  to  make 
available  jjuhlicly.  All  submissions 
should  refer  to  File  Numher  SR- 
NYSEArca-201 3-04,  and  should  he 
submitted  on  or  before  Fehrnary  23. 
2013. 


l-'or  llu!  (Commission.  l)y  tlio  Division  of 
Trading  and  Markets.  |)m'suanl  to  didngalnd 
aulhorilv.'^ 

Kevin  M.  O’Neill, 

Dirpiily  Sucnrldiy. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68762;  File  No.  SR- 
NASDAQ-2013-012] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Amend 
NASDAQ  Rule  4756  and  Rule  4763 
Regarding  Modification  of  Previously 
Entered  Orders 

lannary  29.  201 3. 

Pursuant  to  Suction  19(h)(l]  of  tlu; 
Socuritios  Exchange;  Act  of  1934 
(“Act”),'  and  Rub;  19h-4  thormindor,^ 
notice;  is  he;re;hv  give;n  that  ein  Jemuary 
18.  2913,  The;  NASDAQ  .Ste)e;k  Marke;t 
LIXC  (“NASDAQ”  e)r  “Exe:hange;”)  file;el 
with  the;  Se;e:uritie;s  anel  Exe:hangi; 
(Ce)mmissie)n  (“(Ceimmissiein”)  the; 
])re)pe)se;ei  rule;  e;hange;  as  ele;se:rihe;el  in 
lte;ms  1  anel  II  he;le)w.  whie;h  Ite;ms  have; 
he;e;n  pre;])are;el  hv  the;  Exe:hange;.  The; 
(Cennmissieni  is  ])uhlishing  this  ne)tie:e;  te; 
se)lie;it  e:e)mme;nts  on  the;  ])re)pose;el  rule; 
e:hange;  freim  inte;re;ste;el  pe;rse)ns. 

1.  Se;ll'-R(;gidalory  Organization’s 
State;ine;nt  of  the;  T(;rms  of  Substance;  eif 
the;  Pre)])e)se;el  Rule  (Change; 

NASDAQ  ])re)i)e)se;s  te;  ame;nel 
NASDAQ  Redo  4738  (Entry  anel  Disjilay 
of  Quotes  anel  ()rele;rs)  ami  Rule;  4783 
(Silen  t  Sale;  Prie:e;  Te;st  Pursuant  tei  Rule; 
201  eif  Re;gulatie)n  SHO)  to  .stl])ulate;  heiw 
Partie;ipants  in  the;  NA.SDAQ  Markeit 
(Ce;nte;r  Sy'.steim  may  meielify  preivienisly 
e;nte;re;el  e)rele;rs  anel  to  ele;se:rihe;  how 
moelifie;el  e)rele;rs  are;  ])re)e:e;sse;el. 

NASDAQ  ])re)pe)se;s  to  imple;me;nt  the; 
pre)])e).se;el  rule;  e;hange;  30  elays  after  the; 
elate  of  the;  filing  eir  shortly  the;re;afte;r. 

The;  text  eif  the;  projuiseel  rule;  change; 
is  beleiw.  Preipei.seel  new  language;  is 
italie:ize;el:  eleletiems  are;  hrae:ke;te;el. 

4738.  Entry  anel  Display  eif  Quote;s  anel 
Orelers 

(a)  Entrv  of  ()rele;r.s — Partie;i])imts  e:an 
e;nte;r  eirelers  intei  the;  Syste;m,  suhje;e;t  tei 
the;  feilleiwing  re;e]uire;me;nts  anel 
e:e)nelitiem.s: 

(1  )-(2)  Nei  e:himge;. 

(3)  Orelers  e:an  he;  e;nle;re;el  intei  the; 
System  (or  pre.'viemsly  entereel  e)rele;rs 


17  CFR  21)ll.:ill-:i(a)(12). 
'  15  II..S.(;.  7Hs(l))(l). 

2  17(:FK  241l.l<li>-4. 


e:ane;elle;el  or  modifiad)  frenn  7:00  a.m. 
until  8:00  p.m.  Eastern  Time. 

Participants  inav  modify  a  previously 
entered  order  withont  cancelling  it  or 
affecting  the  priority  of  the  order  on  the 
hook  solely  for  the  fnirpose  of  modifying 
the  marking  of  a  sell  order  as  long, 
short,  or  short  exempt:  provided, 
however,  that  if  an  order  is  redesignated 
as  short,  a  Short  Sale  Period  is  in  effect 
under  Pule  4763.  and  the  order  is  not 
priced  at  a  Permitted  Price  or  higher 
under  Pule  47(i3(ej.  the  order  will  he 
cancelled.  In  addition,  a  partial 
cancellation  of  an  order  to  reduce  its 
share  size  will  not  affect  the  priority  of 
the  order  on  the  book.  Except  as 
provided  in  Pule  4761.  all  other 
modifications  of  orders  will  result  in  the 
replacement  of  the  original  order  with  a 
new  order  with  a  new  time  stamp. 

(h)-(e;)  No  change. 
**;#:** 

4783.  Short  Sale  Price;  Te;st  Pursuant  tei 
Rule;  201  of  Re;gulation  SHO 

(a)-(el)  No  e;hange;. 

(e)  Re-pricing  eif  Oreleirs  eluring  Slieirt 
Sale;  Pe;rie}el.  Except  as  provided  below. 
iDle/uriiig  the;  Slieirt  Sale;  Pe;rie)el,  short 
.Side;  eirelers  that  iire  limiteel  tei  the; 
natieiiiid  best  hiel  eir  leiwer  anel  slieirt  Side; 
market  eirelers  will  he  re-]irie;e;el  by  the; 
System  one  minimum  alleiwiihle  ]irie;e; 
ine:re;nie;nt  aheive;  the;  e:urre;nt  natieinal 
best  hiel  (“Perniitteel  Prie;e;”).  Tei  re;fle;e:t 
ele;e;line;s  in  the;  niitioiiid  best  hiel.  the; 
Exe:himge;  will  e:eiiitinue;  tei  re;-]irie:e;  a 
.slieirt  sale;  eirele;r  at  the  leiwe;.st  Pe;rmitt(;el 
Prie;e;  eleiwn  to  the;  eireler’s  eiriginal  limit 
lirie:e,  eir  if  a  market  eireler,  until  the; 
eireler  is  filleel.  Nein-elisjilayeel  eirelers 
lie;twe;en  the;  NASDAQ  hiel  anel  offer  at 
the;  time  eif  re;e;ei]it  will  alsei  he;  re;-]irie;e;el 
uiiwarel  tei  a  Perniitteel  Prie;e  to 
e:eirre;s]ieinel  with  a  rise  in  the;  national 
best  hiel. 

(1)-(2)  Nei  change. 

(3)  During  the  Short  Sale  Period,  if  an 
order  was  entered  as  a  long  sale  order 
or  a  short  s(de  exempt  order  hut  is 
sid)sequentlv  marked  pursuant  to 
NASDAQ  Pule  47.36(a)(3)  as  a  short  sale 
order,  the  System  will  cancel  the  order 
unless  it  is  priced  at  a  Permitted  Price 
or  higher. 

(IHg)  Nei  e:hange;. 
***** 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  tor,  the  Proposed  Rule 
(Change 

In  its  filing  with  the;  (Commissiein,  the; 
Exe;hange;  inclneleel  statements 
e:eine;e;rning  the;  purpose  of  anel  basis  for 
the  preipei.se;el  rule;  e;hange;  anel  eli.se:us.se;el 
any  e:omment.s  it  ree:eive;el  on  the 
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proposed  rule  eliange.  'Die  text  of  these 
statements  may  he  examined  at  the 
])la(:es  specified  in  Item  IV  helow.  The 
Hxchange  lias  jirejiared  summaries,  set 
forth  in  Sections  A,  H,  and  (1  helow,  of 
the  most  significant  aspects  of  such 
statements. 

A.  S(;If-]{HgiiI(ii()i'v  On^ani/Aition's 
ofthn  Purpose  of.  and 
Sidtutory  Basis  for,  tha  Proposed  Bida 
(ihanga 

1.  Ihirpose 

1’he  purpose  of  the  jirojio.sed  rule 
change  is  to  stijndate  how  Participants 
in  the  NASDAQ  Market  Center  System 
may  modify  jirevionsly  entered  orders 
and  to  de.scrihe  how  modified  orders  are 
jirocessed.  Currently,  Rule  47.'i()  permits 
prev'iously  entered  orders  to  he 
cancelled,  a  fact  that  has  been 
interjireted  by  NASDAQ  to  allow  a 
Particijiant  to  cancel  an  order  in  full  or 
in  jiart.  However,  new  language  is  being 
added  to  the  rule  to  make  it  clear  that 
a  partial  cancellation  of  an  order  (/.e.,  a 
reduction  in  the  share  size  of  the  order) 
does  not  cause  the  order  to  lo.se  priority 
on  the  NASDAQ  Market  Center  hook. 
NASDAQ  believes  that  it  is  rea.sonahle 
to  allow  the  jiartial  cancellation  of  an 
order  without  the  order  losing  jirioritv 
hecau.se  the  Participant  that  entered  the 
order  continues  to  expre.ss  its 
willingness  to  trade  at  the  jnice  entered 
when  the  order  first  came  onto  the  hook. 
Moreover,  if  the  order  is  displayed, 
other  Partici])ants  (juoting  at  the  same 
|)rice  are  aware  of  the  j)riority  of  their 
orders  relative  to  the  partiallv  cancelled 
order.  While  a  partial  cancellation  may 
provide  these  other  Particij)ants  with 
greater  opportunities  to  |)rovide  a  fill, 
NASDAQ  does  not  believe  that  it  would 
he  reasonable  for  the  Participants  to 
jumj)  ahead  of  an  order  with  time 
priority  merely  because  the  size  of  the 
order  has  been  reduced.  Similarly,  if  the 
partially  cancelled  order  is  non- 
disjdayed,  other  Particijjants  would 
have  no  awareness  of  its  ])rice,  its 
original  size,  or  its  reduced  size.  Again, 
while  other  Participants  at  that  jnice 
may  have  an  increased  oj)])ortunitv  to 
jn'ovide  a  fill  when  the  order’s  size  is 
reduced,  thev  would  not  have  an 
exjjectation  that  the  |)riority  of  their 
orders  would  change  vis-a-vis  that  of  an 
order  that  arrived  on  the  hook  at  an 
earlier  time.  Finally,  with  resjiect  to 
Particij)ants  seeking  to  access  litjuidity, 
the  reduced  size  of  the  order  would  hi; 
dis.seminated  (if  a  disjjlayed  order)  or 
not  disseminated  (if  a  non-dis})layed 
order)  via  market  data  feeds,  hut  these 
ParticijDants  would  he  indifferent  as  to 
the  order’s  |)riority  vis-a-vis  other  orders 
with  the  same  price. 


In  addition,  NASDAQ  is  modifying 
Rule  47.'j()  to  jnovide  that  a  sell  order 
may  he  modituKl  in  order  to  change  its 
marking  as  long,  short,  or  short  exem])t 
without  affecting  its  |)riority  on  the 
hook.  ‘  Partici|)ants  .sometimes  wish  to 
modify  the  marking  of  a  sell  order  on 
the  hook  due  to  changes  in  the 
Partici])ant’s  holdings  of  the  securitv  in 
(juestion.  At  jire.sent,  such  a 
modification  may  only  he  achieved  by 
the  cancellation  of  the  existing  order 
and  its  re])lacement  with  a  new  order 
with  a  differcmt  time  stamp.  NASDAQ 
believes  that  it  is  reasonable  to  allow  the 
modification  of  an  order  for  this 
])urj)ose  without  affecting  its  jiriority. 
since  the  order’s  marking  has  no  hearing 
on  the  timing  of  its  entrv  onto  the  hook 
vis-a-vis  other  orders  at  the  same  jirice.’* 
In  the  event,  however,  that  a  long  or 
short  exem])t  order  is  redesignated  as  a 
short  .sale  order  and  the  .security  that  is 
the  subject  of  the  order  is  in  a  Short  Sale 
Period,  as  jirovided  for  in  Rule  4783  and 
Rule  201  under  Regulation  SH(1,''>  the 
order  will  he  evaluated  to  determine 
whether  its  |)rice  would  he  a  Permitted 
Price  within  the  meaning  of  Rule 
4703(e).  If  not.  the  order  will  h(! 
cancelled  rather  than  re])riced.“ 
NASDAQ  believes  that  cancelling  the 
order  under  these  circumstances  is 
])referahle  to  n;])ricing  it,  because  it 
alerts  the  Partici])ant  entering  the  order 
to  the  existence  of  the  Short  Sale  Period 
and  forces  the  Participant  to  evaluate  its 
intentions  with  regard  to  the  order. 

Finally.  NASDAQ  is  amending  Rule 
4750  to  make  it  clear  that,  (!xcej)t  as 
])rovided  in  Rule  4701 ,7  all  other 
modifications  of  j)reviously  submitted 
orders,  including  increases  in  size"  and 
changes  in  |)rice,  will  result  in  the 
cancellation  of  the  original  order  and  its 
rejjlacement  with  a  new  order  with  a 
new  time  stamj).  Although  the  addition 
of  this  rule  language  does  not  reflect  a 
chang(i  in  the  way  the  NASDAQ  system 


'Till!  proposiiil  lull!  ilous  not  nlfocl  I’arlicipiinls’ 
(ilili^atiiiiis  contaiiioii  in  K(!giilaliiin  .SMO  uiiilur  tlio 
Act.  and  I’arlici pants  must  continui!  to  ciiinplv  with 
such  ohligations.  including  the  order  marking  and 
loc:at(!  rispiirements.  Si'n  17  Cl'  R  242.201)  nl  sei/. 

■*  A  change  to  the  marking  oi  the  order  would  hi! 
eliected  through  the  suhmission  ol  a  ■■moiliiy 
order"  message. 

■  17  (T'K  242.201. 

''  11  an  order  originallv  marked  as  long  or  short  is 
marked  as  short  exempt,  the  order  will  not  he 
cancelled  or  repric.ed.  Kule  47(i:i(g). 

^Kule4701  provides  lor  automatic  adjustment  ot 
open  orders  in  respon.se  to  i.ssuer  corporate  actions 
related  to  a  dividend,  pavment.  or  distrihniion. 

“NA.SDAQ  reminds  I’arlicipants  that  il  a  seller 
increases  the  size  ol  a  pending  sell  order,  the 
resulting  modilied  order  is  considered  a  new  order 
and  must  he  marked  hy  the  hroker-dealer  to  rellec.t 
the  seller’s  net  position  at  the  time  ol  order 
moditication  pursuant  to  Kule  200  of  Kegulation 
SHO. 


cuiToiitly  ojiuratc.s,  NASDAQ  holievo.s 
that  the  clarity  of  the  rule  will  hu 
unhancud  hy  including  tho  now 
languago.  NASDAQ  furthor  holiovo.s  that 
tho  functionality  do.scrihod  hy  tho  rulo 
languago  i.s  imjiortant  to  onsuring  that 
Piirticijiants  cannot  u.so  an  oxi.sting 
order  unfairly  to  retain  jiriority  with 
ro.sjioct  to  a  materially  different  order. 

2.  Statutory  Basis 

NASDAQ  believes  that  its  jirojio.sal  is 
consistent  with  Section  0(h)  of  the  Act 
in  general,  and  furthers  the  objectives  of 
Section  0(1))(5)  of  the  Act  in 
jiarticular,  in  that  it  is  designed  to 
jiromote  ju.st  and  equitable  jirinciples  of 
trade,  to  remove  imjiediments  to  and 
jierfect  the  mechanism  of  a  free  and 
ojien  market  and  a  national  market 
system,  and,  in  general  to  protect 
investors  and  the  jnihlic  interest. 
Sjiecifically,  NASDAQ  believes  that 
jiermitting  Participants  to  change  the 
marking  of  sell  orders  without  affecting 
their  jiriority  on  the  NASDAQ  hook  will 
eliminate  an  asjiect  of  the  NASDAQ 
Market  Center  system  that  had 
unnecessarilv  made  it  more  difficidt  for 
jiosted  sell  orders  to  execute.  Thus,  the 
change  will  enhance  the  fairness  and 
efficieiKA'  of  the  NASDAQ  market 
without  affecting  the  ability  of 
Particijiants  to  comjily  with  ajijilicahle 
regulatory  reijuirements.  In  addition,  the 
changes  to  the  rule  that  describe  the 
effect  of  a  jiartial  order  cancellation 
Jiromote  the  clarity  of  the  rule  with 
resjiect  to  the  ability  of  a  Particijiant  to 
reduce  the  size  of  an  existing  order 
without  affecting  its  priority.  NASDAQ 
further  believes  that  allowing  an  order 
to  retain  jiriority  under  the.se  conditions 
is  consi.stent  with  the  ojieration  of  a  free 
and  ojien  market  and  the  jirotection  of 
investors  and  the  jiulilic  intere.st.  since 
the  Particijiant  that  entered  an  order 
that  is  jiartially  cancelled  has 
neverthele.ss  exjiressed  a  continued 
willingness  to  trade  at  a  sjiecified  jirice. 
and  therefore  should  retain  jiriority  over 
Particijiants  that  joined  that  jirice  at  a 
later  time.  Finally.  NASDAQ  believes 
that  the  jirojio.sed  addition  of  language 
to  clearly  stijiulate  that  all  other  order 
modifications  will  result  in  the 
canc;ellation  and  rejilacement  of  the 
original  order  with  a  new  order  with 
new  time  jirioritv  is  consistent  with  the 
Jirotection  of  investors  and  the  jiuhlic 
interest  liecan.se  the  new  language  will 
make  clear  an  existing  feature  of  the 
market  that  NASDAQ  believes  is 
imjiortant  to  ensuring  that  Particijiants 
c:annot  use  an  existing  order  unfairly  to 


"  1.5  ll..S.(:.  7Kl(l)). 
"‘15  II..S.C.  7«1(1))(5). 
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n4ain  priority  with  n;s])e(;t  to  a 
inaterialiy  diffenait  order. 

If.  St^lf-Iict^uldtorv  ()i'}>(ini/.(it ion’s 
Statomont  on  Bnr(i(ni  on  Coinpntition 

N.'XSnAQ  does  not  l)elieve  tliat  the 
proposiid  rule  change  will  result  in  any 
inirden  on  coin])etition  that  is  not 
necessary  or  appropriate  in  furtherance; 
of  the  purpo.ses  of  the  Act.  as  amended. 
Spe;cifically.  NA.SDAQ  believes  that  the 
change  with  respect  to  allowing 
Participants  to  modify  the  long,  short,  or 
.short  exempt  marking  of  a  sc;!!  order 
without  affecting  its  jeriority  will  assist 
NA.SIJAQ  in  com|)eting  with  the  BATS 
Exchange  and  the  BA'l'.S  Y-Exchange. 
which  already  allow  their  Participants 
to  do  so.  NASDAQ  further  believes  that 
the  other  changes  will  not  have  any 
effect  on  competition. 

C.  Solf-Rognlalorv  Organization 's 
Statainant  on  Comments  on  tlio 
Proposfid  Rule  Changa  Recaived  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
(Commission  Action 

B«;cause  tin;  |)rojK)S(;d  ride  change 
does  not  (i)  significantly  affect  thi; 
jirotection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
hnrdmi  on  competition;  and  (iii)  become 
operative  for  30  davs  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  (Commi.ssion  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  jnihlic  interest,  the 
jiroposed  rule  change  has  become 
effective  jnirsuant  to  Section  10(h)(3)(A) 
of  the  Act  "  and  Rule  l‘)h-4(f)((i) 
thereunder.’  -  At  any  time  within  00 
days  of  the  filing  of  such  j)ropo.sed  rule 
change,  the  Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  nece.ssarv  or  approjiriate  in  the 
public  interest,  for  the  jirotecfion  of 
investors,  or  otherwi.se  in  furtherance  of 
the  jjurposes  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  jiersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  ])roj)o.sed  rule 
change  is  consistent  with  the  Act. 

•'  i.'i  ir.s.c.  78s(i))(;i)(.\). 

'-17  OI'R  24().l‘)l)— 4(l')((')).  .Xs  KKiuircd  iiiulor  Kiilo 
1!)l>-4(l)((i)(iii).  llu;  loxctiiiiifii!  provided  the 
(ioininission  with  wrilleii  notici;  ol  its  inlenl  to  tile 
the  proposiul  rule;  alone  with  a  liriet 

d(!S(:riplion  and  the  tiixl  ol  the  proposed  rule 
chanee.  at  hsasl  five  Inisiness  days  |)rior  to  the  date 
of  filing  of  the  proposed  rule  c;hang(!. 


Comments  may  he  suhmitttid  by  any  of 
the  following  methods: 

Fleet ronic  Oonnnents 

•  ll.se  the  Commission’s  Internet 
comment  form  [htt p://\\’\v\v.se(:.go\’/ 
rides/sro.shtinl)-,  or 

•  .Send  an  email  to  rnle- 
connnents@sec.gov.  Plea.se  include  File 
Number  SK-NASDAQ-201 3-01 2  on  the 
stihject  line. 

Paper  Oonnnents 

•  .Si;nd  paper  comments  in  tri])licate 
to  Elizabeth  M.  Muriihv,  Secretarv, 
Securities  and  Exchange  Commi.ssion. 
100  F  Street,  NE.,  Washington,  DC 
20.'j49-1090. 

All  submissions  should  refer  to  File 
Number  SR-NASDAQ-2013-012.  This 
file  nutubitr  should  he  inclitdttd  on  the 
subject  line  if  email  is  ti.sed.  To  helj)  the 
Commission  jiroce.ss  and  review  your 
comments  more  itlficientlv.  please  tise 
only  one  method.  The  (Ynnmission  will 
])o.st  all  comments  on  the  (Commission’s 
Internet  Web  site  (htti)://iv\\'\v.sec.gov/ 
rnles/sro.shtml).  Copies  of  the 
submission,  all  subseciuent 
amendments,  all  written  .statements 
with  respect  to  the  ])ropo.s(;d  rule 
change  that  are  filed  with  thi; 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  jier.son,  other  than 
those  that  mav  hi;  withheld  from  the 
])ublic  in  accordance  with  the 
jnovisions  of  .'5  ll.S.fC.  .').'i2,  will  be 
available  for  W(;h  site  viewing  and 
printing  in  the  (Commission’s  Public 
Reference  Room,  100  F  Stniet.  NE., 
Washington.  D(C  20.'>45l,  on  official 
husine.ss  days  between  the  hours  of 
10:00  a.m.  and  3:00  j).m.  Cojiies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  princijial 
office  of  the  Exchange.  All  comments 
received  will  be  j)osted  without  change; 
the  Commission  does  not  edit  jjersonal 
identifying  information  from 
submissions.  You  should  submit  onlv 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Numhiir  .SR- 
NASDAQ-2()13-()12  and  should  he 
submitted  on  or  before  Februarv  25. 
2013. 

l•'oI■  llu;  (’.onuiiissioii.  i)v  llu;  Division  of 
'I'nuling  and  Markets,  pnrsuani  to  (l(;legal(;d 
antliorily.' ‘ 

Kevin  M.  O’Neill, 

Depiil  i'  Secretarv. 

II  K  Due.  2(n:i-<)2:HK)  Filed  2-1-i;i:  11:4.5  ani| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68744;  File  No.  SR- 
NYSEMKT-2013-04] 

Self-Regulatory  Organizations;  NYSE 
MKT  LLC;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Amending  Rule  8()C — 
Equities,  Which  Provides  for  Trading 
Pauses  in  Individual  Securities  Due  to 
Extraordinary  Market  Volatility, 
Extending  the  Effective  Date  of  the 
Pilot  Until  the  Earlier  of  the  Initial  Date 
of  Operations  of  the  Regulation  NMS 
Plan  To  Address  Extraordinary  Market 
Volatility  or  February  4,  2014 

)iinnarv  28.  2013. 

Pursuant  to  .Suction  19(b)(1)  of  tlu; 
S(;curiti(;s  Exchangi;  Act  of  1934  (tlu; 
“Act”)  ’  and  Rule  19h^  th(;r(;undt;r,^ 
notice  is  her(;bv  given  that  on  januarv 
15.  2013.  NYSE  MKT  EEC  (“NYSE 
MK'I’”  or  “lixchange”)  filed  with  the 
.Securities  and  Exchange  (Commission 
(“(Commission”)  tlu;  jiroposed  rule 
change  as  describ(;d  in  Items  1  and  II 
below,  which  Items  have  bi;en  i)r(;])ar(;d 
by  the  Exchange.  Tlu;  (Commission  is 
publishing  this  notice  to  .solie:it 
comments  on  the  ])ro])osed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  i)ropo.s(;.s  to  amend 
Rule  tt()(C — Eipiities,  which  jirovides  for 
trading  pauses  in  individual  .securities 
due  to  extraordinary  market  volatilitv, 
to  extend  the  effective  date  of  the  pilot 
by  which  such  rule  operates  from  the 
current  scheduled  exiiiration  date  of 
February  4.  2013,  until  the  earlier  of  the 
initial  date  of  o])erations  of  the 
Regulation  NM.S  Plan  to  Address 
Extraordinary  Market  Volatility  or 
February  4,  2014.  The  t(;xt  of  tlu; 
propo.sed  rule  change  is  available  on  the 
Exchange’s  Web  site  at  \v\v\v. nvse.com. 
at  the  ])rinci|)al  office  of  the  Exchange, 
and  at  the  Commission’s  Public 
R(;ier(;nce  Room . 

IE  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
.statements  conc(;rning  the  ])ur]u)se  of, 
and  basis  for,  the  proi)osed  rub;  change 
and  discuss(;d  any  comments  it  received 
on  the  j)ro]K).sed  rule  change.  The  text 
of  those  statements  may  he  examined  at 

'  1.5  U..S.(:.78s(l)){l). 

-17(:FR  24().1!)I)-4. 


7834 


Federal  Register/ Vol.  78,  No.  23 /Monday,  February  4,  2013 /Notices 


tlie  places  specified  in  Item  IV  l)elo\v. 

The  Exchange  has  prepanul  summaries, 
set  forth  in  sections  A,  H,  and  V.  below, 
of  the  most  significant  j)arts  of  such 
.statements. 

A.  S(^lf-Iin;^iihitory  Oryanr/Aii ion’s 
StotoinonI  of  the  l^iirposo  of,  and 
Slotntorv  Bcisis  for.  tho  Proposed  Hide 
(duini’o 

1.  Fnrjxjse 

The  Exchange  j)roi)oses  to  amend 
Ride  80(1 — Eipnties,  which  provides  for 
trading  ])anses  in  individual  .securities 
due  to  extraordinary  market  volatility, 
to  extend  the  effective  date  of  the  pilot 
hy  which  such  rule  operates  from  the 
current  .scheduled  exjiiration  date  of 
Fehrnary  4.  201 3.-*  until  the  earlier  of 
the  initial  date  of  operations  of  the 
Regulation  NMS  Plan  to  Address 
Extraordinary  Market  Volatility  or 
Felirnary  4,  2014.  The  pilot  will 
continue  to  operate  as  to  individual 
.securities  until  such  security  is  subject 
to  the  Regulation  NMS  Plan  to  Address 
Extraordinary  Market  Volatilitv. 

Rule  80C — Eipiities  reiiuires  the 
Exchange  to  jian.se  trading  in  an 
individual  security  li.sted  on  the 
Exchange  if  the  prie:e  moves  hv  a 
sjiecified  jiercentage  as  com])ared  to 
jirices  of  that  security  in  the  preceding 
five-minnte  jieriod  during  a  trading  day, 
which  period  is  defined  as  a  “Trading 
Pause.”  The  ])ilot  was  develo])ed  and 
im])temented  as  a  market-wide  initiative 
by  the  Exchange  and  other  national 
.securities  exchanges  in  consultation 
with  the  (Commission  staff  and  is 
currently  apjilicahle  to  all  NMS  stocks 
and  specified  exchange-traded 
jirodncts.’’ 

■'Sun  .S(;(:urili<!S  Kxclianf’o  Act  Release  No.  (iy-StiS 
(August  1.  2012).  77  FK  47140  (Aii<-ii.sl  7.  2012) 
(.SR-NY.S1:;MKT-2012-27). 

■•Tile  Kxcliange  notes  that  the  oth(M'  national 
securities  (sxchanges  and  the  Financial  Indiislrv 
Regnlatorv  Aiithoritv  have  adoptiid  the  pilot  in 
siihstantiallv  similar  form.  Sno  Securities  Fxchange 
Act  Release  No.  (>22.')2  (lime  10.  2010).  7.t  FR  24180 
(lime  10.  2010)  (File  Nos.  .SR-BAT.S-2010-014:  SR- 

i;ix;a-2oio-oi:  .sr-i:ix;x-2oio-oi;  .sR-iix-2010- 

027:  .SR-I.SF:-2010-4H;  .SR-NY.SF-20  1()-2<I:  SR- 
NYSFAmex-2010-40:  .SR-NY.SFArca-20 10-41;  SR- 
NA.SnAQ-2010-001:  .SR-(;ilX-2010-10:  SR-NSX- 
2010-0.'):  and  .SR-(:I!()F;-2010-047)  and  .Sec:nrilies 
Fxchan<>e  Act  Release  No.  1)2251  ()nne  10.  2010).  75 
FR  24182  (lime  10.  2010)  (.SR-FlNRA-2010-025). 
.S'ec'  also  .Securities  lixchan<>e  Act  Rehsise  No.  02884 
(.Sei)temher  10.  2010).  75  FR  .50018  (.September  10. 
2010)  (File  Nos.  SR-llAT.S-2010-018:  SR-HX- 
2010-044;  .SR-(;i5OF-201 0-005:  .SR-(;ilX-2010-14; 
.SR-1:1X:A-2010-05:  .SR-1;1X:X-20  10-05;  SR-ISF- 
2010-(i0;  .SR-NA.Sl)AQ-2010-070:  SR-N't  Sli- 
2010-40:  .SR-NY.Si:Amex-2010-02:  SR-NA’.SlvArca- 
2010-01:  and  .SR-N.SX-2010-08  and  .Securities 
lixf:hanse  Act  Release  No.  (>2882  (.Septemher  10. 
2010).  75  FR  50008  (.September  10.  2010)  (SR- 
FlNRA-2010-022).  .See  iilso  .Securities  Fixchauf’e 
Act  Release  No.  02501  (December  0.  2010).  75  FR 
78207  (December  15.  2010)  (.SR-NY.SF:Amex-2010- 
117).  A  proposal  to.  auion<>  other  things,  expand  the 


'riu;  extension  proposed  herein  would 
allow  the  pilot  to  continue  to  operate 
without  interruption  until 
implementation  of  the  Regulation  NMS 
Plan  to  Addri'ss  Extraordinary  Market 
V'olatility.'’  The  Exchange  anticipates 
that  the  Regulation  NMS  Plan  to 
Address  Extrciordinary  Market  Volatilitv 
will  not  begin  initial  operations  on 
Fehrnary  4,  2013  as  currently  planned, 
but  will  he  delayed.  If  the  Regulation 
NMS  Plan  to  Address  Extraordinarv 
Market  Volatility  has  an  initial  dale  of 
operations  before  Fehrnary  4,  2014,  the 
proposed  pilot  for  trading  pauses  would 
exjiire  at  that  time. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
jiroposal  is  consistent  with  Section  0(b) 
of  the  Securities  Exchange  Act  of  1934 
(the  “Act”).“  in  general,  and  furthers  the 
objectives  of  Section  0(h)(.'i)  of  the  Act,^ 
in  particidar,  in  that  it  is  designed  to 
prevent  frandnlent  and  manipulative 
acts  and  jiractices,  to  jiromote  just  and 
eijuitahle  jirinciples  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  o])en  market 
and  a  national  market  svslem,  and.  in 
general,  to  |)rolect  investors  and  the 
])nt)lic  interest.  The  Exchange  believes 
that  the  change  proposed  herein  meets 
these  requirements  in  that  it  promotes 
uniformity  across  markets  concerning 
deiasions  to  pause  trading  in  a  security 
when  there  are  significant  jirice 
movements,  which  promotes  just  and 
eijuitahle  jirincijiles  of  trade  and 
removes  im|)ediment.s  to,  and  jierfects 
the  mechanism  of,  a  free  and  ojien 
market  and  a  national  market  .system. 
Additionally,  the  extension  of  the  jiilot 
until  the  earlier  of  the  initial  date  of 
ojierations  of  the  Regulation  NMS  Plan 
to  Address  Extraordinary  Market 

pilot  lo  iucludu  all  NMS  slocks  uol  already 
included  therein  was  implemented  on  August  8. 

21)1 1.  .See  .Securities  Kxchange  Act  Release  No. 

1)4725  dune  22.  21)11).  7ti  FR  28242  ()une  2',).  21)11) 
(File  Nos.  .SR-BAT.S-2t)l  l-Dlti:  .SR-BYX-2I)1 1- 
1)11;  .SR-BX-2I)1  1-025:  .SR-(:BOF:-2t)l  1-040:  SR- 
(:ilX-2011-00;  .SR-FD(:A-2t)l  1-15;  SR-FDCX- 
201 1-14:  .SR-FINRA-201 1-022;  .SR-l.Si;-201 1-028: 
.SR-NA.SDAq-201 1-007:  .SR-NY.SF-20 1 1-2  1:  SR- 
NY.Si:Amex-201  1-22:  .SR-NY.SKArca-2t)l  1-20;  SR- 
N.SX-2011-00:  and  .SR-Bhlx-201  1-04). 

.See  .Securities  Fixchange  Act  Release  No.  070!)1 
(May  21.  2012).  77  FR  22408  ()uue  0.  2012)  (File 
No.  4-021)  (Order  Approving,  on  a  I’ilol  Basis,  the 
National  Market  .System  I’lan  To  Address 
Fixlraordinarv  Market  Volatility  hv  BAI'.S  Fxchange. 
Inc..  BAI'.S  Y-lixchange.  Inc..  Ohicago  Board 
0|)lions  Fixchauge.  Incorporated.  (Chicago  .Slock 
Fxchange.  luc..  MXiA  Fxchange.  Inc..  FlXiX 
I'ixchange.  Inc...  F'inancial  Induslrv  Regulatorv 
Aulhorilv.  Inc..  NASDAQ  OMX  BX.  Inc..  NASDAQ 
OMX  I’lll.X  l.FC.  The  Na.sdaci  Slock  Market  l.l.C. 
National  .Slock  Fixchange.  Inc..  New  York  .Slock 
I'xchange  FIX'..  NYSFi  MKT  l.FC.  and  NYSF  Area. 
Inc). 

'■15  U.S.C.  781(h). 

^5  U.S.C.  781(h)(5). 


Volatility  or  Fohruary  4,  2014  would 
allow  the  Jiilot  to  contimii;  to  ojiorati! 
without  intorrnjition  while  the 
Exchange  and  the  (iommi.s.sion  further 
a.s.se.ss  the  effect  of  the  jiilot  on  the 
marketjilace  or  whether  other  initiatives 
should  he  adojited  in  lien  of  the  current 
Jiilot.  which  contrihntes  to  the 
jirotection  of  investors  and  the  jiulilic 
interest. 

li.  Stdf-Pegnlatorv  OrgonimHon's 
Statement  on  Ihirden  on  (iomj)etition 

The  Exchange  does  not  believe  that 
the  jirojiosed  rule  change  will  imjiose 
any  burden  on  comjietition  that  is  not 
necessary  or  ajijirojiriate  in  furtherance 
of  the  pnrjioses  of  the  Act.  The 
jirojiosed  changes  are  being  made  to 
extenil  the  ojieration  of  the  trading 
jianse  jiilot  until  the  earlier  of  the  initial 
date  of  ojierations  of  the  Regulation 
NMS  Plan  to  Address  Extraordinarv 
Market  Volatility  or  h’elirnary  4,  2014 
would  allow  the  jiilot  to  continue  to 
ojierate  without  interrnjition  until 
imjilenientation  of  the  Regulation  NMS 
Plan  to  Address  Extraordinary  Market 
Volatility,  which  contribntes  to  the 
Jirotection  of  investors  and  the  jinlilic 
interest.  Other  comjieting  eijnity 
exchanges  are  subject  to  the  same 
trading  jiause  reijnirements  sjiecified  in 
the  Plan.  Thus,  the  jirojiosed  changes 
will  not  imjio.se  any  hnrden  on 
comjietition  while  jiroviding  trading 
Jianse  reijnirements  sjiecified  in  the 
Plan. 

a.  SeIf-ne<pilatorv  Organization’s 
Statement  on  Oomments  on  the 
Proposed  Pule  Change  Received  Prom 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  receiveil  with  resjiect  to  the  jirojiosed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
(iommi.ssion  Action 

'fhe  Exchange  has  filed  the  jirojiosed 
rule  change  jiursuant  to  Section 
in(ti)(3)(A)(iii)  of  the  Act"  and  Rule 
19li-4(f)((i)  thereunder."  Because  the 
jirojiosed  rule  change  does  not:  (i) 
Significantly  affect  the  jirotection  of 
investors  or  the  jinhlic  interest;  (ii) 
imjio.se  any  significant  hnrden  on 
comjietition;  and  (iii)  liecome  ojierative 
jirior  to  30  days  from  the  date  on  which 

"15  U..S.(:.  78.s(l))(2)(A)(iii). 

•'  17  UFR  240.  lt)h-4(ll(l)).  Id  iulitition.  Riilo  lOl)- 
4(l)(f))  ruipiiros  tin;  FNchiiiigu  lo  give  thu 
Uommi.ssioii  wrillou  iiolicu  ol  thu  ICxchiuigu's  inluiil 
to  niu  thu  proposud  rulu  chaiigu.  uloiig  with  a  hriut 
(luscriptiou  amt  tuxi  ol  lliu  proposud  rulu  changu. 
at  luasi  livu  husiiiuss  days  prior  to  thu  datu  ol  liliug 
of  thu  proposud  rulu  chaugu.  or  such  shoilur  limu 
as  dusiguatud  by  thu  Uommissiou.  1’hu  Fixchangu 
has  .salisliud  this  |•u(luirumuul. 
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it  was  filed,  or  sncli  shorter  time  as  the 
Commission  may  designate,  if 
consistent  witli  the  protection  of 
investors  and  the  pul)lic  interest,  tlie 
j)ro])o.sed  ride  change  has  become 
effective  pursuant  to  Section  1 ‘)(1))(3)(A) 
of  tlie  Act  and  Rule  inh-4(f)(())(iii) 
thereunder. 

A  proposed  rule  change  filed  under 
Rule  l?)l)-4(f)((i)  normally  does  not 
become  opiirative  prior  to  30  days  after 
the  date  of  the  filing.  However,  pursuant 
to  Rule  10h-4(f)(0)(iii)."  the 
('.ommi.ssion  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
jirotection  of  investors  and  the  jmhlic 
interest.  The  Exchange  has  asked  the 
('.ommission  to  waive  the  30-day 
operative  delay  so  that  the  jiroposal  mav 
become  ojierative  immediately  ujion 
filing.  The  Commission  believes  that 
waiving  the  30-dav  ojierative  delay  is 
consistent  with  the  jirotection  of 
investors  and  the  jinhlic  interest 
because  such  waiver  would  allow  the 
jiilot  jirogram  to  continue 
uninterrujited.  Accordingly,  the 
(aimmission  hereby  grants  the 
Exchange's  reijuest  and  designates  the 
jirojiosal  ojKiralive  njion  filing. *“ 

At  any  time  within  00  days  of  the 
filing  of  such  jirojio.sed  rule  change,  the 
(aimmi.ssion  summarily  mav 
temjiorarily  susjiend  such  rule  change  if 
it  ajijiears  to  the  Commission  that  such 
action  is  necessary  or  ajijirojiriate  in  the 
jmhlic  interest,  for  the  jirotection  of 
investors,  or  otherwise  in  furtherance  of 
the  jiurjioses  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  jiersons  are  invited  to 
submit  written  data,  views,  and 
arguments  c:oncerning  the  foregoing, 
including  whether  the  jirojiosed  rule 
change  is  consi.stent  with  the  y\ct. 
Comments  may  he  submitted  by  any  of 
the  following  methods: 

Hlecironic  (jOinments 

•  Use  the  (Commission’s  Internet 
comment  form  (/i///i.//u  u  u’..sec.goi'/ 
rules/sro.shtml]-,  or 

•  .Send  an  email  to  riila- 
(:onim(ints@s(ic.gov.  Plea.se  include  File 
Number  .SR-NY.SEMKT-2()1 3-04  on  the 
subject  line. 

/’(/per  (Joinnienis 

•  .Send  jiajier  comments  in  trijilicate 
to  Elizabeth  M.  Murjihy.  .Secretary, 
.Securities  and  Exchange  Commission. 

"•17(:i'K  240.1()l>-4(ni<i)- 

"  17(:i’R24l).l!ll)-4(n((i)(iii). 
l-’or  pmposos  oiilv  of  Wiiiviiif;  llio  :U)-(lav 
opcinilivc;  (Iclay.  llu;  Coininission  lias  considiirod  tlui 
priiposiid  rtilo's  impact  on  (dliciency.  competition, 
and  capital  lormation.  Sm  l.S  U..S.(:.  7Kc(r). 


100  F  Street  NE..  Washington,  DC 
20.'i49-1000. 

All  suhmi.ssions  should  refer  to  Fite 
Number  .SR-NY.SEMKT-2013-04.  This 
file  number  should  he  included  on  the 
subject  line  if  eimiil  is  u.sed.  To  helji  tlu; 
(Commission  jiroce.ss  and  review  your 
comments  more  efficientlv,  jilea.se  use 
only  one  method.  The  (Commission  will 
jio.st  all  comments  on  the  (Commission’s 
Internet  With  site  (httj)://\v\v\\’.s(i(:.^()v/ 
riilas/sro.shtnil).  (Cojiies  of  the 
submission,  all  suh.stujuent 
amendments,  all  written  .statements 
with  resjiect  to  the  jirojio.sed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
jirojio.sed  rule  change  between  the 
Commission  and  any  jier.son,  other  than 
those  that  may  be  withheld  from  the 
jiuhlic  in  accordance  with  the 
jirovisions  of  .1  II..S.C.  .'i.'i2,  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Public 
Reference  Room,  100  F  .Street  NE., 
Washington,  IXC  20.'i40,  on  official 
husine.ss  days  liidween  the  hours  of 
10:00  a.m.  and  3:00  ji.m.  (Cojiies  of  such 
filing  also  will  he  available  for 
insjiection  and  cojiying  at  the  jirincijial 
office  of  the  Exchange.  All  comments 
received  will  he  jiosted  without  change; 
the  (Commission  does  not  edit  jiersonal 
identifying  information  from 
submissions.  You  should  sulimit  only 
information  that  you  wish  to  make 
jiuhlicly  available.  All  submissions 
should  refer  to  File  Number  .SR- 
NY.SfCMKT-201 .3-04  and  should  he 
submitted  on  or  before  Feliruarv  2.'i. 
2013. 

I-'or  till!  (Connnission.  liv  llie  llivi.sioii  of 
Triuliiig  and  Markets,  jnirsiiani  to  cleliigated 
authority. 

Kevin  M.  O’Neill, 

Da/yiity  Sn:ivt(iry. 

II'R  Uoe.  2(n:i-l)22(i7  Filed  2-1-1.'):  K:4.')  am| 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68759;  File  No.  SR-BOX- 
2013-06] 

Self-Regulatory  Organizations;  BOX 
Options  Exchange  LLC;  Notice  of 
Filing  of  Proposed  Rule  Change  to  List 
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Exchange-Traded  Fund 

lanuary  29.  201 3. 

Pursuant  to  .Section  lt)(li)(l)  of  the 
Securities  Exchange  Act  of  1934 


(“Act”)  '  and  Rule  19h-4  thereunder,- 
notice  is  hereby  given  that  on  January 
18,  2013,  I30X  Ojitions  Exchange  LLC 
(“Exchange”  or  ”13()X”)  filed  with  the 
.Securities  and  Exchange  (Commission 
(“(Connni.ssion”)  the  jirojio.sed  rule 
change  iis  described  in  Items  I  and  II 
below,  which  Items  have  been  jirejiared 
by  the  self-regulatory  organization.  The 
(Commi.ssion  is  jiuhlishing  this  notice  to 
solicit  comments  on  the  jirojio.sed  rule 
change  from  interested  jiersons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Projiosed  Rule  (Change 

The  Exchange  jirojioses  to  amend  its 
rules  to  define  certain  contract  terms  for 
trading  option  contracts  overlying  1, ()()() 
SPDR"  .SKP  .‘500 “  exchange-traded  fund 
(“SPY  ETF”).:*  (“SPY”)  Shares.  The  text 
of  the  jirojiosed  rule  change  is  available 
from  the  jirincijial  office  of  the 
Exchange,  at  the  Commi.ssion’s  Public 
Reference  Room  and  also  on  the 
Exchange’s  Internet  Web  site  at  http:// 
hoxi^xchange.coin. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
.self-regnlatorv  organization  included 
.statements  concerning  the  jiurjiose  of, 
and  basis  for,  the  jirojiosed  rule  change 
and  discus.sed  any  comments  it  received 
on  the  jirojiosed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  jilaces  sjiecified  in  Item  IV  below. 
The  self-regulatory  organization  has 
jirejiared  summaries,  set  forth  in 
.Sections  A,  B,  and  (C  below,  of  the  most 
significant  asjiects  of  such  statements. 

A.  Self-nfigiildton'  ()r<>aniz(ition’s 
Stdtdindnt  of  tho  Pdipose  of,  ond 
Stdtutorv  Bdsis  for,  tho  Proposed  Pule 
Chdiige 

1.  Purjiose 

The  Exchange  jinijioses  to  amend 
Rule  .'iO.'iO  (.Series  of  Contracts  Open  for 
Trading)  to  define  certain  contract  terms 
for  trading  ojition  contracts  overlying 
l.OOO  .SI’DR"  .S8d’  .'i()()“'  exchange-traded 
fund  (“SPY  ETF”),-*  (“SPY”)  Shares.  In 

'  1,'i  U..S.(:.  7«s(l))(l). 

^  17  CFR  24().  l!ll)-4. 

‘".SI’DR","  ".Stmuliird  )<;  Foor's"."  ".S/tF''."  “.SjvF 
.'iOd'  ."ii  and  ".Standard  S  Foor'.s  .lOO"  arn  rnj’islnrnd 
tradninarks  ot  .Standard  It  Foor'.s  Financial  .Services 
l.l.d.  The  .SF1'  irrF  repre.scsnts  owiuiiship  in  the 
.SFllR  .SS:F  .a(ll)  Trust,  a  unit  inve.stmcnit  trust  that 
generally  corrcisponds  to  the  ju  ice  and  yield 
pertorinanci!  otthe  SFllR  .SSF  .5011  Index. 

■'  ".SFllR ' ".Standard  X:  Foor'.s"."  ".SSF"."  ".S/sF 
.')()()","  and  ".Standards:  Four's  .5()0"a  are  r(;gistered 
tradiunarks  ot  .Standard  X;  Foor'.s  Financial  .Servictw 
l.LC.  The  SFY  FTF  rejiresents  ownership  in  the 

ContiniKul 


■'17  CFR  20(l.:)()-:)(a)(12). 
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order  to  list  these  oj)tion  contracts 
overlying  1. ()()()  SPY  Shares  (“Iiimho 
options”)  the  Exchange  is  initially 
l)roposing  to  restrict  tlie  listing  of  jinnho 
options  to  the  SPY  El'F,  and  also 
proposing  to  (hdine  how  strike  i)rices 
and  bids  and  offers  will  he  ex])r(!ssed  for 
Jnmho  option  contracts  by  further 
amending  Rule  .'jO.'iO. 

First,  tlie  Exchange  proj)oses  to  add  to 
Role  .lO.'iOle)  a  provision  to  ])ermit  BOX 
to  list  jinnho  contracts  on  SPY  for  all 
expirations  ajiplicahle  to  ojitions 
overlying  100  shares  of  SPY.  Note  that 
SPY  ojitions  are  currently  the  most 
actively  traded  o])tion  cla.ss  in  terms  of 
average  daily  volume  (“ADV”).'>  The 
Exchange  projioses  to  designate  this 
mo.st  active  ETF  as  eligible  for  1,000 
share  contracts,  and  restrict  Jnmho 


contracts  to  SPY,  for  which  the 
Securities  and  Exchange  Commission 
(the  “Commission”)  has  approved  the 
elimination  of  any  Position  Limit. 

Contract  Terms 

To  avoid  investor  confusion  with  SPY 
o|)tions  that  overly  IsicllOO  shares,  the 
Exchange  further  projioses  to  amend 
Rule  [jO.'jO  to  define  how  strike  prices 
will  he  set  and  how  bids  and  offers  will 
he  defined  for  )nmho  options.  The 
Exchange  jiroposes  that  bids  and  offers 
shall  he  expressed  in  terms  of  dollars 
per  l/l()(K)th  ])art  of  the  total  value  of 
the  contract. 

Rule  .'5()5(){e)(2)  jiroposes  that  strike 
])rices  he  set  at  the  same  level  as  for 
regular  options,  'rhns,  a  )nmho  option 
contract  to  deliver  an  ETF  at  $14.5  per 


share  would  carry  a  total  deliverable 
value  of  $14.5, (too,  and  the  strike  price 
would  he  set  at  $145.  Projiosed  Rule 
5()50(e)(3)  provides  that  bids  and  offers 
in  )umho  option  contracts  shall  he 
exjires.sed  in  terms  of  dollars  jier  1/ 
lOOOth  part  of  the  total  value  of  the 
contract,  'rhns,  if  an  E'ri"  with  a  Jnmho 
option  strike  jirice  of  $145  was  trading 
at  $148  per  share,  the  intrinsic  $1  jier 
share  value  would  denote  a  total 
contract  value  of  $1,000,  and  he 
expressed  as  a  hid  or  offer  (piote  around 
such  intrinsic  value. 

The  table  below  demonstrates  the 
difference  between  a  )nmho  option 
contract  and  a  standard  option  contract 
to  call  or  put  shares  at  $45  })er  share, 
with  a  hid  or  offer  of  .$3.20  per  share: 


Standard 

Jumbo 

Shares  Deliverable  Upon  Exercise  . 

100  shares  . 

1 ,000  shares 

Strike  Price  if  underlying  is  S45  per  share  . 

45 

Bid  or  Offer  . 

3.20 

Premium  Multiplier . 

$1,000 

Total  Value  of  Deliverable  . 

$4,500  . 

$45,000 

Total  Value  of  Contract  . 

$320  . 

$3,200 

Additionally,  the  Exchange  believes 
that  price  jn'otection  would  not  apjilv 
across  standard  and  Jnmho  .SPY  options 
on  an  intramarket  basis,  as  these  are 
.separate  products.  While  the  Exchange 
recognizes  that  trading  different  options 
products  that  overlie  the  same  security 
or  index  could  disjierse  trading  intere.st 
across  the  jirodncts  to  some  extent,  with 
highly-liciuid  ojjtions  on  the  liiiuid  .SPY, 
there  generally  exists  a  critical  mass  of 
willing  buyers  and  sellers  for  both  the 
ojjtions  and  the  underlying  securities  to 
mitigate  the  price  jjrotection  concerns. 
Further,  the  Exchange  believes  that 
hecan.se  of  the  licpiidity  in  .SPY  and 
ojjtions  on  SPY,  existing  market  forces 
should  keep  the  jn'ices  between 
standard  contracts  and  )umbo  SPY 
o])tions  contracts  consistent.  With 
respect  to  the  related  arbitrage,  the 
Exchange  understands  that  the  OCC’s 
portfolio  margining  proce.ss  will  he  set 
to  have  positions  in  a  .standard  contract 
and  a  Jinnho  options  contract  set  against 
each  other,  and  that  consi.stent  cross 
margining  will  he  available  between 
standard  contracts  and  Jnmho  options 
contracts.  Accordingly,  the  Exchange 
believes  that  the  availability  of  Jinnho 


.SPY  options  contracts  is  likely  to  result 
in  more  efficient  pricing  through 
arbitrage  with  standard  t:ontracts. 

Additionally,  the  Exchange  will 
designate  Jnmho  .SPY  options  contracts 
with  a  different  trading  symbol  (.SPYJ) 
than  the  related  standard  contract. 
Moreover,  the  Exchange  believes  the 
terms  of  Jnmho  .SPY  options  contracts 
are  consistent  with  the  terms  of  the 
Options  Disclosure  Document. 

With  regard  to  the  impact  of  this 
projjosal  on  sy.stem  capacity.  BOX  has 
analyzed  its  capacity  and  represents  that 
it  and  the  Ojitions  Price  Reporting 
Authority  have  the  neces.sary  systems 
cajiacity  to  handle  the  potential 
additional  traffic  associated  with  the 
listing  and  trading  of  Jnmho  .SPY 
options  contracts.  'Phe  Exchange  has 
further  discussed  the  proposed  listing 
and  trading  of  Jnmho  .SPY  ojitions 
contracts  with  the  OOO,  u'hich  has 
repre.sented  that  it  is  able  to 
accommodate  the  projiosal. 

2.  .Statutory  Basis 

The  Exchange  believes  that  the 
])ropo,sal  is  consi.stent  with  the 
riKinirements  of  .Section  8(1))  of  the  Act,“ 
in  general,  and  .Section  8(h)(5)  of  the 


Act, 7  in  jiarticular.  that  the  rules  of  an 
exchange  he  designed  to  promote  just 
and  eipiitahle  princi])les  of  trade,  to 
prevent  frandnlent  and  manijnilative 
acts,  to  remove  imjiediments  to  and  to 
])erfect  the  mechanism  for  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Exchange  believes  that  the  propo.sed 
rule  change  is  also  consi.stent  with 
.Section  8(i))(8)  of  the  Act  in  that  it  does 
not  impo.se  any  burden  on  competition 
not  neces.sary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

In  particular,  the  Exchange  believes 
this  proposed  rule  change  will  benefit 
investors  by  providing  additional 
methods  to  trade  highly  liquid  oj)tions 
on  .SPY,  and  jiroviding  greater  ability  to 
mitigate  risk  in  managing  large 
portfolios.  .Specifically,  the  Exchange 
believes  that  investors  would  benefit 
from  the  introduction  and  availability  of 
Jnmho  .SPY  options  by  making  options 
on  large  blocks  of  the  .SPY  E'l’F  more 
available  as  an  investing  tool, 
particnlarlv  for  institutional  inve.stors. 
As  noted  above,  the  propo.sed  rule 
change  intends  to  adopt  a  different 


.Sl’DK  .S&l’  .SOD  'rnisl.  cl  unit  invostnuinl  trust  tiuit 
gonunillv  corrosponds  to  tlio  price  and  yicdil 
|)erl'ormance  of  the  .Sl’UK  .SSiI’  .StK)  Index. 

"'.SPY  ADV  was  2,l,'i().482  contracts  in  April  2012. 
AllV  for  the  same  pia  iod  for  the  next  four  most 


activ(dv  traded  ojitions  was:  Apple  Inc.  (option 
symhoi  AAPI.) — I  ,ll74.:i.'jl ;  SUP  .SOO  Index  (option 
symhol  SPX) — l).S(>,2.')();  Powtu'.Shares  QQQ  Trust'^^'. 
.S(!ries  1  (option  symhol  QQQ) — .'j7:i.7!l();  and 
iSlianis"  Russell  2000''  Index  Fund  (option  .symhol 
IWM) — .S.SO.IlKi.  The  Kxchangi!  notes  that  anv 


(!xpan.sion  of  the  program  woidd  re(|uire  that  a 
suhse(|uenl  propo.sed  rule  change  hi;  sid)mitt(!d  to 
the  ('.ommission. 

"l.T  IJ.S.C.  7Hf(l)). 
li.S.C.  7«f(h)(.'>). 
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trading  svml)()l  to  di.stingui.sh  Jiinibo 
SPY  options  from  the  ndated  regular 
oj)tion  contracts  and  therelbre.  ease  any 
investor  confusion  as  to  the  product 
they  are  trading. 

Tlie  Exchange  also  believes  Jinnho 
SPY  options  will  provide  investors  with 
an  adclitional  tool  for  hedging  risk  in  the 
highly  li(iuid  ETF.  l*’urther.  the 
proposed  ride  change  is  limited  to  jn.st 
the  SPY  ETF.  a  single,  high-priced, 
highly  liiinid  security. 

Finally,  the  Exchange  notes  that  the 
("ominission  jirevionslv  approved 
option  contracts  on  ETFs  that  overly 
IsicI  1, ()()()  shares  for  NYSE  Amex.” 

n.  S<flf-R(^tfiil(itorv  Organizdiion's 
Stdtcnwnt  on  linnhn  on  Coinpotition 

'file  Exchange  believes  this  proposed 
ride  change  will  benefit  investors  by 
providing  additional  methods  to  trade 
options  on  the  liquid  SPY.  and 
providing  greater  ability  to  mitigate  risk 
in  managing  large  jiortfolios. 
Specificallv,  the  Exchange  believes  that 
inve.stors  would  benefit  from  the 
introduction  and  availability  of  )nmho 
SPY  options  by  making  options  on  large 
blocks  of  the  SPY  E'l'F  more  available  as 
an  investing  tool,  particularly  for 
institutional  investors.  The  Exchange 
akso  believes  Inmho  SPY  options  will 
jirovide  investors  with  an  additional 
tool  for  hedging  risk  in  the  highly  liipdd 
ETF.  Further,  the  jiroposed  ride  change 
is  limited  to  just  the  SPY  ETF,  a  single, 
high-priced,  highly  liiiuid  security. 
Finally,  the  Exchange  is  not  proposing 
any  limitations  regarding  market 
jiarticipanls  that  will  he  able  to  trade 
jumbo  SPY  options  if  they  choo.se. 

For  all  the  reasons  stated,  the 
Exchange  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
Ijiirden  on  competition  not  neces.sary  or 
approjiriate  in  furtherance  of  the 
purposes  of  the  Act.  and  believes  the 
propo.sed  change  will  enhance 
competition. 

C.  Self-Rd^nldtory  Orgonizoi ion’s 
Stdteinont  on  Comments  on  the 
RroiJosed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  propo.sed 
rule  change. 

III.  Date  ofEirectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
Commission  Action 

Within  4.'5  davs  of  the  date  of 
publication  of  this  notice  in  the  Federal 
iiegi.ster  or  within  such  longer  period  (i) 

Hxcluingi!  Act  Kcilciists  No.  4()1.'>7  (|uiv  1. 
imm).  (i:i  1-R  :i742(i  duty  in.  niim)  (Ont(!r 
Approving  .SK-Aiiiox-nii— 14). 


as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  a])pro])riate  and 
publishes  its  rea.sons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  ajijirove  or  disapprove 
such  propo.sed  rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  ride  change 
should  be  disaiijiroved. 

IV.  Solicitation  of  Comments 

Interested  jier.sons  are  invited  to 
submit  written  ilata,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  suhmitted  by  any  of 
the  following  methods: 

Fleet ronic  Comments 

•  U.se  the  Commission’s  Internet 
comment  form  (htti}://\\’\v\v. sec.gov/ 
rules/sro.shtml) ;  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  incliule  File 
Nnmher  SR-BOX— 201 3-(Ki  on  the 
subject  line. 

Paper  Comments 

•  .Send  paper  comments  in  trijilicate 
to  Elizabeth  M.  Mnr])hy.  .Secretary, 
.Securities  and  Exchange  Commission, 
100  F  .Street,  NE..  Washington,  DC 
20.')49-1090. 

All  siihmi.ssions  should  refer  to  f'ile 
Number  .SR-B()X-2013-00.  This  file 
nnmher  should  he  included  on  the 
subject  line  if  email  is  ii.sed.  To  lielj)  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
]K)st  all  comments  on  the  ('ommission’s 
Internet  Web  site  [htt})://\v\v\v. sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  .statements 
with  resjiect  to  the  propo.sed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
pro]K).sed  rule  i;hange  between  the 
Commission  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
iniblic  in  accordance  with  the 
jirovisions  of  .1  l]..S.C.  .'1.^)2.  will  he 
available  for  Web  site  viewing  and 
])rinting  in  the  Commission’s  Public 
Reference  Room,  100  I-  .Street  NE., 
Washington,  DC  20,')49,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  he  available  for 
inspection  and  copying  at  the  princijial 
office  of  the  Exchange.  All  comments 
received  will  be  po.sted  without  change; 
the  Commission  does  not  edit  ])ersonal 


identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  suhmissions 
should  refer  to  File  Nnmher  .SR-BOX- 
2013-00  and  should  he  submitted  on  or 
before  Imbruarv  25,  2013. 

I•'()r  tlu!  Commissimi.  liy  the  tlix  i.sion  of 
I'nidiiig  and  MarkiJts.  |nirsuaiil  to  delegated 
authority.'' 

Kevin  M.  O’Neill, 

Deputy  Seen’Iury. 

IKK  Doe.  2(n:i-()2:iin  I'ilofi  2-1-1.):  8:4,1  ami 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68751 ;  File  No.  SR-C2- 
2013-005] 

Self'Regulatory  Organizations;  C2 
Options  Exchange,  Incorporated; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  Amending  the  Fees 
Schedule 

lannarv  29.  2013. 

Pursuant  to  .Suction  19(h)(1)  of  thu 
.Sucuritius  Exchangu  Act  of  1934  (thu 
“Act”),'  and  Rnlu  19h-4  thuruundur,- 
noticu  is  huruhy  givun  that  on  )anuary 
18,  2013,  C2  ()])tions  Exchangu, 
Incorporatud  (thu  “Exchangu”  or  “C2”) 
filud  with  thu  .Sucuritius  and  Exchangu 
Commission  (thu  “Commission”)  thu 
pro])o.sud  rulu  changu  as  du.scrihud  in 
hums  1  and  11  bulow,  which  hums  havu 
huun  pruparud  by  thu  Exchangu.  Thu 
Commi.ssion  is  ])ul)lishing  this  noticu  to 
solicit  communts  on  thu  proposud  rulu 
changu  from  inturustud  jiursons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

'fliu  Exchangu  jiroposus  to  amund  its 
Fuus  .Schudulu.  Thu  tuxt  of  thu  proposud 
rulu  changu  is  jirovidud  hulow. 

(additions  aru  italicizud;  dulutions  aru 
Ihrackutudj) 

***** 

C2  OPTIONS  EXCHANGE, 
INCORPORATED 

FEES  SCHEDULE 

JANUARY  l«il  1,2013 

***** 

''i7{:KK2(i().:i()-:)(ii)(i2). 

I  15  U..S.('..  78s(t))(l). 

^  17  CKK  24().l'.lt)-4. 
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3.  Access  Fees 


Type  of  permit 

Cost  per  month 

Market-Maker  Permit 

$5,000. 

Electronic  Access 

$1,000. 

Permit. 

SPXPM  Tier  Appoint- 

$4,000  (waived 

ment. 

through  March  31 , 

2013). 

Market-Maker  I\;rinit-  Entitles  tlie 
holder  to  act  as  a  Market-Maker.  This 
IMM'init  provides  an  a]5])ointment  credit 
of  1 .0,  a  quoting  and  order  entrv 
handvvidlh  allowance,  np  to  three  logins 
and  Trading  Permit  Holder  .status.  The 
(inoting  bandwidth  allowance  for  a 
Market-Maker  Permit  is  ecjnivalent  to  a 
maximum  of  1. '58, 000. ()()()  quotes  over 
the  course  of  a  trading  day. 

Electronic  Access  Permit-  Entitles  the 
holder  to  acce.ss  to  the  Exchange. 

Holders  must  he  broker-dealers 
registered  with  the  Exchange  and  are 
allowed  to  submit  orders  to  the 
Exchange.  The  EAP  j)rovide.s  an  order 
entrv  bandwidth  allowance,  np  to  three 
logins  and  Trading  Permit  Holder  status. 

SPXPM  Tier  Appointment-  In  order 
for  a  Market-Maker  Permit  to  he  n.sed  to 
act  as  a  Market-Maker  in  SPXPM,  the 
Trading  Permit  Holder  must  obtain  an 
SPXPM  Tier  A])pointmenf  (Registration) 
for  that  Market-Maker  Permit.  'I’he 
SPXPM  Tier  A])])ointment  fee  will  he 
assesscul  to  any  Market-Maker  Permit 
Holder  that  has  an  SPXPM  Tier 
Aj)pointment  at  any  time  during  a 
calendar  month. 

Ac:ces.s  fees  are  non-refnndahle  and 
are  a.ssessed  through  the  integrated 
hilling  system  during  the  first  week  of 
the  following  month.  If  a  Trading  Permit 
is  issued  during  a  calendar  month  after 
the  first  trading  day  of  the  month,  the 
acce.ss  fee  for  the  Trading  Permit  for  that 
calendar  month  is  jiroratcnl  based  on  the 
remaining  trading  days  in  the  calendar 
month.  Trading  Permits  will  he  remnved 
automatically  for  the  next  month  unless 
the  Trading  Permit  Holder  submits 
written  notification  to  the  Registration 
Services  Department  by  the  2.'5th  day  of 
the  prior  month  (or  the  ])receding 
hnsiness  day  if  the  2.'5th  is  not  a 
business  day)  to  cancel  the  Trading 
Permit  effective  at  or  ])rior  to  the  end  of 
the  ap])licahle  month.  If  canmllalion  of 
a  Troding  Povmit  is  offoctivo  prior  to  the 
end  of  the  applicable  month,  and  the 
cancelling  Trading  Permit  Holder  later 
requests  issuance  of  the  same  tvpe  of 
Trading  Permit  for  the  remainder  of  that 
month,  the  Exchange  may  issue  the 
same  tvpe  of  Trading  Permit  (provided 
that  a  Trading  Permit  is  available]  hut 


will  not  impose  the  additional  prorated 
access  fee  for  that  month, 
***** 

'file  text  of  the  j)ropos(;d  rule  change 
is  also  available  on  the  Exchange’s  VVeh 
site  (http://www.c2exchange.com/ 
Legal/),  at  the  Exchange’s  Office  of  the 
Secretary,  and  at  the  Commi.ssion. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(ihange 

In  its  filing  with  the  (Commi.ssion,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  propo.sed  rule  change  and  discn.ssed 
any  comments  it  received  on  the 
pro])osed  rule  change,  'fhe  text  of  the.se 
statements  may  he  examined  at  tin; 
jilaces  specified  in  Item  IV  below.  The 
Exchange  has  prejjared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

/\.  Self-Iiegnlatorv  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Hide 
Change 

1.  Pnrpo.se 

The  Exchange  proposes  to  amend  its 
Fees  Schedule. '  More  .s])ecifically,  the 
Exchange  is  proposing  to  make  changes 
to  the  secition  “Acc:e.ss  Fees.”  Pursuant 
to  that  section,  the  Exchange  charges  a 
Trading  Permit  Holder  a  monthly  fee  to 
use  a  'frading  Permit,  the  amount  of 
which  fee  is  ha.sed  on  the  type  of 
Trading  Permit. 

(Currently,  the  Exchange  charges  the 
following  access  fees: 


Type  ot  permit 

Cost  per  month 

Market-Maker  Per- 

$5,000. 

mit'’. 

Electronic  Access 

1,000. 

Permit  5. 

SPXPM  Tier  Appoint- 

4,000  (waived 

ment®. 

through  March  31, 
2013). 

Pursuant  to  the  Imes  Schedule,  the 
Exchange  a.sse.sses  the  access  fees  in 


lixctiiiiif’i!  Kul(!  2.1.  wliicti  aiilliori/.cs  Ibo.s  lo 
I’arlicipants  lo  Ixi  "t'ixoft  Iroin  liim;  lo  limo  l)y  Itii? 
I•:xt;llang(!.■' 

■'  A  Mai  k(!l-Makor  t’orniil  onlilto.s  Itio  tiolitiir  lo  acl 
as  a  Marki!l-Mak(!i'.  't'tiis  piainil  providos  an 
appoinlinonl  crodil  of  1 .0.  a  quoling  and  ordcx  onli  v 
l)an(t\vi(tlti  allowanco.  up  lo  Ihroo  logins  and 
Tradiiif’  I’onnil  lloid(!r  slaliis.  'ftn;  (piolinx 
l)and\vidlti  altowancc;  for  a  Markol-Maki!!'  I’ormil  is 
ocpiivatonl  lo  a  inaxinunn  ol  I.'>().0(KI.IH)II  (piolos 
ovor  llio  coursi!  of  a  Irading  ctav. 

“■An  I'dtudi'onic  Aciafss  I’cuinil  onlill(!s  Itio  tioldiu' 
lo  accoss  llui  Kxchangi!.  tlotctors  nnisl  Ih:  l)rok(!i- 
doators  rogislonxl  wilti  llio  lixchango  anct  am 
aitowaut  lo  sutunil  ord(!r.s  lo  llio  Kxchango.  Tho 
piMinil  providos  an  ordor  onirv  liandwidlli 


arrears  during  the  first  week  of  the 
following  month.  For  examjde,  a 
Trading  Permit  Holder  will  he  hilled  in 
February  for  use  of  a  Trading  Permit  in 
lanuary.  The  Fees  Schedule  further 
jirovides  that  if  a  'frading  Permit  is 
issued  during  a  calendar  month  after  the 
first  trading  day  of  the  month,  the  acce.ss 
fee  for  the  'frading  Permit  for  that 
calendar  month  is  jirorated  ha.sed  on  the 
remaining  trading  days  in  the  calendar 
month.  A  Trading  Permit  will  he 
renewed  automatically  for  the  next 
month  unless  the  Trading  Permit  Holder 
submits  written  notification  to  the 
Registration  Services  Dejfartment  by  the 
2,5th  day  of  the  prior  month  (or  the 
preceding  business  day  if  the  25th  is  not 
a  business  day)  to  cancel  the  Trading 
Permit  effective  at  or  jjrior  to  the  end  of 
the  apjilicahle  month. 

Under  the  Fees  Schedule,  if  a  'frading 
Permit  Holder  cancels  a  'frading  Permit 
effective  prior  to  the  end  of  the 
applicable  month,  the  'frading  Permit 
Holder  will  still  he  as.ses.sed  the  full 
access  fee  for  that  month  (the  same 
amount  it  would  ])ay  if  the  Trading 
Permit  Holder  had  cancelled  the 
'frading  Permit  effective  at  the  end  of 
the  month).  However,  if  the  'frading 
Permit  Holder  later  requests  that  the 
Exchange  i.ssne  the  same  tvpe  of 'frading 
Permit  for  the  remainder  of  that  .same 
month.  |)nr.snant  to  the  Fees  Schedule, 
the  Exchange  will  assess  a  ])rorated 
acce.ss  fee  ha.sed  on  the  remaining 
trading  days  in  that  month.  Thus,  the 
Trading  Permit  Holder  would  he 
donhle-paying  the  access  fee  for  that 
remaining  portion  of  the  month. 

'fhe  purjjose  of  the  jnoposed  rule 
t:hange  is  to  prevent  a  'frading  Permit 
Holder  from  douhle-jiaving  a  portion  of 
the  monthly  access  fee  in  this  situation, 
'fhe  pro]K).sed  rule  change  amends  the 
Acce.ss  Fees  .section  of  the  Fees 
Schedule  to  provide  that  if  cancellation 
of  a  Trading  Permit  is  effective  prior  to 
the  end  of  the  aj)j)licat)le  month,  and  the 
cancelling  'frading  Permit  Holder  later 
requests  issuance  of  the  same  type  of 
'frading  Permit  for  the  remainder  of  that 
.same  month,  the  Exchange  may  issue 
the  same  type  of  3’ railing  Permit 
(a.ssuming  one  is  available)  ^  hnt  will  not 

allowanci!.  u|)  lo  lliroi!  lo}>ius  and  'I'ra(lin>>  I’oriiiil 
lloldiT  slaliis. 

‘■An  .Sl’Xl’M  Tior  .Appoinliniuil  imisl  lx;  ol)lainod 
l)V  a  Miiikid-Makor  lor  ils  .Markol-.VIakor  I’lninil  in 
ord(!i'  lor  llio  Markol-Makor  lo  acl  as  a  Markol-Makor 
in  .Sl’Xl’M.  'I'lio  SI’Xl’M  'I'ior  Appoinlinonl  Ido  will 
Ix!  assossod  lo  anv  Markol-Makor  llial  has  an 
SI’XI’M  'I'ior  A))poinlnionl  al  any  limo  during  a 
calondar  uionlli. 

^'I'ho  Kxchango  will  dolonnino  wliollxir  lo  issuo 
a  Trading  I’ormil  lo  Iho  'frading  I’orinil  lloldor  in 
Iho  saino  inannor  lhal  il  issuos  any  'frading  I’orinil 
inirsiianl  lo  Kulo  S.  l.  including  sulijoci  lo  any 
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inij)ose  the  additional  j)rorat(!(i  access 
fee  for  tlie  remainder  of  that  month.** 

The  proposed  rule  change  results  in  a 
Trading  I’ennit  Holder  that  cancels  a 
Trading  Permit  prior  to  tlie  end  of  the 
month  hilt  then  has  the  same  type  of 
Trading  l^irmit  issued  during  that  same 
month  paying  the  .same  monthly  access 
fee  amount  as  it  would  if  it  had 
cancelled  its  Trading  Permit  effective  at 
the  end  of  a  month. 

For  example,  if  a  Trading  Permit 
1  lolder  cancels  a  Market-Maker  Permit 
effective  january  18.  2018.  hut  upon 
reipiest  of  the  Trading  Permit  Holder 
issues  Isicl  a  Maker-Maker  |sicl  Permit 
effective  January  28,  2018.  the  Trading 
Permit  Holder  will  he  hilled  a  total  of 
.S.I.OOO  for  iKse  of  the  Market-Maker 
Permit  during  january  (which  will  he 
hilled  during  the  first  week  of 
Fehruary).*'  VVithout  the  proposed  rule 
change,  the  Trading  I’ermit  Holder 
would  he  hilled  .S5.000  for  use  of  the 
Market-Maker  Permit  for  the  trading 
days  in  January  through  January  18  plus 
a  prorated  amount  of  SI  ,000.07  for  use 
of  the  Market-Maker  Permit  for  the 
trading  days  in  Jannarv  hetween  January 
28  and  January  81.  Thus,  with  the 
proposed  rule  change,  the  Trading 
l\;rmit  Holder  will  jiay  the  same  amount 
in  access  fees  for  January  as  it  would  if 
it  had  cancelled  the  Market-Maker 
Permit  effective  at  the  end  of  Jannarv. 

2.  Statutory  Basis 

The  Exchange  helieves  the  proposed 
rule  change  is  consistent  with  the 
.Securities  Exchange  Act  of  1984  (the 
“Act’d  and  the  rules  and  regulations 
thereunder  apjilicahle  to  the  Exchange 
and,  in  particular,  the  requirements  of 
.Section  0(hj  of  the  Act."’  Specifically, 
the  Exchange  helieves  the  propo.sed  rule 
change  is  consi.stent  with  the  .Section 
OlhK.IJ  ”  requirements  that  the  rules  of 
an  exchange  lie  designed  to  prevent 
fraudulent  and  mani))ulative  acts  and 
practices,  to  promote  just  and  equitable 
jjrinciples  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
jirocessing  information  with  resjiect  to. 
and  facilitation  [sicl  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 

iinnoiinciul  liinil  on  tlu;  nuniix!!' or'I'iiiding  l’(!nnits 
lliat  in.iy  Ix!  issiuul. 

“'I'Ik!  |>n)|>()S(!(l  rul(!  dian^iMlix's  not  cliaii”!!  llu; 
ainoiinls  ol  llu;  accass  t(X!S  iinposixl  on  Tiadinn 
I’oniiil  lloldcirs  lor  llu;  uso  ol  'l'radiii”  l’(!rinils. 

‘•At  llial  point,  llu!  'I'rading  I’orinit  will  Ix!  snbjocl 
to  lli(!  aiilo-r(!n(!wal  provision  dosorilxxl  above 
unless  till!  Trading  I’ermil  Holder  rixpiests  tbal  the 
Trading  I’erinit  not  be  aiitoinatieailv  renewed  at  the 
end  ottbe  applicable  month. 

"'1,')  U..S.(:.  7al(b). 

"  1.5  781(b)(5). 


system,  and,  in  general,  to  ))rotect 
investors  ami  the  |ml)lic  interest. 
Additionally,  the  Exchange  helieves  the 
pro])osed  rule  clumge  is  consistent  with 
the  .S(!ction  (ilhK.IJ  r(!quir(!ment  that 
the  rultts  of  an  exchange  not  he  designed 
to  permit  imfiiir  discrimination  hetween 
customers,  issuers,  brokers,  or  dealers. 
The  Exchange  also  helieves  the 
jn'ojiosed  rule  change  is  consi.stent  with 
Section  (i(hj(4j  of  the  Act,"*  which 
provides  that  Exchange  rules  may 
])n)vide  for  the  eijuitahle  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  Trading  Permit  Holders  and 
other  persons  using  its  facilities. 

In  particular,  the  jnoposed  rule 
change  is  equitable  and  not  unfairly 
discriminatory  as  it  applies  to  all 
Trading  Permit  Holders  that  cancel  a 
Trading  Permit  effective  prior  to  the  end 
of  a  month  and  request  issuance  of  the 
same  tvjie  of  Trading  Permit  during  that 
same  month.  The  Exchange  helieves  the 
pro])osed  rule  change  protects  investors 
and  the  public  intere.st,  as  it  prevents  a 
Trading  Permit  Holder  from  ])aying  the 
monthly  access  fee  twice  during  the 
same  month  for  a  Trading  Permit  in  the 
evimt  that  the  Trading  Permit  Holder 
cancels  the  Trading  Permit  effective 
prior  to  the  end  of  the  month  hut  later 
reipiests  issuance  of  the  same  type  of 
Trading  Permit  during  that  month.  The 
Exchange  hiilieves  that  the  iiroposiul 
rule  change  is  fair  and  reasonable, 
because  it  results  in  a  Trading  Permit 
Holder  that  cancels  a  Trading  Permit 
prior  to  the  end  of  the  month  hut  then 
has  the  same  type  of  Trading  Permit 
issued  that  month  paying  the  .same 
amount  in  access  fees  for  that  month  as 
a  Trading  Permit  Holder  that  cancels  a 
Trading  Permit  effective  at  the  end  of  a 
month.  A  Trading  Permit  Holder  is  able 
to  trade  the  same  amount  in  either 
situation;  therefori!.  the  Exchange 
believes  it  is  reasonable  that  the  Trading 
Permit  Holder  jiay  the  same  amount  in 
either  situation. 

Self-Hogiildloiy  Organization's 
Statainant  on  Burdon  on  Oonipatiiion 

C2  does  not  believe  that  the  jiropo.sed 
rule  change  will  imjjo.se  any  burden  on 
comjietition  that  is  not  necessary  or 
approjn  iate  in  furtherance  of  the 
purposes  of  the  Act.  The  ])ro])o.sed  rule 
change  applies  in  the  same  manner  to 
all  Trading  Permit  Holders  that  re(|ue.st 
the  issuance  of  a  Trading  Permit  during 
the  same  month  they  cancelled  the  same 
type  of  Trading  Permit.  Additionallv, 
the  projiosed  ruli!  change  results  in  a 
Trading  Permit  Holder  that  cancels  a 
Trading  Permit  effective  prior  to  the  end 

'■‘Id. 

' '15  781(b)(4). 


of  the  month  hut  then  has  the  .same  type 
of  Trading  I’ermit  issued  that  same 
month  jiaying  the  same  amount  in 
access  fees  as  a  Trading  Permit  Holder 
that  cancels  a  Trading  I’ermit  effective 
at  the  end  of  a  month.  Thus,  these 
Trading  Permit  Holders  would  pay  the 
.same  access  fee  during  the  month  for 
the  same  allowable  trading  activity  in 
each  situation.  The  pro])osed  rule 
change  does  not  change  the  amounts  of 
the  access  fees  imjiosed  on  Trading 
Permit  Holders  for  the  use  of  Trading 
Permits. 

O.  Solf-Bagnlatory  Organization’s 
Statoinant  on  Oominants  on  tho 
Proposad  Bala  Change  Beceived  From 
Mendiers,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  projiosed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Propo.sed  Rule  (Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  jnirsuant  to  Section  19(1))(8)(AJ 
of  the  Act  '■*  and  paragrajih  (fj  of  Rule 
19h-4  thereunder.  At  any  time  within 
(iO  days  of  the  filing  of  the  projiosed  rule 
change,  the  Commission  snmmarily  may 
tenqiorarily  suspend  such  rule  change  if 
it  appears  to  the  (kmnnission  that  such 
action  is  necessary  or  apiirojiriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  jmi  poses  of  the  Act.  If  the 
(Commission  takes  such  action,  the 
(Commi.ssion  shall  institute  ])roceedings 
to  determine  whether  the  jiropo.sed  rule 
should  he  approved  or  disapjiroved. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  projiosed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  snhmitted  by  any  of 
the  following  methods: 

Electronic  Cowmen ts 

•  Use  the  Commission’s  Internet 
comment  form  [htt})://\\’\\'\v.sec.gov/ 
rnles/sro.sh tnd] ;  or 

•  Send  an  email  to  ride- 
comments@sec.gov.  Plea.se  include  File 
Numher  SR-(C2-2()18-()().'j  on  the 
subject  line. 

Paper  Comments 

•  .Send  jiajier  comments  in  trijilicate 
to  Elizabeth  M.  Murjihv,  Secretary, 
.Securities  and  Exchange  (Commission, 
100  F  .Street  NE.,  \Vashington,  D(C 
20.'i49-1090. 

"  15  H..S.C.  78s(b)(:i)(A). 

''>17C:FK  24().1<)I)-4(1). 
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All  submissions  .should  refer  to  File 
Number  SR— C2-2()13-()().'i.  This  file 
number  should  he  included  ou  the 
sut)j(;ct  line  if  email  is  used.  To  hel|)  the 
(iommi.ssion  jnocess  and  nnhew  your 
comments  more  efficiently,  please  use 
only  one  method.  The  (Commission  will 
])ost  all  comments  on  the  (Commission’s 
Internet  VVeh  site  [htt})://\\'\\'iv. sac.gov/ 
nilas/sro.shtnil).  (Coi)ies  of  the 
suhmi.ssion,  all  suh.s(!()uent 
amendments,  all  written  statcanents 
with  respect  to  the  jjroposed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
])roposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
tho.se  that  may  he  withheld  from  the 
j)uhlic  in  accordance  with  the 
provisions  of  .'i  II.S.CC.  .'552.  will  he 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Fuhlic 
Reference  Room.  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Cojjies  of  such 
filing  ahso  will  he  available  for 
insj)ection  and  co})ying  at  the  ]n’inci])al 
office.  All  comments  r(!ceived  will  he 
])osted  without  change;  the  (Commission 
does  not  edit  ))ersonal  identifying 
information  from  submissions.  You 
should  submit  onlv  information  that 
you  wish  to  make  available  publicly.  All 
suhmi.ssions  should  refer  to  File 
Number  .SR-(C2-201 3-005,  and  shouhl 
be  submitted  on  or  before  Fcihruarv  25. 
2013. 

l'’()r  the  (Coiiuiiission.  hv  11k!  Division  of 
I’racling  and  Markets.  i)ursuanl  to  delegated 
antliorilv."’ 

Kevin  M.  O’Neill, 

Deputy  Sacralary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68745;  File  No.  SR-NYSE- 
2013-05] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Amending 
NYSE  Rule  80C,  Which  Provides  For 
Trading  Pauses  in  Individual  Securities 
Due  to  Extraordinary  Market  Volatility, 
Extending  the  Effective  Date  of  the 
Pilot  Until  the  Earlier  of  the  Initial  Date 
of  Operations  of  the  Regulation  NMS 
Plan  To  Address  Extraordinary  Market 
Volatility  or  February  4,  2014 

lannarv  28.  2013. 

Pursuant  to  Sec:tion  19(b)(1)  of  tho 
Socuritios  Exchange  Act  of  1934  (tho 
“Act”)  '  and  Rule  19h-4  thoroundor.^ 
notice  is  hereby  given  that  on  )anuarv 
15.  2013.  New  York  Stock  Exchange 
LE(C  (“NYSE”  or  “Exchange”)  filed  with 
the  .Securities  and  Exchange 
(Commission  (“(Commission”)  the 
pro])osed  rule  change  as  described  in 
Items  1  and  II  below,  which  Items  have 
l)(!en  prei)ared  by  the  Exchange.  'I'lie 
(Commission  is  ])ul)lishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  intere.sted  persons. 

I.  .Self-Regulatory  Organization’s 
Statement  (d'  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

'fhe  Exchange  ])roposes  to  i)ro|)oses  to 
amend  NYSE  Rule  80(C,  which  provides 
for  trading  pauses  in  individual 
securities  due  to  extraordinary  market 
volatility,  to  extend  the  effective  date  of 
the  pilot  by  which  such  rule  operates 
from  the  current  scheduled  expiration 
date  of  Februarv  4.  2913,  until  the 
earlier  of  the  initial  date  of  operations 
of  the  Regulation  NM.S  Plan  to  Addre.ss 
Extraordinary  Market  Yolatilitv  or 
Februarv  4,  2014.  The  text  of  the 
j)ropo.sed  rule  change  is  available  on  the 
Exchange’s  Web  site  at  www.nvsa.coin. 
at  the  principal  office  of  the  Exchange, 
and  at  the  (Commi.ssion’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commi.ssion,  the 
self-regulatory  organization  included 
statements  concerning  the  ])urp{)se  of. 
and  basis  for,  the  propo.sed  rule  change 
and  discu.ssed  any  comments  it  received 
on  the  projjo.sed  rule  change.  The  text 
of  tho.se  statements  may  he  examined  at 


'  I.S  ll..S.(;.7«s(b)(l). 
-  17  CFK  240.1  <ll)-4. 


the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
.set  forth  in  sections  A,  13,  and  (C  below, 
of  the  most  significant  parts  of  .such 
statements. 

A.  Salf-Hagiildlon’  Organization's 
Statanwnt  of  tha  Parposa  of,  and 
Statatorv  Basis  for.  tha  Proposad  Bala 
Changa 

1.  Purpose 

The  Exchange  proposes  to  amend 
NY.SE  Rule  80(C.  which  jirovides  for 
trading  pauses  in  individual  .securities 
due  to  extraordinary  market  volatilitv, 
to  extend  the  effective  date  of  the  jiilot 
by  which  such  rule  operates  from  the 
current  .scheduled  exjiiration  date  of 
February  4,  2913.  '  until  the  earlier  of 
the  initial  date  of  ojierations  of  the 
Regulation  NM.S  Plan  to  Address 
Extraordinary  Market  Volatility  or 
February  4,  2914.  'fhe  jiilot  will 
continue  to  operate  as  to  individual 
.securities  until  such  security  is  subject 
to  the  Regulation  NM.S  Plan  to  Address 
Extraordinarv  Market  Volatilitv. 

NY.SE  Rule  89(:  reipiires  the  Exchange 
to  jiause  trading  in  an  individual 
.security  listed  on  the  Exchange  if  the 
price  mov(!s  by  a  sj)ecified  |)ercentag(;  as 
compared  to  prices  of  that  securitv  in 
the  ])receding  five-minute  period  during 
a  trading  day,  which  period  is  defined 
as  a  “Trading  Pause.”  'fhe  pilot  was 
developed  and  im])lemented  as  a 
market-wide  initiative  by  the  Exchange 
and  othei  national  .securities  exchanges 
in  con.sultation  with  the  Commission 
.staff  and  is  currently  a])plicahle  to  all 
NM.S  stocks  and  sp(u;ified  exchange- 
traded  products. ■* 


.Socuritios  Fxch.mfio  Act  Roloiiso  No.  (i75.Sti 
(August  1.  2012).  77  FR  471.")li  (Au<-ust  7.  2012) 
(.SR-NY.SF-2012-;il). 

^Tlio  Fxclian^o  notos  tliat  tho  otlior  national 
socuritios  oxcliangos  and  tlu;  Financial  Industry 
Rof’ulatorv  Authority  liayo  adoptod  tlio  pilot  in 
.sni)stantially  similar  form.  .Soo  Socuritios  Fxtliango 
Act  Roloaso  No.  Ii22.'j2  ()uno  10.  2010).  75  FR  :t418li 
(|uno  11),  2010)  (Filo  Nos.  .SR-HAT.S-201(M)14:  SR- 
F1X;A-2010-01:  .SR-1;I)(;X-2010-01;  .SR-HX-2010- 
0:i7;  .SR-I.Si;-2010-48:  SR-NYSK-201O-:i0;  SR- 
NYSi:Amox-2010-40:  .SR-.NYSFArc;i-2010-41:  SR- 
NA.SDAQ-2010-001;  .SR-(:ilX-2010-10:  SR-N.SX- 
2010-05:  and  .SR-(:iU)i:-2010-047)  and  .Si!curitios 
Fxchan<>0  ,\ct  Roloaso  No.  02251  (|uno  10,  2010).  75 
FR  ;i418:!  ()uno  10.  2010)  (.SR-FINR,\-2010-025). 
.Sec  (i/.so  .Socuritios  l'Achan»o  Act  Roloa.so  No.  (>2884 
(.Soptoml)or  10.  2010).  75  FR  50()18  (.Soptoml)or  10. 
2010)  (Filo  Nos.  .SR-HAT.S-2010-018:  .SR-BX- 
2010-044:  .SR-(:B()I:-20  10-005:  SR-(',HX-2010-14: 
SR-I:1X:A-2010-05:  .SR-1;IX;X-2010-05:  SR-ISi;- 
2010-00:  .SR-NA.SnAQ-2010-t)7!l:  SR-NY.SF- 
2010-40:  SR-NY.Si:Amox-2010-(i;i:  SR-NYSFArca- 
2010-01:  and  .SR-N.SX-2010-08  and  .Socuritios 
I'Achanj’o  Act  Roloaso  No.  I)288:i  (.Soptomhor  10. 
2010).  75  FR  50008  (.Soiitomlior  10,  2010)  (SR- 
FINRA-2010-0:i;i).  .SV’f.'  also  .Socuritios  Fxcliango 
Act  Roloaso  No.  0:i500  (Docomhia-  0.  2010).  75  FR 
78:i00  (Docomhor  15.  2010)  (.SR-NYSK-2t)  10-81 ).  A 
|)ro|)osal  to.  amon»  othor  things,  expand  tho  pilot 
to  includo  all  NM.S  stocks  not  already  included 
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The  extension  jiroposed  herein  would 
allow  the  pilot  to  continue  to  operate 
without  interruption  until 
ini|)lementation  of  the  Regulation  NMS 
Plan  to  Addre.ss  Extraordinary  Market 
Volatilitv.^*  The  Exchange  anticipates 
that  the  Regulation  NMS  Plan  to 
Addre.ss  Extraordinary  Market  Volatility 
will  not  begin  initial  operations  on 
Eehruarv  4.  2013  as  currentlv  planned, 
hut  will  he  delayed.  If  the  Regulation 
NMS  Plan  to  Address  Extrat)rdinary 
Market  Volatility  has  an  initial  date  of 
o|)eration.s  before  February  4.  2014,  the 
propo.sed  pilot  for  trading  j)au.ses  would 
exjure  at  that  time. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
propo.sal  is  consistent  with  Section  0(h) 
of  the  Securities  Exchange  Act  of  1934 
(the  “Act").'*  in  general,  and  furthers  the 
ohj(x;tives  of  .Section  0(h)(.'})  of  the  Act." 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  inani|)ulative 
acts  and  practices,  to  j)roniote  just  and 
(H|uital)le  princi])le.s  of  trade,  to  nunove 
iin|)ediment.s  to  and  j)(!rfect  the 
mechanism  of  a  free  and  oj)en  market 
and  a  national  market  sy.stem,  and.  in 
general,  to  prottict  investors  and  the 
j)uh!ic  interest.  The  Exchange  believes 
that  the  change  j)ropo.sed  herein  meets 
these  recjuirements  in  that  it  |)romotes 
uniformity  acro.ss  markets  concerning 
decisions  to  pause  trading  in  a  .securitv 
when  there  are  significant  price 
movements,  which  promot(!s  just  and 
(M|uitahle  princi|)le.s  of  trade  and 
removes  impediments  to.  and  perfects 
th(!  mechanism  of.  a  free;  and  open 
market  and  a  national  market  svstem. 
Additionally,  extension  of  the  pilot 
until  the  earlier  of  the  initial  date  of 
operations  of  the  Regulation  NM.S  Plan 
to  Address  Extraordinary  Market 
Volatilitv  or  February  4.  2014  woidd 

lliirnsin  was  iiii|)l(Mii(Mit(!(l  on  .\iigiisl  K.  2011.  Sac 
.S««;urilii!S  i'Jxcliaii^e  Act  Koloaso  \o.  (i47.'l.'j  (|iiiU! 

2.1.  201 1 ).  70  I  K  ;iK24:i  (luiK!  20.  201 1 )  {Fill!  Nos. 
.SK-HAT.S-201 1-010:  .SK-UVX-201 1-01 1:  .SR-I5X- 
2011-02."»;  .SK-(:BOI;-20  11-040:  .SK-(;HX-201  1-00: 
.SK-I:ix:.\-201 1-1.'>:  .SK-|;|K:X-201  1-14:  .SK- 
FINK.WOl  l-02:i;  .SK-I.Si;-201 1-02H:  .SK- 
N.\.SI)AQ-20 11-007:  .SK-\Y.Si;-2011-21:  .SK- 
.\Y.Si;,\m(!X-201 1-:»2:  .SK-NY.Si;Arc:a-201 1-20;  .SK- 
N.SX-201  l-0(i;  aiul  .SK-l’lilx-201  l-(i4). 

'•.S'f!!'  .Six;iirili(!s  iixi.han^i!  Ai.l  Koloaso  No.  07001 
(May  :il,  2012).  77  FK  :i:i40H  (limoO.  2012)  (Fill! 

.No.  4-o:il )  (Ont(!r  ApproviiiH.  on  a  i’ilol  Basis.  Ilii! 
Nalioiia)  Mark.(!t  .Sy.sl(!iii  )’)an  'I'o  Acliiri!ss 
I'ixiraordiiiarv  Markol  Volalililx  liv  BA'I'.S  l-ixciiaii”!!. 
Inc..  BAT.S  ^'-l-ixciianfio.  Inc..  (liic<i}’o  Board 
Options  Fxcliaii”!!.  Incorporated,  (iliica^o  .Stia  k 
I'ixciiaii”!!.  Inc..  IdXi.X  Fxclian^f!.  Inc..  IdXiX 
l'Aclian<>i!.  Inc..  Financial  industry  Kof’idatory 
Aiitlioritv.  Inc..  NA.SDAQ  OMX  IIX.  Inc..  NA.SDAQ 
OMX  I'lll.X  I.LC.  The  Nasdaq  .SI(H:k  Market  I.IjC. 
National  .St(M:k  lixclian^e.  Inc..  N(!W  York  .StiH:k 
Fxchanee  I.LC.  NY.SH  MKT  LI.C.  and  NY.SF  Area. 
Inc.). 

'■15  IL.S.C.  7«f(l)). 
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allow  the  pilot  to  continue  to  ojierate 
without  interruption  while  the 
Exchange  and  the  Commission  further 
a.s.sess  the  effect  of  the  pilot  on  the 
marketplace  or  whether  other  initiatives 
should  he  adopted  in  lieu  of  the  current 
jiilot,  which  contrihules  to  the 
jirotection  of  investors  and  the  jiuhlic 
interest. 

13.  S(^lf-l3(igiiIatoiy  Organi/Aition's 
Stdtfiinant  on  Ruvdon  on  Com}nitition 

The  Exchange  does  not  believe  that 
the  propo.sed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
neces.sary  or  a|)j)roj)riate  in  furtherance 
of  the  purposes  of  the  Act.  The 
proposed  changes  are  being  made  to 
extend  the  ojieration  of  the  trading 
jiaiLse  pilot  until  the  earlier  of  the  initial 
date  of  ojierations  of  the  Regulation 
N.MS  Plan  to  Address  Extraordinary 
Market  Volatility  or  February  4,  2014 
woulil  allow  the  pilot  to  continue  to 
ojierate  without  interruption  until 
im])lementation  of  the  Regulation  NMS 
Plan  to  Address  Extraordinary  Market 
Volatility,  which  contributes  to  the 
prot(!ction  of  inv(!.stor.s  and  the  public 
interest.  Other  comi)eting  ecpiitv 
exchanges  are  suhjijct  to  the  .same 
trading  pau.se  retpiirtanents  .s]K!cified  in 
the  Plan.  Thus,  the  ])roj)o.sed  changes 
will  not  impose  any  burden  on 
comp(!tition  while  providing  trading 
pause  recjuirements  specified  in  the 
Plan. 

C.  SoIf-I3(;gnl(itoiy  Organi/Ai lion’s 
Stotoinoni  on  (ionnnonts  on  tho 
Profyosod  linlo  (ihnngo  liocoivod  Prom 
M(;inl)(;rs,  PoiUciponts,  or  Ollwrs 

No  writtem  comments  were  solicited 
or  received  with  resj)et:t  to  the  jiroi^osed 
rule  change. 

111.  Date  of  EfTectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
(Commission  Action 

The  Exchange  has  filed  the  propo.sed 
rule  change  ])ursuant  to  Section 
19(h)(3)(A)(iii)  of  the  Act »  and  Rule 
19h-4(l’)((i)  thereunder.*'  B(;cau.se  the 
proposed  rule  change  does  not:  (i) 
Significantly  affect  the  j)rotection  of 
investors  or  the  j)uhlic  interest;  (ii) 
imj)o.se  any  significant  burden  on 
competition;  and  (iii)  become  operative 
prior  to  39  days  from  the  date  on  which 
it  was  fibid.  or  such  shorter  time  as  the 

"  15  IL.S.C.  7Ks(l))(:{)(A)(iii). 

■'  17  CFK  240.1fll>-4(r)((>).  Id  iiddilioD.  Kido  Klh- 
4(r)(li)  ri!qiiin!.s  (hi!  I-Acliiingi!  lo  j>ivi!  Ilii! 
Oiinini.ssioD  wriltiin  nolici!  iit  Ilii!  Lxchiin^e's  iiili!Dl 
III  till!  Ilii!  |)rii|iiisi!d  ndi!  cliiin^i!.  idling  with  ii  lirii!) 
di!S(:ri|>ti(in  :ind  (dxI  oi  (hi!  |)i'ii|)iisi!d  ruli!  i:l)<ing(!. 

■'ll  l(!:ist  livi!  husinoss  ihivs  priiir  In  Ihi!  iIhIi!  oi  iilin^ 
III  (ill!  |)ro|)osi!d  mil!  chan^i!.  or  .sdi:I)  shorli!!'  liini! 
as  dosi^nalod  hy  llio  Coniinission.  Tlii!  KxclianKo 
has  salisliod  Ihis  ri!(|uir(!Dii!iil. 


Commi.ssion  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  intere.st,  the 
])roposed  rule  change  has  become 
effective  jmrsuant  to  Section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-4(f)((i)(iii) 
thereunder. 

A  jiroiiosed  rule  change  filed  under 
Rule  19l)-4(f)(())  normally  does  not 
become  ojierative  prior  to  30  days  after 
the  date  of  the  filing.  However,  pursuant 
to  Rule  19b-4(f)(())(iii),"  the 
Commi.ssion  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
|)rotection  of  investors  and  the  ])ublic 
interest.  'I'he  Exchange  has  asked  the 
Ciommission  to  waive  the  3()-dav 
operative  delay  so  that  the  jiroposal  may 
become  operative  immediately  iijion 
filing.  The  ("ommission  believes  that 
waiving  the  3()-day  ojierative  delay  is 
consistent  with  the  ])rotection  of 
investors  and  the  public  intere.st 
because  such  waiver  would  allow  the 
pilot  ])rogram  to  continue 
uninterru])ted.  Accordingly,  the 
(Commi.ssion  hereby  grants  the 
Exchange’s  recpiest  and  designates  the 
propo.sal  ojierative  ujion  filing. 

At  any  time  within  90  days  of  the 
filing  of  such  jiroposed  rule  change,  the 
(Commi.ssion  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  (Commission  that  such 
action  is  nece.ssarv  or  appropriate  in  the 
public  interest,  for  the  i)rotection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  projjo.sed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  be  submitted  by  any  of 
the  following  methods: 

Ploclronic  Coninmnts 

•  Use  the  (Commission’s  Internet 
comment  form  (http://\\'\nv. soc.gov/ 
rnlos/sro.sli tnd] ;  or 

•  Send  an  email  to  rnlo- 
connnonts@so(:.go\’.  Flea.se  include  File 
Number  SR-NY.SE-2()1 3-9.')  on  the 
subject  line. 

Paper  (Jonnnonts 

•  .Send  ])a])er  comments  in  triplicate 
to  Elizabeth  M.  Murphv,  .Secretary, 
.Securities  and  Exchange  (Commission, 
199  F  .Street  NE.,  Washington,  D(C 
29.')49-l()99. 

17  CFK  240.1<ll)-4(l)((i). 

"  17  CFK  24().1<lt)-4(r)((i)(iii). 

For  |)iii|)()si!.s  onlv  of  wiiiving  (lii!  :i()-(tiiv 
o|ii!nilivi!  ilotay.  Itio  Coniinissioi)  ti.is  consictorod  llii 
|)ro|)o.si!(l  rulo's  iin|)iii:l  on  oHicionc:)’.  coinpolilion. 
iind  capiled  rornialion.  Sna  15  IL.S.C.  78(:(l'). 
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All  submissions  should  ndbr  to  File 
Number  SR-NYSE-2()1 This  file 
number  should  be  iucliuled  on  the 
subject  Hue  if  email  is  used.  I'o  helj)  the 
Clommi.ssiou  i)rocess  and  review  your 
coimmmts  more  efficiently,  please  u.se 
only  one  method.  The  (Commission  will 
])ost  all  comments  on  the  (Commission’s 
internet  Web  site  [litlp://\\  \\’\v.sf;(:.gov/ 
nihis/sro.shtnil].  (Co])ies  of  the 
submi.ssiou,  all  subseciueut 
ameudmeuts,  all  written  statements 
with  respect  to  the  pro])osed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
projjo.sed  rule  change  between  the 
(Commission  and  any  ])erson,  other  than 
tho.se  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  ll.S.fC.  will  he 
available  for  Web  site  viewing  and 
printing  in  the  (Commission's  Public 
Reference  Room.  100  F  Street  NE.. 
Wa.shington,  DC  20.'j49,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  al.so  will  he  available  for 
inspection  and  copying  at  the  ])rinci])al 
office  of  the  Exchange.  All  comments 
niceived  will  he  |)osted  without  change; 
the  (Commission  does  not  edit  personal 
identifving  information  from 
suhmi.ssions.  You  should  submit  oidy 
information  that  you  wish  to  make 
})uhhcly  available.  All  suhnnssions 
should  refer  to  File  Number  SR-NYSE- 
2013-0.5  and  .should  he  submitted  on  or 
before  February  2.5,  2013. 

I‘'()r  llu!  (Conniiission.  by  llu;  Division  of 
I'rading  and  Markets,  pursuant  to  delegated 
authority.''* 

Kevin  M.  O’Neill, 

Dapii ty  Sacri; tiny. 

IFR  Doe.  2()i:)-02288  Filed  2-l-i:t:  8:4.S  am) 

BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68746;  File  No.  SR- 
NYSEMKT-2013-07] 

Self-Regulatory  Organizations;  NYSE 
MKT  LLC;  Notice  of  Filing  of  Proposed 
Rule  Change  Amending  the  Attestation 
Requirement  of  Rule  107C — Equities 
To  Allow  a  Retail  Member  Organization 
To  Attest  That  “Substantially  All” 
Orders  Submitted  to  the  Retail 
Liquidity  Program  Will  Qualify  as 
“Retail  Orders” 

lanuary  28.  201,3. 

Pursuant  to  Suction  l‘)(h)(l) '  of  tho 
Socuritios  Exchange  Act  of  1934  (tho 

I  '  17  CI'R  2(H).:U)-:i(a)(12). 

'  1.')  lI..S.(:.78s(l))(l). 


“Act”)  -  and  Rule  19h-4  thoronndor,-* 
notice  is  hereby  given  that  on  January 
1 7,  2012,  NY.SE  MKT  EEC  (“NYSE 
MK'I’”  or  “Exchange”)  filed  with  the 
.Securities  and  Exchange  (Commission 
(“(Commission”)  the  projiosed  ride 
change  as  described  in  Items  1,11,  and 
111  below,  which  Items  have  been 
prepared  by  the  ,self-regulatorv 
organization.  The  (Commission  is 
jmhlishing  this  notice  to  solicit 
comments  on  the  projio.sed  rule  change 
from  interested  jier.sons. 

E  .Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  jirojioses  to  amend  the 
attestation  reipiirement  of  Rule  1()7C — 
Equities  to  allow  a  Retail  Member 
Organization  (“RMO”)  to  attest  that 
“substantially  all”  orders  submitted  to 
the  Retail  Eicpiidity  Program  (the 
“Program”)  will  (jualify  as  “Retail 
Orders.”  Rule  l()7C(h)(2)(C) — Eejuities 
currently  reipiires  RMOs  to  attest  that 
“any  order”  will  so  (jualify,  effectively 
jireventing  certain  significant  ndail 
brokers  from  jiarticijiating  in  the 
Program  due  to  ojierational  constraints. 
The  text  of  the  jirojiosed  ride  change  is 
available  on  the  Exchange’s  Web  site  at 
innv.ny.s'e.f;om,  at  the  jirincijial  office  of 
the  Exchange,  and  at  the  (Commission’s 
Public  Reference  Room. 

IE  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propo.sed  Rule 
(Change 

In  its  filing  with  the  (Conuui.ssion,  the 
self-regulatory  organization  included 
statements  concerning  the  juirjio.se  of, 
and  basis  for.  the  jirojiosed  rule  change 
and  discu.ssed  any  comments  it  received 
on  the  jirojio.sed  rule  change.  The  text 
of  those  statements  may  he  examined  at 
the  jilaces  sjiecified  in  Item  I\^  below. 
The  Exchange  has  jirejiared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  jiarts  of  such 
statements. 

/\.  Snlf-Rngiihitory  Organization’s 
Statamant  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Bale 
Change 

1 .  Pnrjio.se 

rhe  Exchange  is  |)ro|)o.sing  an 
amendment  to  Rule  1()7(C — Eijuities  to 
jirovide  that  an  RMO  may  attest  that 
“substantially  all”  of  the  orders  it 
submits  to  the  Program  are  Retail 
Orders,  as  defined  in  Ride  1()7(C — 
Eijuities,  rejilacing  the  requirement  that 

2  U)  ll..S,i:.  78a. 
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the  RM(0  must  attest  that  all  submitted 
orders  (jualify  as  Retail  Orders. 

Under  current  Rule  107(C(h)(2) — 
Eijuities,  a  member  organization 
wishing  to  become  an  RMO  must 
submit:  (A)  An  ajijilication  form;  (13) 
sujijiorting  documentation;  and  ((C)  an 
attestation  that  “any  order”  submitted 
as  a  Retail  Order  will  (jualify  as  such 
under  Rule  1()7(C — Eijuities.-’ 

The  Exchange  believes  that  the 
categorical  nature  of  the  current 
attestation  language  is  jireventing 
certain  member  organizations  with  retail 
customers  from  jiarticijiating  in  the 
Program.  In  jiarticular,  the  Exchange 
understands  that  some  member 
organizations  wi.shing  to  participate  in 
the  Program  rejiresent  both  “Retail 
(Orders,”  as  defined  in  Rule  l()7G(a)(3) — 
Eijuities.  as  well  as  other  agency  flow 
that  may  not  meet  the  strict  definition 
of  “Retail  Order.”  The  Exchange  further 
imder.stands  that  limitations  in  order 
management  systems  and  routing 
networks  used  by  such  member 
organizatious  may  make  it  infeasible  for 
them  to  isolate  100%  of  Retail  Orders 
from  other  agency,  non-Retail  Order 
flow  that  they  would  direct  to  the 
Program.  Unable  to  make  the  categorical 
attestation  required  hv  the  current 
language  of  Rule  1()7(C — Equities,  some 
member  organizations  have  cho.sen  not 
to  jiarticijiate,  notwithstanding  that 
suhstantially  all  order  flow  from  such 
member  organizations  would  he  Retail 
Orders.  This  limitation  has  the  effect  of 
Jireventing  their  retail  customers  from 
tienefiting  from  the  enhanced  jirice 
comjietition  and  transjiarency  of  the 
Program. 

Accordingly,  the  Exchange  is 
jirojiosing  a  de  minimis  relaxation  of  the 
RMO  attestation  requirement  in  order  to 
accommodate  these  system  limitations 
and  exjiand  the  access  of  retail 
customers  to  the  benefits  of  the 
Program. 

Sjiecifically,  as  jirojiosed  an  RMO 
would  he  jiermitted  to  .send  de  minimis 
quantities  of  agency  orders  to  the 
Exchange  as  Retail  Orders  that  cannot 
he  exjilicitly  atte.sted  to  under  existing 
definitions  of  the  Program. 

The  Exchange  will  issue  a  Trader 
Notice  to  make  clear  that  the 
“substantially  all”  language  is  meant  to 
jiermit  the  jiresence  of  only  isolated  and 
de  minimis  quantities  of  agency  order 
that  do  not  qualify  as  Retail  Orders  that 

A  Rcftiiil  (Irilor  is  (iot'iiiod  in  Rulo  l()7C(ii)(:i) — 
liiiuilitis  iis  "iin  a”i!iu;y  onlnr  that  orisinalos  from  a 
natural  porson  and  is  suhiniltiKl  to  tho  Fix(:lian<>o  l>v 
a  Rotail  Moinhor  Organization,  jirovidod  that  no 
chango  is  madi;  to  tho  lorins  of  tho  ordor  with 
rospoct  to  prico  or  sido  of  markot  and  tho  orditr  doos 
not  originato  from  a  trading  algorillim  or  any  olhor 
i:om))Uloriz(!d  molhodology." 
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cannot  Im;  segregated  from  Retail  Orders 
due  to  systems  limitations.  In  this 
regard,  an  RMO  would  need  to  retain,  in 
its  hooks  and  records,  aderjnate 
substantiation  that  snh.sfantially  all 
orders  sent  to  the  Fxchange  as  Retail 
Orders  met  the  strict  definition  and  that 
those  orders  not  meeting  the  .strict 
definition  are  agimcy  orders  that  cannot 
1)(!  s(!gn!gat(;d  from  Retail  Orders  due  to 
system  limitations,  and  are  de  minimis 
in  terms  of  the  overall  number  of  Retail 
Orders  sent  to  the  Exchange.^’ 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  (i(l))  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act").'’  in  general,  and  furthers  the 
objectives  of  Section  n(b)(.'j),7  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  ju.st  and 
ecpiitahle  princi])les  of  trade,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

'I’he  Exchange  believes  that  the 
])roposed  rule  change  is  designed  to 
pr(!vent  fraudulent  and  manijjulative 
acts  and  practic(;s  hc'cause,  while  the 
proposed  rule  change  re])re.sents  a 
relaxation  of  the  attestation 
nHiuirenuints.  the  change  is  a  de 
minimis  relaxation  that  still  rcuiuires  the 
RMO  ajjplicant  to  atte.st  that 
“snh.sfantially  all”  of  its  orders  will 
(jualify  as  Retail  Orders.  The  slight 
relaxation  will  allow  enough  ilexihilitv 
to  accommodate  .system  limitations 
while  .still  ensuring  that  only  a 
fractional  amount  of  onlers  submitted  to 
the  Program  would  not  (pialify  as  Retail 
Orders. 

The  Exchange  believes  that  the 
proj)o.sed  rule  change  jiromotes  just  and 
ecpiitahle  principles  of  trade  hecau.se  it 
will  ensure  that  similarlv  situated 
member  organizations  who  have  only 
slight  differences  in  the  capability  of 
their  systems  will  be  able  to  equally 
benefit  from  the  Program. 

The  Exchange  b(ilieves  that  the 
pro|)o.sed  rule  change  will  remove 
impediments  to  and  j)erfect  the 
mechanism  of  a  free  and  o|)en  market 
and  a  national  market  system  because  it 
will  allow  member  organizations,  who 
are  concerned  about  its  system 
limitations  not  allowing  100% 
certification  that  submitted  orders  are 
Retail  Orders,  to  still  partici|)ate  in  the 
Program.  By  removing  impediments  to 


’Till!  Tiiiiinciiil  Indiislrv  Ruguliitorv  Aullioritv. 
Inc.  (“I■■|NRA").  III)  lii’liiili'iilTlu:  Kxi:liiin»i!.  will 
review  <1  nieinlier  iireiini/iition'.s  ciiinpliiince  with 
these  rei|uireiiients. 
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partici|)ation  in  the  Program,  the 
propo.sed  change  would  permit 
expanded  access  of  retail  cu.stomers  to 
the  price  im])rovement  and 
fransjianmcy  offered  hv  tlu;  Program  and 
thereby  potentiiilly  stimuliite  further 
price  competition  for  retail  orders. 

li.  S(;If-lin<>ul(it(>n'  Orf’cinizdlion ’s 
Stdidiucnt  on  Bunion  on  (ioinpotHion 

The  Exchange  does  not  believe  that 
the  propo.sttd  rule  change  will  impo.se 
any  burden  on  competition  that  is  not 
necessary  or  apjiropriate  in  furthenmee 
of  the  purposes  of  the  Act.  The 
Exchange  believes  that  the  amendment, 
by  increasing  the  level  of  participation 
in  the  program,  will  increa.se  the  level 
of  competition  around  retail  executions 
such  that  retail  investors  would  receive 
better  prices  than  they  currentlv  do  on 
the  Exchange  and  potentially  through 
bilateral  internalization  arrangements. 
The  Exchange  believes  that  the 
trans])arency  and  competitivene.ss  of 
ojjerating  a  program  such  as  the  Retail 
Eicpiidity  Program  on  an  exchange 
market  would  result  in  belter  prices  for 
retail  investors,  and  benefits  retail 
investors  by  expanding  the  cajiahilities 
of  Exchanges  to  encompass  practices 
currently  allowed  on  non-Iixchange 
venues. 

C.  Solf-Bo^nloloiy  Oriionizalion's 
Statoinont  on  (ionnnonts  on  the 
Proposod  Bnlo  (Jh(m}>o  Hocoivod  From 
Moinhors.  Paiiiciponts,  or  Olltors 

No  written  comments  were  solicited 
or  received  with  respect  to  the  jiroposed 
rule  change. 

III.  Date  ol'EITectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
(Commission  Action 

Within  d.'i  day.s  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  (Commission  may  designate  up  to 
90  day.s  of  such  date  if  it  finds  such 
longer  })eriod  to  he  approjiriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  .self-regulatory 
organization  consemts,  the  (Commission 
will: 

(7\)  By  order  ajijirove  or  di.sapprove 
the  proj)o.sed  rule  change,  or 

(B)  Institute  jiroceedings  to  determine 
whether  the  jirojiosed  rule  change 
should  he  di.sai)proveil. 

IV.  Solicitation  of  (Comments 

Interested  jjersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  wluither  the  ])roposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  submitted  hv  anv  of 
the  following  methods: 


Eloctronk:  (Jonunonts 

•  Use  the  (Commission’s  Internet 
comment  form  (httjid/www’.soc.gov/ 
ri I los/sro.sh t ml):  or 

•  Send  an  email  to  rnlo- 
(:omm(mts@so(:.go\’.  Plea.se  include  File 
Numher  SR-NY.SEMKT-2()13-()7  on  the 
subject  line. 

Popor  (lommHnls 

•  Send  paper  comments  in  trii)licate 
to  Elizabeth  M.  Murj)hv.  Secretary, 
S(!curitie.s  and  Exchange  (Commission, 
100  F  Street  NE..  Washington.  D(C 
20.'i49-1090. 

All  submissions  shoidd  refer  to  File 
Numher  SR-NYSEMKT-201 3-07.  This 
file  numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  jjrociiss  and  review  your 
comments  more  efficiently,  jdease  u.se 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission's 
Internet  Web  site  (http://\\’\\’\\'.so(:.‘>ov/ 
rnlos/sro.shtnd).  (Coj)ie.s  of  the 
submi.ssion,  all  suhseejuent 
amendments,  all  written  statements 
with  re.s])ect  to  the  proposed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
c:onummications  relating  to  the 
])ropo.sed  rule  change  between  the 
(Commi.ssion  and  any  person,  other  than 
tho.se  that  may  he  withheld  from  the 
])ul)lic  in  accordance  with  the 
provisions  of  .'i  IJ.S.(C.  .').')2,  will  he 
available  for  Web  site  viewing  and 
])rinting  in  the  (Commission's  Public 
Refenmce  Room,  100  F  Street  NE., 
Washington.  D(C  20.549.  on  official 
business  days  between  the  hours  of 
1  ():()()  a.m.  and  3:00  p.m.  (Coj)ie.s  of  the 
filing  will  al.so  he  available  for 
inspection  and  copying  at  the  princi])al 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  inftirmation  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
publicly  available.  All  .submissions 
should  refer  to  File  Number  SR- 
NYSEMKT-2()13-()7  and  should  he 
submitted  on  or  before  Februarv  25, 
2013. 

For  till!  (Coinniission.  by  llie  Division  of 
Trailing  anil  .Markets,  inirsnant  to  delegated 
authority.'* 

Kevin  M.  O’Neill. 

Dapiitv  SccrcldiT. 

|FR  Doe,  2(n:j-()228<)  Tileil  2-1-1.S:  H:4.S  iini| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68757;  File  No.  SR-ICEEU- 
2012-08] 

Self-Regulatory  Organizations;  ICE 
Clear  Europe  Limited;  Notice  of 
Withdrawal  of  Proposed  Rule  Change 
To  Clear  Western  European  Sovereign 
CDS  Contracts 

liinuarv  2‘).  2013. 

On  OcIoIko’  1.5,  2012,  ICF  Clear 
Europe  Limited  (“KiE  Clear  Eiirojie"] 
filed  with  the  Securities  and  Exchange 
Commission  (“Commi.ssion”).  pursuant 
to  Section  19(h)(1)  of  the  Securities 
Extdiange  Act  of  15)34  '  and  Rule  19h- 
4  thereunder,-  a  pro])osed  rule  change 
to  ])rovide  for  the  clearing  of  Western 
European  Sovereign  credit  defaidt  .swap 
contracts  on  the  following  sovereign 
reference  entities;  Republic  of  Ireland, 
Italian  Republic,  Hellenic  Republic, 
Rortuguese  Republic,  and  Kingdom  of 
Spain.  Notice  of  the  proposed  rule 
change  was  |)uhli.sh(ul  in  the  Federal 
Register  on  November  2.  2012.  *  The 
Commission  received  one  comment  on 
the  proposed  rule  change.  ' 

On  December  14,  2012,  the 
Commission  (jxtended  the  time  period 
in  which  to  either  approve  the  pro])osi!d 
ride  change,  disajiprove  the  jiroposed 
rule  change,  or  institute  proceedings  to 
determine  whether  to  di.sapprove  the 
propo.siul  rule  change,  to  (annarv  31, 
2013.'’  On  January  24,  2013,  ICE  Clear 
Enroj)e  withdrew  the  proposed  rule 
change  (SR-ICEEl J-201 2-08). 

I'or  the  Ckaninissien.  liy  the  Division  of 
I'rading  and  Markets,  piirsuanl  to  deliigaled 
aiilliority.'’ 

Kevin  M.  O  Neill, 

Dapiilv  Sacwtarv. 

|FR  Doc.  2l)i:t-()22!)<)  Filed  2-1-13;  8:4.")  ain| 
BILLING  CODE  8011-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68760;  File  No.  SR-ISE- 
2013-05] 

Self-Regulatory  Organizations; 
International  Securities  Exchange, 

LLC;  Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  To  Amend  Certain  Market 
Maker  Fees 

January  29.  201 3. 

I’nrsuant  to  .Section  19(l))(l)  of  the 
Socuritios  Exchange  Act  of  1934  (the 
“Act”),'  and  Ride  19b-4  thereimder,- 
notice  is  hereby  given  that  on  January 
17,  2013,  the  International  .Securities 
Exchange,  LLC  (tlie  “Exchange”  or  the 
“LSE”)  filed  with  the  Securities  and 
Exchange  Commission  the  jiroposed 
rule  change,  as  de.scrilied  in  Items  1,  11, 
and  III  below,  which  items  have  Jieen 
prejiared  by  the  .self-regidatorv 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  propo.sed  ride  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  .Substance 
of  the  Proposed  Rule  Change 

The  LSE  projioses  to  amend  its 
.Schedule  of  Fees.  The  text  of  the 
projiosed  rule  change  is  availalile  on  the 
Exchange's  Web  site  (/i/Z/j;// 
u’lrii'./.s’e.coni).  ft  the  princijial  office  of 
the  Exchange,  and  at  the  Commission's 
Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  Jiasis  for,  the  jirojio.sed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  he  examined  at 
the  places  specified  in  Item  IV  below, 
rhe  self-regidatorv  organization  lias 
jirejiared  .summaries,  .set  forth  in 
.sections  A,  13  and  C  lielow.  of  the  most 
significant  aspei:ts  of  such  statements. 

A.  Self-UeguUiioi'v  Organization’s 
Statainant  oftha  Pnrposa  of,  and 
Statniory  B(tsis  for,  the  Proposed  Hide 
Ohange 

1 .  I’lirpose 

The  Excliange  currently  a.ssesses  per 
contract  tran.saction  fees  and  provides 
rebates  to  market  participants  that  add 
or  remove  liiiuidity  from  the  Exchange 


I  U)  II..S.C.  78s(l))(  l). 
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(“maker/taker  fees  and  reliates”)  in  a 
number  of  options  clas.ses  (the  “.Select 
.Symbols”).  *  The  Exchange’s  maker/ 
taker  fees  and  rebates  are  applicable  to 
regular  and  complex  orders  executed  in 
the  Select  .Symbols.  The  Exchange  also 
currently  asses.ses  maker/laker  fees  and 
rebates  for  comjilex  orders  in  symliols 
tJiat  are  in  the  Pennv  Pilot  program  hut 
are  not  a  .Select  .Symbol  (“Non-.Select 
Penny  Pilot  .Symbols”)-*  and  for 
comjilex  orders  in  all  svmhols  that  are 
not  in  the  Penny  Pilot  Program  (“Non- 
Penny  Pilot  Symliols”).'’ 

The  jnirjiose  of  this  propo.sed  rule 
change  is  to  iucrea.se  the  discount  for 
Market  Makers"  when  they  trade  against 
Priority  Customer''  orders  that  are 
preferenced  to  them  to  $0.0.5  per 
contract  from  the  fee  charged  to  Market 
Makers  who  trade  against  Priority 
Customer  orders  that  are  not 
preferenced  to  them.  This  discount  is 
currently  set  at  .$0.02  per  contract  and 
is  apjilicable  when  Market  Makers  add 
or  remove  liijuidity  in  the  .Select 
.Symbols  (excluding  SPY),  in  SPY,  in  the 
Non-Select  Penny  Pilot  .Symbols  and  in 
the  Non-Penny  Pilot  .Svmhols  from  the 
complex  order  book."  Accordinglv, 
Market  Makers  that  add  or  remove 
liiiuidity  from  the  complex  order  hook 
by  trading  against  Priority  Customer 
complex  orders  that  are  preferenced  to 
them  will  he  charged:  (i)  .$0.34  per 
contract  in  the  .Select  .Symbols 
(including  SPY)  and  in  the  Non-.Select 
Penny  Pilot  .Symbols;  and  (ii)  $0.77  per 
contract  in  the  Non-Penny  Pilot 
.Symbols. 


'Options  cliissos  suljjncl  to  nnikor/lakor  loos  and 
rnijalos  am  idnntilind  l)v  tlioir  ticker  svinhol  on  the 
Rx(;lian”o's  .Scliedido  ol  I'eiis. 

'  See  Fixdiansn  i\(;t  Rnlease  Nos.  ().')724 
(NovnmlKir  It).  2011).  78  FR  71413  (Novninl)iir  17. 

2011)  (.SR-l.SE-201 1-72):  and  88081  (Mav  10. 

2012) .  77  1  R  28914  (Mav  18.  2012)  (.SR-1'SF;-201  2- 
38). 

■'■’.SVc  Rxclianae  Act  Roloase  Nos.  88084  (lannarv 
3.  2012).  77  FR  1 103  (lannarv  0.  2012)  (.SR-l.SF- 

2011- 84):  88:i02  (F•'l!l)rnarv  14.  2012).  77  F'R  10018 
(Fol)rnarv  21.  2012)  (.SR-ISL’-20 12-08):  88081  (May 
10.  2012).  77  FR  28014  (Mav  18.  2012)  (.SR-ISK- 

2012- 38):  and  87400  (|nlv  11.  2012).  77  FR  42038 
Only  17.  2012)  (.SR-l.SF>-20 12-83). 

'■Tlio  term  "Market  Makers"  refers  to 
"Competitive  Market  Makers"  and  "I’riniarv  Market 
Makers"  collectively.  Saa  kSE  Ride  I0tl(a)(2.')). 

^  A  I’rioritv  Customer  is  defined  in  KSE  Rule 
IOO(a)(37A)  as  a  person  or  entity  that  is  not  a 
hroker/dealer  in  securities,  and  does  not  place  more 
than  300  orders  in  listed  o|)tions  per  day  on  averaf;e 
during  a  calendar  month  for  its  own  heneficial 
ac:count(.s). 

"I  he  current  .SO. 02  |)er  contract  discount  al.so 
applies  to  a  };ronp  of  symbols  in  which  Market 
Makers  can  enter  cpiotes  in  the  complex  order  hook 
("Complex  Quotiii”  .Svmhols").  Thi:  discount 
applicable  to  the  Complex  Qnotinj’  .Svmhols  is 
found  on  the  Exchange's  .Schedule  of  Fees.  .See 
.Section  II.  Complex  Order  F'ees  and  Rebates, 
footnote  4.  This  propo.sed  rule  chan{;e  also  apjdies 
to  the  Complex  Quotinf*  .Symbols. 


'  .Sec-  Comnumts  submitted  to  the  Commission  hv 
Darrell  Dnffie.  .Stanford  University  dated  November 
7.  201 2  {lilli>://s(!t:.<’M'/(:(>niiiii!iits/sr-it:i;(ni-2()12-(m/ 
i(:c(ni20120l<.shlnil]. 

■'•.See  .Securities  Exchange  Act  Releas(!  No.  34- 
88437  (December  14.  2012).  77  FR  7.S488  (December 
20.  2012). 

"17  CFR  200.:i0-3(a)(12). 
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)MX  PHIA.  Inc.  (“PHI A”)  (.urrontlv 
i:is  a  SO.Of)  por  contract  difforontial  ‘ 
iHitvvoon  tho  f«,.  it  t:Jiargos  market 
makers  for  complox  orders  in  certain 
symbols  and  tlie  fee  it  c),arf.es  dinx.ted 
U.c..  pref(nenced)  market  makcas  for  the 
same  transactions.’*  With  this  proposed' 

S().j)a  (hllenmtial  currently  in  place  at 

pie  Kxchan»e  notes  that  the  fee 
ddlerential  cnrnmtly  between  Market 
P^tdarenced  Markcit  Makers 
im  ISh  IS  $0.02  per  contract  where  a 
preha-enced  Market  Maker  is  a.ssessed 
the  lower  fee.  The  Exchange  is  noxv 
proposing  to  increase  the  differential 
Irom  S0.02  per  contract  to  SO.O.I  per 
contract  fcir  complex  order  transactions 
to  rellect  the  increased  costs  that  are 
incurred  by  such  Market  Makers  that 
miter  into  order  flow  arrangements  at  a 
cost  and  without  the  benefit  of  a 
Knaranteed  allocation. The  Exchanoe 
believes  that  in  order  to  attract  Priordv 
Customer  complex  orders  in  an 
intensely  competitive  environment  it 
must  continue  to  ailjust  its  fees  and 
rebates,  which  ultimatelv  benefit  all 
market  particijiants. 

Market  Makers  may  he  categorized  as 
imiferenced  Market  Makers  ivlien  such 
Market  Makers  execute  against  a  Prioritv 
l-nstomer  order  preferenced  to  them  for 
execution  by  an  order  flow  provider  For 
example.  Market  Maker  A13CD  is 
a.ssessed  the  preferenced  Market'  Maker 
lee  tor  trading  against  a  Prioritv 

Caistomer  order  jireferenced  to  it  for 

execution  by  an  order  flow  iirovider 
Market  Maker  AHCD  is  not  assessed  the 
discounted  preferenced  Market  Maker 
lee  tor  executing  a  Priority  Customer 
order  that  is  not  preferenced  to  Market  ■ 

is  a.s.ses.sed  the  ' 
full  Market  Maker  fee.  ’ 

riie  Exchange  notes  that  all  Market  ' 
Makers  have  the  ability  to  incentivize  an  ‘ 
on  er  flow  prox-ider  to  preference  an  ‘ 
order  if  they  desire  to  enter  into,  for  ‘ 
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’.SV-ff  .S(-(:lion  1.  Kob.ilos  ;in(l  F.kj.s  tor  Addin-  ;ind 
K.Mnoyins  l.u,„i,|iiy  in  .S.d«,:|  Svml.ols.  I'ml  tf 
(...■nplox  (  rd.rr  nt  IUUrJ/nu.cUH,omxplUx.crlun,ll 

.M.uk.,1  M.ikors  will,  i,  f.u;ininl(‘od  iillo,,,lion  and  ll,,. 

-pnigo  .nay  do  s,Hn  .losisnalin- on  a  .das;:  i:;;^ 

•n.  Hllocalions  would  applv. 

'  l■<’l■A,:han„,^  howovor.  has  not  d..siKnalo<i  a.n 
•  lass  as  siidi.  In  (|„,  ..vi,,,!  ||,o  Kxchango  dosi-natos 
.orlain  ola.ssos  lo  provide  Maik..!  Makers  llud.eneni 
I'l  a  jpiaianleed  allociilion  in  those  dasses  the 
<  tsceunt  pro,x,sed  in  this  lilin-  will  not  apply  to 
llio-so  p.x-/enui,:ed  Mark..l  Makers  in  those  dasses  of 
options  designated  hy  the  i:xdian{*e. 


example,  a  payment  for  order  flow 
arrangement  with  an  order  flow 
provider.  While  all  market  participants 
en)oy  the  henelits  of  the  liquidity  that 
-such  order  How  brings  to  the  imirket. 
not  all  market  particijiants  incur  the 
le  additional  exjiense  of  jiaying  an  order 
I  lovy  jirovider  for  such  order  flow  The 
Exchange  believes  that  this  additional 
exjien.se.shoiild  he  considered  in 
a.sse.ssing  fees  to  Market  Makers  that 
allract  .such  order  flow  to  the  Exchange 

s  . . 

1  h(.  Exchange  |)ro|)oses  to  im|)lement 

tln.s  jirojiosed  rule  change  on  a  jiilot 

Ija.SKs  .set  to  exjiire  one  (1)  year  from  the 

(late  tile  jirojio.sed  fees  become 

oimrative.  In  siqiport  of  this  jirojio.sed 

ru  e  change,  the  Exchange  agrees  to 

.sulnnit  to  the  Commi.s.sion  on  a  monthlv 

liasis  during  the  pilot  jieriod  certain  ' 

.summary  data  as  the  CAimmission  may 

riKjuest  regarding  this  jirojio.sed  fee  ‘ 

change  and  make  this  data  jiiihliclv 

available.  The  ilata  would  include' 

inforniation  with  resjiect  to  rates  of 

order  interaction  of  Priority  Customer 

comjilex  orders  and  rates  of  jiri,v 

imjmivement,  and  an  analv.sis  of  the 

the  fee  differential  iijioii  inter- 

market  and  nitra-niarket  comjietition.  In 

addition  the  Exchange  also  agrees  to 

submit  data,  and  make  it  jiiihliclv 

available  on  (1 )  the  rale  of  interaction 

with  jireterenced  Priority  Cuslomer 

comjilex  orders  by  holh  jireterenced 

Market  Makers  and  non-jireferenced 

Market  Makers,  (2)  the  rates  of  jirice 

mijirovement  for  jireterenced  Prioritv 

(aistomer  comjilex  orders  that  ret.eived 

price  mijirovement  by  both  jireterenced 

Market  Makers  and  non-jireferenced 

Market  Makers,  and  (.1)  iJm  jiercenlage 

ol  J)reterenced  and  non-jireferenced 

I  riority  Cuslomer  comjilex  orders  that 

received  jirice  imjirovement,  and  the 

ax^iirage  jirice  imjirovement  for  such 

order.s\  for  the  six  months  jirior  to  the 

time  that  this  jirojio.sed  fee  liecame 

ojmrative  (i.e.,  July  2012  through 

Decemher2012)toallowlhe  * 

Commission  to  analyze  the  impact  of  ! 

ttie  Jirojio.sed  fee;  change.  , 

1  lie  Exchange  rejiresents  that  the  [ 

Jirojio.sed  tee  cliange  will  apjilv  only  to  I 
equity  ojilions  that  are  able  to  he  listed  n 
und  traded  on  more  than  one  ojitions  1 

cx(:ha„p,Tlnirewillheno(li.scountfor  1 

hmg Iv  Ei.sled  Symhols  and  EX  Ojitions  ^ 

Symhols."  The  Exchange  further  ‘‘ 

rcjire.sents  that,  Jirior  to  and  at  the  time 


of  a  complex  order  transaction.  Market 
Makers,  including  jireterenced  Market 
Makers,  are  unaware  of  the  identity  of 
llm  contra-jiarty  to  il,o  transaction  and 
inoreover,  ISE  Rule  400  titled  “Ju.st  and 
Equitable  Prmcijiles  of  Trade”  is 
intended  to  jirohihil  coordinated  actions 
lictween  jiretereiK:ed  Market  Makers  and 
order  How  jiroviders,  and  that  the 
I'.xchange  jiroactivelv  conducts 
.surveillance  for,  and'  enforces  against 
such  violations. 

I  he  Exchange  also  jirojio.ses  to  make 
one  non-.siih.stantive  amendment  to  the 
Excliange’s  Schedule  of  Fees 
Sjiucitu,al]y,  the  Exchange  jirojio.ses  to 
leinove  footnote  7  under  Section  I. 
Rugular  Order  Fees  and  Rebates,  as  that 
Riotnote  is  no  longer  ajijilicahle. 
footnote  7  was  jireviously  ajijilicahle  to 

c  Symhoh 

I  SNS  Symbols  ).  a  grouji  of . symbols 
that  were  a  jiart  of  Section  I  of'the 
Schedule  of  Fees.  The  Exchange 
re(:ently  removed  the  SNS  Symbols  from 
the  Schedule  of  fees  in  its  entirety  and 
moved  them  into  the  Select  Svnih'ols 
category.'-'  The  Exchange  inadvertently 
tailed  to  remove  footnote  7  when  it  filed 
to  remove  the  SNS  Svmhols  and 
Jirojio.ses  to  do  so  now. 

1  he  Exchange  is  not  jirojiosing  any 
ot tier  changes  in  this  filing. 

2.  Stalutorv  Basis 


' '  .Siiif-ly  l.i,st.!,|  .Syinhols  .mil  FX  Oi.tions 
Synihols  i.ro  .,l,Milili,ul  hy  lh.,i.-  Ii,:k„r  svn.hol  „„  ll,.- 
.s  .S.:h,„h,l„  „r|.o„s.  Tho  l•;x.;h■.,„«,.  is 
pi.n  i.hiiH  lias  loo  (li,s(.(„ini  sin-lv  hi.sli.d 
•Sviiihol.s  Mild  l-X  Options  .Svmhols  h.-.::ms(!  Ihc.s.- 
sunhols  ary  ha.I.-d  only  oi,  I.S1-;  and  Ih.iroloro.  ll,.- 

,ar  ai'-<»itive  I., 

..Ilra.:l  ordi-r  11. ,w  ,„  ll,.,,,,. 


I  he  Exchange  believes  that  its 
projio.sal  to  amend  its  Schedule  of  Fees 
is  consistent  with  Section  ()(h)  of  Hu; 
Securities  and  Exchange  Act  of  1();i4 
(the  “Act”)  c'  in  general,  and  furthers 
the  ohjectives  of  Section  ()(h)(4)  of  the 
Act  '•(  in  jiarticular,  in  that  it  is  an 
(Kjuitahle  allocation  of  rea.sonahle  dues 
foos  and  other  charges  among  Exchange 
memhers  and  other  jiersons  using  its 

I  he  Exchange  believes  that  if  is 
nxi.sonahle,  eijiiitahle  and  not  unfairly 
clis(:riinmatory  to  assess  lower  fees  tii 
Jireterenced  market  makers  that  add  or 
nmioTO  lujuidity  from  the  complex 
order  hook  by  trading  again.st  Prioritv 
Customer  orders  that  are  preferenced  to 
(oxcluding 

V  Bonnv 

Hot  Symbols  and  in  the  Non-Penn v  ' 

I  Hot  Symbols,  than  the  fee  charged'to 
Market  Makers  hecau.se  of  the  requisite 
(juolmg  obligations  ajijilicahle  to 
preferenced  Market  Makers.  Preferenced 
Market  Makers  have  heightened  and 
l«"d(m,sonie  quoting  ohligalions  to  the 
market  which  do  not  ajijily  to  the  non- 

At:l  R.-|.,i,s(,  No  118240 

^liz'/lsi’risr  21. 

2012)  (.SR-I.SF-ZO  12-88). 

"  l.'i  Ih.S.C.  781(1,). 

"  1.')  II..S.{;.  781(h)(4). 
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preforeiicod  Market  Maker.s  or  to  otlier 
market  participants  and  thendbre  are 
assessed  a  lower  tee  wlien  they  transact 
with  a  Priority  (iustoiner  com])lex  order 
that  was  prelerenc(!d  to  them  lor 
execution.  Firm  Proj)rietar\7I3rok(!r- 
Dealer,  Non-ISE  Market  Maker  and 
Professional  (aistomer  orders  are 
currently  asses.sed  a  higher  fee  than 
Market  Makers  while  I’rioritv  (Customers 
an;  not  as.sessed  a  fee  for  removing 
li(jnidity  from  the  conijilex  order  hook, 
as  is  the  case  on  coinjieting  exchanges.'" 

The  Exchange  o])erates  in  a  highly 
competitive  market  in  which  market 
l)articij)ants  can  easily  and  readilv 
direct  order  flow  to  competing  venues  if 
they  deem  fee  levels  at  a  particular 
venue  to  he  excessive.  ISE  and  the  other 
o])tions  exchanges  are  engaged  in  an 
intense  competition  on  price  (and  other 
dimensions  of  competition)  to  attract 
order  flow  from  order  flow  providers. 
Accordingly,  the  fees  assessed  hv  the 
Exchange  must  remain  competitive  with 
fees  charged  hy  other  venues  and 
therefore  must  continue  to  he  reasonahle 
and  e(]nitahly  alloc:ated  to  those 
members  that  opt  to  send  orders  to  the 
Exchange  rather  than  to  a  comj)eting 
venue. 

In  the  PHEX  A])])roval  Order,  the 
Commission  employed  a  two  ])art  test  to 
evaluate  whether  PHEX’s  ])ro])osal  to 
adopt  a  .$().().')  ]){!!'  contract  differential 
was  consistent  with  the  Act.  First,  the 
Commi.ssion  examined  whether  the 
exchange  making  the  ])roposal  was 
subject  to  significant  comjietitive  forces 
in  setting  the  terms  of  its  proposal.  The 
(Commission  noted  that  if  the  exchange 
making  the  projiosal  was  subject  to 
significant  c:ompetitive  forces  in  setting 

I’rildroncdcl  inai'k(!l  makors  arc;  riuiuinul  to 
contimiouslv  (jiiolo  at  toast  f)t)‘%>  ol  tho  sorios  ot  an 
options  class,  wliouias  non-proloniiuaul  inarkot 
makors  aro  roipiirod  to  (pioto  onlv  l>t)%  of  tlio  sorios 
of  an  ojitions  class.  .S'oo  l.SK  Kulo  8l)4(o). 

"‘A  Non-KSK  Market  Makor.  or  Far  Away  Market 
Mak(!r  ("FARMM").  is  a  inarkot  makor  as  dolinofl 
in  .Section  3(a)(38)  of  tlio  .Securities  Fxcliani>o  Act 
of  1034.  ro<>istoidd  in  the  same  ojitions  class  on 
another  options  exchange. 

A  I’rofe.ssional  faistomer  is  a  person  who  is  not 
a  hroker/dealer  and  is  not  a  Priority  (Customer. 

Firm  l’ro|)rietar\7Hroker-nealer.  Non-l.SF 
Market  Maker  and  I’rofessional  (Customer  orders  are 
ciirrentlv  charged  .Sl).4tl  |)er  contract  for  removing 
liquidity  in  the  .Select  .Svmhols  (e.xcluding  .SPY)  and 
in  the  Non-.Select  Penny  Pilot  .Symhols.  ,St).41  per 
contract  for  removing  liquidity  in  SPY  and  SI). 84 
per  contract  for  removing  liipiidily  in  the  Non- 
Pennv  Pilot  .Svmhols  whereas  Market  Maker  orders 
are  cairrenlly  charged  SI). 3!)  per  contract  for 
removing  liquidity  in  the  .Select  .Symhols  (excluding 
.SPY),  in  the  Non-.SelecI  Pennv  Pilot  .Svmhols  and 
in  .SPY  and  St). 82  per  contract  for  removing 
li(|nidily  in  the  Non-Pennv  Pilot  .Symhols.  saimlso 
PUl.X  Pricing  .Schedule  at  btipJ/iuisdiuj 
onixphlx.ccliwallslrturl.coin/XASDAQOMXPIll^ 
Tool!;/Pliill(umVw\\viMsp?x(;Iiu:tocln()cli!=rhi} 
%5PI%!>F4{rni(nni(il=%2Piuis(l(i(ionixphlx"o2 
Fphlx%2Fphlx%2l)niI(>sl)r(t"o2F. 


the  torm.s  of  its  proposal,  tho 
(iommi.ssion  will  aj)pi'ovo  tho  propo.sal 
nnloss  it  dotorminos  that  thoro  is  it 
.substantial  conntorvailing  basis  to  find 
that  tho  tonus  novortholo.ss  fail  to  moot 
an  applicahlo  rotiniiomont  of  tho  Act  or 
tho  ridos  thoronndor. 

With  rosj)oct  to  tho  fii'.st  part  of  tho 
iinttlysis,  hSE  notos  th;it  it  is  siihjoct  to 
significant  compotitivo  forces  in  sotting 
tho  torms  of  any  foo  j)i'opo.sal.s, 
including  this  propo.sod  foo  chango.  Tho 
(Commission  has  ])rovion.slv  found  that 
thoi'o  is  significant  compotition  for  order 
flow  in  tho  options  markets.'"  Thoro 
cnrrontly  aro  olovon  registered  national 
securities  exchanges  that  trade  li.stod 
o])tion.s.  Compotition  in  tho  options 
market  is  evidenced  by  data  PHLX 
j)rovidod  in  support  of  its  filing  to  adopt 
a  SO.O.'i  differential,  noting  tluit  market 
share,  based  on  contract  volume,  among 
tho  oj)tion.s  exchanges,  as  of  2012, 
ranged  from  approximately  less  than  1% 
to  22%  for  e(]uity  ojitions.-"  Further,  six 
of  the  eleven  ojitions  exchanges  have 
rules  that  jirovide  for  the  tniding  of 
comjilex  orders.-'  Further,  data 
regiirding  market  shaie  among  the 
ojitions  exchanges  for  comjilex  orders 
cilso  shows  tluit  there  is  significant 
cximjietition  for  order  flow.  For 
examjile,  for  June  1, 2012,  the  market 
sluire  for  comjilex  orders  ranged  from 
3.39%  for  NY.SE  Area,  which  had 
74,48()  comjilex  order  trades,  to  43.79% 
for  hSE,  which  had  9lil,()4()  comjilex 
Older  trades.^-  Moreover,  the  volume  for 
comjilex  orders  has  been  increasing  over 
the  jiast  few  years.-"  Additionally,  the 
jii’ojiosed  fees  will  ajijily  only  to  ecjnity 
ojitions  that  are  able  to  he  listed  and 
tradetl  on  more  than  one  ojitions 
exchange,  and  are  therefore  subject  to 

'■'.S’uu  .Socurilio.s  Fxchangu  Act  RiUuasu  No.  1)1317 
Oauuary  8.  2l)lt)).  75  FK  2‘n5  (lamiary  1<).  2011)) 
(,SR-I.SF-2()l)i)-U)3)  (limling  that  tin;  oxcliangi;  was 
sulijoct  to  significant  compotitivo  lorcos  in  soiling 
tho  torms  ot  its  proposal,  including  foos.  and  noting 
that  "tlio  Excliango  has  a  compolling  nood  to  attract 
ordor  flow  to  maintain  its  sharo  of  trading  volumo. 
imposing  pro.ssuro  on  tho  Fixchango  to  act 
riiasonahly  in  ostahlisliing  foos  for  thoso  data 
offorings"). 

-".S'oo  l.ollor  from  Joan  ().  (ionlov.  .Sonior  Vico 
Prosidonl  and  (iorporalo  .Socnslarv.  NA.SDAQOMX. 
dalod  Inly  2li.  2t)l2  ("PIII.X  Lollor"). 

.Soo(:2  Rulo  l).13;  f  '.HOF  Rulos  li.42.  Ii.45. 

I).53(;;  PIII.X  Rnlo  11)81):  NY.SF  Area  Rnlos  l).l)2(o). 
I).!)l;  NY.SF  MKT  Rulos  !)l)l).3NY(o).  >)(i3NY.  t)8l)NY. 

--  .S'oo  PI  ILX  .Supporting  Data,  at  http:// 
\\\\w.stH-..‘!fn/c()intiwnls/sv-phlx-2i)  1 2-27/pblx 
2(II227-2.pill. 

-  ‘  .S'oo  (ionqilox  Ordors  .Sui’go.  Tr.idors  Maga/.ino. 
March  21)12  (noting  incroaso  in  uso  of  customor 
ordors  hy  cuslomors  at  ono  hrokor-doalor  in  201 1): 
SOI!  also  liAT.S  Fohrnarv  2012  Options  Markol 
U))dalo.  at  bllp://\v\viv.b(ilslr(i(bn<’.c()iii/rirs()inx:(!s/ 
/oo-  s(:lu!cbil<!/2()I2/l}ATS-Fobrii(iry-2()12-l  'SMarkal- 
I '/if/fdo./if//  (noting  that  moro  volumo  is  hoing  dono 
through  complox  siralogios,  and  that  volumo  in  tho 
complox  ordor  hook  has  incroa.sod). 


cximjietition  among  the  markets  for 
order  flow."  ' 

With  resjiect  to  .second  jiart  of  the 
analysis,  the  Exchange  does  not  believe 
that  there  is  a  substantial  countervailing 
basis  to  find  that  the  jirojiosed  rule 
change  fails  to  meet  the  reijuirements  of 
the  Act  or  the  rules  thereunder.  The 
Exchiinge  notes  that  the  fees  for  iidding 
or  removing  liquidity  as  jirojiosed 
distinguish  between  jireferenced  Market 
Maker.s  and  non-jireferenced  Market 
Makers,  and  would  jirovide  the 
Jireferenced  Market  Mtikers  a  lower  fee 
than  non-preferem:ed  Market  Maker.s 
when  the  jireferenced  Market  Maker 
interacts  with  order  How  that  has  been 
Jireferenced  to  them.  The  Exchange 
notes  in  jiart  that  jireferenced  Market 
Maker.s  tluit  execute  against  order  flow 
in  the  comjilex  order  hook  that  has  been 
Jireferenced  to  them  do  not  have  a 
guaranteed  allocation,""  unlike  in  the 
leg  market,  and  that  the  redut:ed  fee  for 
Jireferenced  Market  Maker.s  is  ;m 
attemjit  to  confer  an  additional  benefit 
on  Jireferenced  Market  Makers  for  the 
value  they  jirovide  in  bringing  order 
flow  to  the  Exchange. 

The  Exchange  further  notes  that 
increa.sed  order  flow  jirovides  better 
execution  (jnality  on  the  Exchange 
liecan.se  cii.stomers  enjov  greater  jirice 
transjiarency  and  executions  at  lower 
ju  ices,  and  that  Market  Makers  to  whom 
order  flow  is  jireferenced  still  must 
comjiete  with  other  Exchange 
jiarticijiants  to  interact  with  that  order 
flow  to  receive  the  benefits  of  such 
iirrangements.  This  increa.sed  order 
flow,  and  corresjionding  greater 
execution  tjuality,  benefits  all  market 
jiarticijiants. 

'I'he  Commission  has  jireviously 
ajijiroved  as  consistent  with  the  Act 
rules  of  exchanges  that  jirovide 
Jireferenced  Market  Makers  a  gu:ir:mteed 
allocation  when  they  interact  with 
Jireferenced  order  flow,  based  upon 
their  status  as  jireferenced  market 
makers.""  Likewise,  jireferenced  Market 
Makers  on  ISE  would  he  charged  a 
lower  fee  when  they  interact  with  order 
flow  Jireferenced  to  them,  based  on  their 
status  as  jii'eferenced  Market  Makers. 

When  ajiproving  the  jiidjiosals  that 
jirovided  a  guaranteed  allocation  to 
Jireferenced  market  makers,  the 
Commission  found  that  the  guaianteed 
allocation  for  jireferenced  market 
makers  would  not  tiffect  the  incentives 

-■'Tlion!  will  l)(!  no  (liscuuiil  Ibr  .Singly  l.i.stud 
.SymlioLs  iiiul  FX  Options  .Symliols  liucau.su  Ihcso 
symbols  aro  Iradod  onlv  on  I.SFi  and  lliorulon!  Iliov 
aro  not  subjoct  to  compotition  lor  ordor  How. 

.S'oo  supra  nolo  It). 

.S'oo  .Socurilios  Fxcliango  Act  Roloaso  No.  5175!) 
(May  27,  21)1)5).  71)  FR  32881)  ((uno  8.  21)1)5)  (Ordor 
Approving  .SR-PMFX-2l)t)4-!)1). 
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of  the  trading  crowd  to  compete 
aggressively  for  orders  based  on  ])rice.-^ 
TIk;  Exchange  believes  that  the  potential 
im|)act  of  a  guaranteed  allocation  on 
competition  may  he  distinguish(;(l  from 
the  potential  impact  of  the  reduced 
transaction  fee  on  competition. 
.Specifically,  the  guarantcuul  allocation 
(lo(!s  not  i)rovi(le  pniferenccul  market 
makers  an  explicit  subsidy — in  the  form 
of  le.ss(!r  jKir  contract  fe(;.s — over  other 
market  makers  that  are  com])eting  to 
execute  against  the  same  orcha'  How. 
Rather,  the  guaranteed  allocation 
scheme  allocatcis  ])ortions  of  orders  to 
other  market  mak(;rs  who  an;  at  the 
same  price  as  the  preferem:ed  market 
maker,  thus  j)rotec.ting  the  incentive  of 
other  market  makers  to  comj)ete  with 
j)referenc(;d  market  makers  on  ])rit;e.  In 
contra.st,  assessing  a  lesser  transaction 
ie(;  on  prefer(;nce(l  market  makers  than 
other  market  makers  when  the 
pr(;fer(;nced  market  makers  interact  with 
order  flow  j)refen;nci;d  to  them  may 
allow  j)referenced  market  mak(;r.s  to 
execute  against  complex  ord(;rs  at  more 
aggressive  prices  than  other  market 
makers,  which  mav  reduce  the  incentive 
and  ability  of  such  other  market  makers 
to  compete  with  |)r(;ferenc(;(l  market 
makers  on  ])rice. 

The  Exchange  has  considered  the 
potential  impact  of  the  fees  for  adding 
and  removing  li(iuidity  on  ])referencetl 
Mark(;t  Mak(;r.s  and  the  .SO.O.'i  fee 
differential  on  comj)etition  hetw(;en 
pr(;ferenc(;d  Market  Makers  and  oth(;r 
Mark(;t  Makers  that  are  com])eting  to 
execute  again.st  the  same  order  flow.  In 
the  PHEX  Apj)roval  Ortler.  the 
(Commission  not(;d  that  for  the  two 
months  during  which  the  PHLX  .SO.O.'i 
price  differential  was  in  eff(;ct.  then; 
was  no  statistically  significant  adverse 
impact  on  the  comiietitiveness  of  the 
PllLX  market  for  directed  (i.e., 
j)refer(;nced)  customer  com])lex  orders, 
(hven  that  the  Exchange  is  j)roposing  to 
imj)lement  the  .same  .$0.0.1  cent 
(liffer(;ntial  for  j)r(;f(;renced  Priority 
Customer  complex  orders,  llu;  Exchange 
l)(;lieves  there  will  not  he;  any  statistical 
significant  a(lv(;rse  impact  of  tin; 
j)ropo.sed  fee  differential  on  the 
competitiveness  t)f  the  l.SE  market  for 
])refen;nced  Priority  (Custom(;r  complex 
orders,  or  the  extent  of  |)rice 
im])rovement  for  j)n;fer(;nced  Priority 
(Customer  com])lex  orders  on  the  ISE. 
N(;vertheless,  like  PHEX,  l.SE  is 
proposing  to  adopt  the  .SO. 0.1  discount 
for  ])refer(;nc(;(l  Priority  Customer 
complex  orders  on  a  pilot  basis  and  will 
provide  data  to  the;  (Commission  to 


further  evaluate  whether  thert;  is  any 
adverse  imi)act.-'' 

B.  Si^If-BfigiildtoiY  ()r<>(inizciii()n 's 
Stdtdiiianl  on  Biirdon  on  (Joinpclilion 

l.SE  does  not  believe  that  the  pro])os(;(l 
rule  change  will  im])os(;  any  burden  on 
comp(;lition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  The  Exchange 
believes  this  pro|K)sal,  which  .seeks  to 
a(lo])t  a  fee  di.scount  a])])licahle  to 
Market  Makers  for  executing  orders  that 
are  |)reierenced  to  them,  will  enhance 
competition  hecan.se  the  Exchange  is 
seeking  to  ado])t  a  fee  discount  that  is 
alr(;ady  in  place  at  om;  other  exchange. 
The  Exchange  believes  that  the 
proposed  rule  change  will  promote 
com))etition,  as  it  is  designed  to  allow 
l.SE  to  b(;tter  compete  for  ord(;r  flow  and 
allow  Market  Mak(;rs  to  execute  more  of 
their  transactions  on  the  Exchange  and 
therefore,  improve  the  Exchange’s 
comjietitive  position.  l.SE  also  does  not 
believe  that  the  pro|)o.sed  rule  change 
will  impo.se  any  burden  on  com])etition 
among  market  particijiants  on  ISE  that 
is  not  neces.sarv  or  aj)propriate  in 
furtherance  of  the  ])urpose.s  of  the  Act 
l)(;cause.  as  noted  above,  preferencetl 
Market  Makers  have  heightem;d  and 
burdensome  (juoting  obligations  to  the 
market  that  non-|)r(;ferenced  Market 
Makers  or  other  market  particii)ants  do 
not  have  and  therefore  pr{;fer(;nc(;d 
Mark(;t  Makers  may  hi;  as.s(;ssed  a  lower 
fee  when  they  transact  with  Priority 
(Customer  complex  orders  that  are 
])referenced  to  them  for  execution. 

(J.  Sdlf-Bognldtorv  Orgnni/.dtion’s 
Sldlonwnl  on  Connnonts  on  tlw 
Pi'oposod  Bnlo  Clningo  Bocoivod  From 
Mmnhors,  PdiUciponts,  or  Othors 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  propo.sed  rule  change.  The 
Exchange  has  not  received  any 
unsolicit(;d  written  comments  from 
memh(;rs  or  other  interested  parties. 

““I’or  piiiposds  (it  sludviii^  llu!  compel  it  ivo 
im|)ac:t  ol  llu;  proposed  leechmif’e.  I.Sr;  iij;rees  to 
provide  data  on  tlie  rale  of  inleraclion  will; 
prelerenced  I’riorily  Ouslomer  coinphix  orckas  1)V 
l)olli  pnderenced  Markel  Makers  and  non- 
l)r(der(!nc(!d  Markel  Makers.  Tliis  dala  will  cover  Ihc; 
six  inonllis  prior  lo  Ihe  lime  I  lx;  proposed  fee  was 
in  effecl.  I’or  Ihe  same  lime  period.  ISIv  also  a^recis 
lo  provide  dala  on  raliis  of  price;  improvenneni  for 
prekirenced  I’riorilv  (inslomer  complex  orders  llial 
receiiviul  price  improvimuml  by  bolli  prekirenced 
Markel  Makers  and  non-predertmeed  Marked 
Meekesrs.  Feir  Ihe;  same  lime  ixa  ieiel.  ISli  eilsee  a{>re!es 
lei  preeviele!  ekila  em  Ihe  peireamtages  eef  prederemeaul 
aixl  neen-prededenuaui  I’rieerily  (aisleemex'  exempleix 
eerelex's  lhal  reeadvexl  prie;e!  impreeveiinenl.  ;mel  Ihe 
aveirage  prie:e!  impieeveiinenl  leer  sne:h  eirelejrs. 


HE  Hate  of  Effectiveness  of  the 
Propo.sed  Rule  (Change  and  Timing  for 
(Commission  Action 

Tin;  foregoing  rule  change  has  become 
effective  pursuant  to  .Section 
1t)(l))(3)(A)(ii)  of  the  Act  -  ’  and 
subjiaragra])!!  (11(2)  of  Rule  19l)-4 
thereunder,  because  it  estahli.shes  a 
due,  fee.  or  other  charge  im])osed  hv 
ISE. 

y\l  any  time  within  80  days  of  the 
filing  of  such  jiropo.sed  rule  change,  the 
(Commission  summarily  may 
tem])orarily  sus])end  such  ruli;  change  if 
it  ap])(;ars  to  the  Commission  that  such 
action  is  nece.ssarv  or  ap))ropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
("ommi.ssion  takes  such  action,  the 
(Commi.ssion  shall  institute  proceedings 
to  determine  whether  the  ];roj)osed  rule 
should  he  aj)])roved  or  disapproved. 

IV.  Solicitation  of  Comments 

Interested  j)er.sons  are  invited  to 
submit  written  data,  views,  and 
arguments  conciirning  the  foregoing, 
including  whether  the  j)ropo.sed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
tin;  following  methods: 

Eldotronk:  (Joinnumis 

•  Use  the  (Commission's  Internet 
comment  form  (Iitt})://\\’\v\\’.sdc.gov/ 
rnlos/sro.shtiniy,  or 

•  .Send  an  email  to  rnlo- 
(:omnumts@sec.gov.  Plea.si;  include  File 
Number  .SR— l.SE-2()1 3-01  on  the  subject 
line. 

Ikipor  (minmonts 

•  .Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
.Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  D(C 
20140-1090. 

All  submissions  should  refer  to  File 
Numher  SR-1.SE-2013-()1.  This  file 
numher  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
CCommission  process  and  niview  your 
comments  more  efficiently,  ])lease  u.se 
only  one  method.  The  Commission  will 
j)o.sl  all  comments  on  the  Commission's 
internet  Web  site  [htt]j://\v\v\v.sdc.gov/ 
rnlos/sro.shtinl).  Copies  of  the 
suhmi.ssion,  all  sub,s(;c)uenl 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
(Commi.ssion.  and  all  written 
comnmnications  relating  to  the 
projjo.sed  rub;  change  between  the 
Commission  and  any  person,  other  than 


2'  hi. 


KS  IJ.S.C.  78s(h)(:j)(A)(ii). 
17  CFK  24().1<)I)-4(1')(2). 


7848 


Federal  Register /  Vol.  78,  No.  23 /Monday,  February  4,  2013 /Notices 


tho.so  that  may  l)e  withheld  from  the 
])uhli(;  in  accordance  with  the 
provisions  of  5  IJ..S.C.  552,  will  he 
available  for  VVeh  site  viewing  and 
printing  in  the  tlommission's  Public 
Reference  Room.  100  F  Street  NE., 
Washington  DC,  20540-1  OtH).  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Co])ies  of  suc:h 
filing  also  will  he  available  for 
inspection  and  copying  at  the  i)rincij)al 
offices  of  the  Exchange.  All  comments 
received  will  he  posted  without  change: 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-ISE- 
2013-05,  and  should  he;  submitted  on  or 
Ixifore  Fehruary  25.  2013. 

I’or  tlio  Coniinission,  by  Ibe  Division  of 
Trading  and  Markols,  piirsnanl  to  (bdogalod 
anlhorilv.'’ ' 

Kevin  M.  O’Neili, 

Dapiily  Sacivldiy. 

IFK  Doc.  2()i:i-()2:«)2  Filed  2-l-i:»;  8:4,")  anil 
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SMALL  BUSINESS  ADMINISTRATION 

[Disaster  Declaration  #13369  and  #13370] 

Connecticut  Disaster  Number  CT- 
00028 

agency:  IJ.S.  Small  Husine.ss 
Administration. 

ACTION:  Amendment  3. 

SUMMARY:  This  is  an  amendment  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Connecticut 
(FEMA-4087-DR),  dated  10/30/2012. 
Incident:  Hurricane  Sandy. 

Incident  Period:  10/27/2012  through 
11/08/2012. 

Effective  Dote:  01/25/2013. 

Physical  Loan  Application  Deadline 
Date:  02/12/2013. 

EIDL  Loan  Application  Deadline  Date: 
07/31/2013. 

ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Aclmini.stration,  Processing  and 
Disbursement  Center,  14925  Kings])ort 
Road.  Fort  Worth,  TX  70155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
IJ.S.  Small  Busine.ss  Administration, 

409  3rd  .Street  .SW.,  .Suite  0050, 
Washington,  DC  20410. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  the  President's  major  disaster 
declaration  for  the  .State  of  (Jonnec:ticut, 
dated  10/30/2012  is  herehv  amended  to 

17  CFR  2()i).:i()-;i(id(i2). 


extend  the  deadline  for  filing 
applications  for  physical  damages  as  a 
result  of  this  disaster  to  02/12/2013. 

All  other  information  in  the  original 
declaration  remains  unchanged. 

(Catalog  of  l''(!(l(!ral  l)oni(!sli(;  A.ssistanco 
Numbers  .5<)()()2  and  .59008) 

James  K.  Rivera, 

Associate  Administrator  for  Disaster 
Assistance. 

IFK  Doc.  2(n:i-()2:{:i(l  Filed  2-l-i:i:  8:4.5  :iin| 
BILLING  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Disaster  Declaration  #13367  and  #13368] 

New  Jersey  Disaster  Number  NJ-00033 

agency:  U.S.  Small  Busine.ss 
Administration. 

ACTION:  Amendment  5. 


SUMMARY:  This  is  an  amendment  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  .State  of  New  Jer.sey 
(FEMA-408()-DR).  dated  10/30/2012. 

Incident:  Hurricane  .Sandv. 

Incident  Period:  10/20/2012  through 
11/08/2012. 

Effective  Date:  01/24/201 3. 

Phvsicai  Loan  Application  Deadline 
Date:  03/01/2013. 

EIDL  Loan  Application  Deadline  Date: 
t)7l:ul2{n:i. 

ADDRESSES:  .Submit  completed  loan 
applications  to:  IJ..S.  .Small  Busine.ss 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth.  TX  70155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 

Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration. 

409  3rd  Street  SW.,  Suite  0050, 
Washington,  DC  20410. 

SUPPLEMENTARY  INFORMATION:  I'lie  notice 
of  the  Presiflent's  major  disaster 
declaration  for  the  .State  of  New  Jersfiv, 
dated  10/30/2012  is  hereby  amended  to 
extend  the  deadline  for  filing 
applications  for  j)hv.sical  damages  as  a 
result  of  this  di.saster  to  03/01/2013. 

All  other  information  in  the  original 
declaration  remains  unchanged. 

(Catalog  of  F'(!(loral  Domoslic  A.ssistanco 
Numliors  .5‘)()()2  and  .59008) 

James  F.  Rivera, 

Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  2(n:t-()2:t48  Filcsl  2-l-i:t:  8:4.5  am| 
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SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #13365  and  #13366] 
New  York  Disaster  Number  NY-00130 

AGENCY:  U.S.  Small  Business 
Admini.stration. 

ACTION:  Amendment  5. 

SUMMARY:  This  is  an  amendment  of  the 
Presidential  dec:laration  of  a  major 
disaster  for  the  .State  of  New  York 
(FEMA-4()85-DR),  dated  l()/3()/2()12. 
Incident:  Hurricane  .Sandy. 

Incident  Period:  10/27/2012  through 
11/08/2012. 

Effective  Date:  01/25/2013. 

Physical  Loan  Application  Deadline 
Date:  I)2l27l2{n:i. 

EIDL  Dnni  Application  Deadline  Date: 
07/31/2013. 

ADDRESSES:  Submit  completed  loan 
ajijilications  to:  U..S.  .Small  Business 
Administration.  Proce.ssing  and 
Di.sbursement  Center,  14925  Kingsport 
Road,  Fort  Worth.  TX  70155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance. 
U..S.  .Small  Busine.ss  Administration. 

409  3rd  Street  SW..  Suite  0050, 
Washington,  DC  20410. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  the  I’resident’s  major  ilisaster 
declaration  for  the  .State  of  New  York, 
dated  10/30/2012  is  hereby  amended  to 
extend  the  deadline  for  filing 
aj)])lication.s  for  phvsicai  damages  as  a 
result  of  this  disa.ster  to  02/27/2013. 

All  other  information  in  the  original 
declaration  remains  unchanged. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

James  E.  Rivera, 

Associate  Administrator  for  Disaster 
Assistance. 

IFK  Doc.  2()i:t-()2:i47  Filed  2-l-i:t:  8:4,5  iim| 
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SMALL  BUSINESS  ADMINISTRATION 

[Disaster  Declaration  #13463  and  #13464] 

Pennsylvania  Disaster  Number  PA- 
00057 

AGENCY:  U.S.  Small  Busine.ss 
Admini.stration. 

ACTION:  Amendment  1. 

SUMMARY:  This  is  an  amendment  of  the 
Presidential  declaration  of  a  major 
di.saster  for  Public  Assi.stance  Only  for 
the  Commonwealth  of  Pennsvlvania 
(FEMA-4()99-DR),  dated  01 /'l 0/201 3. 
Incident:  Hurricane  Sandy. 

Incident  Period:  10/20/2012  through 
11/08/2012. 
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Effective  Date:  01/17/2013. 

Phvsicdl  Loan  Application  Deadline 
/la/e;  03/11/2013. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  Date:  10/10/2013. 
ADDRESSES:  Submit  completed  loan 
applications  to:  IJ.S.  Small  Business 
Administration.  Processing  And 
IJisbursement  (ienter.  1492.1  Kingsport 
Road.  Fort  Worth.  TX  701. 1.1. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Fscobar,  ()fnc:e  of  Disaster  Assistance. 
IJ.S.  Small  Business  Administration. 

409  3rd  Street  SW..  Suite  00.10. 
Washington.  D(J  20410. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  the  President’s  major  disaster 
declaration  for  Private  Non-Profit 
organizations  in  the  State  of 
Pennsylvania,  dated  01/10/2013,  is 
hereby  amended  to  include;  the 
following  areas  as  adversely  affect(;d  hy 
the  disaster. 

PriinaiT  (ioanties:  Montgomerv. 

All  other  information  in  the  original 
declaration  remains  unchanged. 

(datalog  of  P(!(l(!ral  Donuistic  Assistance; 
Numl)e;rs  .19002  einel  19008) 

)aine;s  E.  Kive;ra. 

Associate  Adniinistrator  for  Disaster 
Assistance. 

|1K  I)ik;.  2en:i-ei2;c{7  Filial  2-1-i:):  H:4.1  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Interagency  Task  Force  on  Veterans 
Small  Business  Development 

AGENCY:  IJ.S.  Small  Businei.ss 
.'\ehnini.st  ration. 

ACTION:  Notice  of  eipen  Feeleral 
Interagency  Task  Fe)re:e  Meeiting. 

SUMMARY:  The  SBA  is  issuing  this  notie:e 
to  anne)une:e  the  locatie)n,  elate,  time, 
ami  agenela  for  its  public  meeiting  of  the 
Interagency  Teesk  Feirce  on  Veterans 
Small  Busineiss  De;velo])ment.  The 
me;e;ting  will  he  e)pe;n  to  the  ])ut)lie;. 
DATES:  Frielay.  Fehruary  1.1,  2013.  from 
9:00  a.m.  to  12:00  Noem  in  the 
Fise;nhowe;r  (Jeniference  Roe)m,  Siele  A, 
le)e:ateel  on  the  2nel  fle)or. 
addresses:  IJ.S.  Small  Bnsiiuiss 
Aehnini.stration,  409  3rel  Stre;et  SW., 
Washingte)!!,  DfJ  2041  (i. 

SUPPLEMENTARY  INFORMATION:  Ihirsuant 
te)  .se;e;tion  10(a)(2)  of  the  Feeleral 
Aelviseny  (Jemmiitteie  Act  (.1  IJ.S.C., 
Appe:nelix  2).  SBA  anneiunces  the 
mee!ting  of  the  Intenegency  Task  Fe)re:e 
on  Veiterans  Small  Business 
De;velopme;nt.  ’I'he  Task  Force  is 
estalilished  jmrsuant  to  Exee:utive  Oreler 
13.140  anel  fe)e:u.sed  on  coorelinating  the 


efforts  of  Fe;eleral  ;igene;ies  to  improve 
capital,  husineiss  eleveleipment 
opj)ortunities  and  j)re;-e;stahli.sheel 
Feeleral  ceintracting  geials  lor  small 
husine;.ss  ce)ne:ern.s  e)wne;el  anel 
control leel  hv  veterans  (VC)B’s)  anel 
se;rvie:e-eli,sahleel  veterans  (.SDVOSB’s). 
Meereewer.  the  Tiisk  Fore:e  shiill 
e;oe)reliniite  aelministnetive  anel 
regulatory  ae:tivities  anel  eleveleip 
])re)pe)sal.s  reilating  to  “six  foe:u.s  are;as": 

(1)  Ace:e;.ss  to  e:ai)ital  (le)ans,  surety 
he)neling  anel  frane;hi.sing);  (2)  linsnre; 
achieve;ment  of  jire-estahlished 
e:e)ntrae:ting  goals,  inclneling  mentor 
jiroteige;  and  mate:hing  with  ce)ntrae:ting 
op])ortunitii;s;  (3)  lne:re;ase  the;  inte;grity 
of  certifie:ations  of  status  as  a  small 
husine.ss;  (4)  Re;ducing  ]):ij)e;rwork  anel 
aelministrative  burelens  in  accessing 
business  ele;velopment  anel 
entreprenenrshi])  oj)])ortunities:  (.1) 
Increiasing  and  improving  training  anel 
counseling  .services;  anel  (0)  Making 
other  impre)ve;me;nts  te;  suppeirt  veteran’s 
business  ele;velo])ment  by  the;  Feeleral 
geevernment. 

On  Ne)ve;mhe;r  1, 2011,  The; 
lnte;rage;ne;y  'I'ask  Fore;e;  ein  Vete;rans 
Small  Business  I)e;vele)pme;nt  suhmitteel 
its  first  report  te;  the;  l’re;side;nt,  whie.h 
ine:luele;el  18  re;e:e)mme;nelations  that  were; 
applie:ahle;  te;  the;  “six  fe)e:n.s  :ire;ii.s’’ 
ielentified  eiheive.  The  purpexse  of  the; 
me;e;ting  is  .se:he;ehde;el  iis  :i  full  Tcisk 
Fore;e;  meeting.  The;  age;nela  will  ine;luele; 
a  |)re;se;nt<ition  anel  elise;n.s.sion  eif  the 
re;e:e)mme;nelatie)ns  inclueleel  in  the;  T;isk 
Fe)re:e;  Re])e)rt  te;  the;  Presieleint. 

In  adelitiein,  the  Ta.sk  Fore;e;  will  alleiw 
time  to  obtain  puhlie:  e:omment  from 
inelivieluals  anel  rej)r(;.se;ntative;.s  of 
organizations  re;gcirding  the  are;<is  e)f 
focus. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
meeting  is  open  to  the;  ])uhlic;  howe;ve;r. 
aelvance;  ne)tie;e;  e)f  atte;nelance  is 
re;eiue;.sted.  Anyone  wishing  te;  attenel 
anel/or  meike  ei  pre;.se;ntation  to  the  3’ask 
Feirce  must  e:e)nt!K;t  Cheryl  Simms,  by 
Fe;bruary  11, 2013,  by  email  in  order  te; 
he:  placed  ein  the;  age;nda.  Ceanments  fe)r 
the  Re;ce)rel  shoulel  he;  ai)plie;ahle  to  the; 
“six  fe)e:u.s  are;a.s’’  e)f  the  Task  Fe)re;e;  anel 
emaileel  ])rior  te;  the;  meeting  fea' 
ine.lnsion  in  the;  puhlie:  re;e;e)rel,  verbid 
pre;se;ntations:  heiwever,  will  he;  limite;el 
to  five  minute;s  in  the;  inte;re;st  e)f  time; 
anel  te;  ae;e;e)mme)elate  as  many  ])rese:nte;rs 
as  j)e)ssihle;.  Writte;n  e:e)mment.s  shoidel 
he:  e;maile;el  to  Cheryl  Simms,  I’reegram 
Liaison,  Office;  e)f  Veitenins  Bn.sine;.ss 
Development.  IJ.S.  Sniiill  Business 
Administratie)!!,  409  3rel  Stre;e:t  SW., 
Washington,  DC  20410,  at  the  email 
aelelre;.s.s  for  the  Task  Fe)re:e, 
vetstaskforce@sl)a.gov.  Adelitieinal ly.  if 
you  ne;e;el  ae;e;omme)dation.s  he;e;ause  e)f  a 


elisahilitv  or  reuiuire  additional 
infe)rmatie)n,  ph:ase;  contae;t  Cheryl 
Simms.  De.signateel  Fe;eleral  Offie:ial  feir 
the  Task  Feirce;  at  (202)  20.1-0773;  or  by 
eaiiiiil  at:  cheivl.sinnns@sha.gov,  SBA, 
Offie;e;  e)f  \h;tenms  Bu.sine;.s.s 
De;ve;lopment.  409  3rd  Stre;e;t  SW., 
Washingte)!!,  DC  20410.  For  more 
infeirmatie)!!.  ph;ase;  visit  e)ur  Web  site;  at 
\v\v\v..sha.gov/vets. 

l)iile;el:  )iiniiiiry  24.  2013. 

Dan  ]e)n!;s, 

SBA  (Committee  Management  Officer. 
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DEPARTMENT  OF  STATE 

[Public  Notice  8173] 

Culturally  Significant  Objects  Imported 
for  Exhibition 

Determinations:  “Eelwcirelian 
Opulence:  British  Art  at  the;  Dawn  e)f  the 
Twe;ntit;th  Century” 

SUMMARY:  Notice;  is  he;re;by  given  of  the; 
fe)lle)wing  eleterminatieens:  Ihirsuant  te) 
the  autheiritv  ve;ste;d  in  me;  hv  the;  Ae:t  e)f 
Oe:te)t)e;r  19. 190.1  (79  .Stat.  98.1;  22  IJ.S.C. 
24.19),  Exe;e:ntive  Oreler  12047  of  Mare:h 

27,  1978.  the;  Fe)re;ign  Affairs  Refe)rm  anel 
Restructuring  Ae;t  of  1998  (112  Stat. 

2081,  et  seq.;  22  IJ.S.C.  0.101  ne)te;,  el 
seej.],  De;le;gation  e)f  Authority  Ne).  234  e)f 
Oe:te)her  1,  1999,  anel  De;le;gation  e)f 
Autheerity  No.  230-3  of  August  28,  2000 
(anel.  as  apjiropriate,  De;le;gation  e)f 
Authority  Ne).  2.17  of  Aj)ril  1.1,  2003),  I 
he;re;hy  eletermine  that  the  ol)jee;ts  te)  he; 
ine;lueleel  in  the;  e;xhihition  “Eelwarelian 
0|)ulene;e:  British  Art  at  the;  Dawn  of  the 
Twentieth  Century,”  impe)rte;d  from 
ahreeael  for  temporary  i;xhibition  within 
the  IJniteel  State;s,  are;  e)f  cultural 
significance.  The  ohjee:t.s  are;  im])e)rteei 
pursuant  to  le)an  agret;me;nts  with  the; 
foreign  eewners  e)r  e;ustodian.s.  1  eilso 
ele;te;rmine;  that  the;  exhibition  e)r  tli.s])lay 
e)f  the;  e;xhihit  e)l)je;cts  at  The  Yale;  Center 
for  British  Art  in  New  Haven, 
(Jonnectie:ut  from  on  or  about  Fehruary 

28,  2013,  until  on  or  about  lime  2,  2013, 
cine!  at  ])o,ssihle  aelditie)nal  exhibitions  or 
venues  ye;t  te)  be;  elete;rmine;el,  is  in  the; 
iiiitional  inte;re;st.  1  have:  ordereel  that 
Puhlie:  Neetice  e)f  the;.se  De;te!rminatie)n.s 
be;  puhlisheel  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Fe)r 
furthe;r  infe)rmcition,  inclneling  ;i  list  e)f 
the  exhibit  e)h)i;e;t.s,  contact  Ona  M. 

Hahs,  Attorney-Aelvi.ser,  Office;  of  the 
Le;gal  Aelviser,  IJ.S.  De;partment  e)f  State 
(te;lephone;:  202-()32-()473).  The;  mailing 
aelelress  is  IJ.S.  Department  of  Stiite;,  SA- 
.1,  L/PD,  Fifth  Fle)e)r  (Suite  .1H03), 
Washington,  DC  20.122-0.10.1. 
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Dat(!(l:  lanuary  29.  2013. 

).  Adam  Kndi, 

Principal  Dcputv  Assislanl  Secretary.  Ihireaa 
ol  lulacational  and  Caltnral  Affairs. 
Department  of  .State. 

IKK  Doc.  2013-02401  Kilod  2-1-13:  H;4.'')  anil 
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DEPARTMENT  OF  STATE 

[Public  Notice  8174] 

Notice  of  Availability  of  Finding  of  No 
Significant  Impact  for  the  Proposed 
NOVA  Chemicals  Inc.  Line  20  Facility 
Conversion  Project 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  tlie  public  of  the  availabilitv 
of  the  Dejiartment  of  State’s  Finding  of 
No  Significant  Impact  on  tlie  projiosed 
NOVA  Cliemicals  Inc.  Line  20  Facilities 
Oonversion  Project.  Under  E.O.  13337 
the  Secretary  of  State  is  authorized  to 
issue  Presidential  Permits  for  the 
c;onstruction,  connection,  operation,  or 
maintenance  at  the  borders  of  the 
United  States,  of  facilities  for  the 
exjiortation  or  importation  of  litpiid 
petroleum,  petroleum  jiroducts,  or  other 
non-gaseous  fuels  to  or  from  a  foreign 
country.  NOVA  Chemicals  Inc.  (N()\U\) 
has  aiijilied  to  the  Department  of  State 
(the  Department)  for  reinstatement  of  a 
Presidential  Permit  authorizing  it  to 
oiierate  and  maintain  existing  pipeline 
facilities  at  the  U.S. -Canada 
international  boundary  near  Marysville. 
St.  Clair  County,  Michigan. 

NOVA  states  that  it  intends  to  convert 
the.se  ])ipeline  facilities,  consisting  of 
ajiproximately  1,350  feet  of  12-inch 
diameter  pipeline  (the  Line  20 
Facilities),  from  natural  gas 
transmi.ssion  to  natural  gas  liquids 
transportation  service  in  order  to 
transport  natural  gas  liquids,  jirincijially 
ethane,  from  U.S.  sources  of  supply  to 
a  jietrochemical  complex  locatetl  in 
Corunna,  Ontario,  Canada.  The  Corunna 
complex  is  owned  and  ojierated  bv 
NOVA  Chemicals  (Canada)  Ltd.  (NOVA 
Ltd.)  which,  like  NOVA  Chemit:als  Inc., 
is  a  subsidiary  of  NOVA  Chemicals 
Cor])oration  (NOVA  Corporation). 
According  to  NOVA  its  conversion  of 
the  Line  20  Facilities  from  natural  gas 
to  natural  gas  li(juids  .service  will  return 
the  Line  20  Facilities  to  the  .service  for 
which  a  Presidential  Permit  was  i.ssiied 
in  1980.  Consistent  with  NFPA  (42 
U.S.C.  4321,  (•/  seq.),  the  regulations  of 
the  Council  on  Environmental  Qualitv 
(40  CFR  1 500-1 508),  and  the 
De])artment’s  implementing  regulations 
(22  CFR  part  101,  and  in  jiarticular  22 
C1*’R  101.7(c)),  the  Department  of  State 
has  found  that  i.ssuance  of  a  Presidential 
Permit  authorizing  the  construction. 


connection,  operation,  and  maintenance 
of  the  Cross  Border  Facility  would  not 
have  a  significant  impact  on  the  (juality 
of  the  human  environment.  The  Finding 
of  No  .Significant  impact  was  signed  by 
the  Department  on  january  19,  2013. 

'file  Finding  of  No  Significant  Impact 
is  available  from  the  Department  at: 
htt  p://\y\y\v. slate. gov/H/eni'/djipIicdnt/ 
d  p  plicanls/  c5 4  799  .him. 

FOR  FURTHER  INFORMATION  CONTACT; 
Cenevieve  Walker,  Office  of 
Environmental  Quality  and 
'fransboundary  Issues,  Department  of 
State.  Washington,  DC  20520,  Tel:  202- 
047-9798,  Email:  \vdIkerg@stdtH.aov. 

Dattul;  lanuary  29,  2012. 

(leorgi!  N.  Sililey, 

Director.  Office  of  Environmental  Qinditv  and 
Transhoandary  Issues.  Department  of  State. 

IKK  Doc.  201:1-023(1(1  Kilod  2-1-13;  am) 

BILLING  CODE  4710-09-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Sixty  First  Meeting:  RTCA  Special 
Committee  135,  Environmental 
Conditions  and  Test  Procedures  for 
Airborne  Equipment 

agency:  Federal  Aviation 
Administration  (FAA),  U..S.  Department 
of  Transportation  (DOT). 

ACTION:  Meeting  Notice  of  RTCA  Special 
Committee  135,  Environmental 
Conditions  and  Test  Procedures  for 
Airborne  Eciuipment. 

SUMMARY:  'fhe  FAA  is  issuing  this  notice 
to  advise  the  public  of  the  Sixty-First 
meeting  of  the  RTCA  Special  Committee 
135,  Environmental  Conditions  and  'fest 
Procedures  for  Airborne  Eijuijmient. 
DATES:  The  meeting  will  he  held  March 
21,  2013  from  9  a.m.  to  3  p.m. 
ADDRESSES:  'fhe  meeting  will  be  held  at 
RTCA  Head(iuarters,  1150  18th  St.  NW.. 
.Suite  910,  Washington  DC,  20030. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RTCA  Secretariat,  1150  18th  .Street  NW., 
.Suite  910,  Washington,  DC,  20030,  or  hv 
telephone  at  (202)  330-0052/(202)  833- 
9339,  fax  at  (202)  833-9434,  or  Web  site 
at  http:/ /\v\v\y. it cd.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  .sec;tion  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Ihih.  L.  92- 
40.3,  5  U..S.C.,  A])]).),  notice  is  herehv 
given  for  a  meeting  of  .Special 
Committee  135.  'fhe  agenda  will  include 
the  following: 

March  21,  2013 

•  Chairmen's  (Ipening  Remarks, 
Introductions. 


•  Introduction  of  FAA  Rejiresentative 

•  A])proval  of  .Summary  from  the 

.Sixtieth  Meeting  (RTCA  Paper  No. 

01 2-1 3/.SC1 35-091) 

•  Review  ojien  projiosal.s  for  Users 

Cuides 

•  Review  Working  Croiqi  Drafts 

•  .Section  4 

•  .Section  5 

•  .Section  8 

•  .Section  10 

•  .Section  20 

•  Section  21 

•  New  and  Unfinished  Business 

•  Errata  .Sheet 

•  .Schedule  for  Users  Cuide 

•  Establish  Date  for  Next  .SC-135 

Meeting. 

•  Adjourn. 

Attendance  is  open  to  the  interested 
public  hut  limited  to  space  availability. 
\Vith  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  jiresent  statements  or  obtain 
information  should  contact  the  jier.son 
li.sted  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  jiublic 
may  jire.sent  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Wasliington.  IXi.  on  |anuiirv  24, 
2()i:5. 

Richard  F.  (lon/.alez. 

Management  Analyst,  linsiness  Operations 
Oronp.  A.\(i-A  12.  Eedend  Aviation 
Administration. 

IKK  Doc.  2()i:i-()23:i4  Kilod  2-1-13:  H:4r>  anil 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Nineteenth  Meeting:  RTCA  Special 
Committee  224,  Airport  Security 
Access  Control  Systems 

agency:  Federal  Aviation 
Administration  (FAA),  U..S.  Department 
of  Transportation  (DOT). 
action:  Meeting  Notice  of  RTCA  .Special 
Committee  224,  Airport  .Sec:uritv  Access 
Control  .Sy.stems. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  the  nineteenth 
meeting  of  the  RTCA  .Special  Committee 
224,  Airjiort  .Security  Access  Control 
.Systems. 

DATES:  The  meeting  will  he  held 
February  21.  2013  from  9:00  a.m.^:00 
]).m. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA.  Inc.,  1150  18th  Street  NW.,  Suite 
910,  Washington.  DC  20030. 

FOR  FURTHER  INFORMATION  CONTACT:  fhe 
RTCA  Secretariat,  1150  18th  Street  NW., 
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.Suite  OK).  Washington,  DO  2()()3().  or  1)V 
telephone  at  (202)  833-0330.  fax  at  (202) 
H33-‘)434.  or  Wei)  site  at 
/?///)  ://n'un'.r/rfi.o;j>. 

SUPPLEMENTARY  INFORMATION:  I’nrsnant 
to  section  K)(a)(2)  of  the  ^'e(^eral 
Advisory  ('.oinniittee  Act  (I’nl).  1,.  No. 
‘)2-4()3.  II..S.(;.,  Apj).),  notice  is  lierel)y 

given  fora  meeting  of  .Special 
Oommittee  224.  The  agenda  will  include 
the  following: 

February  21,  2013 

•  Welcome,  Introductions  ^s; 
Administrative  Remarks 

•  Review  and  Approve  Snmmarv  of 
Righteenth  Meeting 

•  ll|)date.s  from  T.SA  (as  recpiired) 

•  Overall  Doi;nment  .Status  Review 

•  Document  .Section  Rej)orts 

•  Appendix  .Section  Re])orts 

•  'fimeand  Place  of  Next  Meeting 

•  Other  Business 

•  Adjourn 

Attendance  is  open  to  the  interested 
public  hnt  limited  to  s])ace  availability. 
\Vith  the  approval  of  the  chairman, 
members  of  the  public  may  ])resent  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  |)resent  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Wasliinglon.  DCi.  on  )anuarv  23. 
2013. 

Kic:liHr(l  F.  (lun/.alez. 

M(in(ig(‘nu;nl  Analyst .  Ihisinoss  Operations 
Ornnp.  A\0-A12.  Federal  Aviation 
Administration. 

IFK  Doc.  2()i;t-0232!)  Filed  2-1-13:  K:4.')  ain| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Seventeenth  Meeting;  RTCA  Special 
Committee  214/EUROCAE  WG-78: 
Standards  for  Air  Traffic  Data 
Communication  Services 

agency:  Federal  Aviation 
Administration  (FAA),  U..S.  Department 
of  Transportation  (DOT). 

ACTION;  R'l’OA  .Special  Committee  214 
held  jointly  with  EIJROCAK  WC-78: 
.Standards  for  Air  Traffic  Data 
('ommnnication  .Services  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RT(;A  .Special  (Committee  214  to  he  held 
jointly  with  RIIROCIAE  WG-78; 
.Stamiards  for  Air  3'raffic  Data 
Communication  .Services. 


DATES:  The  meeting  will  he  held 
hehmary  K),  2013,  from  8:()()  a.m.  to 
1 2:00  a.m. 

ADDRESSES:  The  meeting  will  he  held  at 
RTC;A,  1150  18th  Street  NW.,  Suite  010. 
Washington,  DC  20030. 

FOR  FURTHER  INFORMATION  CONTACT:  I’lie 
RT(',A  .Secretariat,  1150  18th  .Street  NW.. 
.Suite  010,  Washington.  DC  20030,  or  by 
telephone  at  (202)  833-0330,  fax  at  (202) 
833-0434,  or  Web  site  at  hitp:// 
w'W'W.rtcd.oro. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  .section  10(a)(2)  of  the  Federal 
Advisory  Ckimmittee  Act  (Pnh.  L.  02- 
403,  5  l)..S.C..  App.),  notic;e  is  hereby 
given  for  a  meeting  of  .Special 
C:onnnittee  214/RIJR()CAF  WC-78: 
.Standards  for  Air  Tralfic  Data 
Communication  .Services.  The  agenda 
will  include  the  following: 

February  10, 2013 

•  Welcome,  Introductions.  ^ 
Administrative  Remarks 

•  Ai)])roval  of  Agenda 

•  Ap])roval  of  the  minutes  of  Kith 
Plenary  Meeting 

•  Approval  of 'I'erms  of  Reference — Rev- 
3 

•  Ai)j)roval  offihange  1  to  D()-280B/ 
FD-1  K)B  “Interoperability 
Re(|nirements  .Standard  for  ATN 
Baseline  1  (INTEROP  ATN  Bl)” 

•  Other  Business 

•  Adjourn 

Attendance  is  open  to  the  interested 
public  hnt  limited  to  space  availability. 
\Vith  the  ap])roval  of  the  chairman, 
members  of  the  jinhlic  may  pre.sent  oral 
statements  at  the  meeting.  Persons 
wi.shing  to  pre.sent  statements  or  obtain 
information  should  contact  the  ])erson 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  pre.sent  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Wasliinglon.  DCi.  on  )amiarv  23. 
2013. 

Richard  F.  (lon/.aicz. 

Management  Analyst.  Ihisiness  Operations 
Groui).  Fedeixd  Aviation  Administndion. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2012-57  ] 

Petition  for  Exemption;  Summary  of 
Petition  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  jietition  for  exem])tion 
received. 


SUMMARY:  This  notice  contains  a 
siimmary  of  a  petition  seeking  relief 
from  specified  recinirements  of  14  CFR. 
The  ])nrpo.se  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
partici|)ation  in.  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  snmmarv 
is  intended  to  affect  the  legal  status  of 
the  petition  or  its  final  disposition. 

DATES:  (lomments  on  this  jietition  innsl 
identify  the  petition  doc;ket  nnmher  and 
must  he  received  on  or  before  Fehrnarv 
25,2013. 

ADDRESSES:  Yon  may  send  comments 
identified  by  Docket  Nnmher  FAA- 
2012-1307  using  any  of  the  following 
methods: 

•  (iovernniHnl-wide  rulonuiking  wvh 
site:  Co  to  hltp://\y\y\y.ragiiI(itions.gov 
and  follow  the  instructions  for  sending 
vonr  comments  electronically. 

•  Mail:  .Send  comments  to  the  Docket 
Management  Facility;  l)..S.  Department 
of  Transjiortation.  1200  New  jersey 
Avenue  .SE.,  West  Building  Cronnd 
Floor,  Room  W12-140,  Washington,  DC 
20500. 

•  Fax:  Fax  comments  to  the  Docket 
Management  F’acilityat  202-403-2251. 

•  Hand  Dtdivorv:  Bring  comments  to 
the  Docket  Management  Facilitv  in 
Room  W12-140  of  tlie  West  Building 
Cronnd  Floor  at  1200  New  jersey 
Avenue  .SE.,  Wasjiington,  IX],  between  0 
a.m.  and  5  i).m..  Monday  through 
Friday.  exce])t  Federal  holidays. 

Privdcv:  We  will  po.st  all  comments 
we  receive,  without  change,  to  http:// 
WWW. I'dgdldt ions. gov,  including  anv 
])ersonal  information  yon  jirovide. 

Using  the  search  function  of  onr  docket 
Wei)  site,  anyone  can  find  and  I'ead  the 
comments  received  into  any  of  onr 
dockets,  including  the  name  of  the 
individual  sending  the  comment  (or 
signing  the  comment  for  an  a.ssociation, 
business,  labor  union,  etc.).  You  may 
review  DOT's  c:omplete  Privat:y  Act 
Statement  in  the  Federal  Register 
jinhlished  on  April  11, 2()()()  (()5  FR 
19477-78). 

I)oi:kot:To  read  background 
documents  or  comments  received,  go  to 
http://www.reguldlions.gov  at  any  time 
or  to  the  Docket  Management  Facility  in 
Room  W12-140  of  the  West  Building 
Cronnd  Floor  at  1200  New  jersey 
Avenue  SE.,  Washington,  DC.  between  9 
a.m.  and  5  p.m.,  Monday  tlirongh 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Copeland,  ARM-208.  Office  of 
Rulemaking,  Federal  Aviation 
Administration,  800  Independence 
Avenue  .SW.;  Washington,  DC  20591: 


7852 
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email  (in(}w(i.(:oj)(;laii(l@f(i(i.<>ov,  (202) 
2(j7-H()81. 

This  notice  is  |)ul)lish(!(i  i)ursiiant  to 
14  CFR  11.8.''). 

Issued  in  \Vashin{>l()n,  DCi.  on  lannarv  24. 

201  a. 

I.irio  i.iu. 

Diraclor,  Office  of  Hiilaiiuikin^. 

I’etilinn  For  Exemption 

Docket  No.:  FAA-2()12-13()7. 
I^clitioncr:  AeroServicios  De  Latio.sta. 
Section  of  1 4  (iFIi  Affected: 

14  CFR  12n..''i(l)). 

Descri  })tion  of  Belief  So  n<>ht: 
I^ititioner  seeks  an  exeinjition  to  Fart 
129. .'ll!))  to  operate  Metro  SA227 
Aircraft  within  the  IJ.  S.  with  exception 
to  KiAO  Annex  (i  regulations  recpiiring 
Cockpit  Voice  Recorder  (CVR).  Flight 
Data  Recorder  (FDR),  (hound  Froxiinitv 
Warning  System  (GFWS)  and  Traffic 
Ciollision  Avoidance  System  (TCAS)  11. 

IKK  Doc.  20i:M)2:Uifi  I-'ilcd  2-1-1.'):  H:4.t  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Request  To 
Release  Airport  Property  at  the  Rocky 
Mountain  Metropolitan  Airport, 
Broomfield,  CO 

agency:  Federal  Aviation 
Admini.stration  (FAA),  DOT. 

ACTION:  Notice  of  recpiest  to  release 
air|)ort  property. 

SUMMARY:  The  FAA  proiioses  to  rule  and 
invite  public  comment  on  the  relea.se  of 
land  at  the  Rockv  Mountain 
Metrojiolitan  Airport  under  the 
jirovisions  of  Section  12.'i  of  the 
VVendell  H.  Ford  Aviation  Investment 
Reform  Act  for  the  21st  Centurv  (AIR 
21),  now  49  U.S.C.  47107(h)(2)'. 

DATES:  Comments  must  he  received  on 
or  before  March  (i,  2013. 

ADDRESSES:  C.omments  on  this 
application  may  he  mailed  or  delivered 
to  the  FAA  at  the  following  addre.ss:  Mr. 
(ohn  F.  Bauer,  Manager.  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Airports  Division, 
Denver  Airports  District  Clffice,  2080.5  E. 
08th  Avenue,  .Suite  224.  Denver, 
Colorado  80249-0301. 

In  addition,  one  cojiv  of  anv 
comments  submitted  to  the  FAA  mu.st 
he  mailed  or  delivered  to  Mr.  Kenneth 
E.  Maenpa,  Airport  Director,  Rockv 
Mountain  Metrojiolitan  Aii'iiort, 
Broomfield,  (k)lorado,  at  the  following 
address:  Mr.  Kenneth  E.  Maenjia, 

Airjiort  Director,  Rocky  Mountain 
Metropolitan  Airjiort,  117.5.5  Airport 
Way,  Broomfield,  Colorado  80021. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Marc  Miller,  Colorado  Engineer/ 
Conijiliance  .Sjiecialist,  Federal  Aviation 
Admini.stration,  Northwest  Mountain 
Region,  Denver  Air]K)rts  District  Office, 
20805  E.  ()8th  Avenue,  .Suite  224, 

Denver,  (kilorado  80249-0301. 

The  recpiest  to  relea.se  jirojierty  may 
he  reviewed,  by  appointment,  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on  the  request 
to  relea.se  property  at  the  Rocky 
Mountain  Metropolitan  Airport  under 
the  jirovisions  of  the  AIR  21  (49  IJ..S.C. 
47107(h)(2)). 

On  january  15,  2013,  the  FAA 
determined  that  the  recpiest  to  relea.se 
property  at  the  Rocky  Mountain 
Metrojiolitan  Aiqiort  submitted  hv 
Jefferson  County  meets  the  procedural 
recpiirements  of  the  Federal  Aviation 
Administration.  The  FAA  may  approve 
the  recpiest,  in  whole  or  in  part,  no  later 
than  Marc:h  (i,  201 3. 

The  following  is  a  brief  overview  of 
the  recpiest: 

Jefferson  County  is  proposing  the 
release  from  the  terms,  c:c)nditic)n.s, 
reservations,  and  re.stric:tions  on  a  120 
ac;re  parc;el  of  ac:cpnrecl  by  Jefferson 
(kninty  on  June  2,  1959.  'I’his  pro])erty 
was  transferred  to  the  Jefferson  (knmty 
Airport  Authority  in  April  of  IttOO.  With 
the  dissolution  of  the  Airport  Authoritv 
in  1998,  this  projierty  ownershij)  was 
then  transferred  hac:k  to  Jeffer.son 
(’.ounly,  as  the  airport  sjionsor,  January 
1 1 ,  1999.  Elevation  c:c)n.straint.s  of  this 
parc:el  c:omparecl  to  the  Runway 
environment  makes  it  unu.sahle  for 
air])ort  development.  The  property  i.s 
c:urrently  being  lea.sed  to  the  Citv  of 
Westmin.ster,  and  c:c)nsi.sts  of  the  l)ac:k 
nine  holes  of  the  Heritage  (jolf  Course. 
The  expec:tecl  use  of  the  property  i.s  to 
remain  a  golf  course  with  the  City  of 
Westminster  having  ownership.  The 
j)roc:eeds  for  the  disjio.sal  of  the  projierty 
will  he  at  fair  market  value  and  will  he 
utilized  to  c:omplete  a  much  needed 
taxiway  to  enhanc:e  safety  within  the 
hangar  area  on  the  airfield.  This 
])ro])C).secl  taxiway  is  identified  on  the 
c:urrent  Airport  Layout  Flan. 

Any  person  may  inspec:t,  by 
apjiointment,  the  recpiest  in  jierscm  at 
the  FAA  c)ffic:e  listed  above  under  FOR 
FURTHER  INFORMATION  CONTACT. 

In  addition,  any  per.son  may,  upon 
apjiointment  and  recpie.st,  in.spec:t  the 
ap])lication,  notice  and  other  documents 
germane  to  the  aj)plic:atic)n  in  per.son  at 
the  .St  George  Airport. 


Issiiect  in  Dtiiivcir.  Colorado,  on  lannarv  1.5. 
20i:). 

John  I’.  Baiiur, 

M(in(i<’er.  Denver  Airports  District  Office. 

|1R  Dtic.  2(n:i-02:)21  I’ilwl  2-1-1:):  »:4.S  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-201 3-0011] 

Qualification  of  Drivers;  Exemption 
Applications;  Diabetes  Mellitus 

agency:  Federal  Motor  Carrier  .Safetv 
Administration  (F'MC.SA). 

ACTION:  Notic:e  of  applic:ations  for 
exemjition  from  the  diabetes  mellitus 
recpiirement:  recpie.st  for  c:omment.s. 

SUMMARY:  FMC.SA  announces  rec:eipt  of 
ap])lic:ations  from  19  individuals  for 
exemjition  from  the  jirohibition  again.st 
jiersons  with  insulin-treated  diabetes 
mellitus  (ITDM)  operating  c:ommerc:ial 
motor  vehicles  (('.MYs)  in  interstate 
cc)mmerc:e.  If  granted,  the  exemptions 
would  enable  these  individuals  with 
rrilM  to  operate  C-MVs  in  interstate 
commerc:e. 

DATES:  ('.omments  mu.st  he  rec:eivecl  on 
or  before  Marc:h  (i,  2013. 

ADDRESSES:  You  may  suhinit  comments 
hearing  the  Federal  Docket  Management 
.System  (FDMS)  Docket  No.  FMCSA- 
201 3-0011  using  any  of  the  following 
methods: 

•  Federal  eRidenuiking  Portal:  Cio  to 
htti)://\v\v\v. regnlations.gov.  Follow  the 
on-line  in.struc;tic)n.s  for  submitting 
c:omment.s. 

•  A7c//7;  Dc)c;ket  Management  Fac;ility: 
IJ.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  VVest  Building 
Ciround  F’loor,  Room  Wl  2-140, 
Washington,  DC  20590-0001. 

•  Hand  Del iverv:  West  Building 
Ground  Floor,  Room  \\D  2-140,  1200 
New  Jersey  Avenue  .SE.,  Washington, 
IXk  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  exc:e])t  Federal 
Holidays. 

•  Ec/.v;  1-202-493-2251. 

Instructions:  Each  submission  mu.st 

inc.lucle  the  Agenc:y  name  and  the 
dc)c;ket  numbers  for  this  nc)tic:e.  Note 
that  all  c;c)mments  received  will  he 
posted  without  c;hange  to  http:// 

WWW. regnlations.gov.  inc;lucling  any 
personal  information  provided.  Flease 
see  the  Frivac:y  Ac:t  heading  below  for 
further  information. 

Docket:  For  ac:c:ess  to  the  cloc.ket  to 
read  hac:kgrc)und  clc)c:ument.s  or 
c:c)mment.s.  go  to  http:// 
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\\’ww.r(^t’iil(iti()iis.<’ov  i\\  any  time  or 
Room  VVI 2-140  on  the  ground  level  of 
the  West  Building,  1200  New  Jersey 
Avenue  SE.,  Washington,  IXi,  between  0 
a.m.  and  .1  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
I'ederal  DockiJt  Management  System 
(FDMS)  is  available  24  hours  each  day. 
3(i.'i  days  (^ach  year.  If  yon  want 
acknowledgment  that  we  received  yonr 
comments,  j)lease  include  a  self- 
addresscul,  stami)ed  envelope  or 
])o.stcard  or  print  the  acknowledginnent 
j)age  that  aj)pears  after  submitting 
comments  on-line. 

Privacy  Act:  Anyonv,  may  search  the 
electronic  form  of  all  comments 
received  into  any  of  onr  dockets  hv  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  person  signing  the 
{;omment.  if  submit l(!d  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
Yon  may  rex'iew  DOT’s  Privacy  Act 
Statem(!nt  for  the  Feiieral  noc;ket 
Management  System  (FDM.S)  pnhlislied 
in  the  Federal  Register  on  December  29, 
2010  [75  FR  82132).  or  yc)n  may  visit 
htli)://\v\v\v.op().o()v/fdsvs/pk}i/PR-2()l()- 
1 2-2f)/p(if/2()  1  (}-:V2ii  7(i.pdf. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Papj).  (ihief.  Medical 
Programs  Division,  (202)  3(i()-4001. 
fnu'saiucdical@doi.yov.  FM(  iSA . 
De|)artment  of Transj)ortation.  1200 
New  J(!rsev  Avenue  Sfk.  Room  W04- 
224,  Washington,  DC  20.'590-0001. 

Office;  hours  are  from  8:30  a.m.  to 
p.m.,  Monday  through  Friday.  exce|)t 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  3113(j(e)  and  3131.'), 
FMCSA  may  grant  an  exemption  from 
the  Federal  Motor  Carrier  Saf(;ty 
Regulations  for  a  2-year  period  if  it  finds 
“such  exemption  woidd  likely  achieve  a 
level  of  .safety  that  is  equivalent  to  or 
gr(;aterthan  the  lev(;l  that  would  he 
achieved  absent  such  t;xem])tion.”  3’he 
.statute  also  allows  the  Agenev  to  renew 
(;xem})tions  at  the  end  of  the  2-year 
p(;riod.  The  19  individuals  list(;d  in  this 
notice  have  recently  requested  such  an 
exemjjtion  from  the  diabetes  prohibition 
in  49  CFR  391.41(h)(3).  which  applies  to 
drivers  of  (iMVs  in  interstate  commerce. 
Accordingly,  the  Ag(;ncy  will  evaluate 
the  (pialifications  of  each  applicant  to 
determine  whether  granting  the 
exemption  will  achieve  the  recpiired 
level  of  safety  mandated  by  the  statutes. 

Qiialiiications  of  Applicants 

Nicholas  Bolton 

Mr.  Bolton.  22.  has  had  I  TIIM  since 
1991.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 


severe  hyjjoglvcemic  reactions  resulting 
in  loss  of  con.scionsness,  reipiiring  the 
assi.stance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  ocenrnid  without  warning  in  the 
])a.st  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episod(;s  in 
the  last  .')  vears.  His  endocrinologist 
certifies  that  Mr.  Bolton  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  C^MV 
safely.  Mr.  Bolton  meets  the 
nicpiirements  of  the  vision  .standard  at 
49  CFR  391.41(h)(l()).  His 
ophthalmologist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  1  le  holds  a  (]lass  D 
operator’s  license  from  New  York. 

Isaias  (iomez 

Mr.  Comez.  .'54.  has  had  ITDM  since 
2009.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  loss  of  conscionsne.ss,  riicpiiring  the 
a.ssi stance  of  another  ])erson.  or 
resulting  in  imjiaired  cognitive  function 
that  occurred  without  warning  in  the 
])a.st  12  months  and  no  recurrent  (2  or 
more)  seven;  hvpoglvctJmic  epi.sod(;s  in 
the  la.st  .')  yi;ars.  His  endocrinologi.st 
certifies  that  Mr.  Comez  understands 
dial)et(;s  manag(;ment  and  monitoring, 
has  .stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive;  a  (iMV 
safely.  Mr.  Comez  nu;(;ts  the  vision 
reepiirements  of  49  CFR  391.41(h)(l()). 

His  ophthalmologi.st  examined  him  in 
2012  and  certified  that  he  has  stable 
proliferative  diah(;tic  retinopathy.  He 
holds  a  (dass  A  CDL  from  Indiana. 

Brandon  E.  IlandctI 

Mr.  Hamlett,  40,  has  had  ITDM  since 
2000.  His  endocrinologi.st  examined  him 
in  2012  ami  certified  that  he  has  had  no 
severe  hyjioglycemic  reactions  resulting 
in  loss  of  consciousness,  recpiiring  the 
a.ssi.stance  of  another  p(;r.son,  or 
resulting  in  impaired  cognitive  function 
that  oc:cnrred  without  warning  in  the 
past  12  months  and  no  nienrrent  (2  or 
more)  seven;  hypoglycemic  (;pisodes  in 
the  last  .')  y(;ars.  His  (;ndocrinologist 
certifies  that  Mr.  Hamlett  nnderstamls 
diah(;tes  management  and  monitoring, 
has  .stable  control  of  his  diabetes  using 
insulin,  and  is  ahh;  to  drive  a  (]MV 
safely.  Mr.  Hamlett  meets  the  vision 
requirements  of  49  CFR  391 .41(h)(10). 
His  ophthalmologi.st  (;xamined  him  in 
2012  and  certified  that  he  does  not  have 
diahi;tic  retinoj)athy.  He  holds  a  Class  C 
operator’s  license  from  Nevada. 

Douglas  F.  K(dlcr 

Mr.  Keller,  30,  has  had  ITDM  since 
2002.  His  endocrinologist  examined  him 


in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  r(;action.s  resulting 
in  loss  of  con.scionsm;ss,  r(;(pnring  the 
assistance  of  another  jierson,  or 
resulting  in  impair(;d  cognitive  function 
that  occurred  without  warning  in  the 
jiast  12  months  and  no  recnrr(;nt  (2  or 
more)  seven;  hypoglycemic  (;pi.sod(;s  in 
the  last  .')  years.  His  endocrinologist 
c(;rtifies  that  Mr.  Keller  understands 
diabetes  management  and  monitoring, 
has  stahh;  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  (^MV 
.safely.  Mr.  Keller  meets  the  vision 
reipiirements  of  49  (’.FR  391 .41  (h)(l()). 

His  optometri.st  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Class  C 
CDL  from  Michigan. 

Mark  B.  LocscI 

Mr.  Loesel,  ."lO,  has  had  ITDM  since 
2000.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
.severe  hypoglycemic  r(;action.s  resulting 
in  loss  of  conscionsne.ss,  reijniring  the 
assistance  of  another  ])erson,  or 
resulting  in  imjiaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  r(;cnrrent  (2  or 
mon;)  .severe  hy])oglycemic  ejiisorles  in 
the  last  .')  years.  His  endocrinologi.st 
certifies  that  Mr.  Loesel  understands 
diah(;tes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  ahh;  to  drive  a  CMV 
safely.  Mr.  Loesel  me(;t.s  the 
reipiirements  of  the  vision  standard  at 
49  CFR  391.41(h)(l()).  His 
ophthalmologist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinojiathy.  He  holds  a  (3as.s  B 
CDL  from  Wisconsin. 

Steven  A.  Marion 

Mr.  Marion,  .'ll,  has  had  LI’DM  since 
1998.  His  endocrinologi.st  examined  him 
in  2012  and  certified  that  he  has  had  no 
seven;  hypoglycemic  reactions  resulting 
in  loss  of  consciousness,  recpiiring  the 
assistance  of  another  jierson,  or 
resulting  in  impaired  cognitive  function 
tliat  occurred  without  warning  in  the 
past  12  months  and  no  r(;cnrn;nt  (2  or 
more)  .severe  hyiioglycemii:  ejiisodes  in 
the  last  ."I  years.  His  endocrinologist 
certifies  that  Mr.  Marion  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  ahh;  to  drive  a  CMV 
.safely.  Mr.  Marion  meets  the  vision 
retpiirements  of  4‘)  CFR  391.41  (1))(1()). 
His  ophthalmologist  examined  him  in 
2012  and  certified  that  he  has  stable 
nonproliferative  diabetic  retinopathy. 

He  holds  a  Class  D  operator’s  license 
from  Mas.sachnsetts. 
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Idson  E.  McAnnallv 

Mr.  McAnnally,  34,  has  liad  ITDM 
since  2012.  His  endocrinologist 
examined  him  in  2012  and  certified  that 
lie  has  had  no  .severe  hypoglycemic 
reactions  resulting  in  loss  of 
conscion.sness,  reejuiring  the  a.ssistance 
of  another  iier.son,  or  resulting  in 
iinjiaired  cognitive  function  that 
occurred  without  warning  in  the  |)ast  12 
months  and  no  recurrent  (2  or  more) 
.seviire  hyiioglycemic  ejiisodes  in  the 
la.st  5  years,  llis  endocrinologist  certifies 
that  Mr.  McAnnally  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insidin.  and  is  able  to  drive  a  CMV 
.safely.  Mr.  McAnnally  meets  the  vision 
nuiuirements  of  49  Cld<  391.41  (h)(l()). 

Mis  optometri.st  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathv.  He  holds  a  Class  A 
CDL  from  Alabama'. 

Uobdvt  IV.  Moen 

Mr.  Moen,  37,  has  had  ITDM  since 
2012.  His  endoc.rinologi.st  examined  him 
in  2t)12  and  certified  that  he  has  had  no 
.severe  hyjioglycemic  reactions  resulting 
in  loss  of  consciousness,  recpiiring  the 
assistance  of  anotlKir  person,  or 
nisulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurnmt  (2  or 
more)  .severe  hypoglycemic  episodes  in 
the  la.st  .5  years.  His  endocrinologist 
certifies  that  Mr.  Moen  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  (iMV 
.safely.  Mr.  Moen  meets  the  vision 
nuiuirements  of  49  CFR  391.41  (1))(10). 
His  ojjtometri.st  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinojiathy.  He  holds  a  Class  B 
CDL  from  Iowa. 

Craig  S.  Moran 

Mr.  Moran,  50,  has  had  ITDM  since 
1909.  His  endocrinologi.st  examined  him 
in  2012  and  certified  that  he  has  had  no 
.severe  hypoglvcemic:  reactions  resulting 
in  loss  of  consciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impainul  cognitive  function 
that  occurred  without  warning  in  tin; 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hy])oglycemic  episodes  in 
the  la.st  5  years.  His  endocrinologist 
c:ertifie.s  that  Mr.  Moran  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
.safely.  Mr.  Moran  meets  the 
re(iuirement.s  of  the  vision  standard  at 
49  CFR  391.41(h)(l()).  His  optometrist 
examined  him  in  2012  and  certified  that 
he  does  not  have  diabetic  retinopathy. 


He  holds  a  Class  C  operator’s  licen.se 
from  California. 

Wayna  A.  Oiuirusak 

Mr.  Ondru.sek,  71,  has  had  I  TDM 
since  2012.  His  endocrinologi.st 
examined  him  in  2012  and  certified  that 
h(!  has  had  no  severe  hypoglycemic 
reactions  resulting  in  loss  of 
con.sciousiKJSs,  reepnring  th(i  assistance; 
of  another  person,  or  resulting  in 
im])air(;d  cognitive;  functie)n  that 
e)e;curre;el  without  warning  in  the  pa.st  12 
me)nths  anel  no  r(;e:urrenl  (2  or  more) 
.se;vere;  hvj)e)glvce;mic  e;pi.se)ele;s  in  the 
la.st  5  ye;ar.s.  His  eiuelejc.nnolejgist  certifit;.s 
that  Mr.  Onelru.se;k  unele;r.stanel.s  eliabetes 
manageanent  anel  monitoring,  has  stable; 
control  of  his  eliahete;.s  using  insulin, 
anel  is  able  te)  drive  a  (]MV  safelv.  Mr. 
Onelrusek  mee;t.s  the  vision  re;eiuire;ments 
of  49  CFR  391.41{b){10).  His 
ophthalmolejgist  e;xamine;d  him  in  2012 
anel  e:e;rtifie;d  that  he  eloe;.s  ne)t  have 
eliahetic.  re;tino|)athy.  He  holels  a  Class  A 
CDL  fre)m  Pennsylvania. 

Lanicia  /?.  Rilav 

Ms.  Riley,  31.  has  hael  ITDM  sine.e 
2012.  Her  e;neloe:rine)le)gi.st  examineel  he;r 
in  2012  <md  e;ertifieel  thiit  she  has  hael 
ne)  .seve;re;  hv])e)glye:e;mie:  r(;ae:tion.s 
re;sulling  in  loss  e)f  e;e)n.se;ie)n.sne;s.s, 
re;e|niring  the  a.ssi.st<me;e  e)f  ane)the;r 
|)e;r.se)n.  e)r  re;.sulting  in  impaire;el 
e:e)gnitive  funedieen  that  e)e:e:nrre;el  withe)nt 
warning  in  the  pa.st  12  meniths  anel  ne; 
r(;e;nrre;nt  (2  or  ineire)  .seve;re; 
hype)glye:e;mie:  e;pi.soeli;.s  in  the;  last  5 
years.  Her  enele)e:rinole)gi.st  e:e;rtifie;.s  that 
Ms.  Rih;y  uneler.stanels  eliabet(;.s 
manage;me;nt  emel  monitoring,  has  stable 
e:e)ntrol  of  he;r  elialK;ti;.s  using  insidin, 
and  is  able  to  drive  a  CMV  safely.  Ms. 
Rilev  me;et.s  the  vision  rt;e]uire;ments  of 
49  CFR  391.41(h)(10).  Her  optometrist 
examined  her  in  2012  anel  certifiexl  that 
she;  eloe;.s  neit  have  eliahetic  retinojiathv. 
She  liolds  a  Class  A  CDL  from  Texas. 

Mark  L.  Sandager 

Mr.  Sanelager,  00,  has  hael  ri'DM  since 
1980.  His  eneleicrineilogist  examine;d  him 
in  2012  anel  e:e;rtifieel  that  he  has  had  ne) 
.si;vere  hvpe)glyce;mie:  re;ae;tion.s  reisulting 
in  loss  e)f  e:onse:ie)nsne;.ss,  re;ejuiring  the 
assistiinex;  eif  ane)ther  ])e;rse)n,  e)r 
re;.sulting  in  impaireel  e:e)gnitive  funedion 
that  oe:e:urre;d  without  warning  in  the 
past  12  me)nth.s  anel  no  reeairrent  (2  e)r 
me)re;)  .sevi;re  hyj)oglye:e;mic  e;i)ise)ele;.s  in 
the  List  5  ye;ars.  His  e;nele)e;rine)le)gist 
e:ertifie;s  that  Mr.  Saiuhiger  nnele;r.stanels 
eliaheteis  mancige;ment  anel  me)nite)ring. 
has  stable  e:e)ntre)l  e)f  his  eliabetes  using 
insulin,  anel  is  able  to  elrive  a  (iMV 
safelv.  Mr.  Sanelager  nu;et.s  the  visiejn 
r{;quireme;nt.s  of  49  CFR  391.41(h)(10). 
His  e)phthalmologi.st  examineel  him  in 


2012  anel  certifieel  that  he;  has  stable 
neinproliferative  diabetic  retinopathv. 

He  holds  a  (Mass  D  ope;rate)r’.s  liceai.se 
frean  Minn(;.sota. 

Sanjiial  L.  Sargio 

Mr.  Se;rgie),  22.  has  hael  ri’DM  sine:e 
1995.  His  enele)e:rine)le)gist  examineel  him 
in  2012  and  i:ertifie;el  that  he  has  hael  no 
.severe  hy])e)glyce;mie;  re;aedions  resulting 
in  loss  e)f  e;e)n.se:ion.sne;ss.  re;qniring  the 
assistanex;  e)f  ane)the;r  ])e;r.son.  or 
resulting  in  impaireel  e;ognitive  function 
that  e)e:e:urreel  without  warning  in  the 
pa.st  12  months  anel  no  reeairrent  (2  or 
ineire)  severe;  hy])oglye:emie:  episeides  in 
the  la.st  5  ye;ar.s.  His  eiuloeainoleigist 
e:ertifie;s  that  Mr.  Sergio  unelerstanels 
eliabetes  management  anel  memitoring. 
has  stable  control  of  his  elial)et(;.s  using 
insulin,  anel  is  able  to  drive  a  CMV 
safely.  Mr.  Se;rgie)  meets  the 
requirements  of  the  vision  stanelard  at 
49  CFR  391.41(h)(10).  His  ojitometri.st 
e;xamine;el  him  in  2012  anel  certifie;el  that 
he  ele)e;s  not  have;  eliahetic  retineijiathy. 

He  holels  <i  Class  D  ope;rate)r’.s  lie;en.se 
freim  Massachn.setts. 

Jason  L  Shaw 

Mr.  Shaw,  30,  has  hael  ITDM  sinea; 
1998.  His  eneleieainoleigist  examineel  him 
in  2012  anel  e;erlifle;el  that  he  has  hael  nei 
.si;vere;  hype)glye:e;mie:  re;aedie)n.s  reisulting 
in  lei.ss  eif  e:on.se:iou.sne;.ss.  re;eiuiring  the 
assistanex;  eif  another  peirsein.  eir 
re;.sulting  in  impaireel  ceignitive  fimedieni 
that  oexxirreel  withenit  warning  in  the 
pa.st  12  inemths  anel  no  re;e;urrent  (2  eir 
me)re)  severe;  hypoglvcemic  episeieles  in 
the  last  5  ye;ars.  His  endeieirinoleigist 
ex;rtifie;.s  that  Mr.  Shaw  nnele;r.stanel.s 
elial)i;te.s  management  anel  meiniteiring, 
has  stable  e:ontrol  of  his  eliabetes  using 
insulin,  anel  is  able  te)  drive  a  (]MV 
safely.  Mr.  Shaw  meets  the  requirements 
e)f  the  vision  stanelarel  at  49  CFR 
391.4l(b)(10).  His  e)])tometri.st  e;xamineel 
him  in  2012  and  ex;rtifie;el  that  he  eloes 
not  have;  dial)e;tic  re;tinopathv.  He  holels 
a  Cla.ss  D  e)perate)r’s  liex;nse  from 
Oklahoma. 

Paul  M.  Shiark 

Mr.  Shie;rk,  43,  heis  hael  ITDM  since 
2011.  His  e;nele)e:rine)logisl  e;xamine;el  him 
in  2012  and  ex;rtifie;el  that  he  has  hael  no 
.severe;  hvi)oglyex;mic  re;aedie)n.s  re;snlting 
in  le)ss  of  ex)nse;ie)u.snes.s,  re;eiuiring  the 
assistanex;  of  ane)the;r  pe;rson,  or 
resulting  in  impaire;el  ex)gnitive  funedie)n 
that  oexxirreel  without  warning  in  the 
j)a.st  12  months  anel  lU)  recurrent  (2  or 
ineire)  .se;vere  hypoglyexxnie;  e;pi.se)ele;.s  in 
the  la.st  5  years.  His  endoexineileigist 
(xirtifies  that  Mr.  Shierk  nneler.stanels 
diahedes  management  and  memitoring, 
has  stable  conti  e)l  of  his  eliaheteis  using 
insulin,  and  is  able  to  elrive  a  CMV 
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.safely.  Mr.  Shierk  meets  the  vision 
n!(|iiirements  of  49  391.41(1))(10). 

His  optometrist  examined  liim  in  2012 
and  certified  that  he  does  not  have 
dial)etic  retinopatliy.  lie  liolds  a  (Hass  A 
(iOL  from  Oregon. 

Kailm'  j.  Skroko 

Ms.  Skroko.  2(),  has  had  ITDM  since 
1999.  1  ler  endocrinologist  examined  her 
in  2012  and  certified  that  she  has  had 
no  severe  hyj)oglycemic  reactions 
resulting  in  lo.ss  of  consciousness, 
recpiiring  the  assistance  of  another 
j)erson.  or  resulting  in  impaired 
cognitive  function  that  occurred  without 
warning  in  the  past  12  months  and  no 
recurrent  (2  or  more)  sevcjre 
hypoglycemic  epi.sodes  in  the  last 
years.  Her  endocrinologist  certifies  that 
Ms.  Skroko  understands  diabetes 
management  and  monitoring,  has  stable 
control  of  her  diabetes  using  insulin, 
and  is  able  to  drive  a  CMV  safely.  Ms. 
Skroko  meets  the  recinirements  of  the 
vision  standard  at  49  C^FR  391.41(1))(1()). 
Her  oj)tometrist  examined  her  in  2012 
and  certified  that  she  does  not  have 
diabetic  retinoj)athy.  She  holds  an 
operator's  license  from  Indiana. 

SdiiKintha  K.  Tsuchivci 

Ms.  Tsuchiya.  27,  has  had  miM  since 
1990.  H(!r  endocrinologist  examined  her 
in  2012  and  certified  that  she  has  had 
no  severe  hypoglycemic  reactions 
resulting  in  loss  of  consciousness, 
nujuiring  the  assistance  of  another 
|)(;rson,  or  resulting  in  impaired 
cognitive  function  that  occurred  without 
warning  in  the  i)ast  12  months  and  no 
recurrent  (2  or  mond  severe 
hypoglycemic  epi.sodes  in  the  last  .5 
years.  Her  endocrinologist  certiluis  that 
Ms.  Tsuchiya  understands  diabetes 
management  and  monitoring,  has  stable 
control  of  her  diabetes  using  insulin, 
and  is  able  to  drive  a  ("MV  safely.  Ms. 
Tsuchiya  meets  the  re(juirements  of  the 
vision  standard  at  49  CFR  391.41(h)(l()). 
Her  oj)tt)metrist  examined  her  in  2012 
and  certified  that  she  does  not  have 
diabetic  retinopathy.  She  holds  a  ("lass 
("  operator's  license  from  (California. 

David  IT.  West 

Mr.  West,  .54.  has  had  n’DM  since; 
2010.  His  endocrinologi.st  examined  him 
in  2012  and  certified  that  he  has  had  no 
.severe  hyiJoglycemic  reactions  resulting 
in  lo.ss  of  con.scionsness.  reciniring  the 
assistance  of  another  ]K;r.son.  or 
resulting  in  imj)aired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurr(;nt  (2  or 
more)  sev(;re  hy])oglycemic  e})i.sode.s  in 
the  last  5  years.  His  endocrinologi.st 
certifies  that  Mr.  West  understands 
diabetes  management  and  monitoring. 


has  stable  t.'ontrol  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  (CMV 
safely.  Mr.  We.st  meets  the  r(;(inirement.s 
of  the  vision  standard  at  49  (CFR 
391 .41(h)(10).  His  optometrist  examined 
him  in  2012  and  certified  that  In;  do(;s 
not  have  diabetic  r(;tino|)athy.  He  holds 
a  (Class  E  operator’s  lic(;nse  from 
Missouri. 

luigana  H.  Zollnar,  U 

Mr.  Zollner,  51,  has  had  I'fDM  since 
2012.  His  endocrinologist  examined  him 
in  2012  and  certified  that  Ik;  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  lo.ss  of  con.scionsne.ss,  reipiiring  the 
assistance  of  anoth(;r  person,  or 
resulting  in  im])aired  cognitive  function 
that  occurred  without  warning  in  tin; 
pa.st  12  months  and  no  recurrent  (2  or 
more)  .severe  hypoglycemic  episodes  in 
the  la.st  5  years.  His  endocrinologi.st 
certifies  that  Mr.  Zollner  understands 
diabetes  management  and  monitoring, 
has  .stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Zollner  meets  the  vision 
requirements  of  49  CFR  391.41(h)(l()). 
His  optometrist  examined  him  in  2012 
and  certifi(;d  that  he  does  not  have 
diabetic  r(;tinopathy.  He  holds  a  (Class  A 
(CDL  from  Ohio. 

R(;(|uesl  for  (Comments 

In  accordant;  with  49  IJ.S.C.  31130(e) 
and  31315,  FM(CSA  recpiests  public 
comment  from  ail  inter(;.sted  persons  on 
the  exemption  petitions  de.scril)(;d  in 
this  notice.  We  will  consid(;r  all 
comments  received  before  the  close  of 
hnsine.ss  on  the  closing  date  indicat(;d 
in  the  dale  section  of  tin;  notice. 

FM(C.SA  notes  that  section  4129  of  the 
Safe,  Acconntahh;,  Flexible;  and 
Efficient  Transportation  Equity  Act:  A 
L(;gacy  for  Users  reejuines  the  Secn;tary 
to  revise  its  diabetes  exemption  program 
e.stahlished  on  Septemh(;r  3,  2003  (08  FR 
52441).'  The  revision  must  jjrovide  for 
individual  assessment  of  ilrivers  with 
diah(;te.s  mellitus,  and  he  consistent 
with  the  criteria  desi:rih(;d  in  section 
4018  oi  the  Transportation  Ecinity  Act 
for  the  21st  ("entnry  (49  U.S.(C.  31305). 

Section  4129  reepiires:  (1)  Elimination 
of  the;  r(;{juirem(;nt  for  3  years  of 
experience;  e)pe;rating  (CMVs  while;  being 
tre;ate;el  with  insidin;  anel  (2) 
e;.stahli.shment  of  a  spe;cifie;d  minimum 
perioel  of  insulin  use  le)  demonstrate; 
slahle  e:e)ntrol  of  eliahe;te;s  hefeere;  he;ing 
alle)we;el  te)  o])e;rate  a  (CM\^ 

In  re;.spe)n.se;  te)  se;e:tion  4129,  FM(CSy\ 
maele;  innneeliate  re;vi.sie)ns  te)  the; 


'  .Siiclidii  412!)(it)  rotors  lo  llio  2t)():;  ii()tii:o  as  a 
“liiial  riilo."  llowovor.  IIk;  20():i  iioticodiet  not  issuo 
a  ''filial  riilo"  liiil  did  oslalilisli  llio  ))r()(:odiiros  and 
standards  for  issiiins  oxoinplions  for  drivors  willi 

iroM. 


eliah(;te;,s  e;xe;m])tie)n  ])re)gram  eistahlisheel 
by  the  September  3,  2003  ne)lie:e;. 

FMCCSA  di.se:ontinne;d  use  e)f  the  3-ye;ar 
driving  e;xperiene:(;  and  fulfille;el  the 
re;e|nire;me;nts  of  se;e:tie)n  4129  while; 
e:e)nlinning  te)  ensure  that  ope;ratie)n  e)f 
(CMVs  by  eh'ive;r.s  with  1 1’DM  will 
achieve;  the  n;e|nisite  level  of  safe;ty 
re;einir(;el  e)fall  exemptieens  grante;ei 
uneler  49  l]S(C.  31130  (e). 

Se;f;lion  4129(d)  idse)  elire;e:te;el  FM(CSA 
te)  ensure;  th;it  elrive;rs  of  (CMVs  with 
ITDM  are;  not  held  to  a  highe;r  standiird 
than  e)the;r  drivers,  with  the  e;xt:e;ptie)n  e)f 
limiteel  eeperating,  meenitoring  and 
meelie;al  re;eiuirements  that  are;  ele;eme;el 
me;die:itlly  net:e;.ssary. 

The;  FM(CSA  e:e)ne:lneieel  that  all  e)f  the 
eeperating.  monitoring  and  me;elie:al 
requireKiients  .set  out  in  the;  Se;])t(;ml)e;r  3, 
2003  ne)tif:e;,  e;xe:e;pt  as  modified,  we;re;  in 
e:e)mpliane;e  with  .sectie)n  4129(el). 
The;re;fe)re;,  all  of  the  re;e]uire;me;nt.s  se;t 
out  in  the;  September  3,  2003  notie.e, 
e;xe:e;pt  as  meeelifieel  by  the  ne)tie:e  in  the; 
Federal  Register  on  Nove;ml)e;r  8,  2005 
(70  FR  07777),  remain  in  e;ffe;e:t. 

Issuoei  on;  )amiary  18.  201  :i. 

Larry  \V.  Mine)!', 

Assneidia  Adminisimtor  for  Policy. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[FMCSA  Docket  No.  FMCSA-201 2-0349] 

Qualification  of  Drivers;  Exemption 
Applications;  Diabetes  Mellitus 

AGENCY:  Fe;deral  Me)tor  Carrier  Safety 
Aehninistration  (FM("SA),  DOT 
ACTION:  Notice  of  final  disposition. 

SUMMARY:  FM("SA  annonneies  its 
ele;e;ision  to  e;xe;m])t  12  inelividnals  freein 
its  rule  ])rohil)iting  jeersons  with 
insnlin-treateel  eliahetes  mellitus  (ITDM) 
from  operating  e;omme;rcial  motor 
ve;hie:li;s  (("MVs)  in  interstate  e:e)mme;re:e;. 
The;  exemptions  will  enable  the.se; 
indivielnals  to  e)perate;  CMVs  in 
interstate;  e;e)mme;re;e;. 

DATES:  The;  e;xe;m|)tions  are;  e;ffe;e:tive; 
Fe;hrnary  4,  2013.  The;  exenqetions 
e;x])ire;  on  Fehrnary  4,  2015. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine;  M.  Raj)]),  (Chi(;f.  Me;elie:al 
Pre)grams  Divisieen,  (202)  3()()-4001. 
fmcsaniadi(:al@dot.<>ov,  FMC.SA,  Reeom 
W()4-224,  De;partme;nt  e)f 
Transj)e)rtatie)n,  1200  Ne;w  jersev 
Ave;nue  SE..  Washingteen,  DC  20590- 
0001.  Office;  hours  are;  freem  8:30  a.m.  te) 
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5  p.iii.,  Monday  through  Friday,  oxcejjt 
luKloral  liolidays. 

SUPPLEMENTARY  INFORMATION: 

Flecironic:  Access 

You  may  .s(!0  all  the  comiueuts  online 
through  the  Federal  Docinnent 
Management  System  (FDMS)  at:  http:// 
www.ragiildtions.gov. 

Docket:  For  a(;i:ess  to  the  docket  to 
read  l)ac:kgroun{l  documents  or 
comments,  go  to  http:// 

WWW’. reguhit inns. gov  and/or  Room 
\V1 2-140  on  the  ground  level  ol  the 
West  Building,  1200  New  jersey  Avenue 
SE.,  Washington,  D(’„  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
excejit  Federal  holidays. 

Privacy  Act:  Anyone  may  search  the 
electronic  form  of  all  comments 
received  into  any  of  DOT’s  dockets  by 
the  name  of  the  individual  submitting 
the  comment  (or  of  the  person  signing 
the  comment,  if  submitted  on  behalf  of 
an  association,  business,  labor  union,  or 
other  entity).  You  may  review  DOT’s 
Privacy  Act  Statement  for  the  Federal 
Docket  Management  System  (FDMS) 
published  iu  the  Federal  Register  on 
December  29.  2010  (75  FR  82132),  or 
you  may  visit  http://www.gpo.gov/fdsys/ 
pkg/Pli-2()1()-12-2f)/pdf/2()I()- 
32H7li.pdf. 

Background 

On  December  13,  2012.  FMCkSA 
l)uhlishe{i  a  notice  of  receipt  of  Federal 
diabetes  exemption  a])plic:ations  from 
12  individuals  and  reejnested  comments 
from  the  jjuhlic  (77  FR  74271).  The 
public  comment  ])(!riod  closed  on 
january  14,  2013.  and  no  comments 
were  received. 

FMOSA  has  evaluated  the  eligibility 
of  the  12  apjdicants  and  determined  that 
granting  the  exemptions  to  the.se 
individuals  would  achieve  a  level  of 
safety  ecjuivalent  to  or  greater  than  the 
level  that  would  be  achieved  by 
complying  with  the  current  regulation 
49  CFR  391.41(h)(3). 

Diabetes  Mellitiis  and  Driving 
Expj*rience  of  the  Applicants 

The  Agency  established  the  current 
recpiinanent  for  diabetes  in  1970 
because  several  risk  studies  indicated 
that  drivers  with  diabetes  had  a  higher 
rate  of  crash  involvement  than  the 
general  j)opulation.  The  diabetes  rule 
provides  that  “A  person  is  ])hysically 
(lualified  to  drive  a  commercial  motor 
vehicle  if  that  person  has  no  established 
medical  history  or  clinical  diagnosis  of 
diabetes  mellitus  currently  reejuiring 
insulin  for  control”  (49  (IFR 
391.41(h)(3)). 

FMCSA  established  its  diabetes 
exem})tion  j)rogram,  based  on  the 


Agency’s  July  2000  study  entitled  "A 
Report  to  Congress  on  the  Fijasihilitv  of 
a  Program  to  Qualify  Individuals  with 
lusulin-d'reated  Dial)etes  Mellitus  to 
()])(!rate  in  Interstate  Commerce  as 
Directed  by  the  'rransjjortation  Act  for 
the  21st  Century.”  'fhe  re])ort  concluded 
that  a  safe  and  practicable  protocol  to 
allow  some  drivers  with  rfDM  to 
operate  CMVs  is  feasible.  The 
Se])temher  3,  2003  (08  f’R  52441), 

Federal  Register  notice  in  conjunction 
with  the  November  8,  2005  (70  FR 
07777).  Federal  Register  notice  provides 
the  current  ])rotocol  for  allowing  such 
drivers  to  operate  (iMVs  in  interstate 
commerce. 

The.se  12  aj)])licanl.s  have  had  rfDM 
over  a  range  of  1  to  50  years.  These 
applicants  report  no  .severe 
hyi)oglycemic  reactions  resnlting  in  lo.ss 
of  consciousness  or  seizure,  reqidring 
the  assistance  of  another  per.son.  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning 
synijjtoms,  in  the  past  12  months  and  no 
nicurrent  (2  or  more)  severe 
hypoglycemic  episodes  in  the  pa.st  5 
years.  In  each  ca.se,  an  endocrinologist 
verified  that  the  driver  has 
(hiinonstrated  a  willingness  to  properlv 
monitor  and  manage  his/her  diabetes 
mellitus,  received  education  redated  to 
diabetes  management,  and  is  on  a  .stable 
insulin  regimen.  Th(;.se  drivers  report  no 
other  di.scjualifving  conditions, 
including  dialxjte.s-related 
com})lication.s.  Each  meets  the  vision 
requirement  at  49  (IFR  391 .41  (1))(1()). 

The  (lualifications  and  medical 
condition  of  each  ap|)licant  were  stated 
and  discussed  in  detail  in  the  December 
13,  2012,  Federal  Register  notice  and 
they  will  not  be  repeated  in  this  notice. 

Discussion  of  Comments 

FMCSA  received  no  comments  in  this 
proceeding. 

Basis  for  Exemption  Determination 

Under  49  U.S.C.  3113(i(e)  and  31315, 
f'MCSA  may  grant  an  exemption  from 
the  diabetes  rcujuirement  in  49  CFR 
391.41(b)(3)  if  the  exemption  is  likely  to 
achieve  an  equivalent  or  greater  level  of 
safety  than  would  he  achieved  without 
the  exenq)tion.  The  exemption  allows 
the  apj)licant.s  to  operate  CMVs  in 
interstate  commerce. 

'I'o  evaluate  the  effect  of  tluise 
exemj)tions  on  safety,  FMCSA 
considered  medical  reports  about  the 
api)licants’  ITDM  and  vision,  and 
reviewed  the  treating  endocrinologists’ 
medical  opinion  related  to  the  ability  of 
the  driver  to  safely  oj)erate  a  (iMV  while 
using  insulin. 

Consequently,  FMCkSA  finds  that  in 
each  case  exemjjting  these  a])plicants 


from  the  diabetes  recjidrement  in  49  CFR 
391.41(h)(3)  is  likely  to  achieve  a  level 
of  safety  ecpial  to  that  existing  without 
the  exemption. 

Conditions  and  Requirements 

rhe  terms  and  conditions  of  the 
exemption  will  he  provided  to  the 
a])])licant.s  in  the  exemption  document 
and  they  include  the  following:  (1)  'I'hat 
(uich  individual  submit  a  (luarterly 
monitoring  checklist  completed  by  the 
treating  endocrinologi.st  as  well  as  an 
annual  checklist  with  a  comprehensive 
medical  evaluation;  (2)  that  each 
individual  re])orts  within  2  business 
(lays  of  occurrence,  all  episodes  of 
severe  hypoglycemia,  significant 
complications,  or  inability  to  manage 
diabetes:  also,  any  involvement  in  an 
accident  or  any  other  adv(!r.s(!  event  in 
a  CMV  or  personal  vehicle,  whether  or 
not  it  is  related  to  an  episode  of 
hypoglycemia:  (3)  that  each  individual 
provide  a  copy  of  the  ophthalmologi.st’s 
(jr  optometrist’s  rejjort  to  the  medical 
(ixaminer  at  the  time  of  the  annual 
medical  examination:  and  (4)  that  (!ach 
individual  jjrovide  a  copy  of  the  annual 
medical  certification  to  the  (anjjloyer  for 
retention  in  the  driver’s  (|ualification 
file,  or  kec;])  a  copv  in  his/her  driver’s 
(lualification  file  if  he/slu;  is  self- 
employcul.  The  driver  mu.st  also  have  a 
cojyv  of  the  certification  when  driving, 
for  jjresentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official. 

(Conclusion 

Ba.sed  ujjon  its  evaluation  of  the  12 
{ixemj)tion  applications.  FMC.SA 
exempts  Dtainis  VV.  Baseman  (MN), 
Kathy  L.  Brown  (IN),  Charles  K.  Eudy 
(TX),  John  C.  Evans  (11.).  Thcanas  J.  Ft;rrv 
(NJ),  Jeffrey  C.  Hanson  (TX),  Jeffrey  D. 
Kivett  (IN).  Brvan  M.  Baffin  (MD),  Peter 
\Y.  Prime  (MA).  David  E.  Wagner  (PA). 
Daniel  V.  William.son  (MN),  and  Charhas 
F.  Woodford  (Wl)  from  the  ITDM 
riapdrement  in  49  CFR  391.41(h)(3), 
subject  to  the  conditions  listed  under 
"Conditions  and  Rcajuinamaits”  above. 

In  accordance  with  49  U.S.C.  3113(i(e) 
and  31315  (;ach  exemj)tion  will  be  valid 
ior  two  vears  unless  nwoked  earli(!r  hv 
FMCSA.  The  exem])tion  will  he  revoked 
if  the  following  occurs:  (1)  The  person 
fails  to  coinplv  with  the  terms  and 
conditions  of  the  l/exem])tion:  (2)  the 
(ixemption  has  resulted  in  a  low(!r  level 
of  safety  than  was  maintaiiKul  before  it 
was  granted:  or  (3)  continuation  of  the 
(ixemption  would  not  he  consistent  with 
the  goals  and  object iveas  of  49  U.S.C. 
3113(i(e)  and  31315.  If  the  exemj)tion  is 
still  effective  at  the  end  of  the  2-y(!ar 
period,  the  person  may  aiJ])ly  to  FMCSA 
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for  a  renewal  under  procujdures  in  effect 
at  that  time. 

IssiKui  on:  laiuiarv  18.  2013. 

I.any  \V.  Minor, 

Associate  Administrator  for  Policv. 

II'K  OtK:.  2()13-()22li7  I'ihHi  2-1-13;  H:-l.'.  am| 

BILLING  CODE  4910-EX-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No.  FRA  201 3-0002-N-3] 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

agency:  Federal  Railroad 
Admini.stration  (FRA).  DOT. 

ACTION:  Notice  and  recjuest  for 
comments. 

SUMMARY:  In  compliance  with  the 
I’ajierwork  Reduction  Act  of  this 
notice  announces  that  the  Information 
(Collection  Reijuirements  (KCRs) 
abstracted  below  have  been  forwarded 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
lORs  describes  the  nature  of  the 
information  collection  and  their 
exjiected  burden.  The  Federal  Register 
notice  with  a  (»()-day  comment  period 
.soliciting  comments  on  the  following 
collection  of  information  was  juihlished 
on  November  l.'j.  2012. 

DATES:  (Comments  must  he  submitted  on 
or  before  March  0.  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan.  Offii:!!  of  .Safety. 

Planning  and  Evaluation  Division.  RR.S- 
21.  Federal  Railroad  Admini.stration. 
1200  New  jersey  Ave.  SE..  Mail  Stop  17. 
Wa.shington.  D(C  20.500  (telephone:  (202) 
403-0202).  or  Ms.  Kimberly  Toone, 
Office  of  Information  Technology,  RAD- 
20.  Federal  Railroad  Administration, 
1200  New  jersey  Ave.  .SE.,  Mail  Stop  35. 
Washington.  D(C  20500  (telej)hone:  (202) 
4‘)3-(il32).  (These  telephone  numbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1005 
(PRA).  Public  Law  104-13.  .Section  2, 
100  .Stat.  103  (1005)  (codified  as  revi.si'd 
at  44  U..S.(C.  3501-3520).  and  its 
implementing  regulations,  5  (CFR  Part 
1320,  require  Federal  agencies  to  issue 
two  notices  seeking  public  conuneut  on 
information  collection  activities  before 
OMB  may  apjirove  paperwork  jiackages. 
44  IJ.S.C  3500,  3507;  5  (CFR  1320.5. 
1320.8(d)(1).  1320.12.  On  November  15, 
2012,  FRA  published  a  00-dav  notice  in 
the  Federal  Register  soliciting  comment 
on  KCRs  for  which  the  agency  was 
.seeking  OMB  aiiproval.  77  FR  08203. 


FRA  received  one  comment  in  response 
to  this  notice. 

On  januarv  0,  2013,  the  A.ssociation  of 
American  Railroads  (AAR)  submitted  a 
comment  on  behalf  of  it.self  and  its 
member  railroads.  AAR  slated  its 
ojiposition  to  the  projio.sed  renewal  of 
OMB’s  approval  of  FRA's  reciuirement 
that  rolling  .stock  with  glazing  materials 
be  stenciled  and  noted  that  49  (Cf’R 
223.17  and  49  (CFR  223.  Apjieudix  A.  set 
forth  era’s  glazing  recjuirements. 

.Section  223.17  re(|uire.s  the  .stenciling  of 
the  walls  of  rolling  .stock  as  follows: 

Each  locoinotivi;,  jiasscaigiir  car  and 
calioDse  that  is  hilly  (U|nip|)(!d  wilh  glazing 
nialorials  llial  nuaUs  llio  riHinirennails  ol  lliis 
))arl  sliall  ix;  slenc.iliul  on  an  interior  wall  as 
follows: 

‘‘l•'nlly  Ec|uipi)e(l  I'RA  Pari  223  glazing”  or 
siiniiar  words  conveying  that  meaning  in 
leltiirs  at  least  Vh  inch  liigh. 

Appendix  A  reciuires  more  detailed 
information  than  section  223.17.  11 
provides  the  following: 

i:.  Malmial  Identification 

(1)  Each  individual  unit  of  glazing  material 
shall  he  p(!rmanenllv  marked,  jirior  to 
installation,  to  indicate  that  this  type;  of 
matmial  has  beam  siiccessfnllv  leslial  as  siil 
forth  in  this  a|)p(aulix  and  that  marking  shall 
he  done  in  such  a  maimer  that  it  is  clearlv 
visible  afim'  the  malm'ial  has  hiam  inslalhal. 

(2)  Each  individual  unit  of  a  glazing 
matiM'ial  that  has  successfully  passial  tlu; 

I'vpi!  I  t(!sling  regimen  shall  la;  markcal  to 
imiicate; 

(i)  “ERA  Tvpi!  I"  material; 

(ii)  llu!  mamifacinrer  of  the  niatm'ial; 

(iii)  the  typi!  or  brand  idmitification  of  the 
inaliaial. 

(3)  Each  individual  unit  of  a  glazing 
material  that  has  sncccissfiillv  jiassod  the 
Tvjie  II  testing  reginum  shall  lx;  markial  to 
imiicate; 

(i)  “ERA  Type  11"  material: 

(ii)  the  mannfacliirer  of  the  material; 

(iii)  the  ly]M!  or  brand  idmilification  of  the 
material. 

AAR  believes  that,  “with  glazing 
materials  required  to  have  detailed 
information  set  forth  in  Ajijiendix  A, 
there  is  no  rea.son  to  require  the 
information  on  the  walls  of  rolling  stock 
reipiired  by  .section  223.17.  .Section 
223.17  is  simply  sujierfluous.”  In  its 
letter.  AAR  pointed  out  that  it  filed  a 
petition  with  FRA  in  2004  to  eliminate 
the  stenciling  reipiirement  under  49 
(CFR  223.17  and  remarked: 

Wilh  more  than  eight  vcsirs  having  elajiscal 
since  AAR  filed  its  piJlilion.  it  is  ])asl  tin; 
point  in  time  when  ERA  should  have  acliul 
to  (diminate  tin!  rcHpiireinent  to  stencil  rolling 
stoiik.  OMB  should  deny  the  r(!(jnesl  to 
approve  this  usehiss  information  collection 
r(U|nirement. 

FRA  fully  acknowledges  the  issue  that 
AAR  rai.ses  iu  its  januarv  9th  letter  and 
in  its  earlier  jietition  to  FRA.  For  .some 


time,  FRA  has  planned  to  addre.ss  this 
issue  through  an  agency  rulemaking. 
However,  I’RA  cannot  always  proceed 
with  a  rulemaking  as  (juickly  as  it  or  the 
regulated  community  wouhl  like,  even 
when  the  agency  knows  that  a  current 
rule  needs  to  he  revi.sed.  The  AAR  well 
knows  that  the  rulemaking  process  is 
neither  a  fast  nor  a  sinqile  jiroce.ss. 
Myriad  ])oint.s  of  view  must  be 
considered  before  the  agency  changes  an 
exi.sting  rule.  To  achieve  its  mission  to 
jiromote  and  enforce  all  areas  of  rail 
safety.  FR/\  must  jirioritize  its 
rulemaking  agenda  to  address  tho.se 
areas  that  will  most  greatly  and  direi:tly 
impact  rail  safety.  In  that  regard,  the 
current  .state  of  rail  safety  throughout 
the  nation  is  a  prime  consideration.  Rail 
acc:ident.s  and  incidents  that  occur  at 
any  given  time  and  result  in  numerous 
injuries,  fatalities,  significant  jirojierty 
damage,  or  harm  to  nearby  communities 
will  demand  urgent  agency  action.  Items 
on  the  agency  regulatory  agenda  then 
will  he  moved  up  or  down  depending 
on  current  rail  events.  Having  said  all 
the  above,  FRA  plans  on  revising  its 
.Safety  (Hazing  .Standards  Rule  (49  OFR 
Bart  223)  later  this  vear.  FRA  will 
carefully  review  .section  223.17  and 
other  retpiirements  in  this  rule  that  are 
deemed  unneces.sarv  or  superfluous 
with  the  object  of  eliminating  them. 

E’RA  asks  AAR’s  patience  and  asks  OMB 
to  iipjirove  this  latest  renewal 
information  collection  submission  with 
its  current  requirements  for  the 
maximum  time  ])eriod  while  FRA  works 
on  i:ompleting  its  intended  rulemaking 
action. 

Before  OMB  decides  whether  to 
approve  a  projiosed  collection  of 
information,  it  must  provide  39  days  for 
public  comment.  44  lE.S.O.  3597(hj;  5 
CFR  1320.12(d).  Federal  law  retjuires 
OMB  to  apjirove  or  disapprove 
|)aperwork  jiackages  between  30  ;md  00 
days  after  the  30  day  notice  is 
|)ul)lished.  44  U..S.Ci.  3507(h)-(c):  5  ("FR 
1320.12(d):  see  also  00  FR  44978,  44983, 
Aug.  29,  1995.  OMB  believes  that  the  30 
day  notice  informs  the  regulated 
community  to  file  relevant  comments 
and  affords  the  agency  adecpiate  time  to 
digest  jnihlic  comments  before  it 
renders  a  decision.  00  FR  44983,  Aug. 
29.  1995.  Therefore,  respondents  should 
submit  their  respectivi;  comments  to 
OMB  within  30  days  of  jmblication  to 
best  ensure  having  their  full  effect.  5 
Cf’R  1320.12(c);  see  also  00  FR  44983. 
Aug.  29.  1995. 

The  summary  below  de.scrihes  the 
nature  of  the  information  collection 
reiiuirements  (ICRs)  and  the  expected 
burden,  and  are  being  submitted  for 
clearance  bv  OMB  as  reipiired  bv  the 
BRA. 
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TUle:  Certification  of  (Jlazing 
Materials. 

OMB  (Jontrol  Number:  213()-0.'j2.'). 
Type  of  Bequest:  Extension  without 
change  of  a  previously  approved 
information  collection. 

/\fffu:ted  Public:  .5  Mamifactiinns. 
Abstract:  'I’he  collection  of 
information  is  .set  forth  under  4?)  CFR 
Fart  223,  which  recjuires  the 
certification  and  permanent  marking  of 
glazing  materials  by  the  mannfactnrer. 
The  mannfactnrer  is  al.so  re.sjjonsihle  for 
making  available  test  verification  data  to 
railroads  and  FRA  upon  recpie.st. 

Form  Niuubeiis):  N/A 
Annual  Estimated  Burden  Hours:  119 
hours 

Title:  Use  of  Locomotive  florns  at 
Highway-Rail  Grade  Crossings 

Title:  Discjiialification  Proceedings 
OMB  Control  Number:  213()-(),'529 
Type  of  Bequest:  Extension  without 
change  of  a  ])reviou.sly  approved 
information  collection 
Affected  Public:  40.0UU  Locomotive 
Engineers 

/\h.s7;Y/r/;  Under  49  ILS-ti.  2()lll(c), 
I'RA  is  authorized  to  issue  orders 
disejnalifying  railroad  employees, 
including  supervisors,  managers,  and 
otluir  agents,  from  performing  safety- 
.s(msitive  .service  in  the  rail  industry  for 
violations  of  safety  roles,  regnlations, 
standards,  orders,  or  laws  evidencing 
unfitness.  FRA’s  regnlations,  49  CFR 
Part  209,  Snhpart  D,  imjjlement  the 
.statutory  ])rovision  by  recpiiring  (i)  a 
railroad  employing  or  formerly 
em])loying  a  di.s(|nalified  individual  to 
di.sclo.se  the  terms  and  conditions  of  a 
disqualification  order  to  the  individual’s 
new  or  prospective  emjjloying  railroad; 
(ii)  a  railroad  considering  employing  an 
individual  in  a  .safety-sensitive  position 
to  a.sk  the  individual’s  ])revions 
enijiloying  railroad  whether  the 
individual  is  currently  serving  under  a 
dis(]iialification  order:  and  (iii)  a 
discjiialified  individual  to  inform  his 
new  or  i)ro.spective  employer  of  the 
dis(|nalification  order  and  jjrovide  a 
copv  of  the  .same.  Additionally,  the 
regidations  prohibit  a  railroad  from 
em])loying  a  person  serving  under  a 
di.sqiialification  order  to  work  in  a 
.safety-sensitive  position.  This 
information  serves  to  inform  a  railroad 
whether  an  employee  or  ])ro.spective 
employee  is  currently  di.sqiialified  from 
])(!rforming  safetv-sensitive  service 
l)a.sed  on  the  i.ssnance  of  a 
di.s(inalification  order  bv  FRA. 
Furthermore,  it  ])revent.s  an  individual 
currently  .serving  under  a 
disqualification  order  from  retaining 
and  obtaining  emi)loyment  in  a  .safety- 
sensitive  j)o.sition  in  the  rail  industry. 


Anniud  Estimated  Burden  Hours:  ."i 
hours 

Addressee:  Send  comments  regarding 
this  information  collection  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  budget.  72.'j 
Seventeenth  Street,  NVV.,  Washington, 
DC,  2().'5()3,  Attention:  FRA  Desk  (Officer. 
Comments  may  al.so  be  sent 
electronically  via  email  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  at  the  following  addre.ss: 
oir(i_submissions@omb. eop.gov 

Comments  are  invited  on  the 
following:  Whether  the  proj)osed 
collection  of  information  is  nece.ssarv 
for  the  pro])er  jjerformance  of  the 
functions  of  the  Dejjartment,  including 
whether  the  information  will  have 
jiractical  utility:  the  accuracy  of  the 
Dejjartment’s  estimate  of  the  hurden  of 
the  pro])o.sed  information  collection: 
ways  to  enhance  the  quality,  utilitv,  and 
clarity  of  the  information  to  he 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  re.s])ondent.s.  including  the  use  of 
automated  collection  techni(|ue.s  or 
other  forms  of  information  technologv. 

A  comment  to  OMb  is  best  as.sured  of 
having  its  full  effei;t  if  OMb  receives  it 
within  30  days  of  ])uhlic:ation  of  this 
notice  in  the  Federal  Register. 

Authority:  44  U.S.C.  :t.')01-:t."i20. 

Issiuul  ill  Wasliiiiglen.  DC  on  |ainiarv  2‘). 
201:5. 

Rehciica  Pennington, 

Chief  FinancidI  Officer.  Federal  Bailroad 
Administration. 

II'K  Doc.  2(li:5-(12;57.'')  I'iled  2-l-i:5;  K:4.S  iim) 
BILLING  CODE  4910-06-P 


DEPARTMENT  OF  THE  TREASURY 

Publication  of  Fiscal  Year  2012  Service 
Contract  Inventory 

agency:  Dejiartmental  Offices,  Treasury. 
ACTION:  Notice  of  jnihlication  of  Fiscal 
Year  2012  Service  Contract  Inventorv. 

SUMMARY:  The  Dejtartment  of  the 
Treasury  will  make  available  to  the 
public  at  http://www.treusiuy.gov/ 
about /orgunizutionul-st  met  ure/offices/ 
Pages/Office-o /- 1  b  e-Procu  rement- 
Executive.asp.x  (see  Key  Topics)  the 
Department’s  Fi.scal  Year  (FY)  2012 
Service  Contract  Inventory.  The 
Inventory  lists  all  service  contract 
actions  over  S2.'i,000  awarded  in  FY 
2012  and  funded  by  'rreasurv,  to 
include  contract  actions  made  on  the 
Department’s  behalf  by  other  agencies. 
Contract  ac:tion.s  awarded  by  the 
Deijartment  on  another  agency’s  behalf 
with  the  other  agency’s  funding  are 
excluded. 


FOR  FURTHER  INFORMATION  CONTACT:  I 

Cathy  Higginbotham,  Office  of  the  f 

Procurement  Executive,  Department  of 

the  Treasury,  l.'iOO  Penn.sylvania 

Avenue  N\\L,  Washington.  DC  20220.  at  | 

(202)  022-0.18.5  or  ootpe@do.treas.gov.  j 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  Section  743  of  Division  [ 

C  of  the  FY  2010  Consolidated 

Approiiriations  Act,  Public  Law  (Pub. 

L.)  111-117,  agencies  recpiired  to  submit 
an  inventoiv  in  accordance  with  the 
Federal  Activities  Inventorv  Reform  Act 
of  1998  (Pub.  L.  10.1-270:  itl  U.S.C.  .101 
note),  other  than  the  Department  of  the 
Defense,  shall  al.so  i)rej)are  an  annual 
.service  contract  inventory.  Treasury 
submitted  its  inventorv  for  FY  2012  to 
tlu;  ()ffit:e  of  Management  and  budget 
(OMb)  on  December  18,  2012. 

Dciltul:  lanuary  20.  20i:5. 

'rhiimas  Sharpe,  )r.. 

Senior  Procurement  Executive. 

IFR  Due.  20 1:5-02:554  Filed  2-l-i:5;  H:45  am| 

BILLING  CODE  P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Information  Collection 
tools. 

agency:  Internal  Revenue  Service  (IRS). 
I'reasury. 

ACTION:  Notice  and  reejnest  for 
comments. 

SUMMARY:  ’Die  Dejiartment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  jiaperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  i)ro|)o.sed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  199.1, 

Public  Law  104-13  (44  U.S.C. 
3.1()0(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  final 
regulation.  REC-1 2().1()9-()(j  (TD  940.1), 
1.882-.1;  Determination  of  Interest 
Expense  Deduction  of  Foreign 
Corporation:  Form  13014-NR,  Volunteer 
Return  Preparation  Critical  Intake  .Sheet- 
NR:  and  REC-2()9()00-8‘),  'fransfers  by 
Dome.stic  Corporations  That  Are  .Subject 
to  .Section  307(a)(.1):  Di.strihntions  bv 
Dome.stic  Corporations  That  Are  .Suliject 
to  .Section  1248(f). 

DATES;  Written  comments  should  be 
received  on  or  before  Ajiril  .1,  2013  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Y\'ette  Lawrence.  Internal  Revenue 
.Service,  room  0129,  1111  Con.stitution 


Federal  Register /  Vol.  78,  No.  23 /Monday,  February  4,  2013  /  Notices 


7859 


Avenue  N\V..  Washington,  D("  20224. 
IMease  staid  .separate  coinnients  for  eacli 
specific  information  collection  listed 
iMilow.  Yon  innst  refertaice  the 
information  collection's  title,  form 
nnmher,  re|)orting  or  record-ketqiing 
retpiirtanent  nnmher,  and  OMB  nnmher 
(if  any)  in  yonr  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Reqne.sts  for  additional  information  or 
copies  of  the  collection  tools  should  he 
directed  to  R.  Josejih  Dnrhala,  Internal 
Revenue  Service,  room  (i1 29,  1111 
('.onstitntion  Avenue  N\V.,  Washington. 
DC  20224.  or  at  (202)  022-3034.  or 
through  the  internet  at 
lilosnph.Durl)(iIa@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Currently, 
the  IRS  is  seeking  comments  concerning 
the  following  information  collection 
tools,  reporting,  and  record-keejiing 
nujuirements: 

(1)  Title:  Determination  of  Interest 
Fxjiense  Deduction  of  Foreign 
(Airjioration. 

OMB  \hiniher:  l.'i4.'i-2030. 

Bonn  Number:  TD  94(i.'i. 

Ahstnict:  This  document  contains 
final  regulations  under  Section  H82(c)  of 
the  Internal  Revenue  Code  concerning 
the  determination  of  the  interest 
exjiense  deduction  of  foreign 
corporations  engaged  in  a  trade  or 
husiness  within  the  United  .States. 

These  final  regulations  conform  the 
interest  expen.se  rules  to  recent  II..S. 
Income  Tax  Treaty  agreements  and 
adopt  other  changes  to  improve 
comjiliance. 

(Airrent  Actions:  There  are  no  changes 
to  the  ])reviously  aj)j)roved  hurden  of 
this  existing  collection. 

Tv})e  of  Review:  Kxtension  of  a 
currently  apjiroved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Pstimated  Number  of  Respondents: 

7ri. 

Estimated  Time  per  Respondent:  3.1 
min. 

Estimated  Total  Annacd  Barden 
Hoars:  3.1. 

(2)  Title:  Volunteer  Return 
Preparation  (aitical  Intake  .Sheet-NR. 

OMR  Numhe/v  1141-2071. 

Eorm  Number:  13014-NR. 

This  form  will  he  used  at  the 
nonresident  alien  VITA  sites  hv 
volunteers  to  gather  information — 
relevant  to  tax  jneparation — from 
taxpayer’s. 

Oarrent  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  aj)proved  collection. 

Affected  Public:  Individuals  or 
Households. 


Estimated  Number  of  Respondents: 

40. 

Estimated  Time  per  Resi)ondent:  2 
hrs. 

Estimated  Total  Annacd  Reporting 
Barden  Hoars:  80. 

(3)  Transfers  by  Domestic 
(kirporations  That  Are  .Suhject  to 
.Section  307(a)(1);  Distributions  by 
Domestic  (kirporations  'fhal  Are  .Subject 
to  .Section  1248(f). 

OMR  Number:  114.1-2183. 

Eorm  Number:  REC-20t)000-80. 
Abstract:  This  document  contains 
projjosed  regulations  under  sections 
307(a).  307(a)(1),  307(h),  1248(a), 

1248(e),  1248(f).  and  0038B  of  the 
Internal  Revenue  Uode  ((k)de).  The 
proposed  regulations  included  in  this 
document  affect  domestic  cor])orations 
that  transfer  property  to  foreign 
corporations  in  certain  transactions,  or 
that  distribute  the  stock  of  certain 
foreign  corporations,  and  certain 
shareholders  of  such  domestic 
corporations.  The  propo.sed  regidations 
are  necessary,  in  part,  to  |)rovi(le 
guidance  on  changes  to  the  law  made  by 
the  Technical  and  Mi.scellaneous 
Revenue  Act  of  1988  (Pub.  E.  l()()-(i47, 
102  .Slat.  3342). 

Oarrent  Actions:  Tlua  c!  is  no  change 
in  the  paperwork  hurden  ])reviouslv 
approved  hv  OMB. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Federal  Oovcnimumt. 
Estimated  Number  of  Respondents: 
301. 

Estimated  Time  per  Respondent:  10 
hrs..  40  mins. 

Estimated  Total  Annacd  Barden 
Hoars:  3,2()0. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sjjonsor,  and  a  person  is  not  retjuired  to 
res|)ond  to,  a  collection  of  information 
unless  the  collection  of  information 
dis])lays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  he  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  anv  internal 
revenue  law.  Uenerally,  tax  returns  and 
tax  return  information  are  confidential, 
as  nupdred  by  2(i  U..S.(].  8103. 

Request  for  Oomments:  (’omments 
submitted  in  resjjonse  to  this  notice  will 
he  summarized  and/or  included  in  the 
request  for  OMB  ajjproval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  jjrojier 
])eri()rmance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 


(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
(piality,  utility,  and  clarity  of  the 
information  to  he  collected;  (d)  ways  to 
minimize  the  hurden  of  the  ct)llection  of 
iid'ormation  on  res|)ondents,  including 
through  the  use  of  automated  collection 
techni(|ues  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purcha.se  of  services 
to  provide  information. 

A|)pr()V(!(l:  laiuuirv  28.  201  ;t. 

R.  losuph  Biirhala, 

IRS  Reports  Clearance  Officer. 

IFK  Hoc.  20i;)-()22.‘)«  Filnd  2-l-i:J;  «;4.S  :im| 
BILLING  CODE  4830-01-P 


U.S.-CHINA  ECONOMIC  AND 
SECURITY  REVIEW  COMMISSION 

Notice  of  Open  Public  Hearing 

AGENCY:  U..S. -China  Econonuc  and 
.Security  Review  Commission. 

ACTION:  Notice  of  ojien  public  hearing. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  hearing  of  the  lJ..S.-Cddna 
Economic  and  .Security  Review 
(k)mmi.ssion  on  Fehruarv  7,  2013  in 
Washington,  D(k 

Name:  William  A.  Rein.sch,  (diairman 
of  the  IJ..S. -China  Economic  and 
.Security  Review  C.ommission.  The 
CkHumission  is  mandated  by  Congre.ss  to 
investigate,  assess,  and  rejiort  to 
Congress  annually  on  “the  national 
.security  inqilications  of  the  economic 
relationshi])  between  the  United  States 
and  the  People’s  Rejmhlic  of  China.’’ 
Pursuant  to  this  mandate,  the 
Commi.ssion  will  hold  a  public  hearing 
in  Washington,  DC  on  Fehruarv  7,  2013, 
“China’s  New  Leader.ship  and 
Implications  for  the  United  .Slates.” 

Background:  This  is  the  first  public 
hearing  the  Commission  will  hold 
during  its  2013  rejiort  cycle  to  collect 
in])ut  from  academic,  industry,  and 
government  experts  on  national  security 
implications  of  the  U.S.  bilateral  trade 
and  economic  relationshij)  with  China. 
In  2012,  the  Chine.se  (k)mmunist  Party’s 
18th  Party  C.ongre.ss  ushered  in  a  new 
generation  of  political  leaders,  raising 
{]uestions  over  what  (diina’s  priorities 
will  he  over  the  next  decade.  This 
hearing  will  examine  the  impacts  of 
(China’s  recent  leadership  transition 
through  the  len.ses  of  (diina’s  domestic 
politics,  its  economy,  and  its  military. 
Additionally,  the  hearing  will  include  a 
discussion  on  the  United  .States’ 
evolving  policy  towards  Asia.  The 
hearing  will  be  co-chaired  by  Chairman 
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William  A.  Reinsch  and  Vice  (Chairman 
Dennis  C.  Shea.  Any  interested  ])arty 
may  file  a  written  statement  by  h'ehruary 
7.  2013,  by  mailing  to  the  contact  below. 
A  portion  of  each  j)anel  will  include  a 
(]uestion  and  answer  ])eriod  between  the 
(lonnnissioners  and  the  witnesses. 

lAH-.alion,  Ddta  and  Tima:  2118 
Rayburn  Hon.sc!  Office  Building. 
'I’lnirsday,  February  7,  2013.  0:00  am- 
4;1.')  pm  Fast(!rn  Time.  A  detailed 
agenda  for  the  bearing  will  is  ])osted  to 
the  Oommission’s  Web  Site  at 
n  n’n  .i/.srx’.gfn'.  Also,  please  check  onr 
Web  site  for  possible  changes  to  the 
bearing  schedule,  dasan'ations  are  not 
laquirad  to  attand  iba  haaring. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  i)ublic  seeking  further 
information  concerning  the  bearing 
should  contact  Reed  Eckbold,  444  North 
Capitol  Street  NW.,  Suite  002, 
Wa.sbington  DC  20001;  ])bone:  202-024- 
14‘)0,  or  via  email  at  rackhold@us(:c.gov. 
nasaivatinns  ara  not  raqnirad  to  attand 
tha  haaring. 

Authority:  (Congress  ensiled  llio  IJ.S.-Cliiiia 
lieononne  and  Seeurity  Review  Connnission 
in  2()()()  in  Ihe  National  Defense 
Aniliori/.alion  Act  (Fill).  I,.  lOO-ltUft),  as 
amended  by  Division  F  of  ihe  fionsolidated 
Ai)proprialions  Kesolnlion,  21)03  (Fnblie  Law 
l()H-7).  as  amended  by  Fnblie  I,aw  109-108 
(November  22.  200.3). 

Dated:  lannarv  29.  2013. 

Michael  Danis. 

T.\ac:iitiv(;  Diractor.  I LS. -China  Economic  and 
Sacnrilv  Haviaw  Commission. 

IFK  Doc.  2(n:)-n2:)32  Filed  2-l-i:t:  H:!,")  ami 
BILLING  CODE  1137-00-P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

Initial  Research  on  the  Long-Term 
Health  Consequences  of  Exposure  to 
Burn  Pits  in  Iraq  and  Afghanistan 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
jireliminary  plans  of  the  Department  of 
Veterans  Affairs  (V'A)  to  conduct  a 
longitudiiicil  cohort  study  of  adverse 
health  effects  related  to  military 
deployment  to  Iraq  and  Afgbani.stan.  to 
include  potential  exposure  to  airborne 
hazards  and  burn  pits,  and  to  take 
related  actions  to  jiromote  the  effective 
monitoring  and  assessment  of 
dejiloymeut-related  exposures  and 
potential  health  effects  of  dejiloyments. 
The  iilanned  actions  are  based  in  part 
on  VA's  review  of  the  analysis  and 
recommendations  in  an  October  31, 
2011,  report  of  the  Institute  of  Medicine 
(lOM)  of  the  National  Academy  of 
Sciences  (NAS)  concerning  the  potential 


long-term  health  couseipiences  of 
exjiosure  to  burn  jiits  in  Irai]  and 
Afgbani.stan. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Paul  Oiminera,  Diqiartment  «)f  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420,  telejibone  (202) 
4()1-1020.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION: 

Oil  October  31,  2011,  at  VA’s  request. 
lOM  issued  a  study  titled,  “Long-Term 
Heidtb  Conserpiences  of  Exposure  to 
Burn  Pits  in  lra(]  and  Afghanistan”  (lOM 
rejiort).  The  lOM  reviewed  a  wide  range 
of  data  .sources  including  peer-reviewed 
literature  on  the  subjei:t  of  respiratory 
exposures  in  general,  information  on 
types  of  materials  and  cpiantities  burned 
during  burn  ])it  use  in  Iraij  and 
Afghanistan,  and  analyses  of  ambient  air 
samjiling  collected  by  the  Dejiartment  of 
Defense  (DoD).  lOM  concluded  that 
there  was  limited  but  suggestive 
evidence  of  an  association  between 
ex])osure  to  combustion  jiroducts  and 
reduced  jnilmonary  function,  but 
inadeipiate  or  insufficient  evidence  of 
an  association  between  exposure  to 
combiKstion  products  and  cancer, 
respiratory  diseases,  circulatory 
di.sea.ses,  neurologic  disea.ses,  and 
cidver.se  rejiroductive  and 
develo])mental  outcomes  in  the 
populations  studied.  After  careful 
review  of  the  lOM  report,  the  Secrettiry 
has  directed  the  Veterans  Health 
Administration  to  conduct  a  long-term 
jirospective  study  on  all  adverse  health 
effects  potentially  related  to  military 
deployment  to  lra(i  and  Afgbani.stan,  to 
include  health  effects  potentially  related 
to  exposure  to  airborne  hazards  and 
burn  pits.  In  addition,  the  Secretarv  has 
reipie.sted  particijiation  by  DoD  in  VA's 
proposed  .study,  joint  particijiation  in 
long-term  cohort  studies  for  every  future 
major  deployment,  priority  .staffing  in 
support  of  the  VA/DoD  Environmental 
Exposure  Data  Ticinsfer  Agreement 
(DTA),  and  continued  collaboration  on 
a  Joint  VA/DoD  Action  Plan  to  address 
clinical  and  research  i.ssues  associated 
with  deployment.  Additional  efforts 
include  inviting  DoD  to  siijiiiort  a  joint 
VA/DoD  ])o.st-de|)lovment  health  annual 
symposium  to  dis.seminate  lessons 
learned  to  health  care  teams  (and  other 
stakeholders)  and  bring  key  subject 
matter  and  policy  experts  together  to 
guide  joint  strategic  research  jilans  on 
po.st-de])loyment  health  related  is.sues. 
VA  intends,  in  conjunction  with  DoD.  to 
establish  clinical  evaluation  protocols 
for  ex])o.sure  to  burn  j)it  emissions  and 
other  airborne  ])ollutant.s  encountered 
by  servicemembers  deployed  to  Iraij  and 
Afgbani.stan,  and  conduct  research  on 


the  long-term  health  effects  of  exposure 
to  burn  pits. 

Background.  This  lOM  report  was  not 
retjuired  by  law.  It  was  retpiested  by  VA 
in  response  to  increasing  concerns  about 
the  long-term  health  of  II.S. 
servicemembers  who  served  in  Irai]  or 
Afgbani.stan  who  may  have  been 
exposed  to  jiotentially  hazardous 
materials  from  open  burn  pits,  which 
were  commonly  used  for  waste  disposal. 
Sjiecifically,  VA  a.sked  lOM  to  examine 
potential  exjiosures  and  long-term 
health  risks  arising  from  exjKisure  to 
smoke  created  from  open  pit  burning  of 
.solid  waste  and  other  materials  in  Irai] 
and  Afgbani.stan.  Using  the  Joint  Base 
Babul  (JBB)  burn  pit  as  an  example.  lOM 
was  asked  to  evaluate  the  long-term 
health  risks  based  on  a  review  of  a  wide 
range  of  sources  such  as  ejiidemiologic 
studies  conducted  either  by  or  under  the 
auspices  of  VA  or  DoD;  other  available 
epidemiologic  literature  on  pojnilations 
exposed  to  similar  hazards;  as  well  as 
relevant  environmental  .studies,  relevant 
toxicologic  stiulies,  veteran-specific 
clinical/patbologic  .studies,  and  the 
effects  related  to  short-term  jieak 
exposures,  as  well  as  chronic  exposiu’es. 
In  addition.  lOM  was  asked  to  make 
recommendations  for  ejiidemiologic 
research  initiatives  for  VA  and  DoD  to 
further  study  potential  long-term  health 
effects. 

lOM  first  as.sessed  the  types  and 
(luantities  of  materials  burned  during 
the  time  of  pit  use  and  analyzed  air 
monitoring  d;ita  collected  at  JBB  during 
2007  and  2009.  It  then  examined 
antici])ated  health  effects  from  exposure 
to  air  jiollutants  found  at  JBB  ami 
.studies  of  health  effects  in  similar 
populations  with  similar  exposures, 
grading  the  quality  of  those  studies  as 
key  or  supportive.  lOM  then  performed 
a  synthesis  of  key  information  on 
potential  long-term  health  effects  in 
military  personnel  jiotentially  exposed 
to  burn  pits  and  developed  design 
elements  and  feasibility  considerations 
for  an  ejiidemiologic  study. 

IQM  concluded  that  there  is  limited 
hut  sugge.stive  evidence  of  an 
association  between  exposure  to 
combustion  jiroducts  and  reduced 
})uhnonarv  function  in  the  jiojndations 
studied.  Bulmonary  function  tests  are 
freijuently  u.sed  to  ditigno.se  re.s|)iratory 
disease,  and  changes  can  he  observed  in 
the  absence  of  clinical  syinjitoms  or 
disease.  However,  this  IQM  finding 
focused  on  |)uhnonary  function,  not 
re.s|)iratorv  di.sea.se.  and  noted  that 
further  studies,  including  longitudinal 
.studies,  are  reijuired.  The  .studies 
conducted  to  this  jioint  have  been 
limited  in  scojie  and  duration,  and 
many  focus  on  non-veterans  in  other 
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(not  completely  similar)  settings, 
including  firefighters,  residents  living 
near  incinerators,  and  incinerator 
workers. 

lOM  akso  concluded  that  there  is 
inade(]uate  or  insufficient  evidence  of 
an  association  hetwcien  exposure  to 
comhnstion  j)roducts  and  cancer, 
respiratory  di.seases,  circulatory 
disea.ses,  muirologic  di.s(;a.ses.  and 
adverse  re])rodnctive  and 
developmental  outcomes  in  the 
populations  studied. 

As  previously  noted,  lOM  relied  on 
peer  reviewed  studies  of  surrogate 
patient  ])oj)ulations  (firefighters  and 
incinerator  workers)  because  then;  were 
limited  studies,  long  or  short  term,  of 
servicememhers  expo.s(;d  to  burn  jiits  or 
similar  contaminants  while  in  an 
ojjerational  area.  VA  believes  such 
studies  would  he  helpful  in  properly 
assessing  affected  v(;terans  for 
comj)ensation  purpo.ses  as  well  as  for 
medical  evaluation,  treatment  and 
follow  u]).  'I’he  following  jirecursor 
actions  will  facilitate  such  future 
studies: 

(1)  Developnmnt  of d  standai'di/.od 
})ost-deplo\’inoni  o\’(dii(ilion  protocol. 

VA  and  DoD  believe  that  the  ])ost- 
deployment  evaluation  of 
.servicememl)(;r.s  and  v(;terans  with 
res])iratorv  complaints  should  he 
.standardized  acro.ss  tlu;  Departments. 

VA  recogniz(;s  that  burn  pits  mav  not  lx; 
the  main  cause  of  any  long-term  health 
effects  related  to  deployment  to  irat]  and 
Afghanistan.  Militarv  op(;rations  in 
the.se  areas  also  expose  servicememhers 
to  other  air  i)ollutants.  predominately 
particulate  matter  (PM),  which  might  he 
associated  with  long-term  health  effects, 
particularly  in  highly  exposed  or 
susce])tihle  |)opulation.s.  D{;veloping  a 
.standardized  screening  and  diagnostic 
evaluation  protocol  will  facilitate 
a])])ropriate  assessment  and  medical 
can;  as  needed.  VA  intends  to  work 
jointly  with  DoD  to  develoj;  ex])ert 
consensus  on  these  evaluation 
protocols. 

(2)  Development  of  validctted 
exposure  assessment  instruments.  VA 
will  continue  to  work  in  a  suj)j)orting 
role  with  DoD  to  attempt  to  develop 
exposure  a.ssessment  instruments  for 
us(;  in  both  research  and  clinical 
evaluation.  This  will  aid  in  identifving 
any  health  outcomes  potentiallv 
associated  with  burn  |)it  emissions  hv 
identifying  sources  of  exj)o.sure  as  well 
as  the  chemicals  associat(;d  with 
burning  waste  and  other  pollution 
sources.  Accurate  assessment  of 
exposure  ])otential  recpiires  identifying 
possible  toxicants,  detail(;d  de])lovment 


information,  duration  of  dejdoyment, 
job  duties,  and  in  the  case  of  burn  ])its, 
the  distance  from  the  burn  pit  and 
whether  the  individual  lived  and 
worked  uj)wind  or  downwind  from  the 
burn  pit.  VA  relies  on  DoD  to  ])rovide 
these;  confirmatory  data,  and  is  actively 
])ur.suing  a  Data  Transfer  Agr(;em(;nt 
(D  TA)  to  include;  me)re;  spee;iiie;  ehitii 
elements. 

(3)  Supporting  an  integrated  DoD/VA 
clinical  informatics  system.  VA 
re;e;e)gnize;s  that  as.sessmenl  e)f  he;alth 
e)ute:ome;s  is  best  ele)ne;  e:e)llal)e)rative;ly 
using  the  e:linie:al  infe)rmatie:s  .systems  e)f 
De)D  anel  VA.  An  inte;grate;el  VA-De)D 
e;le;e:tre)nie;  me;elie:al  re;e:e)rel  is  the;  o])timal 
se)lutie)n.  'I’lie  issue  e)f  inte;gratie)n  is 
being  aelelresseel  thre)ugh  .several 
ongoing  initiative;.s.  The;  VA-De)D 
De;ploynu;nt  Health  Work  (Iroup  is 
speensoring  a  DTA  tlnet  will  emeble  De)D 
e;xpe).sure;  elata  to  he;  transferreel  to  VA. 

In  aelelifie)!!,  VA  plans  te;  link  oute;ome; 
elata  with  se;lf-re;pe)rte;el  ejuestieainaire 
elata  fremi  De)D’s  Millennium  C;ohe)rt 
Stuely  (MCS),  whie:h  ine;luele;.s  a  large 
veteran  ])e)pulatie)n  theet  elejdeeyeel  in 
sup])e)rt  e)f  e:urre;nt  ope;ratie)ns  in  Irae] 
anel  Afghanistiin.  VA  is  wenking  te; 
emhe;el  per.se)nne;l  in  the  MC\S  e)ffie;e;  te; 
e;e)nelue;t  jeeint  re;se;are:h  anel  ])re)viele;  VA 
me;eiie;al  re;e;e)rel  re;view.s  e)f  e:e)nelitie)n.s 
.se;lf-re;pe)rte;el  fre)m  ve;te;rans  ])artie:ipating 
in  the  MCS. 

Te)  aelelre.ss  the;  ne;e;el  fe)r  furthe;r  stuelv 
e)f  the  le)ng-te;rm  health  e;ffe;e:t.s  e)f 
e;xpe).sure;  te;  airheerne;  hazeirels  (sue:!;  as 
pe)llutie)n  anel  burn  pit  emi.ssienis)  in 
irae|  emel  Afghanistan,  VA  intenels  to 
take;  the  fe)lle)wing  steps: 

Design  ai)propriate  studies.  The;  leeng- 
term  he;alth  e;ffe;e:ts  relate;el  te)  e;xi)e).sure; 
te)  burn  pit  emissiems  she)ulel  be; 
assesseel.  Early  markers  e)f  respineteerv 
eli.se;a.se,  via  me;a.surahle;  e:hange;s  in  the; 
re;spirate)ry  system,  shoidel  he;  examineel 
thre)ugh  a  researe;h-ha.seel  phy.sie:al 
examination  e:ompone;nt  e)f  a  hreeaeler 
re;.se;eere;h  ])re)gram.  As  a  first  step,  VA 
intenels  to  elevelop  re;.se;are:h  geeals  anel 
e)l)je;e:tive;.s,  strue:ture;s.  anel  e;.stal)li.sh 
e;.ssential  .stnely  elesign  fe;ature;s.  Existing 
re;.se;are;h  .stuelie;.s.  .sue:h  as  the;  Million 
Ve;te;ran  Pre)gnmi,  the;  ('.e)e)j)e;rative; 
Stuelie;.s  Pre)gram,  the;  Cidf  War  Ve;terim 
stuelies,  the;  MCS,  anel  the  National 
He;alth  Stuely  leer  a  New  Ce;ne;ratie)n  e)f 
H.S.  Veterans,  will  he;  e;valuate;el  te) 
eletermine  whe;the;r  any  e)f  the;.se  e:an  be; 
u.se;el  te)  .su])])e)rt  burn  ])it  e;xpe).sure; 
stuelies,  e)r  whe;the;r  me)elifie:atie)ns  te) 
the;.se;  .stuelie;s  niiiy  he;  ne;e:e;s.sai y  te)  me;e;t 
the  e)ve;rall  ge)als  e)f  ii  re;se;are:h  plan.  In 
2()().‘i,  De)D  fe)rmeel  the;  Je)int  Partie;idale 
Matter  Weerk  (Jreeu])  te)  investigate  the 
e:e)m|)e).sitie)n  of  PM  ae;ros.s 


IISCENTCOM.  Idle;  Pulmeenarv  We)rking 
Crouj)  was  e.stahlisheel  in  2010  te; 
investigate  re;pe)rt.s  e)f  s])e;e:ifie; 
re;.spir;ite)rv  e:e)nelitie)ns  feeunel  in 
returning  vetenms.  Vy\  anel  De)D 
e:e)ntinue;  te)  e:e)llahe)rale;  anel  suppe)!’! 
e)nge)ing  ae;tivitie;.s  that  may  he  leve;rageel 
in  the  .stuely  e)f  le)ng-term  health  e;ffee:ts 
re;late;el  te)  expe).sure;  to  ciirl)e)rne;  hazarels 
sue:h  as  burn  jiit  e;mi.s.sie)n.s. 

Establish  an  inde})endent  oversight 
mechanism.  VA  intenels  te)  establish  an 
inelepenelent  e)ve;r.sight  e:e)mmitte;e;  te) 
preiviele;  guielane:e;  anel  to  re;vie;w  .spe;e:ifie; 
re;se;are;h  e)hje;e:tive;.s,  stuelv  ele;.signs, 
re;.se:are;h  anel  evaluation  i)re)te)e:e)l.s.  <mel 
re;.sidt.s  freem  burn  pit  emissions 
re;.se;are;h.  VA  has  e.stahlisheel 
inelepenelent  aelvisory  he)elie;.s  that  e;e)idel 
potentially  ])rovide;  the;  reejuired  level  e)f 
e;xte;rnal  oversight.  These  l)e)elie.s  ine;luele; 
.staneling  review  e:ommittee.s  that 
pre)viele;  jieeir  review  leer  VA  re;se;are:he;r.s. 
The;  e;ommitte;e;.s  .she)ulel  ine:luele;  external 
sul)je;e:t  matte;r  experts  re;e:nnte;el  from 
ae;aele;mia,  internal  VA  e;xpert.s,  anel 
e;xpert.s  fieem  e)the;r  ge)ve;rnme;nt  age;ne;ie;s, 
anel  .she)uhl  he;  me)ele;le;el  afte:r  the; 

Natie)n<il  Instituteis  e)f  He;alth’.s  Ce;nle;r  fe)r 
Se;ie;ntifie;  Review. 

(Conduct  a  cohort  study.  VA  intenels  te; 
we)rk  je)intly  with  De)D  te;  eleveleep  anel 
e:e)nelue:t  <i  e;e)he)rt  stuely  of  ve;te;rans  anel 
.servie:eanemhe;rs  te)  asseess  pe)te;ntial  le)ng- 
term  effe;e:t.s  rel;)te;el  te)  burn  pit 
e;mi.ssie)ns  in  the  e:e)nte;xt  of  e)the;r 
aml)ie;nt  e;xpe).sure;s.  'Phis  will  likely 
inve)lve  a  ])e)j)idation-l)ase;el  pre).spe;e:tive; 
stuely  that  ine;luele;.s  baseline  anel 
re])e;ateel  e:linical  examinations  with 
.sidfie:ient  follow  up  te)  aelelre;.s.s  the; 
pe)te;ntial  long-term  he;alth  e;ffe;e:t.s  e)f 
ele;i)le)yme;nt  to  Irae]  anel  Afghani.stan  as 
well  eis  ])e)te;ntial  burn  ])it  expeesure. 

Signing  Authority 

The;  Se;e:re;tary  of  Veterans  Affairs.  e)r 
ele;signe;e;,  a])pre)ve;el  this  ele)e;ume;nt  anel 
authorizeel  the;  unelersigneel  to  sign  anel 
submit  the;  eloe;ume;nt  to  the;  Qffie:e;  of  the; 
Feeleral  Re;giste;r  for  i)vil)lie:ation 
e;le;e;tre)nie;ajly  as  an  e)ffie;ial  ele)cume;nt  of 
the;  De])artme;nt  e)f  Veteians  Affairs.  Je)hn 
R.  Cingrie;h,  Chief  e)f  Staff,  De;])artme;nt 
e)f  Veterans  Affairs,  a])])re)ve;el  this 
ele)e:ume;nt  e)n  Dee;eml)er  20.  2012,  fe)r 
|)ui)lie:atie)n. 

Daleel:  lamiary  2!),  201.'t. 

William  F.  Kiisso, 

Deputy  Director,  Office  of  Hegulalion  Policy 
011(1  .Maiuigeiiienl.  Office  of  the  Generol 
Ooiinsel,  Deport  iiieiit  of  Veterans  Affairs. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Part  17 

(FWS-R6-ES-201 2-01 07:  45000301 1 3] 

RIN  1018-AY26 

Endangered  and  Threatened  Wildlife 
and  Plants;  Threatened  Status  for  the 
Distinct  Population  Segment  of  the 
North  American  Wolverine  Occurring 
in  the  Contiguous  United  States 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

summary:  We.  the  U.S.  Fish  and 
Wildlife  Service,  jiropose  to  list  the 
distinct  population  .segment  of  the 
North  American  wolverine  occurring  in 
the  contiguous  United  States,  as  a 
threatened  species  under  the 
Fndangered  S])ecies  Act.  If  we  finalize 
this  rule  as  proposed,  it  would  extend 
the  Act's  protections  to  this  sj)ec:ies.  I'lie 
effect  of  this  regulation  is  to  add  tin; 
distinct  jiopulation  .segment  of  the 
North  American  wolverine  occurring  in 
the  contiguous  United  .States  to  the  List 
of  Fndangered  and  Thnxitened  Wildlife 
in  our  regulations.  We  al.so  projiose  a 
special  rule  under  section  4(d)  of  the 
Act  to  apply  the  specific  prohibitions  of 
the  Act  necessary  to  protect  the 
wolverine.  We  find  that  critical  habitat 
is  not  determinable  at  this  time.  The 
.S(!rvice  seeks  data  and  comments  from 
the  public  on  this  jiropo.sed  listing  rule, 
the  j)ropo.sed  special  rule  under  section 
4(d)  of  the  Act.  and  our  finding  that  the 
designation  of  critical  habitat  for  the 
.species  is  not  determinable  at  this  time. 
DATES:  We  will  accejit  comments 
received  or  postmarked  on  or  bcdbre 
May  (i.  2013.  (Comments  submitted 
electronically  using  the  Federal 
eRulemaking  Portal  (see  ADDRESSES 
section,  below)  must  he  received  bv 
nt.lO  p.m.  Fa.stern  Time  on  the  closing 
ilate.  We  must  rectuve  nupiests  for 
public  hearings,  in  writing,  at  the 
address  shown  in  the  ADDRESSES  section 
by  March  21 . 201 3. 

Public  Infornuitional  Sessions  and 
Public  Hcarinti:  We  will  hold  3  public 
informational  .se.ssions  and  public 
hearings  on  this  jiroposed  rule.  Public 
informational  sessions  will  occur  from 
2:00  p.m.  to  .5:00  p.m.  and  |nit)lic 
hearings  will  be  ludd  from  7:00  p.m.  to 
0:00  j).m.  at  each  location.  Public 
informational  .se.ssions  and  public 
hearings  will  occur  in  Boise,  ID.  on 
March  13,  2013,  from  7:00  j).m.  to  0:00 
j).m.:  in  Lakewood,  (X).  on  March  10, 
2013.  from  7:00  ]).m.  to  0:00  p.m.;  and 


in  Helena,  MT.  on  March  27.  2013.  from 
7:00  p.m.  to  0:00  ]).m..  all  times  local 
(.see  ADDRESSES).  R(!gi.stration  for  those 
))roviding  testimony  in  the  iiublic 
liearings  will  begin  at  0:00  p.m.  at  each 
location. 

ADDRESSES:  You  may  submit  comments 
by  one  of  the  following  methods: 

(1)  ElcctronUxdlv:  CIo  to  the  Fedcaal 
eRulemaking  Portal:  http:// 

WWW. regulations. gov.  In  the  Kevvvord 
box.  enter  Docket  No.  FW,S-R0-E,S- 
2012-0107,  which  is  the  docket  number 
for  this  rulemaking  Then,  in  the  .Search 
j)anel  on  the  left  side  of  the  screen, 
under  the  Document  Type  heatling. 
click  on  the  Pro])osed  Rules  link  to 
locate  this  document.  You  may  submit 
a  comment  by  clicking  on  (iomment 
Now!" 

(2)  Bv  bard  co{)v:  Submit  by  U.,S.  mail 
or  hand-delivery  to:  Public  (Comments 
Processing.  Attn:  L’ W.S-RO-E.S-201 2- 
0107;  Division  of  Policy  and  Directives 
Management;  U.S.  Fish  and  Wildlife 
Service;  4401  N.  Fairfax  Drive.  MS 
2042-PDM;  Arlington,  VA  22203. 

(3)  At  a  public  bearing:  We,  are 
holding  three  public  hearings  on  this 
])ropo.sed  rule  (see  ADDRESSES  for 
location  information).  You  may  jirovide 
your  comments  at  any  of  the  three 
hearings. 

We  recpiest  that  you  send  comments 
only  by  the  methods  de.scrihed  above. 
We  will  post  all  comments  on  http:// 
www.regulations.gov.  This  generally 
means  that  we  will  post  any  jiersonal 
information  you  provide  us  (see  the 
Public  (Comments  section  below  for 
more  information). 

Public  Informational  Sessions  and 
Public  Hearings:  Public  informational 
.sessions  and  public  hearings  will  he 
held  on  March  13,  2013.  at  the  Boise 
Centre  on  the  drove,  8.50  West  Front 
,Str(!(!t.  Boise,  ID  83702.  The  .second  is 
schedukul  on  March  19,  2013,  at  the 
Hampton  Inn,  137  Union  Boulevard, 
Lakewood.  CO  80228.  The  third  is 
scheduled  on  March  27,  2013,  at  the 
Red  Lion  (iolonial  Inn,  2301  Colonial 
Drive,  Helena,  MT  59001.  At  all  three 
locations  the  public  informational 
session  will  run  from  2:00  p.m.  to  5:00 
p.m.,  followerl  by  jjublic  sjieaker 
regi.stration  at  tvOO  p.m.,  and  then  the 
j)uhlic  luiaring  for  oral  testimonv  from 
7:00  j).m.  to  9:00  |).m.  People  needing 
reasonable  accommodations  in  order  to 
attend  and  participate  in  the  public 
hearing  should  contact  Brent  Esmoil, 
Montana  Ecological  Services  Field 
Office,  as  soon  as  possible  (siu;  FOR 
FURTHER  INFORMATION  CONTACT). 

Any  additional  tools  or  supjiorling 
information  that  w(!  may  develop  for 
this  rulemaking  will  be  available  at 


http://www.fws.gov/mountain-prairie/ 
species/nummnds/wolverine/,  at  http:// 
www.reguIations.gov  at  Docket  No. 
FW,S-R(i-E,S-2()12-01()7.  and  at  the 
Montana  L’ield  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT: 

Brent  Esmoil.  Field  .Sujiervisor  (Acting), 
U..S.  Fish  and  Wildlife  .Servic:e,  Montana 
Field  Office,  585  ,She])ard  Way,  Helena. 
Montana  59()()1,  by  telei)hone  (408) 
449-5225.  Persons  who  use  a 
telecommunications  devic:e  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Sca  x’ice  (FIRS)  at  800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

Executive  Summary 

IF/7\'  ire  need  to  publish  a  rule.  Under 
the  Endangered  Species  Act  of  1973.  as 
amended  (18  U.S.O.  1531  et  seq.)  (Act  or 
E.SA),  if  a  sjjecies  is  determined  to  he  an 
endangered  or  threatened  sjiecies 
throughout  all  or  a  significant  jjortion  of 
its  range,  we  are  reijuired  to  promjitly 
publish  a  jiroposal  in  the  Federal 
Register  and  make  a  determination  on 
our  proposal  within  1  year.  Critical 
habitat  shall  be  designated,  to  the 
maximum  extent  prudent  and 
determinable,  for  any  s])ecies 
determined  to  he  an  endangered  or 
threatened  sjiecies  under  the  Act. 

Listing  a  species  as  an  endangered  or 
threatened  species  and  designations  and 
revisions  of  critical  habitat  can  only  he 
completed  by  issuing  a  rule. 

This  rule  consists  of: 

•  A  ])roj)o.sed  rule  to  li.st  the  distinct 
population  segment  (DP.S)  of  the  North 
American  wolverine  occurring  in  the 
contiguous  United  States  as  a  threatened 
species;  and 

•  A  jiropo.sed  special  rule  under 
.section  4(d)  of  the  Act  that  outlines  the 
jirohihitions  necessary  and  advisable  for 
the  conservation  of  the  wolverine. 

A  ])roposed  rule  under  section  !()())  of 
the  Act  to  establish  an  experimental 
non-essential  jiopulation  of  wolverine 
in  Colorado  is  jnihli.shed  concurrently 
in  this  issue  of  the  Federal  Register. 
Also,  a  draft  Recovery  Outline  for  the 
wolverine  DP.S  is  available  on  our  Web 
site  at  http://www.fws.gov/mountain- 
prairie/species/mammais/ wolverine/  or 
on  http://www.regulations.gov. 

The  basis  for  our  action.  Under  the 
Act,  we  can  determine  that  a  sjiecies  is 
an  endangered  or  threatened  species 
based  on  any  of  five  factors:  (A)  The 
pre.sent  or  threatened  de.struction, 
modification,  or  curtailment  of  its 
habitat  or  range;  (B)  Overutilization  for 
commercial,  recreational,  scientific,  or 
educational  purposes;  (C)  Disea.se  or 
jnedation;  (D)  The  inadecpiacy  of 
existing  regulatory  mechanisms;  or  (E) 
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Other  natural  or  luaninade  factors 
alTecting  its  eontimied  existence. 

We  have  (l(;terinine(l  that  habitat  loss 
due  to  increasing  temperatures  and 
reduced  late  spring  sno\vj)ack  due  to 
climate  change  is  likely  to  have  a 
significant  negative  ])opvdation-level 
im])act  on  wolverine  po])ulations  in  the 
contiguous  United  States.  In  the  future, 
wolverine  habitat  is  likely  to  he  reduced 
to  the  point  that  the  wolverine  in  the 
contiguous  United  Statcis  is  in  danger  of 
extinction. 

will  S(u;k  /jeer  7c\den'.  We  are 
seeking  comments  from  knowledgeable 
individuals  with  scientific  exjjertise  to 
review  our  analysis  of  the  best  available 
science  and  ajjjjlication  of  that  science 
and  to  jjrovide  any  additional  .scientific 
information  to  imjjrove  this  projjosed 
rule,  llecause  we  will  consider  all 
comments  and  information  received 
during  the  comment  jjeriod,  our  final 
determinations  may  differ  from  this 
projjo.sal. 

Information  Requested 

We  intend  that  any  final  action 
resulting  from  this  jjroposed  rule  will  he 
based  on  the  he.st  scientific  and 
commercial  data  available  and  he  as 
accurate  and  as  effective  as  possible, 
'fherefore.  we  recpiest  comments  or 
information  from  the  public,  other 
c;onc:erned  governmental  agencies. 

Native  American  tribes,  the  scientific 
community,  industry,  or  any  other 
interested  parties  concerning  this 
projjo.sed  rule.  We  particularly  .se(;k 
c:omments  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threats  (or  lack  thereof)  to  this  sjjecies 
and  regulations  that  may  he  addressing 
those  threats. 

(2)  Additional  information  concerning 
the  hi.storical  and  current  .status,  range, 
distribution,  and  pojjulation  size  of  this 
species,  including  the  locations  of  any 
additional  pojjulations  of  this  s]jecie.s. 

(8)  Any  information  on  the  biological 
or  ecological  retjuirements  of  the 
species,  and  ongoing  conservation 
measures  for  the  .species  and  its  habitat. 

(4)  Current  or  jjlanned  activiti(!s  in  the 
areas  occupied  by  the  sjjecies  and 
jjossihle  imjjacts  of  the.se  activities  (ju 
this  Sjjecies. 

(Ij)  Tlu!  reas(jn.s  why  we  should  or 
.should  not  designate  habitat  as  “critical 
habitat”  under  .secticjii  4  of  the  Act  (1(1 
U.S.C.  I.'j81  c/ .s'cq.)  including  whether 
and  how  the  wolverine  may  benefit 
from  such  a  designation;  whether  there 
are  threats  to  the  sjjecies  from  human 
activity,  the  degree  to  which  it  can  he 
exjjected  to  increa.se  due  to  a  critical 
habitat  designation,  and  whether  that 
increa.se  in  threat  outweighs  the  benefit 


of  designation  such  that  the  designation 
(jf  critical  habitat  may  not  he  jjrudent: 

(d)  Sjjecific  information  on  the 
amount  and  distribution  of  wolverine 
habitat, 

(7)  Information  on  the  jjrojected  and 
reasonably  likely  imjjacts  (jf  climate 
change  on  the  wolverine  and  its  habitat; 

(8)  Suitability  (jf  the  jjicjjjosed  4(d) 
rule  for  the  conservaticjii,  recovery,  and 
management  of  the  DPS  of  the  North 
Americ:an  wcjlverine  occurring  in  the 
contigiKJUs  United  Stales. 

(0)  Atlditional  infcjrmation  concerning 
wh(!ther  it  is  ajjjjrojjriate  to  jjixjhihit 
incidental  take  (jf  wcjlverine  in  the 
ccjurse  of  legal  trajjjjing  activities 
directed  at  other  sjjecies  in  the  jjrcjjjo.sed 
4(d)  rule,  including  any  information 
about  State  management  jjlans  related  to 
trajjjjing  regulaticjiis  and  any  measures 
within  those  jjlans  that  may  avcjid  (jr 
minimize  the  risk  of  w(jlverine  mcji  talitv 
frcjin  incidental  trajjjjing  f(jr  cjther 
sjjjjcies. 

(10)  Additicjiial  jjrcjvisions  the  Service 
may  wish  to  consider  tcj  con.serve, 
rec(JV(!r,  and  manage  the  DPS  (jf  the 
North  American  wolverine  (jccurring  in 
the  cijntigiujus  United  States. 

We  will  c(jnsider  all  comments  and 
information  received  during  the 
comment  jjeriod  on  this  jjnjjjtj.sed 
listing  rule  and  sjjecial  rule  under 
section  4(d)  (jf  the  Act  during  our 
jirejjaraticjii  of  a  final  det(!rmination. 
Accordingly,  the  final  decisicjn  mav 
differ  from  this  jjixjjjosal. 

Please  ncjte  that  submissions  merely 
stating  sujjjjort  for  or  (jjjjj(j.sition  to  the 
ac:tion  under  consideration  withcjut 
jjrcjviding  sujjjjtjrting  information, 
although  noted,  will  not  he  ctJiisidered 
in  making  a  determinaticjii,  as  section 
4(h)(1)(A)  of  the  Act  directs  that 
determinaticjiis  as  to  whether  any 
sjjecies  is  an  endangered  (jr  threatened 
sjjecies  must  be  made  “scjlely  (Jii  the 
basis  of  the  best  .scientific  and 
commercial  data  available.” 

You  may  submit  your  comments  and 
materials  concerning  this  jjrojjcjsed  rule 
by  one  of  the  methods  li.sted  in  the 
ADDRESSES  secti(jn.  We  retjuest  that  you 
send  comments  only  by  the  metlKjds 
described  in  the  ADDRESSES  section. 

If  V(JU  submit  infdrmaticjn  via  http:// 
WWW. iv^iilat ions. <>ov,  your  entire 
submission — including  any  jjersonal 
identifving  infbrmaticjn — will  be  jjosted 
(Jii  the  Web  site.  If  your  submissicjii  is 
made  via  a  hardcojjy  that  includes 
Jjersonal  identifving  inhjrmaticjii,  you 
may  nxjuest  at  the  t(jjj  (jf  y(jur  dcjcument 
that  we  withhold  this  information  from 
jjuhlic  review,  f Fjwever,  we  canmjt 
guarantee  that  we  will  be  able  t(j  do  .so. 
We  will  jjost  all  hardcojjy  snljini.ssions 
on  http://www.i'ogul(it ions.gov.  Please 


include  sufficient  information  with  your 
comments  to  allow  us  to  verifv  anv 
scientific  (jr  commerc;ial  information 
you  include. 

Ccjinments  and  materials  we  receive, 
as  well  as  sujjjjorting  (Ujcnmentation  we 
used  in  jjrejjaring  this  projJosed  rule, 
will  he  available  for  jJuhlic  insjjection 
on  http://www.i'oguiotions.gov,  or  hv 
ajjjjointment,  during  normal  hu.siness 
hours,  at  the  U.S.  Fi.sh  and  Wildlife 
.Service,  MtJiitana  Field  Office  (see  FOR 
FURTHER  INFORMATION  CONTACT). 

Previous  F'ederal  Actions 

On  Ajji'il  19.  199.5,  we  jjublished  a 
finding  ((H)  FR  195(j7)  that  a  jjrevions 
jjetition,  dated  August  .8.  1994, 
submittcjd  by  the  Predator  Project  (now 
named  the  Predator  Ccjnservation 
Alliance)  and  Biodiversity  Legal 
Foundation  to  li.st  the  wolverine  in  the 
c:(jntiguou.s  United  States  as  an 
endangered  (jr  threatened  .sjjet:ie.s.  did 
not  Jjrovide  substantial  information 
indicating  that  li.sting  the  wcjlverine  in 
the  contigiKJUs  United  States  may  he 
warrantfjd. 

On  )ulv  14.  2()()().  we  received  a 
jjeliti(jn  dated  )nly  11, 2()()(),  submitted 
Ijy  the  Biodiversity  Legal  lAjimdation, 
Predator  Ccjiiservaticju  Alliance, 
Defenders  (jf  Wildlife,  N(jrthwe.st 
Fc(j.sy.stem  Alliance,  Friends  (jf  the 
(dearwater.  and  Sujjerior  Wilderness 
Action  Network,  t(j  li.st  the  wolverine 
within  the  contiguous  United  States  as 
an  endangered  or  threatened  sjjecies 
and  designate  critical  habitat  for  the 
sjjecies. 

On  October  21, 2()()8,  we  jjuhlished  a 
90-day  finding  that  the  jjetition  failed  to 
jjre.sent  substantial  .scientific  and 
commercial  information  indicating  that 
li.sting  may  he  warranted  ((58  FR  (10112). 

On  SejJtemher  29,  2000,  as  a  result  of 
a  c;omjjlaint  filed  June  8,  200.5  by 
Defenders  (jf  Wildlife  and  others 
alleging  we  used  the  wrong  .standards  to 
assess  the  July  11,  2000,  wolverine 
petition,  the  11. .S.  Di.strict  Ccjurt, 

M(jntana  District,  ruled  that  our  90-day 
Jjetition  finding  (08  FR  00112)  was  in 
ernjr  and  ordered  us  t(j  submit  t(j  the 
Federal  Register  a  12-m(jnth  finding  tor 
the  wolverine  by  .Sejjtemher  29,  2007. 

On  AjJi'il  0,  2007,  the  deadline  for  this 
12-m(jnth  finding  was  extended  t(j 
February  28,  2008. 

On  March  11. 2008,  we  jJublished  a 
12-month  finding  of  “not  warranted”  for 
the  wolverine  in  the  ccjiitiguous  United 
.States  (78  FR  12929).  In  that  finding  we 
determined  that  the  wcjlverine  in  the 
contiguous  United  .States  did  ikjI 
(Kjnstitnte  a  distinct  jjcjjjulation  .segment 
or  a  significant  jjorticjn  of  the  range  of 
a  listahle  entitv  of  the  wcjlverine  in 
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North  America  and  so  was  not  a  li.stable 
(aitity  under  the  Act. 

On  Inly  8.  2008  we  received  a  Notice 
of  Intent  to  .Sue  from  Farthjustice 
alleging  violations  of  the  Act  in  t)ur 
Man:h  11. 2008.  12-month  finding.  On 
.Sept(!ml)er  30.  2008.  Farthju.stice  filed  a 
complaint  in  the  II..S.  District  (iourt. 
District  of  Montana,  .seeking  to  .set  aside 
and  remand  the  12-month  finding  hack 
to  the  .Service  for  reconsideration. 

On  March  0,  2000.  the  .Service  agreed 
to  .settle  tlie  case  witli  Karthjustice  hy 
voluntarily  remanding  tht;  12-montli 
finding  and  issuing  a  new  12-month 
finding  by  December  1. 2010.  Following 
the  setthmient  agreement,  the  court 
dismis.sed  the  case  on  )une  l.'i.  2000. 
and  ordered  the  .Service  to  comply  with 
the  settlement  agreement. 

On  Aj)ril  l.'i.  2010.  the  .Scnvice 
puhlislied  a  Notice  of  Initiation  of  a  12- 
month  finding  for  wolverines  in  the 
contiguous  United  .States  (75  FR  10501). 
That  finding  was  published  on 
D(!ceml)er  14,  2010,  and  determined  that 
the  wolverine  in  the  contiguous  United 
.States  constituted  a  Distinct  Population 
.S(!gment  and  that  the  DP.S  warranted 
listing  under  the  Act,  hut  that  listing 
was  jjreclmled  by  higher  priority  li.sting 
actions  (75  FR  78030). 

On  .Septeml)(!r  0,  2011.  we  reached  an 
agreement  with  plaintiffs  in  End(in}>(iwd 
Act  Section  4  Dcodlinc  Liti}’.. 
Mi.sc.  Action  No.  10-377  (FUS).  MDb 
Docket  No.  2105  (D.  DO)  (known  as  the 
“MDb  case”)  on  a  schedule  to  publish 
proj)osed  rules  or  to  withdraw 
warranted  findings  for  the  .s])ecies  on 
our  list  of  candidate  sjjecijis.  'Fliis 
agreement  stipulated  that  we  would 
submit  for  ]mhlication  in  the  Federal 
Register  a  proj)o.sed  listing  rule  for  the 
wolverine,  or  withdraw  the  warranted 
12-month  finding,  no  later  than  the  end 
of  the  2013  Fiscal  Year. 

On  April  13,  2012.  several  parties 
filed  an  action  challenging  the  .Service's 
December  14,  2010  warranted  hut 
jjrecluded  finding  for  wolverine. 
Cottonwood  EnvtI.  Low  Ctr..  ct  ol.  v. 
S(dazor.  ct  oL.  9:12-cv-00057-DLO  (D. 
Mont.)  On  .S(!j)teml)(!r  20,  2012.  the 
court  granted  the  .Service’s  motion  to 
stay  that  litigation  based  on  the 
.Service's  rej)resentation  to  the  Uourt 
that  it  expected  to  submit  this  rule  or 
withdraw  the  warranted  finding  to  the 
Federal  Register  by  januarv  18.  2013. 

Threatened  Status  for  the  (iontiguous 
United  States  Wolverine  DPS 

Background 

It  is  our  intent  to  discuss  below  only 
those  topics  directly  relevant  to  the 
listing  of  the  contiguous  Unitcul  States 
DPS  of  the  North  American  wolverine  as 


a  thniatened  species  in  this  section  of 
the  jjropo.sed  rule. 

.S pccics  Infonnot i on 

Taxonomy  and  bile  History 

The  wolverine  has  a  Holarctic 
(habitats  found  in  the  northern 
continents)  distribution  including 
northern  portions  of  Europe,  Asia,  and 
North  America.  The  currently  accept (ul 
taxonomv  classifies  wolverines 
worldwide  as  a  single  sp(!cies,  (hdo 
f^nlo.  with  two  subspecies.  Old  World 
wolverines  are  found  in  the  Nordic 
countries  of  Europe.  Ru.ssia,  and  .Silnn  ia 
and  are  ))art  of  the  subspecies  Cnio  ^nlo 
gulo.  New  World  wolverines  occur  in 
North  America.  The  wolverines  in  the 
contiguous  United  .States  are  a  i)art  of 
the  New  World  .subsp(u:ies,  C.  g.  Insens: 
the  North  American  wolverine  (Kurten 
and  Rausch  1959  p.  19;  Pasilschniak- 
Arts  and  barivien;  1995,  p.  1).  The 
species  is  known  by  .sev(;ral  common 
names,  including  mountain  devil, 
glutton,  caracajou,  (piickhatch,  gulon. 
skunk  hear,  as  well  as  wolverine. 

The  wolverine  is  the;  largest  terrestrial 
memh(!r  of  the  family  Mustelidae.  Adult 
males  weigh  12  to  18  kilograms  (kg)  (2(i 
to  40  i)ounds  (lb)),  and  adnlt  females 
weigh  8  to  12  kg  (17  to  20  lb)  (Banci 
1994,  p.  99).  TIk!  wolverine  resembles  a 
small  l)ear  with  a  bushy  tail.  It  has  a 
broad,  rounded  head:  short,  rounded 
ears;  and  small  (ives.  Each  foot  has  five 
toes  with  curved,  .semi-retractile  claws 
u.siid  for  digging  and  climbing  (Banci 
1994,  ]).  99). 

A  large  numher  of  female  wolverines 
(40  ])ercent)  are  capable  of  giving  birth 
at  2  years  old.  become  j)regnant  most 
years,  and  produce  average  litter  sizes  of 
1  to  2  kits.  In  om;  study  of  known-aged 
females,  none  reproduced  at  age  2;  3  of 
10  fir.st  reproduced  at  age  3;  and  2  did 
not  reproduce  until  age  4.  The  average 
age  at  first  rejjroduction  was  3.4  vears 
(Per.sson  ct  ol.  2000,  pp.  70-77). 

Another  study  indicated  that  the 
av(!rage  age  at  fir.st  re])roduction  is  likely 
more  than  3  years  (Inman  ct  ol.  2007c, 

]).  70).  Pregnant  females  commonlv 
resorh  or  s]K)nlaneously  abort  litters 
prior  to  giving  birth  (Magoun  1985,  pj). 
30-31;  Copeland  1990,  j).  43;  Per.sson  ct 
ol.  2000,  p.  77;  Inman  ct  (d.  2007c,  j). 

70).  This  may  in  turn  preserve  re.sources 
to  increase  re|)roductive  success  in 
subseciuent  years  (Persson  2005.  j). 

1450).  By  age  3,  nearly  all  female 
wolverines  become  pregnant  evciiy  year, 
but  energetic  constraints  due  to  low 
food  availability  result  in  loss  of 
j)r(;gnancy  in  about  half  of  them  each 
year.  It  is  likidy  that,  in  many  ])laces  in 
the  range  of  wolverines,  it  takes  2  years 
of  foraging  for  a  female  to  store  (;nough 


energy  to  successfully  re])roduce 
(Persson  2005,  ]).  1450).  It  is  likely  that, 
(hispite  tlui  high  rate  of  initiation  of 
pregnancy,  due  to  the;  s])ontaneous 
abortion  of  litters  resulting  from 
resource  limitation,  actual  rates  of 
successful  reproduction  in  wolverines 
are  among  the  lowest  known  for 
mammals  (Persson  2005,  p.  1450). 

.Sup])lemental  feeding  of  females 
increases  reproductive  ])otential 
(P(!rsson  2005,  p.  1450).  Food- 
suj)plemenled  females  were  also  more 
successful  at  raising  kits  to  the  time  of 
weaning,  suggesting  that  wolverine 
reproduction  and  ultimately  ])opulation 
growth  rates  and  viability  are  food- 
limited.  Female  wolverines  a])])ear  to 
use  a  com])lex  strategy  of  food 
accumulation  and  caching  to  attain 
enough  resources  to  successfully  rai.s(!  a 
litter  (Inman  ct  ol.  20121),  pj).  040-041). 

Breeding  generally  occurs  from  late 
spring  to  early  fall  (Magoun  and 
Valkenburg  1983,  ]).  175;  Mead  ct  ol. 
1991,  pp.  808-811).  Females  undergo 
delayed  imi)lantation  until  the 
following  winter  or  spring,  when  ac:tive 
gestation  lasts  from  30  to  40  dav-s 
(Rau.sch  and  Pearson  1972,  j)p.  254- 
257).  bitters  are  horn  from  mid-Iu:bruary 
through  March,  containing  one  to  five 
kits,  with  an  average  in  North  America 
of  between  one  and  two  kits  (Magoun 
1985,  ])p.  28-31;  (:o])eland  1990.  p.  30; 
Krebs  and  bewis  1999.  p.  098;  Cojjeland 
and  Yates  2000,  pp.  32-30;  Inman  ct  (d. 
2007c,  J).  08). 

Female  wolverines  use  natal  (birthing) 
dens  that  are  excavated  in  snow. 
Persistent,  stable  snow  greater  than  1.5 
meters  (m)  (5  feet  (ft))  deep  aj)])ear.s  to 
be  a  reejuirement  for  natal  denning, 
because  it  provides  .security  for 
offspring  and  buffers  cold  winter 
temj)eratures  (Pulliainen  1908,  p.  342; 
Uopeland  1990,  p]).  92-97;  Magoun  and 
Cojjeland  1998,  pp.  1317-1318;  Banci 
1994,  pp.  109-110;  Inman  ct  ol.  2007c, 
PJ).  71-72;  Copeland  ct  ol.  2010,  pp. 
240-242).  F’emale  wolverines  go  to  great 
lengths  to  find  secure  den  sites, 
suggesting  that  predation  is  a  concern 
(Banci  1994,  p.  107).  Natal  dens  consi.st 
of  tunnels  that  contain  well-used 
runways  and  bed  sites  and  mav 
naturally  incorporate  shrubs,  rocks,  and 
downed  logs  as  part  of  their  structure 
(Magoun  and  Copeland  1998,  ])p.  131,5- 
1310;  Inman  ct  ol.  2007c,  pj).  71-72).  In 
Idaho,  natal  den  sites  occur  above  2,500 
m  (8,200  ft)  on  rocky  sites,  such  as 
north-fac:ing  boulder  talus  or  suhalpine 
cinpies  (steep-walled  semicircular  basin 
c:arved  by  a  glacier)  in  forest  o])enings 
(Magoun  ancl  Co])eland  1994,  pj).  131,5- 
1310).  In  Montana,  natal  dens  occur 
above  2,400  m  (7,874  ft)  and  are  located 
on  north  aspects  in  avalanche  debris. 


Federal  Register /  Vol.  78,  No.  23 /Monday,  February  4,  2013 /Proposed  Rules 


7867 


typically  in  alpine  habitats  near 
tiinherline  (Inman  el  al.  2()()7c,  ])p.  71- 
72).  Offspring  are  born  from  mid- 
Febrnary  tbrongb  March  ami  the  dens 
an;  typically  nscid  tbrongb  late  April  or 
early  May  (Myrberget  19()8.  p.  11.'); 
Magonn  and  Copeland  15)‘)8.  ])]).  1.314- 
1317;  Inman  et  al.  2(K)7b,  pp.  .'I.')-.')*)). 
Occupation  of  natal  dens  is  variable, 
ranging  from  apjn’oximately  t)  to  ().')  days 
(Magonn  and  (iopeland  1098.  ])]).  131()- 
1317). 

Females  may  move;  kits  to  mnlti])le 
secondary  (maternal)  dens  as  they  grow 
during  the  montli  of  Mav  (Pulliainen 
19()8,  p.  343;  Myrberget 'l9()8.  p.  ll.'")), 
altbongb  n.se  of  maternal  dens  may  be 
minimal  (Inman  ei  ul.  2()()7c,  p.  89). 
Timing  of  den  abandonment  is  related 
to  accnmnlation  of  water  in  dens  (due 
to  snow  melt),  the  maturation  of 
offspring,  di.sturbance,  and  geograjjbic 
location  (Myrberget  19()8,  p.  11. '1; 

Magonn  198.').  j).  73).  After  using  natal 
ami  maternal  dens,  wolverines  may  also 
use  rendezvous  sites  tbrongb  early  |nly. 
'I’bese  sites  are  characterized  by  natural 
(unexcavated)  cavities  formed  by  large 
boulders,  downed  logs  (avalanche 
debris),  and  snow  (Inman  et  al.  2{)()7c, 
pp.  .').')-.')()).  Male  wolverines  likely  male 
with  several  females,  and  altbongb  tb(!v 
are  not  known  to  directly  contribute  to 
rearing  young,  they  do  tolerate  snbadnlt 
wolverines  in  their  territories  (nsnally 
their  own  offspring)  until  they  reach 
matnritv  ((iopeland  1998,  p.  72). 

Habitat,  .S])ace,  and  Food 

In  North  America,  wolverines  occur 
within  a  wide  variety  of  alpine,  boreal, 
and  arctic  habitats,  including  boreal 
forests,  tundra,  and  we.stern  mountains 
tbrougbout  Alaska  and  Canada.  The 
southern  jjortiou  of  the  s])ecies'  range 
extends  into  the  contiguous  United 
States,  including  bigb-elevation  alpine 
portions  of  Washington.  Idaho, 

Montana,  Wyoming,  California,  and 
Colorado  (Wilson  1982,  p.  844;  Hash 
1987,  p.  .578;  Band  1994.  p.  102. 
Pasit.scbniak-Arts  and  Lariviere  199.5,  ]). 
499;  Anbry  et  al.  2007,  p.  21.52;  Moriarty 
et  al.  2009,  entire;  Inman  et  al.  2009,  pp. 
22-25).  Wolverines  do  not  ap])ear  to 
specialize  on  sj)ecific  vegetation  or 
geological  habitat  a,s})ect.s,  but  instead 
s(dec:t  areas  that  are  cold  and  receive 
enough  winter  j)recipitation  to  reliably 
maintain  deep  persi.stent  snow  late  into 
the  warm  season  (Co])eland  et  al.  2010. 
entire).  The  requirement  of  cold,  snowy 
conditions  means  that,  in  the  southern 
])ortion  of  the  species'  range  where 
ambient  temjieratnres  are  warmest, 
wolverine  distribution  is  re.stricted  to 
high  elevations,  while  at  more  northerly 
latitudes,  w'olverines  are  present  at 
lower  elevations  and  even  at  sea  level  in 


the  far  north  (Coj)eland  et  al.  2010, 

Figure  1). 

In  the  contignons  United  .States, 
wolverines  likely  exist  as  a 
meta])oj)nlation  (Anbry  et  al.  2007,  |). 
2147,  Figures  1, 3).  A  po])nlation  is  a 
group  of  interbreeding  individuals  of 
the  same  sj)ecie.s.  A  metapo])nlation  is 
a  population  compo.sed  of  a  network  of 
semi-isolated  .subpopulations,  each 
occu])ying  a  suitable  jiatcb  of  habitat  in 
a  landscape  of  otherwise  unsuitable 
habitat  (Fnlliam  and  Dunning  1997,  pj). 
212-214).  Metapopnlations  recpiire 
some  level  of  regular  or  intermittent 
migration  and  gene  flow  among 
.snb])opulation.s,  in  which  individual 
snbpo])nlalion.s  support  one-anotber  by 
jiroviciing  genetic  and  demographic 
enrichment  through  mntnal  exchange  of 
individuals  (Meffe  and  Carroll  1997,  p. 
878).  Individual  snbpopnlations  may  go 
extinct  or  lose  genetic  viability,  but  are 
then  “rescued”  by  immigration  from 
other  snbpo])ulation.s,  thus  ensuring  the 
persistence  of  the  metapo|)nlation  as  a 
whole.  If  metapopnlation  dvnamics 
break  down,  either  due  to  changes 
within  snbpopnlations  or  lo.ss  of 
connectivity,  then  the  entire 
metapopnlation  mav  be  jeopardized  due 
to  snl)popnlation.s  becoming  unable  tr) 
persist  in  the  face  of  inbreeding  or 
demographic  and  environmental 
stocbasticity  (Fnlliam  and  Dunning 
1997,  pp.  221-222).  The  wolverine 
metapo|)nlation  in  the  DF.S  consists  of  a 
network  of  small  .snbpo])nlations  on 
mountain  tops,  some  consisting  of  less 
than  ten  individuals.  Persistence  of 
snbpopnlations  under  these  conditions 
recjiiires  movement  between 
subjjopulation.s  acro.ss  both  suitable  and 
unsuitable  wolverine  habitat. 

Wolverines  prefer  to  move  across 
suitable  habitat  (as  defined  by  i)er.si.stent 
spring  snow  cover)  rather  than  to  cross 
nnsuitable  habitats  during  dispersal 
movements  (.Schwartz  et  al.  2009.  p. 
3230).  Therefore,  we  would  exj)ect  that 
changes  resulting  in  reduction  of 
suitable  habitat  conditions  would  result 
in  reduced  moveanent  rates  between 
habitat  patches  if  distances  between 
them  bec:ame  grimter.  This  could  affect 
the  metajjopnlation  as  a  wbob;  if 
movement  rates  became  too  low  to 
ensure  snbj)0])nlation  demograi)bic  or 
genetic  health. 

Wolverines  are  oj)j)ortnni.stic  feeders 
and  consume  a  variety  of  foods 
depending  on  availability.  They 
jjrimarily  scavenge  carrion,  but  also 
prey  on  small  animals  and  birds,  and  eat 
fruits,  berries,  and  in.sects  (Mornocker 
and  Ila.sb  1981,  p.  1290;  Hash  1987,  p. 
579;  Banci  1994,  pp.  111-113). 
Wolverines  have  an  excellent  sense  of 
smell  that  enables  them  to  find  food 


beneath  ileej)  snow  (Hornocker  and 
Ha.sb  1981,  p.  1297). 

Wolverines  require  a  lot  of  sj)ace;  the 
availability  and  di.stribntion  of  food  is 
likely  the  primary  factor  in  determining 
female  wolverine  movements  and  home 
range  size  (Hornocker  and  Hash  1981,  p. 
1298;  Banci  1994,  pj).  117-118).  Male 
wolverine  home  range  size  and  location 
is  likelv  tied  to  the  presence  of  active 
female  home  ranges  and  breeding 
o})j)ortnnitie.s  ((iopeland  1998,  p.  74). 
Female  wolverines  forage  close  to  den 
sites  in  early  summer,  progressively 
ranging  further  from  dens  as  kits 
become  more  inde])endent  (May  et  al. 
2010,  p.  941).  Wolverines  travel  long 
distances  over  rough  terrain  and  deep 
.snow,  and  adult  males  generally  cover 
greater  di.stances  than  females 
(Hornoc:ker  and  Hash  1981,  j).  1298; 
Banci  1994,  pj).  117—118;  Moriarty  et  al. 
2009,  entire;  Inman  et  al.  2009,  pp.  22- 
28;  Brian  2010.  j).  3;  Copeland  and  Yates 
2008,  Figure  9).  Home  ranges  of 
wolverines  are  large,  and  \'ary  greatly  in 
size  depending  on  availability  and 
distribution  of  food  and  gender  and  age 
of  the  animal.  Home  ranges  of  adult 
wolverines  akso  varv  in  size  depending 
on  geogra])bic  location.  Home  ranges  in 
Alaska  were  approximately  100  .stpiare 
kilometers  (km-)  to  over  900  km^  (38.5 
•scpiare  miles  (mi-)  to  348  mi^)  (Banci 
1994,  p.  117).  Average  home  ranges  of 
resident  adult  females  in  central  Idaho 
were  384  km^  (148  mi-),  and  average 
home  ranges  of  resident  adult  males 
were  1,522  km-  (588  mi-)  (Copeland 
1998.  p.  50).  Wolverines  in  Clacier 
National  Fark  bad  average  adult  male 
home  ranges  of  498  km-  (193  mi-)  and 
adult  female  home  ranges  of  141  km^ 

(55  mi^)  (Copeland  and  Yates  2008.  j). 
25).  Wolverines  in  the  Creater 
Yellowstone  Ecosystem  bad  average 
adult  male  home  ranges  of  797  km-  (311 
mi-),  and  average  adult  female  home 
ranges  of  329  km-  (128  mi-)  (Inman  et 
al.  2007a,  p.  4).  These  home  range  sizes 
are  large  relative  to  the  body  size  of 
wolverines,  and  may  indicate  that 
wolverines  occiq)y  a  ndatively 
unproductive  niche  in  which  they  mu.st 
forage  over  large  areas  to  consume  the 
amount  of  calories  needed  to  meet  their 
life-bistorv  requirements  (Inman  et  al. 
2007a,  ]).  il). 

Acro.ss  their  worldwide  di.stribntion, 
wolverines  are  dependent  on  j)er.sistent 
.sj)ring  snow  cover  for  successful 
reproduction  (Fulliainen  1988,  pp.  338- 
.341;  Mvrberget  1988,  p.  115;  C'.opeland 
1998.  pp.  93-94;  Magonn  and  Copeland 
1998.  pp.  131.5-1319;  Aubrv  et  al.  2007, 
p.  2153;  Inman  et  al.  2012a'.  p.78.5; 
Cojjeland  et  al.  2010,  entire).  No  records 
exist  of  wolverines  denning  anywhere 
but  in  snow,  despite  the  wide 
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availability  of  snow-free  denning 
opportunities  within  the  species' 
geograjihic  range.  The  snow  tunnels  and 
conijilex  .structure  a.ssociated  with  dens 
are  lilady  nujnired  to  ])rotect  young  from 
intersjiecific  and  intraspecific  predation 
(Persson  at  al.  2()()3,  pp.  Magonn 

and  Copeland  1908,  p.  1318).  A  layer  of 
deep  snow  may  also  add  crucial 
insulation  from  cold  temperatures  and 
wind  jirevalent  in  wolverine  habitat 
(Pnlliainen  1988.  p.  342;  Bjarvall  at  al. 
1978,  p.  24-2.''j:  Copeland  1998.  p.  108; 
Magonn  and  Copeland  1998.  p.  1318). 

Female  woh  erines  ha\'(!  hecm 

oh. served  to  ahandon  rejiroductive  dens 
when  temperatures  warm  and  snow 
conditions  hecome  wet  (Magonn  and 
C.ojieland  1998.  p.  1318);  this  response 
indicates  that  the  condition  of  the  snow 
is  also  imjiortant  to  successful 
rejiroduction.  and  that  the  onset  of 
spring  snowmelt  forces  female 
wolverines  to  move  kits  into  alternate 
denning  sites  with  better  snow 
conditions,  if  thev  are  available.  The.se 
movements  may  he  energ(!tically  c:ostly 
and  subject  females  and  kits  to 
predation  risk.  The  deep,  persistent 
sjiring  snow  layer  in  the  (kijiidand  at  al. 
(2010)  model  captures  all  known 
wolverine  den  sites  in  the  DP.S; 
how(*ver.  on  ax  erage,  most  denning 

oi. curs  at  higher  elevations  within  the 
area  defined  by  the  model.  Female 
wolverines  establish  reproductive  dens 
at  elevations  higher  than  average 
elevations  used  by  nonrejirodnctive 
wolverines  (('.opeland  1998.  j).  94; 
Magonn  and  Copeland  1998.  pj).  131,5- 
1318;  Inman  at  al.  2007c.  p.  71). 
suggesting  that  females  find  the 
conditions  neces.sary  for  successful 
denning  in  the  njiper  jiortion  of  their 
home  range  where  snow  is  most 
persistent  and  occurs  in  the  heaviest 
accnmulations. 

Wolverine  year-round  habitat  use  also 
takes  jilace  ahno.st  entirely  within  the 
area  defined  by  deep  jiersistent  s])ring 
.snow  (Coj)eland  at  al.  2010.  })]).  242- 
243).  Within  the  DPS,  this  area  is 
generally  centered  on  the  aljiine  tree 
line  (the  maximum  elevation  beyond 
which  tree  growth  is  precluded  and 
only  low-growing  vegetation  is  found). 

In  the  contiguous  United  States, 
wolverine  year-round  habitat  is  found  at 
high  elevations  centered  near  the  tree 
line  in  conifer  fore.sts  (below  tree  line) 
and  rocky  alpine  habitat  (above  tree¬ 
line)  and  in  cinpie  basins  and  avalanche 
chutes  that  have  food  sources  such  as 
marmots,  voles,  and  carrion  (Hornocker 
and  Hash  1981,  p.  1298;  Copeland  1998, 
j).  124;  Magonn  and  Copeland  1998,  j). 
1318;  Cojieland  at  al.  2007.  ]).  2211; 
Inman  at  al.  2007a,  ]).  11).  In  the 
.southern  portion  of  wolverine  range  in 


North  America  which  includes  the  DPS, 
wolverines  aixi  constrained  by  their 
need  for  cold  conditions  and  persi.stent 
spring  snow  to  using  only  the  coldest 
available  landscapes  ((kiiieland  at  al. 

2010.  I'^giire  8). 

Mean  sea.sonal  elevations  used  by 
wolverines  in  the  northern  Rocky 
Mountains  and  North  Ca.scades  vary 
between  1.400  and  2.800  m  (4. .592  and 
8.528  ft)  depending  on  location,  hut  are 
always  relatively  high  on  mountain 
slojjes  (Hornocker  and  Hash  15)81,  p. 

125)1;  (kipeland  at  al.  2007,  p.  2207, 

Auhry  at  al.  2007,  p.  2153;  Inman  at  al. 
2012,  p.  782).  Elevation  ranges  n.sed  by 
historical  wolverim;  jiopulations  in  the 
Sierra  Nevada  and  southern  Rocky 
Mountains  are  unknown,  hut 
presumably  wolverines  used  higher 
elevations,  on  average,  than  more 
northerly  pojmlations  ti)  comiiensate  for 
the  higher  temjieratnres  found  at  lower 
latitudes.  In  the  contiguous  United 
.States,  valley  bottom  habitat  appears  to 
be  n.sed  only  for  dispersal  movements 
and  not  for  foraging  or  reproduction 
(Inman  at  al.  2005),  jip.  22-28). 

Wolverine  reproductive  dens  have  been 
located  in  aljhne,  snhaljiine.  taiga,  or 
tundra  habitat  (Myrlxirget  15)88,  p.  115; 
Pnlliainen  15)88,  ])]).  338-341;  Bjarvall 
15)82.  p.  318;  Ee(!  and  Niptanatiak  15)5)8, 
p.  345);  Lamia  at  al.  15)5)8,  pji.  451—452; 
Magonn  and  (]o|ielan(l  15)5)8,  p]).  1317- 
1318).  Wolverines  rarely,  or  never,  dim 
in  lower  elevation  fonisted  habitats, 
although  they  may  occupy  these 
habitats  occasionally  (Magonn  and 
Copeland  195)8.  p.  1317). 

Wolverine  Densities 

Wolverines  naturally  occur  in  low 
densities  with  a  reported  range  from  one 
animal  per  85  km-  (25  mi^),  to  one 
animal  jier  337  km^  (130  mi-) 

(Hornocker  and  Ha.sh  15)81,  pp.  125)2- 
1295;  Ha.sh  15)87,  p.  578;  Cojieland 
1998,  pp.  31-32;  Copeland  and  Yates 
2008,  p.  27;  Inman  at  al.  2007a,  ]).  10; 
Scpiires  at  al.  2007,  j).  2218).  No 
systematic  pojmlation  census  exists 
over  the  entire  cnrnuit  range  of 
wolverines  in  the  contiguous  United 
.States,  so  the  current  population  level 
and  trends  are  not  known  with 
certainty.  However,  based  on  our 
current  knowledge  of  occnjiied 
wolverine  habitat  and  wolverine 
densities  in  this  habitat,  it  is  reasonable 
to  estimate  that  the  wolverine 
po]ndation  in  the  contiguous  United 
.States  numbers  apjnoximatelv  250  to 
300  individuals  (Inman  20101),  pers. 
comm.).  The  hulk  of  the  current 
poj)nlation  occurs  in  the  northern  Rocky 
Mountains,  with  a  few  individuals  in 
the  North  Cascades  and  one  known 
individual  each  in  the  .Sierra  Nevada 


and  southern  Rocky  Mountains.  Within 
the  area  known  to  currently  have 
wolverine  poi)ulations.  relatively  few 
wolverines  can  coexi.st  due  to  their 
naturally  low  population  densities,  even 
if  all  areas  were  occu])ied  at  or  near 
carrying  ca])acity.  Civen  the  natural 
limitations  on  wolverine  po])nlation 
density,  it  is  likely  that  historical 
wolverine  population  numbers  were 
also  low  (Inman  at  al.  2()()7a.  Table  8). 
Because  of  these  natural  limitations,  it 
is  j)os.sihle  that  densities  and  })opulation 
levels  in  the  northern  Rocky  Mountains 
and  North  Cascades  where  populations 
currently  exist  may  not  he  substantially 
lower  than  ])opulation  densities  were  in 
lhe.se  areas  prior  to  Enro])ean 
.settlement.  However,  historically,  the 
contiguous  United  .States  poi)nlation 
would  likely  have  been  larger  than  it  is 
todav  due  to  the  larger  area  occupied  by 
])opulation.s  when  the  southern  Rocky 
Mountains,  Bighorn  Mountains,  .Sierra 
Nevada,  and  j)o.ssihly  also  the  Oregon 
Cascades  and  mountains  of  Utah,  were 
occupied  at  full  capacity. 

Wolverine  .Status  in  Canada  and  Alaska 

The  hulk  of  the  range  of  North 
American  wolverines  is  found  in 
Canada  ami  Alaska,  where  wolverines 
inhabit  al])ine  tundra,  boreal  forest,  and 
arctic  habitats  (.Slough  2()()7.  p.  78). 
Wolverines  in  Canada  have  been 
divided  into  two  populations  for 
management  by  the  Canadian 
Ciovernment:  An  ea.stern  ])o|)ulation  in 
Labrador  and  Quebec,  and  a  western 
population  that  extends  from  Ontario  to 
the  Pacific  coast,  and  north  to  the  Arctic 
Ocean.  The  ea.stern  ])oj)ulation  is 
currently  listed  as  endangered  under  the 
.S])ecie.s  At  Risk  Act  in  Canada,  and  the 
western  population  is  designated  as  a 
species  of  special  conc:ern  (COSEWIC 
2003.  p.  8). 

The  current  status  of  wolverines  in 
ea.stern  Canada  is  uncertain.  Wolverines 
have  not  been  confirmed  to  occur  in 
Quebec  since  1978  (Fortin  at  al.  2005,  p. 
4).  Hi.storical  evidence  of  wolverine 
presence  in  ea.stern  Canada  is  also 
suspect  because  no  evidence  exists  to 
.show  that  wolverine  ])elts  attributed  to 
Quebec  or  Labrador  actually  came  from 
that  region;  animals  were  possibly 
trapped  elsewhere  and  the  i)elt.s  shii)ped 
through  the  ea.stern  provinces 
(CO.SEWIC  2003,  ]).  20).  Wolverines  in 
ea.stern  Canada  may  ciirrentlv  exi.st  in 
an  extremely  low-density  population,  or 
may  he  extirjiated.  Wolverines  in 
ea.stern  Canada,  both  historically  and 
currently,  coidd  re|)resent  migrants  from 
western  poimlations  that  never  became 
resident  animals  (CO.SEWIC  20t)3.  pp. 
20-21).  The  Federal  Government  of 
(kmada  has  completed  a  recovery  })lan 
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for  the  eastern  po])ulation  with  the  goal 
of  establishing  a  .self-sustaining 
population  through  reintroduetion  and 
protection  (Fortin  e/  (il.  2(){)5,  p.  18). 

Wolverines  in  western  Canada  and 
Alaska  inhabit  a  variety  of  habitats  from 
.sea  level  to  high  elevations  (.Slough 
2007,  pp.  77-78).  They  occur  in  .Maska, 
Ontario,  Manitoba,  .Saskatchewan, 
Alberta,  Hrilish  (iolumhia,  Yukon, 
Northw(!St  Territories,  and  Nunavut 
(Slough  2007,  pp.  77-78).  Since 
Furop(ian  colonization,  a  generally 
recognized  range  contraction  has  taken 
place  in  boreal  Ontario  and  the  aspen 
parklands  of  Manitoba.  Saskatchewan, 
and  Alberta  (CO.SEWIC  2003,  pp.  20-21; 
Slough  2007,  p.  77).  This  range 
contraction  occurred  concurrently  with 
a  reduction  in  wolverine  records  for  the 
Great  Lakes  region  in  the  c:ontiguous 
United  Slates  (Auhry  et  al.  2007,  i)p. 
21.'j.'5— 2150).  Causes  of  these  changes  are 
uncertain,  hut  may  he  related  to 
increa.sed  harvest,  habitat  motlification, 
or  climate  change  (CO.SEWIC  2003,  ])p. 
20-21;  Auhry  e/  al.  2007,  pp.  215.5- 
2150;  .Slough  2007,  pp.  77-78).  Analysis 
su])])orts  climate  change  as  a  factor 
contributing  to  pojndation  declines  in 
.southern  Ontario,  hecau.se  snow 
conditions  neces.sarv  to  su))])ort 
wolverines  do  not  currently  exist  in  the 
Great  Lakes  region  of  the  contiguous 
United  .States,  and  are  marginal  in 
southern  Ontario  (Auhry  at  al.  2007,  p. 
2154).  It  is  not  known  ifthe.se  snow 
conditions  existed  hi.storically  in  the 
Great  Lakes  of  the  contiguous  United 
.States;  however,  the  small  numher  of 
wolverine  records  from  this  area 
suggests  that  they  did  not.  It  is  possible 
that  suitable  snow  conditions  did  reach 
further  south  in  ea.stern  Canada  in  1850 
than  they  do  today,  making  wolverine 
disper.sal  attempts  from  Canada  to  the 
Great  Lakes  region  of  the  contiguous 
United  States  more  likely  than  they  are 
now.  Wolverines  occurred  hi.storicallv 
on  Vancouver  Island  and  have  been 
given  status  as  a  .sej)arate  .suh.spec:ies  hv 
some  (Hall  1981,  p.  109).  The 
Vancouver  Island  poj)ulation  is  now 
regarded  as  jjossihly  extirpated;  no 
sightings  have  occurred  since  1992 
(CO.SEWIC  2003,  p.  18). 

WolveriiKJS  in  western  Canada  and 
Alaska  appear  to  |K!r.si.st  (;vervwhere  that 
habitat  and  climate  conditions  are 
suitable  (CO.SEWIC  2003.  pp.  13-21; 
Auhry  at  al.  2007.  pj).  2152-2155; 
Slough  2007,  p.  79;  Copeland  at  al. 

2010,  Figure  2).  Throughout  this  area, 
wolverines  are  managed  by  regulatcxl 
harvest  at  the  Provincial  and  .State  level. 
Fo])ulation  estimates  for  Canada  and 
Alaska  are  rough  because  no  wolverine 
surveys  have  taken  ])lace  at  the  .State  or 
Provincial  scale.  However,  the 


pojndation  in  we.stern  Canada  is 
e.stimated  to  include  ajjjnoximatelv 
15,089  to  18,907  individuals  (CO.SEWIC 

2003,  ]).  22).  The  numher  of  wolverines 
in  Alaska  is  unknown,  hut  they  a|)])ear 
to  exist  at  naturally  low  densities  in 
suitable  habitats  thn)ughout  the  .state 
(Alaska  De|)artment  of  Fish  and  (kune 

2004,  ])]).  1-359).  We  have  no 
information  to  indicate  that  wolverine 
])Oj)ulations  have  hetm  reduced  in 
numl)(;rs  or  geogra})hic  range  in  Alaska. 

The  Com])lexity  of  Ceogra])hic  Range 
Delineation 

Information  on  the  nature  of  historical 
and  current  loc:ation.s  of  wolverine  is 
lacking  for  several  reasons.  Wolverines 
tejul  to  live  in  remote  and  inhosjjitahle 
jjlaces  away  from  human  setthnnents, 
where  they  are  seldom  encountered, 
documented,  or  studied.  Wolverines 
naturally  occur  at  low  jjopulation 
densities  and  are  rarely  and 
unjiredictahly  encountered  where  they 
do  occur.  Wolverines  often  move  long 
distances  in  short  j^eriods  of  time;  for 
examjde,  when  dis])er.sing  from  natal 
ranges,  wolverines  may  transit  through 
habitats  that  are  unsuitahle  for  long¬ 
term  survival  (Auhry  at  al.  201)7,  j). 

2147;  Moriartv  at  al.  2()()9.  entire;  Inman 
at  al.  2()()<).  ])]').  22-28;  Brian  2010,  j).  3). 
.Such  movements  make  il  difficult  to 
distinguish  with  certainty  between 
oc:curr(mce  records  that  re])r(5S(mt 
established  |)oj)ulations  in  suitable 
habitats  and  records  that  re|)re.sent 
short-term  oc:cuj)anc:y  or  ex|)loratorv 
movements  without  the  ])otential  for 
estahlishment  of  home  ranges. 
rej)rodu('.tion,  or  |)oj)ulations.  These 
natural  attributes  of  wolverines  make  it 
difficult  to  jirecisely  determine  their 
jjresent  range,  or  trends  in  range 
expansion  or  contraction,  that  may  have 
occurred  in  the  jiast.  Therefore,  we  are 
cautious  and  u.se  multi])le  lines  of 
evidence  when  trying  to  determine 
where  jjast  wolverine  jjojjulations 
occurred. 

Throughout  the  remainder  of  this 
j)ro])osed  rule,  we  focus  on  the  use  of 
verifiable  and  documented  wolverine 
occurrence  records  to  define  hi.storical 
and  jjresent  range  as  w(;  have 
determined  that  these  records  con.stituti; 
the  best  scientific  information  available 
on  the  j)a.st  and  j)re.sent  distribution  of 
wolverines  (see  Auhry  at  al.  2007,  j). 
2148;  McKelvey  at  al.  2008,  entire). 
Verifiable  records  are  records  .su|)|)orted 
by  jjhysical  evidence  such  as  mu.seum 
sjiecimens,  harvested  |)elt.s,  DNA 
sam|)les,  and  diagno.stic  ])hotograj)hs. 
Documented  records  are  those  based  on 
accounts  of  wolverines  being  killed  or 
caj)tured.  U.se  of  only  verifiable  and 
doc:umented  records  avoids  mi.stakes  of 


misidentification  often  made  in 
eyewitness  accounts  of  visual 
encounters  of  unrestrained  animals  in 
the  wild.  Visual-encounter  records  often 
rejiresent  the  majority  of  occurrence 
records  for  elusive  forest  carnivores,  and 
they  are  subject  to  inherently  high  rates 
of  misidentification  of  the  sjiecies 
involved,  including  wolverines 
(McKelvey  at  al.  2008.  j)]).  551-552). 
These  misidentifications  can  result  in 
wildly  inaccurate  conclusions  about 
sjiecies  occurrence  (McKelvev  at  al. 

2008,  J)]).  550-553). 

Auhry  at  al.  (2007.  entire)  u.sed  only 
verifiable  and  documented  reciords  to 
inve.stigate  wolverine  di.strihution 
through  time.  This  |)a|)er  is  the  only 
available  conijjrehensive  treatment  of 
the.se  distribution  jiatterns  that  attemjits 
to  di.stinguish  between  records  that 
re|)re.sent  resichmt  animals  versus 
animals  that  have  disjjerseil  outside  of 
suitable  habitat.  For  these  reasons,  we 
find  that  Auhry  at  al.  (2007,  entire) 
rejjresents  the  he.st  available  summary  of 
wolverine  occurrenc:e  ret:ord.s  in  the 
contiguous  United  .States  at  this  lime. 
.Since  the  j)uhlication  of  Auhry  at  al. 
(2007,  entire),  verified  records  of 
wolverines  have  also  been  documented 
in  (Colorado  and  (California,  which  we 
will  des(;ril)e  in  greater  detail  below. 

Auhry  at  al.  (2007,  entire)  used 
verifiable  and  documented  records  from 
mu.seum  collections,  literature  sources, 
ami  .Slate  and  Federal  in.stitutions  to 
trace  changes  in  geograj)hic  di.strihution 
of  wolverines  in  the  historical  record. 
They  then  u.sed  an  overlay  of  suitable 
wolverine  habitats  to  determine  which 
re(;ord.s  rej)re.sent  wolverines  in  habitats 
that  may  su})])ort  residency,  and.  hv 
extension,  })0|Julations,  and  which 
records  likely  rej)re.sent  wolverines 
outside  the  range  of  suitable  habitats,  so 
called  “extralimital"  records.  Auhrv  at 
al.'s  (2007,  entire)  focus  on  verifiable 
and  documented  records  corrected  j)ast 
overly  broad  a])proache.s  to  wolverine 
range  majjjhng  (Nowak  1973.  j).  22;  Hall 
1981,  p.  1009;  VVikson  1982,  p.  044; 

Hash  1987.  p.  570),  which  u.sed  a  more 
inclusive  hut  j)otentially  misleading 
a])j)roach  when  dealing  with  occurrence 
records.  Many  of  the  extralimital 
records  used  in  these  j)uhlication.s 
re|)r(;.sented  individuals  that  di.sj)ersed 
from  natal  ranges  hut  ended  uj)  in 
habitats  that  could  not  .su])j)ort 
wolverines.  U.se  of  these  data  to 
determine  the  hi.storical  geograj)hic 
range  of  wolverines  results  in  gross 
overestimation  of  the  area  that  can 
actually  he  used  successfully  by 
wolverines  for  the  establishment  of 
|)0]ndations.  .Suhsecjuent  to  j)uhlication 
of  Auhry  at  al.  (2007.  entire),  two 
jjuhlications  ((iojjeland  at  al.  2010, 
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entire;  Brock  e/  al.  2007,  entire)  further 
refined  our  understanding  of  wolverine 
habitat  needs  and  corroborated  the 
aj)j)roach  of  Auhrv  e/  al.  (2007,  entire). 
Thus,  despite  the  paucity  of  verifiable 
records,  we  now  have;  strong 
information  on  the  areas  that  are 
currently  suitable  to  he  occupied  by 
wolverine  based  on  habitat  and  climate 
conditions. 

We  agree  with  Auhrv  at  al.  (2007,  p. 
2149)  that  the  most  appropriate  method 
to  determine  the  current  and  historical 
range  of  wolvca  ines  is  to  use  a 
combination  of  occurrence  records  and 
habitat  suitability,  along  with  other 
information,  such  as  documented 
successful  reproduction  events, 
indicating  where  reproductive  and 
j)otentially  self-su.staining  ])opulations 
may  occur.  We  also  generally  agree  with 
their  conclusions  about  the  historical 
and  current  range  of  the  species.  We 
find  that  the  species’  range  is  the  area 
that  may  .support  viable  populations, 
and  does  not  include  extralimital 
occurrences  outside  of  habitat  that  is 
likely  to  support  wolverine  life-history 
needs.  Areas  that  can  .snpj)ort  wolverine 
j)opulations  may  he  nderred  to  as 
l)ot(;ntial  “.source”  po])ulations  because 
they  provide  surplus  individuals 
through  re})roduction  hevond  what  is 
needed  for  rejjlacement.  Areas  that  have 
.some  of  the  habitat  attributes  of 
wolverine  habitat  hut  do  not  have 
enough  habitat  to  su])])ort  viable 
|)opulations  may  he  referred  to  as 
po])ulation  “sinks”  because  wolverines 
may  disperse  to  these  areas  and  remain 
for  some  time,  hut  will  either  die  there 
without  reproducing,  leave  the;  area  in 


search  ofh(!tt(;r  habitat  conditions,  oi- 
may  actually  re])roduce,  hut  at  a  rate 
lower  than  that  needed  for  replacement 
of  individuals  lost  to  mortality  or 
emigration,  hiading  to  eventual 
population  extinction. 

l'’or  a  widely  disjjersing  species  like 
the  wolverine,  we  ex])ect  many  locality 
records  to  rejjiesent  dis])ersal  attem])ts 
into  sink  habitats  or  nonhahitat.  'rhe 
value  to  the  ])opulatiou  (and  thus  the 
DB.S)  of  dis])ersers  in  tluise  areas  is 
unclear;  it  is  likely  that  most  dis])ersers 
into  sink  habitats  or  nonhahitat  will  he 
lost  to  the  jjopulation  unless  they  ani 
able  to  move  hack  into  source  habitats. 
3’herefore,  it  is  our  conclusion  that 
population  sink  areas  and  areas  of  non¬ 
wolverine  habitat,  here  defined  as 
j)laces  where  wolverines  may  h(!  found 
l)ut  where  habitat  is  not  suitable  for 
long-term  occupancy  and  rejiroduction, 
do  not  represent  part  of  the  species 
historical  range  and  have  little 
conservation  value  for  tin;  Dl’.S,  other 
than  possibly  serving  as  t(nn])orarv  stoj)- 
overs  for  attempted  disp(!r.sers  as  thev 
search  for  suitable  habitats.  Compared 
with  broader  a])])roaches  to  defining 
historical  geographic  range,  this  focaised 
a])])roach  (1)  results  in  reducing  the  bias 
of  extralimital  dis])ersers  and  (2) 
concemtrates  conservation  attimtion  on 
areas  capable  of  maintaining 
])Oj)ulations. 

Auhrv  at  al.  (2()()7.  ])]).  2147-2148) 
divided  records  into  “historical” 
(recorded  prior  to  1981).  “recamt” 
(recorded  l)etwe(m  19()1  and  lt(5)4),  and 
“curiaait”  (recorded  after  l‘)‘)4). 
Hi.storical  records  occunaul  before 
systematic  surveys.  Historical  records 


encom])a.ss  the  time  during  which 
wolverine  numbers  and  distribution 
wen;  hypothesized  to  he  at  their  highest 
(prior  to  European  settlement)  and  also 
at  their  lowest  (early  2()th  century) 
(Wright  and  rhom]).son  193.1;  Chinnell 
at  al.  1937;  Allen  lt)42;  Newl)y  and 
Wright  1911,  all  as  cited  in  Auhrv  at  al. 
2007.  p.  2148).  The  recent  time  interval 
covers  a  hvpothesized  poj)ulation 
expansion  and  rebound  from  the  early 
20th  century  low.  C]urrent  records  offer 
the  most  recent  evidence  available  for 
wolverine  occurrences  and  ])otential 
populations.  All  occurrence  records 
must  he  individually  analyzed  in  light 
of  their  context  in  terms  of  habitat 
conditions  conducive  to  wolverine 
po])ulation  establishment  and  whether 
or  not  they  oc:cur  clustered  with  other 
rec;ords.  which  might  indicate  that 
po})ulations  have  historicallv  occurred 
in  the  area.  The  authors  of  Auhry  at  al. 
(2007)  did  such  an  analysis  as  thev 
com])iled  their  records. 

Wolvarina  Distribution 

We  assessed  the  historical,  recent,  and 
curr(;nt  distribution  data  for  each  of  the 
regions  below  to  determine  the 
likelihood  of  the  ])resence  of  historical 
po])ulations  (rather  than  extralimital 
dispensers).  Of  729  ma])])al)le  records 
(those;  records  with  ])r(;cise  location 
information)  compiled  by  Auhrv  at  al. 
(2007,  p.  2110),  188  wen;  from  the 
historical  time  interval  (.see  Table  1). 

The;  di.scussion  below  draws  heavily 
from  both  Auhry  at  al.  (2007,  entire;)  anei 
(]e)])e;lanel  at  al.  (2010,  entire). 


Table  1— Wolverine  Records  From  Three  Time  Periods  From  Aubry  et  al.  2007 

[Numbers  represent  total  eJocumenteel  anej  verifiable  records  with  the  subset  of  those  records  that  were  verifiable  in  parentheses] 


Historical  (<1964) 

Recent  (1961-1994) 

Current  (>1994) 

Northeast  . 

13(1) 

0 

0 

Upper  Midwest . 

4(2) 

0 

0 

Great  Lakes  . 

36(4) 

1 

0 

Central  Great  Plains  . 

*71  (2) 

1 

0 

Rocky  Mountains  . 

147  (45) 

332  (283) 

215  (210) 

Pacific  Coast  . 

89  (14) 

23  (15) 

7 

Totals  . 

362  (68) 

357  (298) 

222  (210) 

’  35  records  from  a  single  source  (the  journals  of  Alexander  Henry). 


Northeast  and  Upper  Midwest — The 
low  number  of  records  and  scattered 
nature  of  their  di.strihution  combined 
with  a  lack  of  suitable  habitat  indicate 
that  wolverines  were  likely  only 
occasional  transients  to  the  ar(;a  and  not 
pre.sent  as  a  re))roducing  po])ulation 
after  1800. 

('ir(;at  Lake.s — 'rhe  lack  of  large 
numbers  of  verifiable  records  in  this 


area  of  relatively  high  human 
])opulation  density  and  the  lack  of 
suitable  habitat  suggests  that  wolverines 
did  not  exist  in  this  area  as  a  viable 
po])ulation  after  1900.  Widely  scattered 
records  generally  before  1900,  along 
with  occasional  subsequent  records 
suggest  that  if  a  rejjroducing  population 
existed  in  the  Great  Lakes,  it  predated 
1900,  and  that  any  post-1900  records 


r(;])r(;sent  di.sj)ersal  from  a  r{;ceding 
Canadian  ))opulation.  Wolverine 
distribution  in  Ontario,  Canada,  a])])ears 
to  have  rec(;ded  north  from  the  Great 
Lake.s  region  since  the  1800.S,  and 
currently  wolverijies  occ:uj)y  only  the 
northern  portion  of  the  province,  a 
distance  of  over  844  km  (400  mi)  from 
the  United  Stales  border  (COSEWIC 
2003,  j).  9).  The  distribution  pattern  of 
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record  illustrated  in  Aiibry  at  (tl.  (2007, 
j).  2152)  is  consistent  with  what  would 
l)(j  ex])ected  if  those  records  were  of 
disj)(;rsing  individuals  from  a  Canadian 
poijulation  that  receded  progressively 
further  north  into  Canada  after  1800, 
possihlv  due  to  natural  climate  changes 
(COSE\VlC2003,p.  28). 

(iimtral  Cheat  Plains — The  lack  of 
jaecise  locality  records  and  suitable 
habitat  from  the  C^nait  Plains  States 
leads  us  to  conclude  that  reproducing 
populations  of  wolverines  did  not 
historically  inhabit  this  area.  Of  thirty- 
six  records  from  North  Dakota,  35  are 
from  the  journals  of  a  single  fur  trader 
(see  Table  1).  and  it  is  not  clear  that  the 
records  represent  actual  collection 
localities  or  are  localities  where  trades 
or  shipments  occurred  (Auhry  2007, 
pcM’s.  comm.),  (uven  the  habitat 
relationships  of  wolverines  (e.g., 
Copeland  at  al.  2010,  Figure  1),  it  is 
unlikely  that  these  records  represent 
established  wolverines  or  that  this  area 
served  as  wolverine  habitat. 

Rocky  Moimtain.s — Five  Rocky 
Mountains  States  (Idaho.  Montana, 
Wyoming,  fiolorado,  and  Utah) 
contained  numerous  wolverine  rei:ords. 
Records  with  ])recise  locality 
information  a])])ear  to  coalesce  around 
several  ar(!as  that  may  have  been 
population  centers,  such  as  central 
Colorado,  the  greater  Yellow.stone 
region,  and  northern  Idaho- 
northwestern  Montana.  The  large 
numh(;r  of  verifiable  and  dociniKjnted 
rei:ords  for  this  region,  along  with  the 
suggestion  of  ])0])ulation  centers  or 
strongholds,  suggests  that  wolverines 
existed  in  rejjroducing  populations 
throughout  much  of  the  Rocky 
Mountains  during  the  historical  time 
interval.  The  lack  of  records  for 
Colorado  and  Utah  after  1921  suggests 
that  the  southern  Rocky  Mountains 
l)0])idation  of  wolverines  was  extirjjated 
in  the  early  19()()s,  concurrent  with 
widespread  systematic  ])redator  control 
by  government  agencies  and  livestock 
inter(!st.s.  The  nortlunn  Rocky 
Mountains  population  (north  of 
Wyoming)  was  reduced  to  hi.storical 
lows  or  jjossibly  even  extirpated  during 
the  early  19()()s,  and  then  increa.sed 
dramatically  in  the  second  half  of  the 
19()0s  (see  Table  1)  as  ]nedator  control 
efforts  subsided  and  trapping 
regulations  became  more  restrictive 
(Auhry  at  al.  2()()7.  j).  2151).  'Phis 
increase  likely  indicates  a  ])opulation 
rebound  from  historical  lows  in  this 
period. 

Wolverine  records  from  1995  to  2005 
indicate  that  wolverine  j)opulations 
currently  exist  in  the  northern  Rocky 
Mountains  (see  Table  1).  Legal  trajjping 
in  Montana  in  the  recent  pa.st  removed 


an  average  of  10.5  individuals  from  this 
l)opulation  each  year  (Montana 
De])artment  of  Fish,  Wildlife,  and  Parks 
2007,  p.  2),  but  harvest  mortality  has 
been  reduced  due  to  regulatory  changes 
in  2008  (Montana  De])artment  of  Fish, 
Wildlife  and  Parks  2008,  p.  8). 
Po])ulations  in  british  (iolumbia  and 
Alberta,  Canada,  are  extant  (COSFWIC 
2003,  pp.  18-19),  and  may  have  h(!en  a 
source  of  sur])lus  wolverines  to  the 
contiguous  United  States  ])opulation 
during  population  lows.  Recently,  a 
male  wolverine  moved  on  its  own  from 
the  southern  Creater  Yellow.stone  Area 
of  Wyoming  into  the  southern  Rocky 
Mountains  of  Colorado,  where  it  still 
l)ersisted  as  of  November  2012  (Inman 
at  al.  2009,  pp.  22-2(5;  Odell  2012,  pers. 
comm.).  This  attemj)ted  disper.sal  event 
is  the  first  verified  wolverine  occurrtmce 
in  Colorado  since  1919  and  mav 
repre.sent  a  continuation  of  the 
wolverine  ex])ansion  in  the  Roc:ky 
Mountains  detailed  above.  It  is  possible 
that  other  wolverines  have  traveled  to 
the  southern  Rocky  Mountains  and  have 
remained  undetected.  There  is  no 
evidence  that  Colorado  currently  hosts  a 
wolverine  ])0])ulalion  or  that  female 
wolverines  have  made,  or  are  likelv  to 
make,  similar  movements.  Immale 
dispersal  movements  t(md  to  be  much 
shorter  than  males,  usual Iv  occu|)ving 
home  ranges  adjacent  to  their  natal 
range,  and  disper.sal  is  documented  only 
for  lesser  di.stances  than  males  routinely 
travel  (Uornocker  and  Hash  1981,  ]). 
1290;  Copeland  199(5,  p.  91;  Kyle  and 
Strobeck  2001,  p.  338;  Tomasik  and 
Cook  2005,  p.  390;  Cegelski  at  al.  200(5, 
p.  20(5,  Inman  at  al.  2011.  p.  7).  The 
largest  documented  female  movement 
occurred  in  2010  in  the  North  Ca.scades 
of  Washington  (Auhry  at  al.  2011,  pp. 
21-22).  In  that  instance,  a  radio-collared 
female  wolverine  moved  an  air-line 
distance  of  approximately  233  km  (145 
mi)  over  a  44-day  })eriod.  During  this 
movement,  her  cour.se  generally  staviul 
within  suitable  wolverine  habitat  (as 
defined  by  ("opeland  at  al.  (2010,  j). 
242))  and  was  never  more  than  about  19 
km  (12  mi)  from  suitable  wolverine 
habitat. 

Pacific  Coast — Hi.storical  records 
show  that  wolverines  occurnul  in  two 
Ijopulation  centers  in  the  North 
Cascades  Range  and  the  .Sierra  Nevada. 
However,  records  do  not  show 
occurrenc(;.s  Ixdwtien  tluise  centers  from 
southern  Oregon  to  northern  California, 
indicating  that  the  hi.storical 
distribution  of  wolverines  in  this  area  is 
he.st  repre.sented  bv  two  disjunct 
pojndations  rather  than  a  continuous 
peninsular  extension  from  (kmada.  This 
conclusion  is  su])])orted  by  genetic  data 


indicating  that  the  .Sierra  Nevada  and 
Cascades  wolverines  were  se])arated  for 
at  least  2, ()()()  years  j)rior  to  extirpation 
of  the  .Sierra  Nevada  ])Oj)ulation 
(.Schwartz  at  al.  2()()7.  p.  2174). 

Oidy  one  .Sierra  Nevada  record  exists 
after  1930,  indicating  that  this 
population  was  likely  extirpated  in  the 
first  half  of  the  19()()s.  concurrent  with 
wide.s|5read  .systematic  ])redator  control 
programs.  In  2008,  a  male  wolverine 
was  di.scovered  in  the  .Sierra  Nevada 
Range  of  California,  the  first  verified 
record  from  California  since  1922 
(Moriarty  at  al.  2009,  entire),  (ienetic 
testing  revealed  that  this  wolverine  was 
not  a  descendant  of  the  endemic  .Sierra 
Nevada  wolverine  ])opulation,  but  was 
likely  derived  from  wolverines  in  the 
Rocky  Mountains  (Moriarty  at  al.  2009, 
p.  159).  Tliis  attemj)ted  disper.sal  event 
may  repre.sent  a  continuation  of  the 
wolverine  expansion  in  the  contiguous 
United  .States  as  detailed  above.  Other 
wolverines  may  have  travelled  to  the 
.Sierra  Nevada  and  remain  undetected. 
There  is  no  evidence  that  California 
c;urrently  hosts  a  wolverine  pojjulation 
or  that  female  wolverines  have  made,  or 
are  likely  to  make,  similar  di.s])er.sal 
movements. 

Wolverines  were  likelv  extirpated 
from  the  North  Ciascades  in  the  (!arly 
2()th  century  and  then  reccmtlv 
recolonized  from  (ianada.  Curnmtly,  a 
small  poj)ulation  persists  in  this  area 
(Aubrey  at  al.  2011,  entire).  In  2012, 
reju'oduction  was  documented  for  the 
first  time  in  the  North  Ca.scades  (Auhry 
at  al.  2012,  p.  2).  Wolverines  have  akso 
been  documented  in  the  southern 
portion  of  the  North  Cascades,  near 
Mount  Adams,  since  2009  (Akins  2010, 
p.  4).  The  North  Cascades  pojjulation 
may  be  connecttal  with,  and  is  })o.ssil)ly 
dependent  on,  the  larger  Canadian 
population  for  future  expansion  and 
long-term  persistence. 

Sainiaaix  of  Wolvarina  Distrihation 

Historical  wolverine  rec;ord.s  were 
found  acro.s.s  the  northern  tier  of  the 
contiguous  Uniteil  .States,  with 
convincing  evidence  of  wolverine 
po])ulation.s  in  the  northern  and 
southern  Rocky  Mountains,  .Sierra 
Nevada  Mountains,  and  North  Ca.scades 
Mountains  (Auhry  at  al.  2007.  p.  2152). 

Currently,  wolverines  appear  to  he 
distributed  as  functioning  populations 
in  two  regions  in  the  contiguous  United 
.States:  the  North  Cascades  in 
Washington,  and  the  northern  Rockv 
Mountains  in  Idaho.  Montana,  and 
Wyoming  (this  area  also  includes  the 
Wallowa  Range  in  Oregon).  Wolverines 
were  likely  extirpated,  or  nearly  so, 
from  the  entire  contiguous  United  .States 
in  the  first  half  of  the  2()th  century 
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(Aubrv  et  al.  2()()7,  Tal)le  1).  Although 
the  reasons  lor  this  extirpation  are  not 
known  with  certainty,  unregulated 
traj)j)ing  and  widespread  indiscriininant 
predator  control  likely  contrihuted  to 
])opulation  declines.  Tlie  available 
evidence  sugge.sts  that,  in  the  second 
half  of  the  2()th  century  and  continuing 
into  the  j)resent  time,  wolverine 
populations  have  expandeil  in  the  North 
Cascades  and  the  northern  Rocky 
Mountains  from  .sources  in  Canada,  hut 
that  jjopnlations  have  not  been 
ree.stahiished  in  the  Sierra  Nevada 
Range  or  the  southern  Rocky  Mountains, 
despite  the  known  movement  of  single 
individual  males  to  each  of  these  areas. 
We  conclude  that  the  current  range  of 
the  species  in  the  contiguous  United 
States  includes  the  North  Ciascades 
Mountains,  the  northern  Rocky 
Mountains,  the  southern  Rocky 
Mountains,  and  the  Sierra  Nevada 
Mountains,  hut  that  reestablishment  of 
po])idations  in  the  southern  Rocky 
Mountains  and  Sierra  Nevada 
Mountains  has  not  yet  occurred. 

We  akso  conclude  tliat  wolverines 
either  did  not  exist  as  established 
|)opulations.  or  were  extirpated  prior  to 
settlcmient  and  the  compilation  of 
historical  records,  in  the  Croat  l.akes 
region.  ])ossihly  due  to  climate  changes 
that  occurnul  through  the  180()s  and 
IttOOs.  The  (h  eat  l.akes  region  lacks 
suitable  wolverine  habitat,  and  suitable 
habitat  does  not  ajipcuir  to  exist  in 
adjacent  C'anada  (Copeland  e/  (il.  20 10. 
Figure  1).  The  wididy  .scattered  records 
from  this  region  are  consistent  with 
dispersing  individuals  from  a  (hmadian 
po|)ulation  that  receded  north  early  in 
the  1800s.  We  cannot  rule  out  the 
possibility  that  wolverines  exi.sted  as 
established  jiopulations  prior  to  the 
onset  of  trapping  in  this  area,  hut  we 
have  no  evidence  of  this. 

No  evidence  in  the  historical  records 
indicat(5.s  that  woh'erimjs  w(;re  even' 
present  as  established  populations  in 
the  Great  l^lains.  Midwest,  or  Northeast. 

Ihihitat  litildtionships  and  Wolvdiinfi 
IJistril)iition 

D(!ep,  persistent,  and  reliable  sj)ring 
.snow  cover  (April  l.'j  to  May  14)  is  the 
best  overall  predictor  of  wolverine 
occurrence  in  the  contiguous  United 
.States  (Auhry  e/  (d.  2007,  j)j).  21, '12- 
21.50;  (',o))eland  ei  u\.  2010,  entire). 

persistent  snow  correlates  well 
with  wolverine  year-round  habitat  u.se 
across  wolverine  distribution  in  North 
America  and  Eurasia  at  both  regional 
and  local  scales  (('opeland  e/  (d.  2010, 
entire;  Inman  e/  o/.  2012a,  ]).  78.5).  It  is 
uncertain  why  sjiring  snow  cover  so 
accurately  jjredicts  wolverine  habitat 
use;  however,  it  is  likelv  relat(;d  to 


wolverines'  need  for  deej)  snow  during 
th(!  denning  period.  In  addition, 
wolverines  a])pear  to  take  advantage  of 
a  cold,  low-|)roductivity  niche  hv  using 
food  caching  in  ct)ld  habitats  to  survive 
food-scarce  winters  that  other 
carnivore's  cannot  (Inman  e/  (d.  201 2h, 
pj).  040-042).  Wolverines’  physiological 
re(]uirement  for  year-round  cold 
temj)eratures  may  akso  i)lay  a  role  in 
habitat  use  (Ciopeland  <;t  al.  2010,  pp. 
242-243).  .Snow  cover  during  the 
denning  period  is  e.ssential  for 
succ(!.ssful  wolverine  re])roduction 
range-wide  (Uatler  1089,  |).  iv;  Magoun 
and  (Copeland  1998,  ]).  1317;  Inman  at 
al.  2007c,  pp.  71-72;  Persson  2007; 
Go])eland  at  al.  2010,  j).  244).  Wolverine 
dens  lend  to  he  in  areas  of  high 
structural  diversity  such  as  logs  and 
boulders  with  deep  snow  (Magoun  and 
Go])eland  1998,  p.  1317;  Inman  at  al. 
2007c,  pp.  71-72;  Persson  2007,  entire). 
Rej)roductive  females  dig  deej)  snow 
tunnels  to  nuich  the  protective  structure 
])rovided  by  logs  ami  boulders.  This 
l)ehavior  presumahlv  protects  the 
vulnerable  kits  from  ])r(!dation  by  large 
carnivores,  including  other  wolvcuines 
(Pulliainen  1908,  p.  342;  Zyryanov 
1989.  PJ).  3-12),  hut  may  also  have 
])hysiological  benefits  for  kits  by 
buffering  them  from  extreme  cold,  wind, 
and  tlesiccation  (Pullianen  1908,  j).  342, 
Hjarvall  at  al.  1978,  j).  23).  Wolverines 
live  in  low-tem])erature  conditions  and 
aj)|)ear  to  select  habitats  in  j)art  to  avoid 
high  summer  tem])eratures  ((io|)eland  at 
al.  2010,  J).  242).  Wolverine  distribution 
is  likely  affected  by  climatic  conditions 
at  two  different  scales.  Wolverines 
recjuire  deej)  ])ersistent  .snow  for 
denning,  and  this  likely  determines 
where  wolverine  ])oi)ulations  can  he 
found  at  the  grossest  range-wide  .scale 
(Co])eland  al  al.  2010,  p.  244).  At 
smaller  .sc;ale.s,  wolverines  likely  select 
habitats  to  avoid  high  summer 
tem])erature.s.  These  cool  habitats  also 
tern!  to  retain  snow  late  into  .s])ring, 
leading  to  wolverines'  year-round 
association  with  areas  of  ])er.sistent 
S|)ring  snow  ((io|)eland  at  (d.  2010,  j). 
244). 

All  of  the  areas  in  the  contiguous 
United  .States  for  which  good  evidence 
of  ])er.si.stent  wolverine  ])0])idation.s 
(either  |)re.sent  or  historic:al)  exists  (/.e.. 
North  Cia.scades,  .Sierra  Nevada,  northern 
and  southern  Rocky  Mountains)  contain 
large  and  well-distributed  areas  of  deej) 
snow  cover  that  jiersi.sts  through  the 
wolverine  denning  ])eriod  (Inman  at  (d. 
2011.  Fig.  3;  Auhry  al  al.  2007,  j).  21.54; 
G.opeland  at  al.  2010,  Figure  1).  The 
(ireat  Plains,  Oeat  Lakes,  Midwest,  and 
Northeast  lack  the  sjjring  snow 
conditions  and  low  summer 


teni])eratures  thought  to  he  required  hv 
wolverines  for  successful  rejn'oduction 
and  vear-round  occiq)anc;v  (Aubrv  at  al. 
2007,  ]).  21.54;  Go])eland  at  al.  2010, 
Figure  1).  'I’he  lack  of  j)ersistenl  s])ring 
snow  conditions  in  the  Great  Idains, 
Great  l.akes.  Midwest,  and  Northeast 
.su|)|)ort.s  the  exclusion  of  the.se  areas 
from  the  cairrent  range  of  wolverines. 
Whether  wolverines  once  exi.sted  as 
established  |)0})ulalion.s  in  any  of  these 
regions  is  uncertain,  hut  the  current 
climate  a|)])ear.s  to  ])reclude  their 
])resence  as  re])roducing  i)oj)ulation.s, 
and  the  .sj)arse  hi.storical  record  of 
wolverine  |)re.sence  in  this  area  makes 
hi.storical  occujjation  ofthe.se  areas  by 
wolverine  poi)ulations  doubtful.  It  is 
our  conclusion  that  the  eco.system  that 
suj)j)ort.s  wolverines  does  not  exist  in 
these  areas  currently,  and  may  not  have 
existed  at  the  time  of  Euro|)ean 
settlement  ofthe.se  areas. 

l.arge  areas  of  habitat  with 
characteristics  suitable  for  wolverines 
still  occur  in  the  southern  Rocky 
Mountains  and  .Sierra  Nevada,  de.sj)ite 
the  extirpation  of  wolverines  from  tho.se 
areas  (Aubrv  at  al.  2007,  j).  2154,  Inman 
at  al.  2011,  Fig.  4;  ("oi)eland  at  al.  2010, 
Figure  1).  Wolverine  ext ir])at ions  in 
the.se  areas  were  coincident  with 
unregulated  tra])i)ing  and  svstematic 
|)redator  eradic;ation  efforts  in  the  early 
1900.S,  which  have  been  discontinued 
for  many  vears.  Each  of  these  areas  has 
received  at  least  one  and  ))o.s.sihly  more 
migrants  from  adjacent  ])opulation.s  in 
the  northern  Rocky  Mountains; 
however,  there  is  no  evidence  that 
females  have  migrated  to  these  areas  or 
that  i)0|)ulations  of  wolverines  currently 
exi.st  there  (Auhry  al  al.  2007,  Tabla  1; 
Moriarty  at  al.  2009,  entire;  Inman  at  al. 
2009,  entire). 

We  conclude  that  areas  of  wolverine 
hi.storical  occurrence  can  he  |)laced  in 
one  of  three  categories:  (1)  Areas  where 
wolverines  are  extant  as  re|)roducing 
and  ])otentially  self-sustaining 
|)0])ulation.s  (North  Gascades,  northern 
Rocky  Mountains);  (2)  areas  where 
wolverines  hi.storically  existed  as 
rejnoducing  and  ])otentially  .self- 
sustaining  ])oj)ulation.s  ju  ior  to  human- 
induced  extir|)ation.  and  where 
ree.stahlishment  of  those  |)o|)ulations  is 
|)os.sihle  given  current  habitat 
conditions  and  management  (the  .Sierra 
Nevada  Mountains  in  (California  and 
southern  Rocky  Mountains  in  (Colorado. 
New  Mexico,  Wyoming,  Uinta 
Mountains  and  surrounding  ranges  in 
Utah.  Bighorn  Mountains  in  Wyoming, 
and  j)o.ssihly  the  Oregon  (Ca.scades 
Mountains);  and  (3)  areas  where 
historical  ])re.senc;e  of  wolverines  in 
rejjroducing  and  j)otentially  .self- 
sustaining  pojjulations  is  doubtful,  and 


whoro  the  ciirront  Jiabit.if  coiuiition.s 
piot.liuUi  the  ostablishmont  of 
populations  (G^ 

(  cit  Lakes,  and  Northeast).  We 
herefore.  consider  tlie  enrrent  nmuv  of 
. 

IIU.  Noitl,  (,a.s(:ades  of  Wasldneton  the 
mn-thern  Koc:ky  Monntains  c.f  Id  i 
'Vyonnns,  Montana,  and  eastern 
of  rot"’  Monntains 

of  C.o]on.do  and  Wyoming,  and  the 

>  loira  Nevada  of  California.  We  liere 

Ko(  k\  Mountains  in  tlie  current  ranee  of 
wolveriiKis  desjnte  tlie  jirohahilitv  that 
C'^-fonal  populations  do  not  e^t 
;;--eas.  They  are  inclnclecl  cine  to 
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“.signifi(;ant”  to  the  faxon  to  which  it 
belongs  by  using  the  best  available 

If'wc  clef'  information. 

'f"o  determine  that  a  population 

.  (.gnient  is  both  discrete  and  significant 

VO  then  oyalnateitforendangcl^edOr 

A/rfr  «'ntns  ha.scHl  on  the 

wi  h-'  'yr'''''"'"'-  occurring 

.  '’inn  the  t:ontiguou.s  48  State's 

K(k1>  Mminiiiins,  .Siiiira  Noviidn 

for An»lv.sfo 
s!l,te  ‘■'■""Suous  U„i|„| 


IJisliiH;!  Po|iuliilioii  .Srgmcnl 

l>iir,su„nMolh„Art.,ve,nus(  ,a,„si,|„ 

III  ''<»tc!i)ralijs,  iiiivDislinca  lfo|,ii|,ilion 

■Vlinuml  (W.S)ofll„rs„l„xa.ini„.;;,  i" 

:  .  l.i  iiidicil,,  tilin' 

Midi  iKilKiii  iiniv  1,1,  iviiriiini,,d,  Tii 
nteipret  and  imjilenient  the  UPS 

hnulancc,  the  Service  and  the  National 

foriain  7  !  w  nil 

c-oiUcir\  7,  Ittnt,,  interagency  Poliev 

^ogarding  the  Recognition  of  Distinct  ‘ 
for  A  a 

■iddic.s.ses  the  recognition  of  DIkSs  for 
1-tontial  listing  actions.  The  ,Ki^.v" 

|i  fom  for,,i,",,„,n„„d  iip|,li,',ili„„„f 
lie  Ac.t  that  better  reflects  the  hiolomeal 
micuks-cifthci  taxon  being  considereck  " 
and  aunds  the  inclusion  of  entitic's  that 

Under  our  U1\S  policy,  threc^^  cS'ment. 

;y'^;7’«idored  in^lecisionrefjir 

tlu!  status  of  a  possible  DPS  as  ^ 
angered  or  threatened  under  the  Act 

T  hese  are  applied  .similarly  for 

additions  to  the  list  of  endangered  and 

Ei  : 

.7  'biological  or  ecologicjd 
Mains  111  rolalicin  In  Iln,  Aid's  slandards  i- 

.pin;nfc:i::!,i7i;id77;i-;;::7  H; 


Ainiiysis  oj  Disctvtmiess 

Sf-gme  nt  o  a  vertehrate  species  may  he 

".li  i<'ilowing  conditions:  (1 )  ft  is 
markedly  .sejiarated  from  other 

n  P“P»l"lion.softhe.sametaxona.sa 

;  oonsecpience  of  physical,  jihysiological 

>‘-«IogK:aLcirhehayic,ralfactcir.s 

(quantitative  measures  of  genetic  or 
moi|)hologi(,a|  di.scontinuify  may 
1  in  ovide  evidencci  of  this  separation);  or 
IS  delimited  by  international 
I  «"''';j;'""onlal  boundaries  within  which 

'anagcinicint  of  habitat,  c.-oilservation 

status,  or  regulatory  inec.banisnis  exist 

4{<1)  1)(D)  of  the  Act  (inadec.uacy  of 
(  xi.s  ing  regulatory  niechani.sm.s).  The 

I  sV'ltes'  *”^'  yv'thin  the  contiguous  United 
I  Slatc.s  meets  the  second  DPS 

'  jscreteness  c.ondition  because  of 
( hifoience.s  m  conservation  status  as 
;l«hmited  by  the  Canadian-United  States 
mtei national  governmental  boundary. 

n  0111  12-month  finding  for  the  North 
American  wolverine  DlkS  (7.'-)  FR  78030) 

;o  (  ondnefed  a  comjilete  analysis  of  the 
(  iscreteness  of  the  wolverine  DPS  that 
wo  ncorjmrate  here  by  reference  In  ih-.t 
cJiialysis  we  concluded  that  the 

■md l«>lween  Canada 

li\  ision  of  the  control  of  exploitation 
<md  conservation  status  of  the 

oi.c.ausc  It  allows  for  potential 

extirpation  ofthe.sjiecies  within  the 

'■oiiliguous  United  States  through  loss  of  1 

s'lial)  populations  and  lack  of 

doinographic  and  genetic  connectivity 
o(  tlu!  two  jiojnilations.  This  difference  7 

;”eon.seryation  .status  is  likely  to  . 
oanne  more  significant  in  light  of  i 

hreats  (  i.scii.ssed  in  the  five  factors  li 

J'"<*lyzed  below.  Therehire,  we  find  that 
the  difference  in  the  conservation 
statu.ses  in  Canada  and  the  United  States  u 
'esnlt  in  vulnerability  to  the  .significlnt"  U 


Pm>at  (di.scu.s.sed  below)  in  the  U.S 
uolverine  population  hut  not  for  the 
Canadian  population.  Exi.sting 

legnlatory  mechani.sm.s  are  inaclecinate 

’  :/;"‘^‘'>-'>''’.‘^‘^»'Pi'''''Klexi.stenceo^^ 

eTiuH 

h  ate.s  111  the  face  of  the.se  threats 

h  cbfference  111  conservation  .status 

elueeii  the  two  iiopulations  is 

'  li  e  Act.  hecau.se  exi.sting  regulatory 
"lechanisnis  ajijiear  .sufficient^to 
'  .anitam  the  robust  conservation  status 
I  the  (.anadian  iiopulation,  while 
exi.sting  regulatory  mechanisms  in  the 

(xmtignous  United  States  are 

msiifficient  to  jirotect  the  wolverine 
hom  threats  due  to  its  depleted 
eonservation  status.  As  a  result  the 

c^miigumisUnitecI  States  popuhiti^ 

the  u  ohernie  meets  the  discretene.ss 

4725).  Con.sequentlv.  we  use  the 

St  ifes*'^'"/ r*'  Uie  United 

Slates  and  Canada  to  define  the 

iniiti.d  States  wolverine  D1\S. 

Analysis  for  Sign ifica non 


Jf  've  determine  a  jiojmlation  .segment 

.  y‘''«e'''>Px'tsl)io)ogic:alan(lecol,Sy^ 

SofcCe  will  then  he  consiclerciliu 
J  I  o  Congre.s.sional  guidance  that  the 
;;;;  III  iiM  DIAS.,  foi 

O  -net  c  diversity.  In  carrying  out  this 

1  evidence  of  the  population’s 

'"-portancetothetaxontoJhic:liit 

IH-Ioiig.s  (/.a.,  the  North  American 
"'"Iverine  (Cn/o  gn/o  In.scn.s)).  Our  DPS 

'  1  d  '  's  "ot  limited  to-  (1 ) 

I  orsistence  of  the  di.screte  jiopu lation 
•segment  in  an  ec:olot.ical  settin.  . 

(let  lo.ss  of  the  di.screte  population 
•segment  would  result  in' a 'sig„ifi,;’„, 
o'lp  in  the  range  of  the  taxon;  (3) 
evidence  that  Hie  di.screte  population 

mituial  occurrence  of  a  taxon  that  may 

!»- more  ahundant  eksewhere  as  an  ‘ 

'Produced  population  outside  its 

"■'^‘"rmal  range;  or  (4)  evidence  that  the 

iii  nTe  li  '’‘/F"J"l'mi  segment  differs 

^Hde  hi  ii"'"  "‘^’^nbopulationsofthe 
•sp  -(.K-s  111  Its  genetic  characteristic.s. 

78()3nr  fimling  (75  FR 

78(  30),  we  conducted  an  exhaustive 
ana  vsis  of  the  .significance  of  the 

111*.  Noith  American  wolverine  that  w(' 
''HX'rporate  here  by  reference.  In  that 

analysis  we  concluded  that  the 
Iliiifod.Sfolos  1,1  significi,,,,  l»,c;aii.sTls 
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loss  would  result  in  a  significant  gaj)  in 
the  range  of  the  taxon. 

Suninuiiy  of  tlw  Distinct  Populotion 
Sc<>incnt  Anolysis 

We  conclude  that  the  wolverine 
population  in  the  contiguous  United 
States  is  both  discrete  and  significant 
under  our  DPS  policy.  The  conservation 
status  of  wolverines  in  the  contiguous 
United  States  is  less  secure  than 
wolverines  in  adjacent  (ianada  due  to 
fragmented  habitat,  small  population 
size.  rediKHid  genetic  diversity,  and  their 
vulnerability  to  threats  analyzed  in  this 
finding.  Loss  of  the  contiguous  United 
States  wolverines  would  result  in  a 
significant  gap  in  the  range  of  the  taxon. 
Therefore,  we  determine  that  the 
po])ulation  of  wolverines  in  the 
contiguous  48  States,  as  currently 
described,  meets  both  the  discreteness 
and  significance  criteria  of  our  DPS 
policv,  and  is  a  listahle  entitv  under  the 
Act  as  a  D1\S. 

Summarv  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  (Ki  U.S.C.  I.'i33). 
and  its  implementing  regulations  at  50 
UFR  |)art  424.  set  forth  the  ])rocednres 
for  adding  .s|)ecies  to  the  Federal  Li.sts 
of  Fndangered  and  Threatened  Wildlife 
and  Plants.  Under  .section  4(a)(1)  of  the 
Act.  we  may  list  a  species  based  on  any 
of  the  following  five  factors:  (A)  'I’he 
pre.sent  or  threatened  de.struction. 
modification,  or  curtailment  of  its 
habitat  or  range;  (13)  overntilization  for 
commercial,  recreational,  .scientific,  or 
(xlucational  purposes:  (C)  disease  or 
predation;  (D)  the  inadequacy  of 
existing  regulatory  mechanisms;  and  (E) 
other  natural  or  manmade  factors 
affecting  itscontinned  existence.  Listing 
actions  may  he  warranted  based  on  any 
of  the  above  threat  factors,  singly  or  in 
combination.  Each  of  these  factors  is 
di.scusscul  below. 

Factor  A.  The  Present  or  Threatened 
Destraction,  Modification,  or 
(Airtaihnent  of  Its  Habitat  or  Hani>e 

Under  Factor  A  we  will  discuss  a 
variety  of  impacts  to  wolverine  habitat 
including:  (1)  Climate  change,  (2) 
human  use  and  disturbance,  (3) 
dispersed  recreational  activities.  (4) 
infrastructure  development.  (5) 
trans|)ortation  corridors,  and  (ti)  land 
management.  Many  ofthe.se  iinjiact 
categories  overlap  or  act  in  concert  with 
each  other  to  affect  wolverine  habitat, 
(dimate  change  is  discussed  under 
Factor  A  becau.se  although  climate 
change  may  affect  wolvtuines  directly 
by  creating  physiological  stress,  the 
primary  impact  of  climate  change  on 
wolverines  is  exj)ected  to  be  through 


changes  to  the  availability  and 
distribution  of  wolverine  habitat. 

Two  efforts  to  map  wolverine  habitat 
in  the  contiguous  United  States  have 
h(;en  completed  (Inman  et  al.  2012. 
entin;;  (d)peland  e/  (d.  2010,  entire). 

Both  of  these  habitat  models  rely  on 
snow  as  a  primary  input.  The  (iopeland 
et  al.  (2010)  model  defines  wolverine 
habitat  as  simply  the  area  continuously 
covered  by  snow  from  mid-winter  until 
mid-May.  The  Inman  et  al.  (2012)  model 
is  based  on  .snowpack  and  also 
incorporates  other  habitat  variabhxs. 
such  as  terrain  ruggedness  and  .some 
aspects  of  human  development.  The  two 
models  resnlt  in  estimates  of  wolverine 
habitat  that  are  very  similar  across  most 
of  the  range  of  wolverines  in  the 
contiguous  United  .States.  Areas  of 
significant  departure  between  tin; 
models  are  the  (California  .Sierras  and 
Oriigon  Cascades  wlujre  the  (Copeland  et 
(d.  (2010)  model  predicts  significantly 
greater  habitat  area  than  does  the  Inman 
et  al.  (2012)  model,  (oven  the  general 
agreement  between  the  two  models,  we 
combined  the  areas  depicted  hv  them 
into  a  composite  wolverine  habitat 
model  that  includes  all  areas  (hiscrihcul 
by  one  or  both  of  these;  models.  This 
composite  model  seirves  as  the  basis  for 
our  (!stimates  of  wolverine  habitat 
bedow.  Within  the  four  Statess  that 
currently  harbor  wolverines  (Montana. 
Idaho,  (iregon  (Wallowas)  and 
Wyoming),  an  estimated  124,014  km- 
(47,882  mi“)  of  wolverine  habitat  exists. 
Habitat  in  the;  North  (Ca.scadeis  and 
Ea.stern  Washington  (Kettle  Range  and 
a.ssociated  habitat)  add  approximatelv 
20.350  km-  (7859  mi^).  Ninetv-fonr 
percent  (135,390  km-;  52,277  mi^)  of 
total  wolverine  habitat  is  in  Federal 
ownership  with  most  of  that  managed 
by  the  U..S.  Fore.st  .Service  (Forest 
Service). 

Pednetion  in  Ihdntat  Dae  to  Climate 
Change 

Our  analyses  under  the  Act  include 
consideration  of  ongoing  and  jjrojectcxl 
c;hange.s  in  climate.  The  terms  “climate” 
and  “climate  change”  are  defined  by  the 
Intergovernmental  Panel  on  (Climate 
(Change  (1P(C(C).  “Climate”  refers  to  the 
mean  and  variability  of  different  tvpes 
of  weather  conditions  over  time;,  with  30 
years  being  a  tyjiical  period  for  such 
measurements,  although  shorter  or 
longer  ])eriod.s  also  may  he  used  (IP(C(C 
2007,  p.  78).  'I’he  term  “climate  change” 
thus  refers  to  a  change  in  the  mean  or 
variability  of  one  or  more  measures  of 
climate  (e.g.,  tem])eratur(;  or 
])recii)itation)  that  |)ersists  for  an 
extended  period,  typically  decades  or 
longer,  whether  the  change  is  due  to 
natural  variability,  human  activity,  or 


bt)th  (1P(CC  2007,  p.  78).  Various  tvpes 
of  changes  in  climate  can  have  direct  or 
indirect  effects  on  species,  'fhese  effects 
may  he  positive,  neutral,  or  negative  and 
they  may  change  over  time,  depending 
on  the  .s])ecies  and  other  relevant 
considerations,  such  as  the  (dfects  of 
interactions  of  climate  with  other 
variables  (e.g..  habitat  fragmentation) 
(1P(C(C  2007,  pp.  8-14,  18-19). 

We  recognize  that  there  are  scientific 
uncertainties  on  many  aspects  of 
climate  change,  including  the  role  of 
natural  variability  in  climate.  In  our 
analysis,  we  rely  both  on  synthesis 
documents  (e.g..  IP(X]  2007;  Karl  et  al. 
200‘))  that  pre.sent  the  con.sensus  view  of 
a  very  large  number  of  exj)ert.s  on 
climate  change  from  around  the  world, 
and  on  five  analyses  that  relate  the 
effects  of  climate  changes  directly  to 
wolverines  (Uonzalez  et  al.  2008,  entire: 
Brodie  and  Post  2009.  entire;  Peacock 
201 1 ,  entire;  McKelvey  et  al.  201 1 . 
entire;,  Johnston  et  al.  2012,  entire).  Te; 
date,  McKelvey  et  al.  (2011)  is  the  mo.st 
sophisticated  analysis  regarding  climate 
change  effects  to  wolverines.  Tliis  report 
is  l)as(;d  on  data  from  global  climate 
mo(h;ls  including  both  temperature  and 
preci])itation,  downscaled  to  refl(;ct  the 
r(;gional  climate  ])att(;rns  and 
to])ogra])hy  found  within  the  range;  of 
we)lve;rine;s  in  the;  ceentigneeeis  United 
.State;s.  For  this  re;ase)n  we  find  that 
Me;Ke;lve;y  et  al.  (2011.  entire)  re;pre;se;nt.s 
the;  b(;st  .se;ie;ntific  infe)rmatie)n  available; 
r(;gareling  the;  impae;t.s  e)f  e:limate  e:hange 
te)  wolverine;  hahiteet. 

.Snowpae:k  e;hange;.s  as  well  as 
ceencomitant  changes  te;  wolverine; 
habitat  suitability  residt  from  both 
e:hange;s  in  temjjerature;  (ne;gative; 
relatieenship)  and  e:hange;s  in  snowfall 
(pe)sitive;  relationship).  Bee:au.se  many 
e:limate;  models  pre;die:t  higher 
|)re;e:ii)itatie)n  levels  asse)e;iate;el  with 
climate  warming,  the;  interaction 
be;twe;e;n  these;  two  variables  e:an  be; 
eiuite  ce)mple;x.  Conse;(jue;ntly, 
preelictions  about  .snow  e:e)ve;rage;  that 
rely  only  on  temjierature  ])roje;ction.s  are; 
le.ss  reliable;  than  the).se;  that  rely  on  hejth 
temperature;  anel  pree:i])itation. 

McKelvey  et  al.  (2011,  entire)  report 
pre)je;e:tie)ns  leer  wolverine;  habitat  anel 
disper.sal  route;s  through  the  time 
interval  from  2070  te;  2099. 

Climate;  Effects  to  We)lve;rines 

Due  te)  de;j)enelence  e)f  wolverines  on 
de;e;p  sne)w  that  jeersists  into  late;  s])ring 
heeth  fe)r  .sue:e:e;ssful  reproehK;tion  anel  for 
year-round  habitat,  anel  their  re;strie:te;el 
elistrihution  to  areas  that  maintain 
significant  snow  late;  inte)  the  spring 
sea.son,  we;  e:e)ncluele  that  deej)  smew 
maintaine;d  through  the;  elenning  pe;riod 
is  reejuireel  for  we)lve;rine;.s  to 
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.succos.sfully  live  and  reproduce. 
Reduction  of  this  hal)itat  feature  would 
proportionally  reduce  wolverine  habitat, 
or  to  an  even  greater  extent  if  habitat 
reduction  involved  increasing 
fragmentation. 

Based  on  the  information  described 
above,  we  analyzed  the  effects  of 
cllmat(!  change  on  wolverines  through 
three  primary  mechanisms:  (1)  Reduced 
snowpack  and  earlier  spring  runoff, 
which  would  reduce  suitable  habitat  for 
wolverine  denning;  (2)  increase  in 
summer  temperatures  beyond  the 
physiological  tolerance  of  wolverines; 
and  (3)  ecosystem  changes  due  to 
incHfa.sed  tem])eratnres,  which  would 
move  lower  (devation  eco.systems  to 
higher  elevations,  thereby  eliminating 
high-edevation  ecosystems  on  which 
wolverines  depend  and  increasing 
comjjetitive  interactions  with  species 
that  currently  inhabit  lower  elevations. 
I'liese  mechanisms  would  tend  to  j)ush 
the  narrow  elevation  hand  that 
wolv(;rines  use  into  higher  elevation. 
Due  to  the  conical  striictun;  of 
mountains,  this  upward  shift  would 
re.sult  in  reduced  overall  suitable  habitat 
for  wolverines. 

Reduced  Snow  Pack  and  Earlier  Spring 
Runoff 

Warmer  winter  temjjeratures  are 
reducing  snow  pack  in  wijstern  North 
American  mountains  through  a  higher 
])roportion  of  precipitation  falling  as 
rain  and  higher  rates  of  snowmelt 
during  winter  (Hamlet  and  Eettenmaier 
199n,  p.  1809;  Brown  2()()(),  p.  2.347; 
Mote  2003.  p.  3-1;  Christensen  at  al. 
2004,  j).  347;  Knowles  ef  (il.  2000,  ])]5. 
4.')48-4.'i49).  This  trend  is  expected  to 
continue  with  future  warming  (Hamlet 
and  Eettenmaier  1999,  p.  1011; 
Christensen  et  al.  2004,  p.  347;  Mote  at 
al.  200.'5,  p.  48).  Shifts  in  the  initiation 
of  spring  runoff  toward  earlier  dates  are 
also  well  documented  (Hamlet  and 
E(!ttenmaier  1999,  p.  1009;  Brown  2000, 
p.  2347;  Cavan  et  al.  2001,  pp,  409^10; 
Christensen  et  al.  2004,  p.  347;  Mote  et 
al.  200.'),  p.  41;  Knowles  et  al.  2000,  p. 
4.').')4).  Earlier  spring  runoff  leads  to  lack 
of  snow  or  degraded  snow  conditions 
during  Aj)ril  and  May,  the  critii:al  time 
period  for  wolverine  reproductive; 
denning.  In  addition,  a  feedback  effect 
ha.stens  the  loss  of  snow  cover  due  to 
the  reflective  nature  of  snow  and  the 
relative  heat-ahsorhing  ])ro])ertie.s  of 
non-snow-covered  ground.  Ehis  effect 
leads  to  the  highest  magnitude  of 
warming  occurring  at  the  interface  of 
snow-cover(;d  and  exjjo.sed  areas, 
increasing  the  rate  at  which  melting 
occurs  in  .sj)ring  (Croisman  et  al.  1994a, 
pp.  1037-1048;  Croisman  et  al.  1994h, 
])p.  198-200).  Due  to  the  importance  of 


deej)  snow  cover  in  spring  for  wolverine 
re])roduc;tion,  currently  suitable  habitat 
that  loses  this  feature  would  he 
render(;d  unsuitable  for  wolverines. 

Eco.system  Changes  Associated  with 
Climate  Change 

Changes  in  temperature  and  rainfall 
patterns  are  expect(;d  to  shift  the 
distribution  of  eco.sy.stems  northward 
(IBC(]  2007c:,  |).  230)  and  up  mountain 
slopes  (McDonald  and  Brown  1992,  ])p. 
41 1^12;  Danhv  and  Hik  2007,  pp.  3.08- 
O.'IO:  IBCC  2007c.  p.  232).  As  climate 
changes  over  a  landscape,  the 
ecosystems  that  support  wolveriiu;.s  are 
likely  to  move  according  to  the  change 
of  temperature,  hut  with  a  time  lag 
dejjending  on  the  ability  of  individual 
plant  species  to  migrate  (McDonald  and 
Brown  1992,  pp.  413-414;  Hall  and 
Eagre  2003,  p.  138;  Eeterson  2003,  p. 
0.02).  VVolverincjs  are  not  dependent  on 
any  ])articidar  ecosystem  in  the  sense 
that  they  do  not  appear  to  depend  on  a 
c:ertain  v(;getative  comjioiuait  or  other 
biological  ecosystem  attribute;  however, 
it  is  likely  that  wolverines  would 
r(;.spond  to  similar  climatic  cu(;.s  as  other 
memh(;r.s  of  the  alpine  (;cosvstem  such 
that  changes  in  tr(;(;-line  location  up  or 
down  .slo])e  would  i)redict  a  similar 
change  in  wolverine  distribution. 
Because  of  their  reliance  on 
mountainous  habitat,  wolverin(;s  in  the 
contiguous  United  .States  will  most 
likely  adjust  to  climate  changes  by  using 
higher  elevations  on  mountain  .slop(;s. 
not  by  shifting  their  latitudinal 
distribution.  Along  a  latitudinal 
gradient  through  the  historical 
distribution  of  wolv'erines,  records  tend 
to  he  found  at  higher  elevations  in 
southern  latitudes  (Auhry  et  al.  2007,  ]). 
21. ')3),  suggesting  that  wolverines 
comj)en.sate  for  increased  temjjerature  at 
low  latitudes  by  selecting  higher 
elevations.  Therefore,  the  regional 
availability  of  suitable  habitat  is  not 
likely  to  significantly  change  (/.e.,  at 
least  some  wolverine  habitat  will 
continue  to  he  available  in  all  regions 
where  wolverines  currently  occur),  hut 
within  th(;se  land.scapes.  smaller  areas 
will  remain  suitable  for  wolverines. 
Mountain  ranges  with  maximum 
elevations  within  the  elevation  hand 
that  wolverines  currently  use,  such  as 
much  of  the  wolverine  habitat  in  central 
Idaho,  may  become  entirely  unsuitahle 
for  wolverines  with  the  projected  level 
of  warming  reported  in  McKelvey  et  al. 
(201 1 ,  Figure  3;  s(;e  h(;low  for 
disciKssion). 

Timing  of  (ilimate  Effects 

Unlike  snow  conditions,  which 
respond  directly  to  temperature  change 
without  a  time  lag,  ecosystem  responses 


to  tem})erature  change  do  lag,  with  the 
magnitude  of  the  lag  depending  on 
constituent  species’  individual 
migratory  abilities.  Wolverines  are 
described  as  a  “tree-line”  species 
hecau.se  they  are  most  often  found  in  an 
elevation  hand  that  is  approximately 
centered  on  the  alpine  tree-line  at  any 
given  locality  within  their  range  (Inman 
et  al.  201 2a,  p.  78,')).  Alpine  tree  lines 
are  maintained  by  a  complex  set  of 
climactic  and  biotic  factors,  of  which 
temperatun;  is  significantly  important 
(Uoghill  and  White  1991,  p.  109; 
Hattenschwiler  and  Kiirner  199.'),  p.  307; 
lohhagv  and  jack.son  2000,  p.  2.')9;  Bellat 
et  al.  2000,  pp.  80-81).  However,  the 
c;onditions  that  favor  tree  establishment 
and  lead  to  elevation  advance  in  the  tree 
line  may  exi.st  only  .s])oradically, 
increasing  lime  lags  associated  with  tree 
line  respon.se  to  warming  beyond  the 
.specie,s-sj)ecific  generation  time  of  the 
trees  involved  (Hessl  and  Baker  1997,  p. 
181;  Klasner  and  Eagre  2002,  p.  .')4). 
Within  wolverine  habitats,  tree  lines 
have  advanced  up  mountain  slopes 
since  18.')0.  due  to  climate  warming,  and 
this  trend  is  ex])ected  to  continue  into 
the  future  (He.ssl  and  Baker  1997,  p.  170; 
Hall  and  Eagre  2003,  p.  138).  We  expect 
that  species  reliant  on  re.sources 
associated  with  this  hioine,  such  as 
wolverines,  will  need  to  shift 
accordingly,  not  necessarily  due  to  their 
dej)endence  on  the  specific  vegetation 
conditions,  hut  due  to  wolverines  likely 
being  keyed  into  similar  climatic 
variables.  .Since  wolverine  association 
with  tree-line  location  is  likelv 
coincident  with  their  de])endence  on 
climatic  conditions,  and  the  fact  that 
wolverines  can  move  about  in  res])onse 
to  climate  changes,  it  is  not  likelv  that 
wolverines  woidd  respond  to  climate 
changes  with  a  similar  time  lag.  More 
likelv,  wolverines  would  respond  to 
climate  changes  in  real  time,  shifting 
habitat  use  more  rapidly  than  tree-line 
shifts  would  occur.  (liven  the  irregular 
nature  of  tree-line  response  to  warming, 
tree-line  migration  is  likely  to  lag 
behind  the  climate  warming  that  causes 
it. 

Magnitude  of  U.limate  Effects  on 
Wolverine 

.Several  studies  relating  the  effects  of 
climate  changes  on  wolverines  in  the 
j)a.st,  present,  and  future  are  now 
available  (Brock  and  Inman  Personal 
(Communication  2007,  entire;  (Jonzales 
et  al.  2008,  pp.  l-.'l;  Brodie  and  Post 
2010,  entire;  McKelvey  et  al.  2011, 
entire;  Peacock  2011.  entire;  )ohn.ston  et 
al.  2012,  entire).  The  (lonzalez  et  al. 
report  and  the  rej)ort  by  Brock  and 
Inman  (Personal  (Communication  2007) 
were  both  preliminarv  attempts  to 
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analyze  climate  change  iinpact.s  to 
wolverine.s.  hut  are  not  cinrently 
considered  the  best  available  science 
hecan.se  they  did  not  consider  the  effects 
of  both  changes  in  temperature  and 
precipitation  that  may  affect  the 
distribution  of  persi.stent  spring  snow 
cover  (McKelvev  2011.  entire).  The 
analysis  by  Peacock  (2011)  is  a 
.sophisticated  look  at  climate  change 
im])acts  to  wolverines,  hut  suffers  from 
the  large-.scale  data  j)re.sentation  used. 
This  large  scale  makes  relating  specific 
im|)acts  to  wolverines  difficult,  because 
the  montane  habitat  inhabited  by 
wolverines  is  climatologically  comj)lex 
on  a  small  scale,  and  without  significant 
downscaling  of  climate  results,  it  is  not 
j)ossible  to  determine  how  much  habitat 
may  be  left  after  climate  change  impacts 
have  occurred.  Both  Brock  and  Inman 
(Personal  Communication  2007)  and 
Conzalez  e/  (il.  (2008)  have  been 
.sui)er.s(!(led  by  a  more  so])histicated 
analysis  provided  by  McKelvev  et  cil. 
(2011.  entire).  The  course-grain  scale  of 
the  analy.sis  in  Peacock  (2011,  entire) 
limits  its  use  to  that  of  snjjporting  the 
conclusion  that  wolverine  habitat  is 
likely  to  decline,  bikewi.se.  the  limited 
ar(!a  analyzed  by  johnston  e/  al.  (2012) 
akso  limits  its  n.se  for  this  wide-ranging 
species.  Tin;  McKelvey  c/  ul.  (201 1 . 
entire)  analysis  inclndes  climate 
projections  at  a  local  scale  for  wolverine 
habitats  and  analyztis  the  (dfects  of  both 
temperature  changes  and  changes  to 
jmjcipitation  patt(;rns.  back  of 
accounting  for  changes  in  ])recipitation 
was  a  weakness  of  their  own  work  cited 
by  the  authors  of  both  Brock  and  Inman 
(Personal  C.ommunication  2007)  and 
Conzalez  e/  al.  (2t)08). 

Brodie  and  Post  (2010,  entire) 
ct)rrelate  the  decline  in  wolverine 
populations  in  Canada  over  the  jiast 
century  with  declining  snowpack  due  to 
climate  change  over  the  .same  period. 
However,  correlation  does  not  infer 
causation;  other  factors  could  have 
caused  the  decline.  The  Brodie  and  Post 
(2010,  entire)  analysis  used  harvest  data 
to  infer  po|)nlation  trends  in  addition  to 
its  reliance  on  correlation  to  infer 
causation  (McKelvey  at  al.  2010a, 
entinO;  in  this  case,  historic  climate 
changes  an;  inferred  to  have  cau.sed  the 
d(;clines  in  harvest  ndurns,  which  are 
thought  by  the  authors  to  rellect  actual 
population  declines.  Due  to  the  above- 
stated  concerns,  we  vicnv  the  analysis  of 
Brodie  and  Post  (2010,  entire)  with 
caution,  although  we  do  agree  that  the 
|)osited  mechanism,  of  loss  of  snowpack 
affetding  wolverine  populations  and 
distribution,  likely  has  merit. 

McKelvey  at  al.  (2011,  entin;)  used 
downscaled  global  climate  models  to 
project  the  impacts  of  changes  in 


temijerature  and  preci])itation  to 
wolverine  habitat  as  modeled  by 
(k)peland  at  al.  (2010,  entire).  The 
authors  akso  pres(mt  an  alternative 
method  for  evaluating  climate  impacts 
on  wolverint!  habitat,  by  merely 
])rojecting  onset  of  s|)ring  snowmelt  to 
occur  2  w(;eks  earlier  than  it  currentlv 
does.  Based  on  this  information, 
wolverine  habitat  in  the  contiguous 
United  States,  which  sn])|)orts 
approximately  2.'j0  to  300  wolverines,  is 
shrinking  and  is  likely  to  continue  to 
shrink  with  increased  climate  warming 
(McKelvey  at  al.  2011,  Figure  4).  Habitat 
losses  are  likely  to  occur  throughout  the 
range  of  the  DPS  and  are  projected  to  be 
most  .severe  in  central  Idaho.  However, 
large  arixis  of  snow  cover  an;  likely  to 
remain  in  the  North  Cascades,  Greater 
Yellowstone  Area  (GYA).  and  the 
(dacier  Park-Bob  Marshall  Wilderness  of 
Montana  (McKelvey  at  al.  2011  Figures 
4,  13).  The  southern  Rocky  Mountains 
of  Colorado  retained  significant  high- 
elevation  snow  in  some;  models  hut  not 
others,  and  .so  may  be  another  area  that 
could  sn])])ort  wolverim;  populations  in 
the  face  of  climate  changes  (McK(;lv(;y  at 
a/.  2011,  p.  2880). 

Overall,  wolverine  habitat  in  the 
contiguous  United  Stat(;s  is  ex])ected  to 
get  smaller  and  mon;  highly  fragmented 
as  individual  habitat  islands  h(;come 
smalh;r  and  the  intervening  areas 
between  wolverine  habitats  become 
larger  (McKelvey  at  al.  2011,  Figur(;s  4, 
13).  McKelvey  at  al.  (2011)  predict  that 
31  ])erc(;nt  of  current  wolverine  habitat 
in  the  contiguous  United  States  will  Im; 
lost  due  to  climate  warming  hv  the  time 
interval  centered  on  204.'5  (2030-20,'50) 
(McKelvey  at  al.  2011.  pj).  2887-2888). 
That  loss  expands  to  03  percent  of 
wolverine  habitat  by  the  time  interval 
centered  on  208.5  (2070  to  2000). 
Estimates  for  the  northern  Rocky 
Mountain  States  (Montana.  Idaho,  and 
Wyoming)  are  similar,  with  an 
e.stimated  32  percent  and  03  j)ercent  of 
j)er.si.stent  spring  snow  lost  for  the  204.5 
and  2085  intervals  respectively.  Central 
Idaho  is  predicted  to  he  esjjecially 
sensitive  to  climate  change  effects  losing 
43  ])ercent  and  78  j)ercent  of  wolverine 
habitat  for  the  2045  and  2085  intervals 
respectively,  (k)nversely,  the  mountains 
of  Colorado  appear  to  be  slightlv  less 
.s(;nsitive  to  climate  changes  in  their 
analysis  losing  31  ])ercent  and  57 
percent  of  habitat  over  the  .same 
intervals,  (hven  the  spatial  needs  of 
wolverines  and  the  limited  availahilitv 
of  suitable  wolverine  habitat  in  the 
contiguous  United  States,  this  jjrojected 
gross  loss  of  habitat  area  is  likely  to 
result  in  a  loss  of  wolverine  nnmhers 


that  is  greater  than  the  overall  lo.ss  of 
habitat  ar(;a. 

We  expect  wolverine  i)opulations  to 
he  negatively  affected  by  clianges  in  the 
sjjatial  di.strihution  of  habitat  patches  as 
remaining  habitat  islands  become 
|)rogressively  more  isolated  from  each 
other  due  to  climate  changes  (Mc;Kelvey 
at  al.  201 1 ,  Figure  8).  Currently, 
wolverine  habitat  in  the  contiguous 
United  States  can  he  described  as  a 
series  of  habitat  islands.  Some  ofthe.se 
grou])s  of  islands  are  large  and  clum])ed 
closely  together,  such  as  in  the  North 
(]asc:ades.  Glacier  Park-Bob  Marshall 
Wilderness  complex  in  Montana,  and 
tin;  CYA.  Other  islands  are  .smaller  and 
more  i.solated,  .siu;h  as  the  island 
mountain  ranges  of  central  and 
.southwestern  Montana.  Inbreeding  and 
consecpient  loss  of  genetic  diversity 
have  occurred  in  the  j)a.st  within  these 
smaller  islands  of  habitat  (Cegelski  at  al. 
2000.  p.  208).  and  genetic  exchange 
between  snhpopulations  is  difficult  to 
achieve  (Schwartz  at  al.  2009,  Figure  4). 
(Ilimate  change  projections  indicate 
that,  as  warming  continues,  large 
contiguous  blocks  of  habitat  will 
decrease  in  size  and  become  isolated  to 
the  extent  that  their  ahilitv  to  .snp])ort 
robust  po])ulation.s  becomes 
(]uestionahle  (McKelvey  at  al.  20101), 
Figure  8).  Under  the  moderate  climate 
change  scenarios  analvzed  hv  McKelvev 
at  al.  (2011,  entire),  the  current 
wolverine  .stronghold  in  central  Idaho 
begins  to  look  similar  to  the  current 
situation  in  the  more  i.solated  mountain 
ranges  of  .southwestern  Montana 
(McKelvey  at  al.  2011.  Figure  4)  where 
wolverine.s  j)er.si.st.  but  subpopulations 
are  small.  These  sul)poj)ulations  are 
essentially  family  groui).s,  which  recpiire 
connectivity  with  other  groups  for 
genetic  and  ])o.ssihly  demographic 
enric;hment.  'Phis  habitat  alteration 
would  result  in  a  high  likelihood  of 
reduc;ed  genetic  diversitv  due  to 
inbreeding  within  a  few  generations 
(Cegelski  at  al.  2000,  p.  209).  Further 
isolation  of  wolverine.s  on  small  habitat 
islands  with  retluced  connectivity  to 
other  .sul)])0])ulation.s  would  also 
increa.se  the  likelihood  of 
subpopulations  lo.ss  due  to  demogra])hic 
stochasticity,  im])airing  the 
functionality  of  the  wolverine 
meta])opulation  in  the  contiguous 
United  States. 

We  find  that  McKelvey  at  al.  (2011, 
entire)  re])resents  the  best  available 
.science  for  projecting  the  future  impacts 
of  climate  change  on  wolverine  habitat 
for  four  primary  rea.sons.  First,  their 
habitat  projections  are  based  on  global 
tdimate  models  that  are  thought  to  be 
the  most  reliable  {)redictor.s  of  future 
climate  available  (IPCC  2007a,  p.  12). 
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Second,  tliey  conducted  downscaling 
analyses  to  infer  geographic  climate 
variation  at  a  scale  relevant  to  wolv(;rine 
habitat.  Third,  they  used  a  hydrologic 
model  to  predict  snow  coveragi;  during 
th(!  spring  denning  period  (the  strongest 
correlate  with  wolverine  reproductive 
success).  Fourth,  they  used  the  habitat 
model  developed  by  Copeland  e/  (il. 
(2010,  entire),  to  relate  ])rojected  climate 
changers  to  wolverine  habitat.  Based  on 
onr  analysis  of  the  methods  and  analysis 
used  by  the  authors,  we  conclude  it 
constitutes  the  best  available 
information  on  the  likely  imj)ac:t  of 
climate  change  on  wolverine 
distribution  in  the  c:c)ntignons  United 
States.  Other  analyses  of  climate  change 
discaisscxl  above  (Broc;k  and  Inman 
Personal  Commnnic;ation  2007,  entire; 
Gonzales  et  al.  200H.  entire;  Broclie  and 
Post  2010,  emtire;  Peacoc;k  2011,  entire) 
all  snj)j)C)rt  the  c:onclnsion  that  c:limate 
clianges  c;an.secl  by  warming  are  likely  to 
nc;gatively  affc;c:t  wolvcirine  habitat  in 
the  future.  Based  on  the  analysis 
prcrsentcul,  we  c:onclncle  that  climate 
cliangcrs  are  likely  to  residt  in 
pciiinanent  loss  of  a  signific:ant  ])C)rtic)n 
of  wolvcirine  habitat  in  the  future. 
Additional  impacts  of  c:limate  cliange 
will  he  inc:rc!a.secl  habitat  fragmentation 
as  habitat  islands  hc!c:ome  smaller  and 
intervening  habitat  disappears. 
Eventually,  habitat  fragmentation  will 
likely  Iciacl  to  a  breakdown  of  wolverine 
metapo])nlation  dynamics,  as 
snhpopnlations  are  no  lc)ngc;r  able  to 
re.scaie  c;ach  other  after  local  cixtinctions 
cine  to  a  lac:k  of  c:onnec:tivity.  It  is  akso 
likely  that  loss  of  genetic  cliversitv 
rcisnlting  in  lower  fitnexss  will  occair  as 
j)opnlation  isolation  incac-'a.ses. 

Snmmarv  of  Impac:ts  of  Climate  Changes 

Wolverinci  habitat  is  projcx:ted  to 
decrease  in  area  and  bec;ome  more 
fragmented  in  the  future  as  a  result  of 
climate  cdianges  that  result  in  increasing 
temjieratnrcxs,  earlier  sjjring  snowmelt, 
and  lo.ss  of  clc;e]),  persistemt,  s])ring 
snowpack.  I’hese  edimate  change 
impac;ts  are  expec:tecl  to  have  direc:t  and 
indirect  effoc;ts  to  wolverine  poj)nlations 
in  the  c:ontignons  United  Stales 
including  redneang  the  nnmher  of 
wolverincjs  that  can  he  supported  hv 
available  habitat  and  reclnc:ing  the 
ability  of  wolvc;rinc;s  to  traved  betwcum 
patcdies  of  sintahle  habitat.  This 
reclncdion  in  ])0])nlation  size  and 
c:c)nnec:tivity  is  likely  to  aflecd 
meta|jc)))nlatic)n  dynamics,  making  it 
more  cliffic:nlt  for  snhpopnlations  to 
recolonize  areas  where  wolverincis  have 
been  extir])atecl  and  to  hokster  the 
genc;tic:s  or  demographics  of  adjacemt 
snhpopidaticjns. 


HdhUat  Due  to  Huinun  Use  and 

Disturbunce 

Bcxaui.sc!  wolverine  habitat  is  generally 
inhospitable  to  human  use  and 
oc:c:n])ation  and  most  wolverine  habitat 
is  akso  federally  managed  in  ways  that 
must  c:c)nsiclcr  environmental  impacts, 
wolverines  are  somewhat  insidated  from 
iinjiacts  of  human  cli.stnrhancies  from 
industry,  agricidtnre,  infrastructure 
clevelopmcmt,  or  reurexetion.  Human 
disturbance;  in  wolverine  habitat  in  the 
cenitignons  United  vStates  has  likely 
rc;snllecl  in  the  loss  of  some  minor 
amount  of  wolverine  habitat,  although 
this  loss  has  not  yc;t  been  cjuantifieck 
Sc)urcc;s  of  human  disturbance  to 
wolvc;rines  has  been  sj)ec:ulated  to 
include  winter  and  summer  rc;c:reatic)n, 
housing  and  industrial  development, 
road  corridors,  and  c;xtrac;tive  inclustrv, 
suc:h  as  logging  or  mining.  In  the 
c:c)ntiguc)us  United  States,  these  human 
ac:tivitic;s  and  developments  somc;times 
c)c:cur  within  or  immediately  adjacent  to 
wolverine  home  ranges,  suc:h  as  in 
alpine;  or  hc)rc;al  forc;st  environments  at 
high  c;lc;vations  on  mountain  slc)pc;s. 

They  c;an  also  ocxair  in  a  broader  range 
of  habitats  that  arc;  oc:c;asionally  used  by 
wolverines  during  clisj)c;rsal  or 
c;xplc)ratc)ry  movements — habitats  that 
arc;  not  suitable  for  the  e.stahlishment  of 
home  rangc;s  and  rc;j)rc)cluc:tion. 

Little  is  known  about  the  behavioral 
rc;spon.sc;s  of  individual  wolverines  to 
human  prc;sc;nc:c;,  or  about  the  s])c;cic;s’ 
ability  to  tolerate  and  adapt  to  rc;pc;atc;cl 
human  clisturbanc:e.  Some  spc;c:idatc;  that 
clisturhancx;  may  reduce  the  wolverine’s 
ability  to  cc)mplc;tc;  essential  life-history 
activities,  such  as  foraging,  hrc;c;cling, 
matc;rnal  c:arc;,  routine  travel,  and 
clispc;rsal  (Pac:kila  el  al.  2()()7.  ])p.  105- 
110).  Hc)wevc;r,  wolverinc;s  have  been 
docaunented  to  persist  and  rc;|iroduc:e  in 
areas  with  high  levels  of  human  use  and 
clisturhanc:c;  incducling  clevelopc;cl  alpine 
ski  areas  and  areas  with  motorized  use 
of  snowmobiles  (Hc;inc;nmc;yer  2012, 
entire).  This  suggests  that  wc)lvc;rinc;s 
c:an  survive;  and  rc;])roduc;e  in  areas  that 
c;x])c;ric;nc:e  human  u.se  and  cli.sturhanc;e. 
How  or  whc;tlu;r  effc;c;ts  of  clisturhanc;c; 
extend  from  individuals  to 
charac;tc;ristic:s  of  suhj)opidations  and 
pc)])ulations,  suc:h  as  vital  rates  (c;.g., 
rc;])roctuc;tion,  survival,  emigration,  and 
immigration)  and  gene  flow,  and 
idtimately  to  wc)lvc;rinc;  pojjulation  or 
mc;taj)opidation  persi.stencx;,  remains 
unknown  at  this  time. 

Wolverine  habitat  is  c:harac:tc;rizc;cl 
primarily  by  .s])ring  snc)wpac:k,  but  also 
in'  the  ahsc;nc:c;  of  human  ])rc;sc;nc:c;  and 
clc;vc;lopmc;nt  (Hornockc;r  and  Hash  1081 
p.  1299;  Band  1994,  p.  114;  Lancia  et  al. 
1998,  p.  448;  Rowland  et  al.  2003  p.  101; 


Copeland  1990,  pp.  124-127;  Krebs  et 
al.  2007,  pp.  2187-2190).  This  nc;gativc; 
assocnation  with  human  |)rc;,sc;nc:c;  is 
somc;timc;s  intc;rj)rc;tc;cl  as  active 
avoidancx;  of  human  cli.sturhancx;,  hut  it 
may  simply  rc;flc;c:t  the  wolverine's 
preference;  for  c:olcl.  snowy,  and  high- 
elevation  habitat  that  humans  avoid.  In 
the  c;ontiguous  United  Statc;s,  wolverine 
habitat  is  tyi)ic;ally  associatc;cl  with  high- 
elevation  (e.g..  2,100  m  to  2,000  m 
(0,888  ft  to  8,528  ft))  suhal])inc;  forests 
that  comprise  the  Hucksonian  Life  Zone 
(wc;athc;r  similar  to  that  found  in 
northern  Canada),  c;nvironmc;nts  not 
typicxdly  u.secl  by  people  for  housing, 
indu.strv,  agricxilture,  or  transportation. 
However,  a  variety  of  activities 
associated  with  extractive  inclustrv, 
suc:h  as  logging  and  mining,  as  well  as 
recrc;ational  ac:tivitic;s  in  both  summc;r 
and  winter  are  loc:atc;cl  in  a  small 
amount  of  ocxaipied  wolverine  habitat. 

For  the  purpo.ses  of  this  ridemaking, 
we  analyze;  human  disturbance  in  four 
c;atc;goric;s;  (1)  Dispc;r.sc;cl  rc;crc;atic)nal 
ac:tivitic;s  with  j)rimary  impacts  to 
wolvc;rinc;s  through  direct  cli.sturhancx; 
(e.g.,  snowmohiling  and  heli-skiing);  (2) 
clisturhancx;  a.ssocxated  with  permancait 
infra.structure  suc:h  as  rc;siclc;ntial  and 
cx)mmc;rc;ial  develojimcaits,  mines,  and 
c:am])grouncls;  (3)  clisturhancx;  and 
mortality  assocaated  with  transportation 
cxirridors;  and  (4)  clisturhancx;  assocaated 
with  land  managc;mc;nt  activitic;s  such  as 
forestry,  or  firc;/fuc;ls  reduction 
activities.  Overlap  hc;twc;c;n  thc;sc; 
c;atc;gc)ric;s  is  c;xtc;nsivc;.  and  it  is  often 
difficult  to  distinguish  effects  of 
infra.structure  from  the  cli,spc;rsc;cl 
activities  a.ssociated  with  that 
infrastructure.  Howevc;r,  we  cx)ncluclc; 
that  the.sc;  c:atc;goric;s  acxxiimt  for  most  of 
the  human  activitic;s  that  ocxair  in 
occu])iecl  wolvi;rine  habitat. 

Dispersc;cl  Recaeational  Activitic;s 

Dispersed  rc;c:rc;atic)nal  activities 
oexairring  in  wolverine  habitat  include 
snowmohiling,  heli-skiing,  hiking, 
biking,  off-  and  on-road  motorized  u.se, 
hunting,  fishing,  and  other  uses. 

One  study  clocumented  (in  two 
reports)  the  (;xtc;nt  that  winter 
rc;ca'c;ational  activity  spatially  and 
temjjorally  ovcirlapped  moclc;lc;cl 
wolverine  denning  habitat  in  the 
cx)ntiguou.s  United  States  (Hc;inc;mc;yc;r 
and  Copeland  1999,  pj).  1-17; 
Hc;inc;mc;vc;r  et  al.  2001,  pp.  1-35).  This 
study  took  placx;  in  the  Crc;atc;r 
Yellowstone  Arc;a  (CYA)  in  an  area  of 
high  dispersed  rc;crc;atic)nal  u.se.  'rhe; 
overlap  of  modeled  wolverine  denning 
habitat  and  clisjjersed  rc;c:rc;atic)nal 
activities  was  extensive.  Strong 
tempond  ovc;rlap  existed  hc;twec;n 
snowmobile  activity  (Fc;hruarv-Aprit) 
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and  the  wolverine  ilenning  period 
(Fehruarv-May).  During  2000,  six  of 
nine  survey  units,  ranging  from  3.500  to 
13,000  (haj  (8,045  to  33,592  (ac))  in  size, 
showcul  evidence  of  recent  snowmobile 
use.  Among  the  six  survey  units  with 
snowmobile  activity,  the  highest  use 
covered  20  j)ercent  of  the  modeled 
denning  habitat,  and  us(;  ranged  from  3 
to  7  percent  over  the  otlun'  survey  units. 
Snowmobile  activity  was  typically 
intensive  where  detected. 

Three  of  nine  survey  units  in  this 
.study  .showed  evidence;  of  skier  activity 
(Heinemeyer  and  ('.oiieland  19t)9,  p.  10; 
lleinemeyer  e/  (il.  2001.  p.  10).  Among 
the  three  units  with  activity,  skier  use 
covered  3  to  19  ])ercent  of  the  survey 
unit.  .Skiers  also  intensively  u.sed  the; 
sites  they  visited.  Combined  skier  and 
.snowmobile  use  cover(;d  as  much  as  27 
p(;rcent  of  potential  denning  habitat  in 
one  unit  where  no  evidence  of 
wolverine  presence  was  detected.  We 
conclude  from  this  study  that  in  some 
areas,  high  r(;creational  use  may 
coincide  substantially  with  wolverine 
habitat.  The  authors  of  the  study  cited 
above  cho.se  the  study  area  based  on  its 
unusually  high  level  of  motorized 
recreational  use.  Although  we  do  not 
have  information  on  the  overlap  of 
wolverine  and  winter  recreation  in  the 
remaining  ])art  of  the  contiguous  United 
.States  range,  it  is  unlikely  that  any  of 
the  large  areas  of  wolverine  habitat  such 
as  the  southern  Rocky  Mountains, 
Northern  Rocky  Mountains.  (fYA.  or 
North  (kcscades  get  the  high  levels  of 
recreational  u.se  seen  in  the  ])ortion  of 
the  GYA  examined  in  this  study  across 
the  entire  landscape.  Rather,  each  of 
the.se  areas  has  small  (relative  to 
wolverine  home  range  size)  areas  of 
intensive  recreational  use;  (ski  resorts, 
motorized  ])lay  areas)  surrounded  by  a 
landsi:ape  that  is  used  for  more 
dispersed  recreation  such  as 
hackcountry  skiing  or  snowmobile  trail 
u.se. 

Although  we  can  demonstrate  that 
recreational  use  of  wolverine  habitat  is 
heavy  in  some  ar(;as,  we  do  not  have 
any  information  to  suggest  that  these 
activities  have  negative  effects  on 
wolverines.  No  rigorous  assessments  of 
anthro|)ogenic  disturbance  on  wolverine 
d(;n  fidelity,  food  provisioning,  or 
offsj)ring  survival  have  been  conducted. 
Disturbance  from  foot  and  snowmobile 
traffic  a.ssociated  with  historical 
wolverine  control  activities  (Pulliainen 
1988.  p.  343),  and  field  research 
activities,  have  been  i)urported  to  cause 
maternal  females  to  abandon  natal  dens 
and  relocate  kits  to  maternal  dens 
(Myrh(;rget  1988.  j).  115;  Magoun  and 
Copeland  1998,  j).  1318;  Inman  e/  a/. 
2()()7c.  J).  71).  However,  this  behavior 


appears  to  he  rare,  even  under  intense 
disturbance  as.sociated  with  ca])ture  of 
family  groups  at  the  den  site  (Per.sson  e/ 
(il.  2008,  p.  78),  and  other  causes  of  d(;n 
abandonment  may  have  acted  in  th(;se 
cases.  Preliminary  r(;sulls  from  an 
ongoing  .study  on  the  potential  im])acts 
of  winter  recr(;ation  on  wolverines  in 
central  Idaho  indicate  that  wolverin{;s 
are  ])re.sent  and  reproducing  in  this  ar(;a 
in  s])ite  of  heavy  recreational  use, 
including  a  developed  ski  area. 
disj)er.sed  winter  and  summer 
recreation,  and  dis])ersed  snowmobile 
u.se  (Heinemeyer  e/  al.  2012,  entiri;).  The 
secairity  of  the  den  and  the  .surrounding 
foraging  areas  (/.e..  protection  from 
predation  by  carnivores)  is  an  important 
aspect  of  den  site  selection. 

Abandonment  of  natal  and  maternal 
dens  may  he  a  preemjitiv;;  strategy  that 
females  use  in  the  absence  of  predators 
(/.e.  females  may  abandon  dens  without 
external  stiimdi),  as  this  may  confer  an 
advantage  to  females  if  prolonged  u.si;  of 
the  same  den  makes  that  den  more 
evident  to  ])r(;dator.s.  Evidence  for 
effects  to  wolv(;rines  from  den 
abandonment  due  to  human  di.sturhance 
is  lacking.  The  best  scientific 
information  available  does  not 
substantiate  dis|)ersed  recr(;ational 
activities  as  a  threat  to  wolverine. 

Mo.st  roads  in  wolverine  habitat  an; 
low-traffic  volume  dirt  or  gravel  roads 
used  for  local  access.  Larger,  high- 
volume  roads  an;  tlealt  with  below  in 
the  .section  “trans])orlation  corridors.  At 
both  a  site-sjjecific  and  landsca])e  scab;, 
wolverine  natal  dens  were  located 
particularly  distant  from  public  (gn;ater 
than  7.5  km  (4.8  mi))  and  private 
(greater  than  3  km  (1.9  mi))  roads  (Mav 
2007.  p.  14-31).  Placement  of  dens  away 
from  public  roads  (and  away  from 
a.ssociated  human-caused  mortality)  was 
also  a  j)o.sitive  influence  on  successful 
reproduction.  It  is  not  known  if  the 
detected  correlation  is  due  to  the 
influence  of  the  roads  hut  we  find  it 
unlikely  that  wolverin(;.s  avoid  the  tvpe 
of  low-use  forest  roads  that  generallv 
occur  in  wolverine  habitat.  Other  types 
of  high-use  roads  are  rare  in  wolverine 
habitat  and  an;  not  lik(;ly  to  affect  a 
significant  amount  of  wolverine  habitat 
(sec;  tran.s])orlation  corridors  section 
below). 

Infrastructure  Develo])ment 

Infra.structun;  includes  all  n;.sid(;ntial, 
industrial,  and  gov(;rnmental 
developments  such  as  buildings, 
houses,  oil  and  gas  wells,  and  ski  ar(;as. 
Infrastructure  development  on  private 
lands  in  the  Rockv  Mountain  VVe.st  has 
been  rapidly  increasing  in  r(;cent  years 
and  is  expected  to  continue  as  ])eople 
move  to  this  area  for  its  natural 


amenities  (Han.sen  e/  al.  2002.  p.  151). 
Infra.structun;  develoi)ment  may  aflect 
wildlife  directly  by  eliminating  habitats, 
or  indirectlv,  by  disiilacing  animals 
from  suitable  habitats  near 
developm(;nls. 

Wolverine  home  ranges  generally  do 
not  occur  near  human  s(;ttlements,  and 
this  s(;paration  is  largely  due  to 
dillerential  habitat  selection  by 
wolverines  and  humans  (May  e/  al. 

2008,  pp.  289-292;  Co])eland  at  al. 

2007,  p.  2211).  In  one  study,  wolverines 
did  not  stronglv  avoid  develo])ed  habitat 
within  their  home  ranges  (May  at  al 

2008,  p.  289).  Wolverines  may  respond 
positively  to  human  activity  and 
develo])ments  that  are  a  source  of  food. 
They  scavenge  food  at  dumps  in  and 
adjacent  to  urban  areas,  at  tra])])er 
cabins,  and  at  mines  (LeResche  and 
Hinman  1973  as  citecl  in  Banci  1994  p. 
115;  BaiK:i  1994.  p.  99).  Based  on  the 
best  available  science;,  we  conclude  that 
wolverines  do  not  avoid  human 
development  of  the  ty])es  that  occur 
within  suitable  wolverine  habitat. 

Tlu;re  is  no  evidence  that  wolverine 
dis])ersal  is  affect(;d  by  infrastructure 
development.  Linkage  zones  are  places 
where  animals  can  find  food,  shelter, 
and  security  while  moving  across  the 
land.scape  h(;tween  suitable  habitats. 
Wolverines  prefer  to  travel  in  habitat 
that  is  most  similar  to  habitat  they  use 
for  home-range  establishment,  i.a., 
al])in(;  habitats  that  maintain  snow 
cover  well  into  the  sj)ring  (Schwartz  al 
al.  2009.  p.  3227).  Wolverin(;s  may 
move  large  distances  in  an  attempt  to 
establish  new  home  ranges,  hut  the 
])rohahility  of  making  such  movements 
decreases  with  incr(;ased  di.stanc:e 
between  suitable  habitat  patches,  and 
the  degree  to  which  the  characteristics 
of  the  habitat  to  he  traversed  diverge 
from  i)r(;ferr(;d  habitat  in  terms  of 
climatic  conditions  (Coj)eland  at  al. 
2010,  entire;  Schwartz  at  al.  2009,  j). 
3230). 

The  level  of  development  in  these 
linkage  ar(;as  that  wolverines  can 
tolerate  is  unknown,  hut  it  ap])ears  that 
the  current  land.scape  does  allow 
wolverine  dis])ersal  (Schwartz  at  al. 
2009,  Figures  4,5;  Moriartv  at  al.  2009, 
entire;  Inman  at  al.  2009,  pp.  22-28). 

For  exam])le,  wolverine  ])opulations  in 
the  northern  Rocky  Mountains  appear  to 
be  connected  to  each  other  at  the 
])r(;sent  time  through  dis])i;rsal  routes 
that  correspond  to  habitat  suitability 
(Schwartz  at  al.  2009.  Figures  4,  5). 
However,  gene  How  between  wolverine 
sul)])opulation.s  in  the  contiguous 
United  States  may  not  he  high  enough 
to  prevent  genetic  drift  (Cegelski  at  al. 
2008,  p.  208).  To  ensure  long-term 
genetic  viability,  each  suhjjopulation 
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within  the  contiguous  United  States 
would  need  an  estimated  400  breeding 
pairs,  or  1  to  2  effective  migrants  jier 
gmieralion  (Cegelski  et  al.  200().  ]).  209). 
Our  current  nnder.standing  of  wolverine 
ecology  suggests  that  no  suh|)opnlation 
historically  or  ])resently  at  carrying 
capacity  would  approach  400  breeding 
jiairs  within  the  contiguous  United 
States  (Brock  e/  (il.  2007.  p.  20):  nor  is 
th(!  habitat  capable  of  suiiporting 
anywhere  near  this  number.  It  is  highlv 
unlikely  that  400  breeding  jiairs  exist  in 
the  entire  contiguous  United  States. 
Becan.se  no  wolverine  suhpojndations 
are  likely  to  be  large  enough  to  maintain 
genetic  diversity  over  time  on  their  own. 
long-term  viability  of  wolverines  in  the 
contiguous  United  States  requires 
exchange  of  individuals  between 
snhpopnlations. 

Wolverines  are  cajiable  of  long¬ 
distance  movements  through  variable 
and  anthro])ogenically  altered  terrain, 
cro.ssing  numerous  transportation 
corridors  (Moriartv  e/  (il.  2009,  entire: 
Inman  et  (il.  2009,  jip.  22-28). 

Wolverines  are  able  to  successfully 
disjier.se  between  habitats,  desjiite  the 
level  of  development  that  is  currently 
taking  place  in  the  cnrnmt  range  of  the 
DPS  (Uo])eland  19t)0.  p.  80;  (iojieland 
and  Yates  2000,  ])]).  17-30:  Inman  et  al. 
2007a,  pp.  9-10;  Pakila  al  al.  2007.  ])]). 
lO.O-lOO;  Schwartz  at  al.  2009,  Figures 
4,  .0).  Dispersal  between  populations  is 
needed  to  avoid  further  reduction  in 
genetic  diversity:  however,  there  is  no 
evidence  that  human  develojiment  and 
associated  activities  are  jireventing 
wolverine  movements  between  suitable 
habitat  jiatches.  Rather,  wolverine 
movement  rates  art;  limited  by  suitable 
habitat  and  proximity  of  suitable  habitat 
patches,  not  the  characteristics  of  the 
intervening  unsuitable  habitat 
(Schwartz  at  al.  p.  3230). 

Transportation  Corridors 

'rransportation  corridors  are  places 
where  transjiortation  infrastructure  and 
other  forms  of  related  infrastructure  are 
concentrated  together.  Examples 
include  interstate  highways  and  high- 
volume  secondary  highways.  These 
types  of  highway  corridors  often  include 
railroads,  retail,  industrial,  and 
residential  develojiment  and  also 
electrical  and  oth(;r  types  of  energy 
transmi.ssion  infrastructure. 
Transiiortation  corridors  'iiay  affect 
wolverines  if  located  in  wolverine 
habitat  or  between  habitat  patches.  If 
located  in  wolverine  habitat, 
transportation  corridors  result  in  direct 
lo.ss  of  habitat.  Direct  mortality  due  to 
collisions  with  vehicles  is  also  po.ssible 
(Packila  at  al.  2007,  Table  1). 


The  Trans  Canada  Highway  at  Kicking 
House  f’ass  in  southern  British 
Cohnnhia,  an  iinjiortant  travel  corridor 
ov(!r  the  (Continental  Divide,  has  a 
negative  effect  on  wolverine  movement 
(Au.stin  1998,  p.  30).  Wolverines 
partially  avoided  areas  within  lOO  m 
(328  ft)  of  the  highway,  and  preferriid  to 
use  distant  sites  (greater  than  1,100  m 
(3,008  ft)).  Wolverines  that  a})proached 
the  highway  to  cross  repeatedly 
retnxited,  and  successful  cro.ssing 
occurred  in  only  half  of  the  attempts 
(Au.stin  1998.  j).  30).  Highway-related 
mortality  was  not  documented  in  the 
study.  Where  wolverines  did 
sncce.ssfnlly  cro.ss,  they  used  the 
narrowest  portions  of  the  highway  right- 
of-way.  A  railway  with  minimal  human 
activity,  adjacent  to  the  highwav,  had 
little  effect  on  wolverine  movements. 
Wolverines  did  not  avoid,  and  even 
preferred,  c:omj)acted,  lightly  u.sed  ski 
trails  in  the  area.  The  extent  to  which 
avoidance  of  the  highway  may  have 
affected  wolverine  vital  rates  or  life 
history  was  not  measured. 

In  the  tri-State  area  of  Idaho, 

Montana,  and  Wyoming,  most  crossings 
of  luxleral  or  State  highways  were  done 
by  suhadult  wolverines  making 
exploratory  or  dispersal  movements 
(ranges  of  resident  adults  typical Iv  did 
not  contain  major  roads)  (Packila  at  al. 

2007,  p.  10.')).  Roads  in  the  stndv  area, 
typically  two-lane  highways  or  roads 
with  less  imiirovement.  were  not 
absolute  barriers  to  wolverine 
movement.  The  individual  wolverine 
that  moved  to  (Colorado  from  Wvoming 
in  2008  .successfully  crossed  Interstate 
80  in  southern  Wyoming  (Inman  at  al. 

2008,  Figure  0).  VVolverines  in  Norway 
sncce.ssfnlly  cro.ss  deep  valleys  that 
contain  light  human  developments  such 
as  railway  lines,  settlements,  and  roads 
(banda  at  al.  1998,  p.  4.')4).  Wolverines 
in  central  Idaho  avoided  portions  of  a 
study  area  that  contained  roads, 
although  this  was  jiossibly  an  artifact  of 
une(|ual  distribution  of  roads  that 
occurred  at  low  elevations  and 
])eripheral  to  the  stndv  site  (Copeland  at 
al.  2007,  p.  2211).  Wolverines 
frequently  u.sed  un-maintained  roads  for 
traveling  during  the  winter,  and  did  not 
avoid  trails  u.sed  infreipientlv  bv  people 
or  active  camjigrounds  during  the 
summer  ((Cojieland  at  al.  2007,  p.  2211). 

At  both  a  site-specific  and  landscape 
scale,  wolverine  natal  dens  were  locatiui 
particularly  di.stant  from  ])ublic  (greater 
than  7.5  km  (4.0  mi))  and  jnivate 
(greater  than  3  km  (1.9  mi))  roads  (May 
2007,  p.  14-31).  Placement  of  dens  away 
from  jmhlic  roads  (and  away  from 
associated  human-caused  mortalitv)  was 
a  positive  influence  on  successful 
rejiroduction  (May  2007,  p.  14-31). 


Predictive,  broad-scale  habitat  models, 
developed  using  historical  records  of 
wolverine  occurrence,  indicated  that 
roads  wen;  negatively  associated  with 
wolverine  occurrence  (Rowland  at  al. 
2003,  p.  101).  Although  wolverines 
appear  to  avoid  transportation  corridors 
in  their  daily  movements,  .studies  of  the 
few  areas  where  transportation  corridors 
are  located  in  wolverine  habitat  leads  us 
to  conclude  that  the  effects  are  mo.st 
likely  local  in  scale.  There  are  no 
studies  that  address  jiotential  effects  of 
transportation  corridors  in  linkage  areas 
(i.a.  outside  of  wolverine  habitat).  In  the 
few  documented  long-di.stance 
movements  by  wolverines,  the  animals 
successfully  crossed  transportation 
corridors  (Inman  at  al.  2009,  Fig.  0).  The 
available  evidence  indicates  that 
dispersing  wolverines  can  successfully 
cross  transportation  corridors. 

Land  Management 

Few  effects  to  wolverimis  from  land 
management  actions  such  as  grazing, 
timber  harvest,  and  prescribed  fire  have 
been  documented.  \Volverines  in  British 
Columbia  u.sed  lecentlv  logged  areas  in 
the  summer  and  moose  winter  ranges 
for  foraging  (Kriibs  at  al.  2007.  pj).  2189- 
21t)0).  Males  did  not  ajipear  to  be 
influenced  strongly  by  the  jire.sence  of 
roadless  areas  (Krebs  at  al.  2007,  pp. 
2189-2190).  In  Idaho,  wolverines  u.sed 
recently  burned  areas  despite  the  lo.ss  of 
canopy  cover  (Copeland  1990,  p.  124). 

Intensive  management  activities  such 
as  timber  harvest  and  jirescrihed  fire  do 
occur  in  wolverine  habitat:  however,  for 
the  mo.st  jiart,  wolverine  habitat  tends  to 
he  located  at  high  elevations  and  in 
rugged  to])ography  that  is  unsuitable  for 
intensive  timber  management.  Much  of 
wolverine  habitat  is  managed  by  the 
U.S.  Forest  Service  or  other  Federal 
agencies  and  is  })rotected  from  some 
jiractices  or  activities  such  as  residential 
development.  In  addition,  much  of 
wolverine  habitat  within  the  contiguous 
United  States  is  already  in  a 
management  status  such  as  wilderness 
or  national  park  (see  Factor  D  for  inon; 
discussion)  that  j)rovid(!.s  .some 
protection  from  management,  industrial, 
and  recreational  activities.  Wolverines 
are  not  thought  to  hi;  dependent  on 
specific  vegetation  or  habitat  features 
that  might  be  manipulated  by  land 
management  activities,  nor  is  there 
evidence  to  suggest  that  land 
management  activities  are  a  threat  to  the 
conservation  of  tin;  species. 

Summarv  of  Factor  A 

The  threat  of  current,  and  future 
impacts  to  wolverine  habitat  due  to 
climate  change  occurs  over  the  entire 
range  of  the  contiguous  United  States 
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|)()|}ulation  of  the  wolverine.  This  threat 
is  likely  to  have  already  reduced  the 
overall  areal  extent  and  distribution  of 
wolverine  suitable  habitat.  Determining 
whether  or  not  wolverine  po])ulations 
have  been  imjiacted  by  this  threat  is 
complicated  by  the  historical 
extirpation  of  wolverines  in  the  early 
2()th  centurv  followed  by  recolonization 
and  exjiansion.  It  is  possible  that 
ex|)ansion  of  wolverine  po])ulations 
through  the  .second  half  of  the  2()th 
centurv  has  masked  climate  change 
effects  that  would  have  otherwise 
reduced  po])ulations  had  they  existed  at 
pre.settlement  levels.  Despite  the  lack  of 
detix.table  jiojndation-level  impacts,  it 
is  .still  likely  that  habitat  is  already 
nuluced  from  historic  levels  due  to  this 
thmat. 

Suitable  wolverine  habitat  is 
jirojected  to  be  reduced  by  31  percent  in 
the  contiguous  United  States  by  204.'} 
and  ()3  percent  by  the  time  interval  2070 
to  2099  due  to  climate  warming.  This 
reduction  will  likely  result  in  suitable 
wolverine  habitat  shifting  u])  mountain 
slopes,  and  becoming  smaller  and  more 
isolated  due  to  the  conical  structure  of 
mountains.  H(!cau.se  wolverine  home 
ranges  tend  to  be  so  large,  some  small 
mountain  ranges  are  likely  to  lose  the 
ability  to  supjiort  wolverine 
])o|)uIations.  \Ve  expect  that  the 
.secondarv  effects  of  this  habitat  loss, 
such  as  increased  habitat  fragmentation 
and  i.solation.  will  intensifv  the  overall 
impacts  of  habitat  loss  on  wolverines. 

D(!e])  snow  that  pijrsists  into  the 
month  of  Mav  is  es.sential  for  wolverine 
rejiroduction.  This  life-history 
parameter  for  the  species  (reproductive 
rate)  is  likely  to  he  most  sensitive  to 
climate  changes.  Wolverine  are 
vulnerable  to  habitat  modification 
(s])iH:irically.  reduction  in  jitirsistent 
.sjiring  snow  cover)  due  to  climate 
warming  in  the  contiguous  United 
States.  Further,  it  is  likely  that  year- 
round  wolverine  habitat,  not  just 
denning  habitat,  will  also  be 
significantly  reduced  due  to  the  effects 
of  climate  warming.  Reductions  in 
habitat  would  result  in  greater  habitat 
isolation,  thereby  likely  reducing  the 
fnHjuency  of  disjiersal  between  habitat 
patches  and  the  likelihood  of 
recolonization  after  local  extinction 
events.  This  reduced  disjiersal  ability,  if 
not  compensated  for  by  higher 
])opuiation  levels  or  assi.sted  dispersal, 
is  likely  to  result  in  loss  of  genetic 
diversity  within  remaining  habitat 
jiatches  and  ])0])ulation  loss  due  to 
demographic  stochasticity.  The 
contiguous  United  States  ])o])ulation  of 
wolverines  is  already  very  small  and 
ffagment(!il  and  is.  therefore, 
particularly  vulnerable  to  these  impacts. 


fhnnan  activities,  including  dispersed 
recreation  activities,  infrastructure,  and 
the  presence  of  transportation  corridors 
occur  in  occipiied  wolverine  habitat. 
However,  the  alpine  and  suhalpine 
habitats  pnderred  by  wolverine 
ty|)ically  receive  little  human  use 
relative  to  lower  elevation  habitats.  The 
majority  of  wolverine  habitat  (over  ‘)0 
percent)  occurs  within  f’oixj.st  Service 
and  National  Park  Servii:e  lands  that  are 
subject  to  activities,  hut  usually  not 
direct  habitat  loss  to  infrastructure 
develojiment.  'I’he  best  available  science 
leads  us  to  determine  that  human 
activities  and  devidopments  do  not  [lose 
a  current  threat  to  wolverines  in  the 
contiguous  United  States. 

Wolverines  coexist  with  some 
modification  of  their  environment,  as 
wilderness  characteristics  such  as 
i:om])let(!  lack  of  motorized  use  or  any 
jiermanent  human  presence  are  likely 
not  critical  for  maintenance  of 
populations.  It  is  clear  that  wolverines 
coexi.st  with  some  level  of  human 
disturbance  and  habitat  modification. 

We  know  of  no  exainjiles  where 
human  activities  such  as  dispersed 
recniation  have  occurred  at  a  scale  that 
could  render  a  large  enough  area 
unsuitable  so  that  a  wolviaine  home 
range  would  he  likely  to  he  rendered 
unsuitable  or  unproductive.  Uiven  the 
large  size  of  home  ranges  u.sed  hv 
wolverine,  most  human  activities  affect 
such  a  small  portion  that  negative 
effects  to  individuals  are  unlikely. 

The.se  activities  do  not  occur  at  a  scale 
that  is  likely  to  have  j)opidation-level 
effects  to  wolverine. 

kittle  scientific  or  commercial 
information  exists  regarding  effects  to 
wolverines  from  development  or  human 
disturbances  associat(;d  with  them. 

What  little  information  does  exist 
suggests  that  wolverines  can  adjust  to 
moderate  habitat  modification, 
infrastructure  development,  and  human 
disturbance.  In  addition,  large  amounts 
of  wolverine  habitat  art!  jirotected  from 
human  disturbances  and  development, 
either  legally  through  wilderness  and 
National  Park  designation,  or  hv  being 
located  at  nmiote  and  high-elevation 
sites.  Therefore,  wolverines  an;  afford(;d 
a  r(;latively  high  degree  of  protection 
from  the  effects  of  human  activities  hv 
the  nature  of  their  habitat.  Wolverines 
are  known  to  successfully  dispense  long 
distances  between  habitats  through 
human-dominated  landscajies  and 
across  transportation  corridors,  'fhe 
current  level  of  residential,  industrial, 
and  transportation  develojiment  in  the 
western  United  States  does  not  ajipear 
to  have  precluded  the  long-di.stance 
dispersal  movements  that  wolverines 
reijuire  for  maintenance  of  genetic 


diversity.  W(;  do  not  have  information  to 
suggest  that  future  levels  of  residential, 
indu.strial.  and  trans|)ortation 
develo])m(;nt  would  he  a  significant 
conservation  concern  for  the  DPS. 

In  summary,  the  best  scientific  and 
commercial  information  available 
indicates  that  oidy  the  projected 
decrease  and  fragmentation  of  wolverine 
habitat  or  range  due  to  future  climate 
change  is  a  threat  to  the  sjiecie.s  now 
and  in  the  futuri;.  The  available 
.scientific  and  commercial  information 
does  not  indicate  that  oth(;r  potential 
.stressors  such  as  land  managem(;nt, 
recreation,  infrastructure  development, 
and  transjjortation  corridors  j)o,se  a 
threat  to  the  DPS. 

Factor  B.  Ovcriitilizalion  for 
Comnwrcial,  Bccrcational,  Scientific,  or 
Ed 1 1 CO tional  Pu rposes 

Over  much  of  recent  history,  tra])])ing 
has  been  a  primary  cause  of  wolv(;rine 
mortality  (banci  1994,  p.  108;  Krebs  et 
al.  ZOm'.  p.  497;  Lofroth  and  Ott  2{)()7. 

])p.  219()-2197;  Sipiires  et  al.  2()()7.  p. 
2217).  Unregulat(;d  tra])])ing  is  believed 
to  have  played  a  role  in  the  historical 
decline  of  wolverines  in  North  America 
in  the  late  18()()s  and  early  19()().s  (lla.sh 
1987,  ]).  .'}8()).  Wolverines  are  especially 
vulnerable  to  targeted  trapping  and 
pri;dator  reduction  campaigns  due  to 
thi;ir  habit  of  ranging  widely  in  search 
of  carrion,  bringing  them  into  freipient 
contact  with  poison  baits  and  trajis 
(Cioj)eland  19t)(},  p.  78;  Inman  et  cd. 
2()()7a,  pp.  4-10:  Packila  et  al.  2007,  p. 
lO.'i;  Sipiires  et  al.  2007,  p.  2219). 

Human-caused  mortality  of 
wolverines  is  likely  additive  to  natural 
mortality  due  to  the  low  reproductive 
rate  and  relatively  long  life  exjjectancy 
of  wolverines  (Krebs  et  al.  2004,  ]).  499; 
Lofroth  and  Ott  2007,  pp.  2197-2198; 
Squires  et  al.  2007,  pp.  2218-2219). 

This  means  that  trapped  subpojudations 
likely  live  at  densities  that  are  lower 
than  carrying  capacity,  and  may  need  to 
Im;  reinforced  by  recruits  from 
untraj)])ed  subpopulations  to  maintain 
])o]udation  viability  and  persistence. 

A  study  in  britisli  fiohuuhia 
determined  that,  under  a  regulated 
tra])])ing  regime,  trapping  mortality  in 
l.'i  of  71  wolverine  pojiidation  units  was 
unsustainable,  and  that  jiopulations  in 
tho.se  unsustainable  jiopulation  units 
were  dependent  on  immigration  from 
neighboring  po])ulations  or  iintrapped 
refugia  (Lofroth  and  Ott  2007,  ])]).  2197- 
21t)8).  .Similarly,  in  .southwestern 
Montana,  legal  trajiping  in  isolated 
mountain  ranges  accounted  for  04 
j)(;rcent  of  documented  mortality  and 
reduced  the  local  wolverine 
subpojjulation  (.Squires  et  al.  2007,  ])p. 
2218-2219).  The  observed  harvest 
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levels,  which  included  two  pregnant 
feinahis  in  a  small  mountain  range, 
could  have  significant  negative  effects 
on  a  .small  suh])opulation  (Scpiires  e/  (il. 
2007,  ]).  2219).  Harvest  refugia,  such  as 
jurisdictions  with  clo.s(!d  seasons, 
national  j)arks,  and  large  wilderness 
areas,  are  imi)ortant  to  wolverine 
persistence  on  the  landscape  because 
they  can  serve  as  sources  of  sur])lus 
individuals  to  holster  tra])])e(l 
|)0])ulations  (S(juires  et  al.  20t)7,  p. 

2219;  Krebs  and  Ott  2004,  p.  .'500).  Due 
to  their  large  space  recjuirements. 
wolverine  population  refuges  must  be 
large  (mough  to  provide  ju’otection  from 
harvest  mortality;  and  complete 
protection  is  only  available  for 
wolverines  whose  entin;  home  range 
oc:curs  within  protected  areas,  (llacier 
National  Park,  though  an  important 
refuge  for  a  relatively  robust  pojjulation 
of  wolverines,  was  still  vulnerable  to 
trapping  hecau.se  most  resident 
wolverine!  home  ranges  extended  into 
large  areas  outside  the  park  (.Sepnres  ef 
al.  2{)()7,  ]).  2219).  It  is  likely  that  the 
largerscale  refuges  provided  hv  the 
.states  of  Idaho  and  Wyoming  (which  do 
not  permit  wolverine  trapping)  provide 
wolverine  habitat  that  is  fidlv  protected 
from  higal  harvest  in  Montana;  howciver. 
wolverines  with  home  ranges  that 
])artially  overlaj)  Montana  and 
disper.sers  that  move  into  Montana 
would  be  vulnerable  to  harvest.  Due  to 
the  restrictive,  low  level  of  harvest  now 
allowed  by  Montana,  the  numher  of 
affected  wolverines  would  he 
correspondingly  small. 

Despite  the  impacts  of  trapping  on 
wolv(!rine.s  in  the  ])a.st,  trapping  is  no 
longer  a  threat  within  most  of  the 
wolverine  range  in  the  contiguous 
United  .States.  Montana  is  the  only  State 
where  wolverine  tra])ping  is  still  legal. 
Before  2004,  average!  wolverine  harvest 
was  10. .5  wolverim!s  j)er  year.  Due  to 
preliminary  results  of  the  study  rejjorted 
in  Seiuires  e/  ciL  (2007,  pp.  2213-2220), 
the  Montana  Dej)artment  of  Fish, 
Wildlife,  and  Parks  adopted  new 
regulations  for  the  2004-200.'5  trajjping 
■sea.son  that  divided  the  .State  into  three 
units,  with  the  goal  of  sjjreading  the 
harvest  more  eejuitahlv  throughout  the 
.State. 

For  the  2008-2009  trapping  season, 
the  Montana  Dej^artment  of  Fish, 
Wildlife,  and  Parks  adjusted  its 
wolverine  trap])ing  regulations  again  to 
further  increa.se  the  geographic  control 
on  harvest  to  prevent  conc;entrated 
tra])ping  in  any  single  area,  and  to 
completely  stop  trajjping  in  i.solated 
mountain  ranges  where  small 
j)oj)ulation.s  are  most  vulnerable 
(Montana  Department  of  Fi.sh  Wildlife 
and  Parks  2010,  pj).  8-11).  Their  new 


regulations  spread  harvest  ai;ro.s.s  three 
geographic  units  (the  Northern 
Continental  Divide  area,  the  Greater 
Yellowstone  area,  and  the  Bitterroot 
Mountains),  and  establi.shed  a  statewide 
lindt  of  five  wolverines.  In  the  four 
tra])i)ing  seasons  that  have  occurred 
since  these  ruh!s  wer(!  implem(!nted. 
wolverine  tak(!  av(!raged  3.2.'5  wolverines 
annually  (Montana  D(!partment  of  Fish 
Wildlife  and  I’arks  2010,  pp.  8-11;  Brian 
(nddings  Pers.  Comm.  August  30,  2012), 
with  reduced  harvest  being  due  to 
season  closure  rather  than  lack  of 
wolverines.  Under  the  current 
regulations,  no  more  than  three  female 
wolverines  can  be  legally  harvested 
each  year,  and  harvest  in  tlu!  more 
vulnerable  isolated  mountain  ranges  is 
prohibited.  The  size  of  the  wolverine 
])opulation  subjected  to  traj)])ing  in  this 
area  is  not  known  precisely  hut  is  likely 
not  more  than  ahoid  300  animals  in 
states  of  Montana,  Idaho,  and  Wyoming 
combined  (Boh  Inman  p(!rs.  comm. 
20101)). 

The  Montana  D(!partment  of  Fi.sh, 
Wildlife,  and  l^arks  conduct  vearlv 
furhearer  monitoring  using  track 
surveys.  These  surv(!ys  involve! 
snowmobiling  along  tran.see:t  routes 
unde!!'  good  tracking  conditions  and 
visually  identifying  all  carnivore  tracks 
encounter(!d.  Tlu!  ])rote)col  does  not  use 
v(!rification  methods  such  as  DNA 
collection  or  camera  stations  to  confirm 
identificatie)ns.  Conse(iui!ntly, 
misidentifications  are  likely  to  occur, 
(iiven  the  relative  rarity  of  wolverines 
and  the  relative  abundance  of  oth(!r 
species  with  which  they  may  he 
confused,  such  as  bobcats  (Lynx  riifns), 
Canaela  lynx  (Lynx  canadnnsis),  and 
mountain  lions  (Fnlis  concoJor],  lack  of 
certainty  of  identifications  of  tracks 
makes  it  highly  likely  that  the  rare 
species  is  overre])resented  in  unverified 
tracking  records  (McKelvey  nt  nl.  2008. 
entire).  The  Montana  Department  of 
Fish.  Wildlife,  and  Parks  wolverine 
track  survey  information  does  not  meet 
our  standard  for  reliability  de.scribed  in 
the  geographic  di.stribution  .section,  and 
we  have  not  relicKl  on  this  information 
in  this  finding. 

Montana  wolverine  poi)ulation.s  have 
rebounded  from  historic  lows  in  the 
early  1900s  while  at  the  same  time  being 
subjected  to  regulated  trapping  (Auhrv 
at  al.  2007,  j).  21. 'll;  Montana 
De])artment  of  Fish.  Wildlife,  and  Parks 
2007,  j).  1).  In  fac:t,  much  of  the 
wolverine  expansion  that  we  have 
described  above  took  place  under  less- 
restrictive  (i.a..  higher  harvest  levels) 
harvest  regulations  than  are  in  place 
today.  The  extent  to  which  wolverine 
poi)ulation  growth  has  occurred  in 
Montana  as  a  result  of  within-Montana 


popidation  growth,  versus  |)opulation 
growth  attributable  to  surrounding 
states  where  wolverines  are  not  trapped, 
i.a.,  population  growth  driven  by  the 
entire  metapopulation  versus  ju.st  the 
l)ortion  of  tlie  metapopulation  found  in 
Montana,  is  unknown. 

Current  levels  of  incidental  trapj)ing 
(i.t;.,  capture  in  traps  .set  for  s])ecies 
other  than  wolverine)  have  been 
suggested  by  the  ])etitioners  to  he  a 
threat  to  wolverines.  In  the  2()()8-20()9 
trapping  sea.son,  two  wolverines  were 
incidentally  killed  in  traps  set  for  other 
s])ecies  in  Beaverhead  and  Granite 
(bounties,  Montana  (Montana  Fi.sh, 
Wildlife,  and  I’arks  2010,  p.  2).  The.se 
two  mortalities  occurred  within  the 
portion  of  southwestern  Montana  that  is 
currently  closed  to  legal  wolverine 
trapping  to  ensure  that  wolverines  are 
not  unsustainahly  harvested  in  this  area 
of  small,  relatively  isolated  mountain 
ranges.  Four  cases  of  incidental 
wolverine  trap])ing  have  occurred  in 
Idaho  in  recent  years.  One  wolverine 
was  trapped  by  a  coyote/hoheat  trap])er 
in  200()  and  was  collared  and  relea.sed 
after  all  of  its  toes  and  a  portion  of  its 
left  front  foot  were  amputated  (Inman  at 
al.  2008.  p.  1).  That  animal  (a  female) 
survived  and  successfully  reproduced 
aft(!r  release.  The  D(!partment  of 
Agriculture  Wildlife  .Services  trapped 
thnu!  wolverines  (one  each  in  2004, 
200.'5,  and  2010)  incidental  to  tra])i)ing 
wolves  involved  in  liv(!stock 
depredations.  One  of  these  .sustained 
severe  injuries  and  was  euthanized.  The 
other  two  were  released  without  visible 
injury.  Another  wolverine  was  trapped 
in  Wyoming  in  200(5.  This  animal  was 
relea.sed  unharmed  (Inman  2012,  j)er.s. 
comm.).  I’lu!  three  documented 
mortalities  are  possibly  locally 
signifit:ant  for  woh’erines  in  these  areas 
becau.se  local  popidations  in  each  of  the 
mountain  ranges  are  small  and 
relatively  isolated  from  nearby  source 
po])ulations. 

.Summary  of  Factor  B 

Legal  wolverine  harvest  occurs  in  one 
state,  Montana,  within  the  range  of  the 
DBS.  The  extent  to  which  this  harvest 
affects  j)opulations  occurring  outside  of 
Montana  is  unknown.  However,  the 
.State  of  Montana  contains  most  of  the 
habitat  and  wolverines  that  exist  in  the 
current  range  of  the  DB.S,  and  regulates 
tra])j)ing  to  reduce  the  im])act  of  harvest 
on  wolverine  poj)ulation.s.  Incidental 
harvest  also  occurs  within  the  range  of 
the  DB.S;  however,  the  level  of  mortality 
from  incidental  trapping  aj)j)ears  to  he 
low.  Harvest.when  combined  with  the 
likely  effects  of  climate  change,  may 
contribute  to  the  likelihood  that  the 
wolverine  will  become  extirpated  in  tin! 
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futiire.  This  may  occur  by  increasing  the 
speed  with  which  small  populations  of 
wolverine  are  lost  from  isolated 
habitats,  and  also  by  increasing 
mortality  levels  for  dis])ersing 
wolverines,  with  the  result  of  reducing 
disj)(!rsal  rates.  Regular  dis|)er.sal  and 
exchange  of  genetic  material  are 
nicpiired  to  maintain  tlm  genetics  and 
dmnographics  of  wolverine 
sul)])opulations  in  the  contiguous 
United  States. 

The  current  known  level  of  incidental 
trapping  mortality  is  low.  We  note  that 
it  is  unknown  whether  or  not  increased 
trapping  of  wolves  associated  with  wolf 
trapj)ing  regulations  recently  approved 
by  the  states  of  Idaho  and  Montana 
would  he  likely  to  result  in  increased 
incidental  trapping  of  wolverines.  Idaho 
began  its  wolf  traj)j)ing  program  in  the 
winter  of  2011-2012.  and  Montana 
h(!gan  theirs  in  the  winter  of  2012-2013. 
The.se  wolf  trapping  activities  are 
relatively  new  in  the  DPS  area,  and  we 
do  not  yet  have  reliable  information  on 
the  level  of  incidental  take  of 
wolverines  that  may  result  from  them. 

based  on  the  best  scientific  and 
commercial  information  available,  we 
conclude  that  trapping,  including 
known  rates  of  incidental  trapping  in 
Montana  and  Idaho,  result  iji  a  small 
numher  of  wolverine  mortalities  each 
year  and  that  this  level  of  mortalitv  hv 
itself  would  not  he  a  threat  to  the 
wolverine  DPS.  However,  hv  working  in 
concert  with  habitat  loss  nisulling  from 
climate  change,  mortality  due  to  harvest 
and  incidental  traj)ping  may  contribute 
to  population  declines.  Therefore,  we 
conclude  that  traj)j)ing.  when 
considered  cumulatively  with  habitat 
loss  resulting  from  climate  change,  is 
likely  to  become  a  thn;at  to  the  DPS  (.see 
discussion  under  Synergistic 
Interactions  between  Threat  f’actor.s. 
below). 

Fdctor  C  DistidSfi  or  Prodation 

\  No  information  is  currently  available 

on  the  potential  effects  of  disea.se  on 
wild  wolverine  populations.  Wolverines 
are  sometimes  killed  by  wolves  (Q/;7/.s- 
/upu.s),  black  hears  [Ursiis  (iniericdniis). 
and  mountain  lion  (burkholder  1082.  j). 
284;  Hornocker  and  Hash  1881,  p.  128(): 
Uopeland  1898,  j).  44-48;  Inman  ot  dl. 
2007(1,  p.  88).  In  addition,  wolverine 
reproductive  dens  an;  likelv  suhj(;ct  to 
jmulation.  although  so  few  dens  have 
hcum  discoviinul  in  North  Anuirica  that 
(kiterniining  the  intensity  of  this 
pnulation  is  not  possible. 

Summarv  of  Factor  (i 

We  have  no  information  to  suggest 
that  wolverine  mortality  from  pnidation 
and  dis(;ase  is  above  natural  or 


sustainable  Usvels.  The  Ixist  .scientific 
and  comm(;rcial  information  available 
indicates  that  di.sease  or  predation  is  not 
a  thniat  to  the  spiicicis  now  or  likely  to 
become  so  in  the  future. 

Pdclor  D.  Indddcjiidcv  of  Fxisting 
l{d}>uldtory  Mdcluinisnis 

ba.sed  on  our  calculations  using  a 
composite  map  showing  the  co\’erage  of 
both  the  Copidand  ot  dl.  (2010.  entire) 
and  Inman  of  dl.  (2012.  entire) 
wolverine  habitat  models,  the  majority 
(84  percent)  of  wolvcnine  habitat 
currently  occiijiled  hv  wolvtaine 
Ijojndations  in  the  lower  contiguous 
United  States  is  Imderally  owned  and 
managed,  mostly  by  the  U.S.  For(!st 
Service.  An  estimated  144,371  km- 
(49,2.18  mi^)  of  wolverine  habitat  occurs 
in  the  occu|)i(!d  area  in  Montana,  Idaho, 
Oregon  (Wallowa  Range),  and  Wyoming. 
Of  that,  13.1,398  km^  (48.332  mi-)  is  in 
Federal  ownership.  Additionally.  47,1.10 
km-  (12,873  mi-)  (32.7  iJerccait)  occurs 
in  designated  wildermjss,  and  23.082 
km-  (1.830  mi-)  (18.0  ])erciait)  occurs  in 
inventoried  roadhi.ss  areas.  An 
additional  13,784  knU  (3.288  mi^)  (9..1 
percent)  are  within  national  ])arks. 

None  of  the  existing  Federal  or  State 
rcjgulatory  nujchanisms  w(!re  (hisigned 
to  addre.ss  the  threat  of  modification  of 
wolverine  habitat  due  to  the  loss  of 
snow])ack  associatcal  with  climate 
change.  Several  existing  rcigulatorv 
mechanisms  ])rotect  wolverine  from 
other  forms  of  disturhanc(!  and  from 
oviautilization  from  harv(!.sting;  these 
are  (hiscribed  in  more  (hitail  below. 


National  Environmental  Policy  Act 

All  Federal  agcmcies  are  nnjuinul  to 
adhere  to  the  National  Environmental 
Policy  Act  (NEPA)  of  l‘)7()  (42  U.S.G. 
4321  dt  sd(}.)  for  projects  th(;v  fund, 
authorize,  or  carry  out.  The  Council  on 
Environmental  Quality’s  r(!gulations  for 
implementing  NEPA  (40  (;ER  1100- 
1118)  .state  that  agencies  shall  include!  a 
discussion  on  the  environmental 
impacts  of  the  various  project 
alternatives  (including  the  ])ropo.sed 
action),  any  adverse  environmental 
effects  which  cannot  he  avoided,  and 
any  irreversible  or  irretrievable 
commitments  of  resources  involved  (40 
CFR  1102).  The  NEPA  itself  is  a 
disclosure  law.  and  do(!s  not  re(]uire 
sul).s(!(]uent  minimization  or  mitigation 
measures  by  the  Federal  agency 
involved.  Although  Fediiral  agencies 
may  include  con.servation  measures  for 
wolverines  as  a  result  of  the  NEPA 
proc(!s.s,  any  such  mea.suri!s  are  ty])ically 
voluntary  in  nature  and  are  not  r(!(juired 
by  the  statute.  Additionally,  activities 
on  non-Federal  lands  are  subject  to 
NEPA  if  there  is  a  f’ederal  action. 

For  example,  wolvcaines  are 
designated  as  a  sensitive  s])i!ci(!s  hv  the 
Forest  Service,  which  reciuires  that 
eff(!cts  to  wolv(!rines  h(!  consid(!red  in 
documentation  comj)leted  under  NEPA. 
NEPA  does  not  itself  regelate  activities 
that  might  affect  wolverines,  hut  it  does 
recpiire  full  evaluation  and  disclosure  of 
information  regarding  the  eftects  of 
contciinplated  Fed(!ral  actions  on 
.sensitive  s])ecie.s  and  their  habitats. 

National  Forest  Management  Act 


Fediiral  Laws  and  Regulations 
The  Wilderness  Act 

The  Forest  Service  and  National  Park 
Service  both  manage  lands  d(!.signated 
as  wilderne.ss  areas  under  the 
WilderiKiss  Act  of  1884  (18  U.S.fL  1131- 
1138).  Within  tlui.se  arcias,  the 
Wilderness  Act  .statcis  the  following;  (1) 
New  or  tcmiporary  roads  cannot  he  built; 
(2)  there  can  he  no  use  of  motor 
vehichis,  motorized  (Kpiipment,  or 
motorboats;  (3)  there  can  lx*  no  landing 
of  aircraft;  (4)  then!  can  In!  no  other  form 
of  m(!chanical  transport;  and  (1)  no 
slructun!  or  installation  mav  he  built.  A 
large  amount  of  suitable  wolv(!rine 
habitat,  about  28  p(!rc(!nt  for  th(!  ,stat(!.s 
of  Montana,  Idaho,  and  Wyoming, 
occurs  within  f’ederal  wildern(!.ss  artnis 
in  the  United  Stat(!.s  (Inman  j)(!r.sonal 
communication  20071)).  As  such,  a  large 
])roportion  of  existing  wolveriiu!  habitat 
is  ])rotect(!d  from  dinnl  loss  or 
d(!gradation  by  the  prohibitions  of  the 
Wilderness  Act. 


Under  the  National  Forest 
Management  Act  of  1978,  as  amended 
(18  U.S.C.  1800-1()14),  the  Fore.st 
Service  shall  strive  to  ])rovide  for  a 
diversity  of  plant  and  animal 
communities  when  managing  national 
fore.st  lands.  Individual  national  fon!St.s 
may  identify  sjjecies  of  concern  that  are 
significant  to  each  fore.st’s  biodiversity. 
Outside  of  designated  wilderness  hut 
.still  on  For(!.st  Service-managed  lands, 
wolverines  occur  mainly  in  alpine  annis. 
Their  habitat  is  gtmerallv  offenni  more 
protections  from  timl)(!r  harvest  than 
would  otherwise  he  the  ca.se  in  lowland 
ar(!a.s  diu!  to  the  difficulty  of  acc(!.s.sing 
wolverine  habitat,  especially  in  ar(!a.s 
wIkm'c!  motorized  acc(!.ss  is  limited  or 
ah.sent,  such  as  most  National  Forest 
land  and  all  designated  wildern(!.ss 
ar(!a.s. 

National  Park  Service  Organic  Act 

The  NPS  Organic  Act  of  1918  (18 
U.S.tL  1  ol  sdcj.),  as  amended.  stat(!s  that 
the  NPS  “shall  ])romote  and  regulate  the 
use  of  th(!  f’ederal  areas  known  as 
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national  parks,  inonunionts.  and 
mservatioiis  to  eonsorve  the  sconerv  and 
llu:  national  and  historic  objects  and  the 
wildlife  therein  and  to  jirovide  for  the 
onjoyinent  of  the  same  in  such  manner 
and  hy  such  means  as  will  leave  them 
nnimjiaired  lor  the  enjovment  of  future 
generations.”  Where  wolverines  occur  ' 

in  National  Parks.  Ihev  and  their 

hahilats  are  jirotected  from  large-.scale 
hiss  or  degradation  due  to  the  Park 

Service’s  mandate  to  “*  *  *  conserve 

st.enery  *  *  *  wildlifo  *  *  *  [Py 
eavingl  them  imimpaired."  Wolverine 
harvest  and  Iraiijiing  of  other  furhearers 
IS  also  prohihiled  in  National  Parks. 

Clean  Air  Act  of  tnzo 


On  December  15,  2009,  the 
hnvironmental  Protection  Agencv  (EPA) 
published  m  the  Federal  Register  (74 
FR  00490)  a  rule  titled.  ‘‘Endangerment 
and  Cause  or  Contribute  Findings  for 
(weenhonse  Ga.ses  under  Section  202(a) 

I  tlKi 

i^l  A  Administrator  loimd  that  the 
current  and  jirojected  concentrations  of 
the  SIX  long-lived  and  directiv  emitted 
grnenhonse  gases  ((Jfl(ks)-ci,rhon 
dioxide,  methane,  nitrous  oxide. 
hydrofluorot:arhons.  Jierfhiorocarhons, 
and  sulfur  hexanuoride— in  the 
atmosphere  threaten  the  imhlic' health 
and  welfare  of  cnrrent  and  future 
gnnerations;  and  that  the  comhined 
omi.ssions  ofthe.se  CIlCs  from  new 
motor  vehicles  and  new  motor  vehicle 
ongines  contrihnte  to  the  GI  fC  pollution 

(74  I<R  00490).  In  effect,  the  EPA  has 
i;onclnded  that  the  CJfCs  linked  to 
(annate  change  are  iiolintants.  who.se 
(Miiissions  can  now  he  subject  to  the 
Clean  Air  Act  (42  IJ.S.C.  7401  e/  sm  ) 

(see  74  FR  00490).  However,  sjiecific 
regulations  to  limit  CMC  enii.ssions  were 
only  jirojiosed  in  2010  and.  therefore, 
(.aiinot  he  considered  an  existing 
rognlatory  mechanism.  At  present,  we 
have  no  basis  to  conclude  that 
iinplementation  of  the  Clean  Air  Act  in 
the  future  (40  years,  ha.sed  on  global 
(annate  projections)  will  suhstantiallv 
reduce  the  current  rate  of  global  (aimate 
(aiaiige  through  regulation  of  GDC 
(imi.s'sions.  Thus,  we  conclude  the  Glean 
Air  Act  IS  not  designed  to  atldre.ss  the  i 

lirnnary  threat  to  wolverine  of  ihe  lo.ss 
()  siiowjiack  due  to  the  effects  of  ‘  ‘ 

(aimate  change.  i 

State  Laws  and  Regulations  t 

State  Gomjinaiensive  Wildlife  ' 

Conservation  Strategies  and  State  ^ 

Environmental  Policy  and  Protecaion  " 

Acts  ■  i 

The  wolverine  is  listed  as  State  1] 

hndangered  in  Washington.  California.  y 


and  (.olorado.  In  Idaho  and  Wvoming  it 
1(1  I.S  designated  as  a  protected  nonganie 
h(.  spei.ies  (Idaho  Department  of  Fish  and 
M 'Vvoming  Came  and 
o.sh  2005  j).  2).  Cregon.  while  currentlv 
not  considered  to  have  any  individuals ' 
o  (ilher  than  |)ossihle  imsucce.ssfnl 
dispersers,  has  a  (dosed  .season  on 
trapjnng  of  wolverines.  The.se 
(losignations  largelv  jirotect  Ihe 
wo  venue  from  mortality  due  to  hnntim. 
and  trapping.  In  Montana,  the  wolverine 
IS  classified  as  a  regulated  fnrhearer 
I  (Montana  Fish.  Wildlife,  and  Parks 
s  2010.  p.  «).  Montana  is  the  only  State  in 
the  contiguous  United  States  where 
wolverine  tra])jhng  is  still  legal. 

xyolverimis  receive  .some  protection 
inidm-  State  laws  in  Washington, 

0  (.ahfornia.  Idaho,  Montana.  Wyoming 
and  Colorado.  Ea(di  Slate’s  fisli  and 
u  I  Id  life  agency  has  some  version  of  a 
Estate  C.omprehensive  Wildlife 
I  Con.servat ion  Strategy  (CWCS)  in  place. 

1  ne.se  strategie.s,  while  not  State  or 
federal  legislation,  can  helj,  prioritize 
con.servation  actions  within  eaidi  State 

rvuc'c  ^‘"‘1  Iiahitats  within  eacdi 

C\\(.S  may  receive  focused  attention 

Protection 

Act  (SEl  A)  reviews  as  a  result  of  being 
iiudm  (,d  in  a  Stale’s  CWCS.  However, 
only  Wa.shington,  California,  and 
Montana  apjiear  to  have  SEPA-tviK* 
regulations  in  place.  In  addition',  each 
State  s  fi.sh  and  wildlife  agency  often 
siiecihcally  names  or  iinjilies  protection 
ot  wolverines  in  its  hunting  and 
trapping  regulations.  Only  the  State  of 
Montana  currently  allows  wolverine 
liarviist  (.see  di.scu.ssion  under  Factor  13). 

of  r  IJiipartment  , 

of  I  ish.  Wildlife,  and  Parks  regulated 
wolverine  harvest  through  the  licensing  ] 
of  traiipers.  a  hag  limit  of  one  wolverine 
jKii  year  per  trajiper,  and  no  statewide 
liinit.  Under  this  management,  averaee  • 
wolverine  harvest  was  1 0.5  wolverines  ‘ 
per  year.  Due  to  jireliminary  results  of  ' 
tile  study  reported  in  Sipiires  el  a]  ^ 

2007.  pp.  221.3-2220).  Montana  ’  ^ 

Deiiartment  of  Fish.  Wildlife,  and  Parks 
adopted  new  regulations  for  the  2004- 
2005  trapping  .season  that  divided  the  '' 
Stale  into  three  units  with  the  goal  of 
spreading  the  harvest  more  (Hinitahly  " 
among  available  habitat.  In  2008, 

Montana  Dejiarlment  of  Fi.sh,  Wildlife, 
and  Parks  fnriher  refined  their  p 

regulations  to  jirohihil  trapping  in  p 

isolated  mountain  ranges,  and  reduced  p 
the  overall  statewide  harvest  to  five 
wolverines  with  a  statewide  female 
harvest  limit  of  three.  Under  factor  13 
aliove  we  concluded  that  trapping.  „f 
including  known  rates  of  incidental  ni 

rapjnng  in  Montana,  by  itself,  i.s  not  a  pc 
tlireat  to  the  wolverine  DPS,  hut  that  by 
working  in  concert  with  the  iirimarv  '  ua 


It  threat  of  climate  change,  the  traiiping 
liropm  may  contribute  to  pojmlation 
(  (K.hnes  (see  Synergistic  Interactions 
lietween  1  hreat  Factors,  below). 

.  ■  Summary  of  Factor  D 

The  existing  regulatory  mechani.sms 
appear  to  protect  wolyerine  from  .several 
of  the  factors  described  in  Factors  A  and 
13  above.  Specificxilly,  State  regulations 
”  f‘>r  wolverine  harve.st  appear  to  he 
10  sufficient  t()  jirohihit  range-wide 
overutilization  from  hunting  and 
tiapping  in  the  absence  of  other  threats 
1  I  lowever,  given  that  climate  change 
impacts  are  expected  to  reduce 
wcilverine  populations  and  fragment 
habitat,  the  iinjiacl  of  harve.st  to 
wolverine  would  he  expected  to 
increa.se  if  harve.st  levels  were 
inaintained  at  current  levels.  Federal 
(H\  nership  of  much  of  occupied 
wolverine  habitat  protects  the  species 
honi  (hrect  lo.sses  of  habitat  and 
provides  further  protection  from  manv 
of  the  forms  of  disturhance  described' 
above.  Wolverines  use  habitats  affected 
liy  human  disturhance.  and  additional 
Jirotection  is  afforded  wolverines  hv  the 
liirge  area  of  their  range  that  occurs  in 
dc.signaled  wilderness  and  national 
fiarks.  The  current  regulatory  regime 
(loos  not  addre.s.s  the  potential  impacts 
of  dispersed  winter  recreation  outside  of 
piotected  ereas;  however,  at  this  time 
ino  available  information  does  not 
suggest  that  dispersed  winter  recreation 
IS  a  threat  to  the  DPS. 

Our  rex’iew  of  the  regulatory 
nio(:hani.sm.s  in  place  at  the  national  and 
Nate  level  demonstrates  that  Ihe  sliort- 
orm.  .site-sjiecific  threats  to  wolverine 
from  direct  lo.ss  of  habitat,  di.sturhance 
by  humans,  and  direct  mortality  from 
luintmg  and  trapjiing  are.  for  llie  most 
part,  adecjuately  addre.ssed  throueh 
State  and  Federal  regulatory 
inechanisms.  I3owever.  as  (lescrihed 
under  Factor  A,  the  jirimarv  threat  with 
tfui  greatest  severity  and  magnitude  of 
impact  to  the  species  i.s  loss  of  habitat 
due  to  continuing  climate  warming.  The 
u.xi.stmg  regulatory  mechanisms 
currently  in  place  at  the  national  level 
were  not  designed  to  addre.s.s  the  threat 
to  wolverine  habitat  from  climate 
change. 

I'dctoi-  E.  Otlwr  Xkitural  or  Manmade 
I'actors  A  ffecting  Its  Continaed 
Existence 


Small  Pojiulalion  Size 

Fopulation  ecologi.sts  u.se  the  concept 
of  a  population’s  “effective”  size  as  a 
measure  of  the  jiroporlion  of  the  actual 
population  that  conlrihutes  to  future 
generations  (for  a  review  of  effective 
population  size,  .see  Schwartz  et  al. 
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1908,  entire).  In  a  ))()puIation  where  all 
of  the  individuals  eontrihute  olfsjiring 
(H|ually.  effective  ]K)pulation  size  would 
e(]ual  true  po])ulatiou  size,  nderred  to  as 
the  population  census  size.  For 
po|)ulatious  where  coutrihutiou  to  the 
u(!xt  generations  is  often  nneiinal. 
effective  population  size  will  he  sinalha- 
than  the  census  size;.  The  smalh;r  tlie 
effective  population  size,  the  more 
reproduction  in  each  generation  is 
dominated  by  a  few  imlividnals  in  each 
generation.  For  wolverines  it  is  likely 
that  high-(|ualitv  home  ranges  are 
limited,  and  individuals  occupying 
them  are  better  able  to  reproduce. 
Therefore,  mature  males  and  females 
that  are  successful  at  acipiiring  and 
defending  a  territory  may  dominate 
reproduction.  Anotlier  contributing 
factor  that  reduces  effective  jjopulation 
size  is  the  tendency  in  wolverines  for  a 
few  males  to  monopolize  the 
reproduction  of  several  females, 
reducing  reproductive  opportunities  for 
other  males.  Although  this 
monojiolization  is  a  natural  feature  of 
wolverine  life  hi.story  strategy,  it  can 
lead  to  lower  effective  pojiulation  size 
and  nulnce  population  viahilitv  hv 
reducing  genetic  diversity.  The  effective 
])opnlation  is  not  static,  memhins  of  the 
effective  population  in  1  year  may  lose 
this  status  in  the  following  year  and 
possihlv  regain  it  again  later  depending 
on  their  reproductive  success.  When 
members  of  the  effectiv(>  ])opulation  are 
lo.st,  it  is  likely  that  their  territories  are 
(juickly  filled  by  younger  individuals 
who  may  not  have  been  able  to  secure 
a  productive  territory  previously. 

Effective!  pojiulation  size  is  imiiortant 
because  it  determines  rates  of  lo.ss  of 
genetic  variation  and  the  rate  of 
inbreeding.  Populations  with  small 
effective  jjopulation  sizes  show 
reductions  in  jjojjulation  growth  rates 
and  increases  in  extinction  jjrohahilities 
when  genetic  div(!rsitv  is  low  enough  to 
lead  to  inbreeding  dejjression  (Leherg 
1990,  jj.  194;  Jimenez  el  al.  1994,  jj]). 
272-27'M  Newman  and  Pilson  1997.  j). 
300;  Saccheri  et  al.  19‘)8.  jj.  492:  Reed 
and  Bryant  2000,  jj.  11;  Schwartz  and 
Mills  200,'j.  JJ.  419:  Hogg  et  al.  2000.  jj. 
149,''j.  1498;  Allendorf  and  Lnikart  2007, 
jjjj.  338-342).  Franklin  (l‘)80,  as  cited  in 
Allendorf  and  Lnikart  2007.  jj.  3.^9) 
jJHJjJiJsed  an  emjjirically  based  rule 
suggesting  that  lor  short-term  (a  few 
g(!neration.s)  maintenance  of  genetic 
diversity,  effective  jjojjulaticjii  size 
should  not  he  hiss  than  .'jO.  For  hjiig- 
term  (hundreds  of  generations) 
maintenance  (jf  genetic  diversitv, 
effective  jjijjjulation  size  should  not  be 
less  than  .'500  (for  ajjjjrojjriate  use  of  this 
rule  and  its  limitations  see  AllendtJif 


and  Lnikart  2007.  jjjj.  3.'59-300).  Others 
suggest  that  even  higher  numbers  are 
reejuired  to  ensuni  tliat  jjojjulatiijiis 
remain  viable,  suggesting  that  long-term 
connectivity  t(J  the  resiirvoir  of  giiiietic 
resources  in  the  C^anadian  jjojjulation  (jf 
wolverines  will  he  reijuired  for  thi!  long¬ 
term  genetic  health  of  the  DP.S  (3’raill  et 
al.  2010.  JJ.  32).  All  evidenci!  suggests 
that  iKJ  habitat  ania  within  the 
contigiujiis  United  States  is  large 
enough  to  sujjjjort  a  wolverine 
jjijjjulation  with  an  eflective  jjojjulation 
size  of  .'500  animals.  Cfiv(!n  the  life 
history  of  wolverines  that  includes  high 
ineijuality  (jf  rejjroductive  suc:ce.ss  and  a 
metajjojjulation  of  .semi-isolated 
suhjjojjulations.  effective  jjojjulation 
sizes  would  likely  nev(!r  reach  even  100 
individuals  at  full  habitat  occujjancy  as 
this  would  suggest  a  census  jjojjulation 
of  over  1.000.  In  this  case,  jjojjulation 
connectivity  exchange  with  the  larger 
Canadian/Alaskan  jjojjulation  would 
likely  b(!  nujuired  for  long-term 
viability. 

W(jlverine  effective  jjojjulatiijii  size  in 
the  northern  Rocky  Mountains,  which  is 
tlu!  larg(!.st  extant  jj(jjjulati(jn  in  the 
c(jntiguous  United  .Stat(!s,  is 
excejjtionally  low  and  is  b(!l(jw  what  is 
thought  nec(!ssarv  for  sluji  t-lerm 
maintenance  of  genetic  diversity. 
Estimates  lor  effective  jjojjulation  size 
ibr  wolverines  in  the  northern  Rockv 
Mijuntains  averaged  3.'5  (credible  limits 
=  28-.'52)  (Schwartz  et  al.  2009,  jj.  322(j). 
This  study  excluded  the  small 
jj(jjjulation  from  the  Urazy  and  Belt 
MiJimtains  (hereafter  “UrazyBelts")  as 
they  may  be  an  isolated  jjojjulation, 
which  could  bias  the  estimate  using  the 
methods  (jf  Tallnujn  et  al.  (2007.  entire). 
Measures  (jf  the  effective  jjijjjulation 
sizes  of  the  other  jjojjulatiijiis  in  the 
contigiujus  United  States  have  not  been 
comjjleted,  hut  given  their  small  census 
sizes,  their  effective  sizes  are  exjjected 
to  he  smaller  than  for  the  northern 
Rocky  Mountains  jjojjulation.  Thus, 
wolv(!rine  effective  jjojjulation  sizes  are 
very  low.  For  comjjarison,  e.stimates  of 
wolverine  effective  jjojjulation  size  are 
bracketed  by  critically  endangered 
sjjecies,  such  as  the  hlack-footiid  fei  ret 
[Mastela  nigripes)  (4.10)  (Wisely  et  al. 
2007.  JJ.  3)  and  the  (jcelot  [Leopardus 
pardalis)  (2.9  to  13.9)  (Janecka  et  (d. 
2007,  JJ.  1),  but  are  substantially  smaller 
than  estimates  lor  the  Yellowstone 
grizzly  bear  (Visas  arctos)  (gnjater  than 
100),  which  has  nxiched  the  level  (jf 
recovery  under  the  Act  (Miller  and 
Waits  2003.  jj.  4338).  'fherefon!,  we 
conclude  that  effective  jjojjulatiiju  size 
estimates  for  wolverines  do  not  suggest 
that  jjojjulations  are  currentlv  critically 
endangered,  hut  they  do  suggest  that 


jjtjjjulations  are  Itjw  eiKJUgh  that  they 
could  h(!  vulnerable  to  loss  of  genetic 
diversity,  and  may  require  intervimtion 
in  the  future  tcj  ri!main  viable.  To  date, 
no  adverse  effects  of  the  hjwer  genetic 
diversity  (jf  tlu!  contigiujus  United 
.States  w(jlverines  have  been 
d(jc:umented. 

W(jlv(!iine.s  in  the  ctjntigiujus  United 
.States  are  thought  to  he  d(!i’ived  fixjin  a 
recent  recohjiiization  event  after  they 
were  extirjjated  from  the  area  in  the 
(xirly  20th  century  (Auhry  et  al.  2007, 
Tabh!  1).  Ucjuseijiiently,  wolverine 
jjojjulati(jns  in  tlie  contiguous  United 
.States  have  reduced  genetic  diversity 
relative  t(j  larger  Canadian  jjojjulations 
as  a  result  tjf  founder  effects  or 
inbreeding  (Schwartz  et  al.  2009,  jjjj. 
3228-3230).  Wijlverine  effective 
jjtjjjulation  size  in  the  lUJithern  Rocky 
Mountains  was  e.stimated  to  he  3.'5 
(.Schwartz  et  al.  2009.  jj.  322(5)  and  is 
hehjw  what  is  thought  to  he  adequate  for 
short-term  maintenance  of  genetic 
diversity.  Loss  of  genetic  diversity  c:an 
lead  to  inbreeding  dejjre.ssion  and  is 
ass(jciated  with  incixjased  risk  of 
extinction  (Allendijrf  and  Lnikart  2007, 
JJJJ.  338-343).  Small  effective 
jjtjjjulation  sizes  are  caused  by  small 
actual  jjjjjjulation  size  (census  size),  or 
by  (Jther  factors  that  limit  the  genetic 
cijntrihution  of  jjortiijiis  of  the 
jjojjulation,  such  as  jjolyganujus  mating 
systems.  Pojjulations  may  increase  their 
(jflective  size  by  increasing  census  size 
(jr  by  the  njgnlar  exchange  (jf  genetic 
material  with  other  jjojjulations  through 
interjjijjjulation  mating. 

The  concern  with  the  low  effective 
jj(jjjulati(jn  size  was  highlighted  in  a 
recent  analysis  that  determined  that, 
witlujut  immigration  from  (jther 
wjjlverine  jjcjjjulations,  at  least  400 
breeding  jjairs  would  h(!  necessary  to 
sustain  the  long-term  genetic  viability  of 
the  northern  Rocky  Mountains 
w(jlverine  jjijjjulation  (Uegelski  et  al. 
200(5.  JJ.  197).  However,  the  entire 
jjojjulation  is  likely  only  2.'5()  to  300 
(Inman  2()10lj,  jjers.  comm.),  with  a 
substantial  number  of  the.se  being 
imsnccessfnl  breeders  or  nonhreeding 
subadults  (i.e.,  jjart  of  the  census 
jjojjulatiijii,  but  iKJt  Jjart  of  thi!  effective 
jjojjulation). 

(Jenetic  studies  dennjiistrate  the 
essential  rcjle  that  genetic  exchange 
jjlays  in  maintaining  genetic  diversity  in 
small  wolverine  jjojjulatiijns.  The 
concern  that  low  effective  jjojjulation 
size  vvonld  result  in  negative  effects  is 
already  being  realized  for  the 
cijiitiguous  United  .States  jjtjjjulation  of 
wolverine.  Genetic  drift  has  already 
(jccurred  in  subjjojjulations  of  the 
contiguous  United  .States:  Wolverines 
here  contained  3  of  13  hajjlotyjjes  found 
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in  Canadian  populations  (Kyle  and 
Stroljeck  2001,  p.  343;  Cegelski  e/  (tl. 
2003,  pj).  2014-2015;  Cegelski  e/  (il. 
2000,  p.  208;  Schwartz  e/  al.  2007,  p. 
2170;  Schwartz  et  al.  2000,  p.  3220). 

The  ha|)lotypes  round  in  these; 
suhpo])ulations  were;  a  suh.se;t  eel  the)se;  in 
the;  larger  (icuiaelian  |)e)pidatie)n, 
inelie;ating  that  ge;ne;tie:  elril’t  hael  e;au.se;el 
a  lehss  e)f  geaietie:  eliversity.  One;  steiely 
fe)unel  that  a  single;  hapleetype;  ele)nunate;el 
the;  ne)rthe;rn  Roe:ky  Me)untain  weelvorine; 
l)e)pidatie)n,  with  71  e)l  73  we)lve;rine;s 
.sainj)le;el  e;xpre;ssing  that  haple)tvpe; 
(Sediwartz  at  al.  2007.  p.  2170).  The 
re;elue;eel  nuinher  e)f  ha])le)ty])e;s  inelie:ate;s 
not  only  that  ge;ne;tie:  elrift  has  oe:e:eirre;el 
hut  also  seane  level  of  geaietie; 

.separatiein;  if  these  populations  were; 
freely  inteirhreieeling,  the;y  woulel  share; 
meire  hajilotyjies  (Se:hwartz  at  (il.  2000, 
j).  3220).  The  re;elue;tion  eif  hajilotypes  is 
likely  a  reisult  of  the;  fragmented  nature; 
of  wolveirine  habitat  in  the;  Uniteel  States 
anel  is  e:onsiste;nt  with  an  emerging 
jiattern  of  reeluceel  genetie:  variatiein  at 
the;  senithean  eelge;  eif  the;  range 
eloe;ume;nte;el  in  a  suite;  of  bemad  fe)re;st 
e:arnivore;.s  (Se;hwartz  at  al.  2007,  p. 
2177). 

hnmigratiem  eif  we)lve;rines  from 
(amaela  is  neit  likely  tei  heilster  the; 
genetie:  eliversity  of  we)lve;rine;s  in  the; 
e:ontiguou.s  Uniteel  States.  There;  is  an 
apparent  lack  eif  e:e)nne;e:tivity  hetweien 
weilverine  peipulatieins  in  Camaela  anel 
the;  Uniteel  Stateis  liaseel  ein  gene;tie;  elata 
(Se;hwartz  at  al.  2000,  iiji.  3228-3230). 
The  apjiarent  leiss  eif  e:einne;e;tivity 
lie;lwe;en  weilverineis  in  the;  northern 
Reie;ky  Mountains  anel  (]anaela  jirevents 
the  influx  of  gene;tie:  material  needeel  to 
maintain  or  ine:rea.se  the;  genetie: 
elive;rsity  in  the;  ceintiguous  Unite;el 
States.  The  e;ontinueel  lei.ss  of  geaietie: 
eliveasity  may  leiael  to  inhre;e;eling 
elejireission,  peitentially  re;elue:ing  the 
specieis'  ability  to  jie;rsist  through 
re;ehie:eel  reproeluctive  output  or  reeluced 
.survival.  Currentlv,  the  cau.se  for  this 
lae;k  eif  e:einne;e:livity  is  une:e;rtain. 
Weilverine  habitat  ajijiears  tei  he  well- 
e:einnee;te;el  acreiss  the;  lieireler  regiein 
((kipelanel  at  al.  2010.  Figure  2)  anel 
there;  are  few  manmaele;  eilistrue;tiein.s 
sue;h  as  transjiortatiein  e:eirrielors  eir 
aljiine  eleve;lei]ime;nts.  lleiweiver,  this 
lae;k  eif  gene;tie:ally  ele;te;e:talile 
e:einne;e;tivity  mav  he  relateel  tei  harvest 
management  in  seiuthern  Canaela. 

Summary  of  Fae:teir  K 

Small  population  size;  anel  resulting 
inhreeeling  elejiressiein  are;  ]ieitential, 
though  as-yet  uneleie:ume;nte;el.  threats  tei 
wolverines  in  the  e:eintigueius  Uniteel 
States.  There  is  geioel  evidence  that 
geneitie:  eliversity  is  leiwer  in  wolverines 
in  the  DPS  than  it  is  in  the  more; 


ceintigueius  habitat  in  Canaela  anel 
Alaska.  The;  signifie:ane:e;  eif  this  leiweir 
genetie:  eliversity  tei  weilverine 
e:ein,se;rvatiein  is  unknown.  We;  elei  neit 
eli,se:eiunt  the  peissihility  that  lei.ss  eif 
genetie:  eliversity  e;oulel  he;  ne;gatively 
affe;e:ting  weilve;rine;.s  neiw  anel  e:eintinue; 
to  elei  so  in  the  future.  It  is  impeirtant  tei 
peiint  eiut,  heiwever,  that  weilveirine 
popidatieins  in  the;  DPS  area  ;ire;  thought 
tei  he;  the;  re;.sult  eif  e:eileinizatiein  events 
that  have;  eie:e:urre;el  sine:e;  the;  1930.S. 

Such  re;e:e;nt  e:eileinizatiein.s  by  relativelv 
few  inelivieluals  iinel  sulise;e]ue;nt 
peipulatiein  greiwth  are  likely  tei  have; 
reisulteel  in  feiuneleir  effe;e:ts,  which  e;eiulel 
e:ontriliute;  tei  leiw  genetie:  eliversity.  The; 
effee:t  eif  .small  popidation  sizes  anel  leiw 
genetie:  diversity  may  liee:ome  meire; 
signifie:ant  if  peipulatieins  lie;e:ome 
smaller  anel  more  isolated,  as  jireelicteel 
elue;  to  climate  e:hange.s. 

Baseel  on  the;  lie;.st  se;ie;ntifie:  anel 
e:e}mme;re:ial  infeirmatiein  available  we 
e:eine:luele;  that  elemeigraphie:  .steie:hastie:itv 
anel  leiss  of  genetie:  elive;rsity  elue;  tei 
small  effeictive  peijiulatiein  sizeis,  by 
itself,  is  not  a  threiat  to  the;  weilve;rine; 
DPS.  Heiwever,  by  weirking  in  e:eine:e;rt 
with  the;  jirimary  thre;at  eif  habitat  lei.ss 
elue;  to  e:limate  e:hange;.  this  mav 
e:eintriliute;  tei  the;  e:umidative;  e;ffe;e:t  eif 
peipuhitiein  ele;e:line;s.  Therefore,  we; 
e:one:luele  that  elemeigraphie:  .steie:hastie:ity 
anel  leiss  eif  geneitie:  eliveirsity  elue;  to 
small  e;ffe;e:tive  peipulatiein  sizeis  is  a 
threiat  to  weilverineis  when  e:einsiele;re;el 
e:umulative;ly  with  habitat  loss  elue  tei 
e:limate;  e:hange;  (seie  elise:u.s.siein  uneleir 
Svneirgistic  lnte;rae:tieins  Beitweien  Threat 
Fae:teir.s). 

Syneirgistie:  lnterae:tieins  Betweien  Threiat 
Fae:teir.s 

We  have  eivaluateiel  inelivielual  threiats 
to  the  elistinct  peijiulatiein  seigmeint  of  the 
North  Amerie:an  Wolverine  throughout 
its  range  in  the;  e:eintigueius  United 
States.  The  weilverine  DPS  faeieis  eine 
jirimary  threat  that  is  likely  to  elrive  its 
e:ein.se;rvatiem  status  in  the  future:  habitat 
e:liange  anel  leiss  elue  tei  e:limate;  e:hange;. 
This  fae:teir  alone  is  eineiugh  tei  eleitermine 
that  the  .s[ie;e:ie;s  sluiedel  he  jirojieiseel  feir 
listing  uneler  the  Ae:t.  Other  fae:teir.s, 
theiugh  neit  as  severe  eir  ge;eigra]ihie:allv 
e:eim]ire;he;nsive:  as  the;  jiotential  habitat 
e;ffe;e:ts  freim  e:limate;  e:himge;  may,  when 
e:onsiele;re;el  in  the;  e:einte;xt  eif  changes 
likely  tei  eie:e:ur  elue;  to  e:limate;  e:hange. 
lie;e:eime;  threiats  elue;  tei  the;  e:umulative; 
e;ffe;e:ts  theiy  have;  ein  weilverine 
lieijiulations.  f’eir  weilverineis,  the;  einly 
sue.h  threat  fae:teirs  founel  in  eiur  analysis 
tei  have  a  basis  of  sujijieirt  as  threiats  to 
wolverines  were  the  effects  of  small 
suhjieijiulation  sizes  anel  suhjieijiulatiein 
isolation  on  weilveirine  geneitie;  anel 


elemeigrajihic  heialth,  anel  the;  .sulise;e|ue;nt 
jiotential  future;  inllueineie  eif  trajiiiing. 

As  eli,se:usse;el  in  eiur  analysis  eii  the; 
e;ffeie:ts  ein  weilverine  habitat  freim 
eilimatei  e:hange  uneleir  Fae:teir  A, 
weilverine  habitat  in  the  e:eintigueius 
Uniteel  Stateis  is  likely  to  lie;e:eime; 
smaller  eiverall,  anel  reimaining  hiihitat  is 
likely  tei  he  meire  fragmenteel  anel 
fragments  meire  i.sohiteel  freim  eine; 
aneither  than  theiv  are;  teielav  (MeiKelvev 
at  al.  201 1 ,  Figure;  8).  (hvein  that 
wolverine;  sulijiojiidations  in  the  DPS 
are;  alreiaely  sei  small,  anel  meivement 
between  suhjieijiulatieins  sei  reistrieiteel, 
inhreeeling  has  heieiome  likelv  (Kvle  anel 
Streiheick  2001,  ji.  343;  Ceigelski  at  al. 
2003,  pji.  2014-2915:  Ceigelski  at  al. 

2000,  ji.  208:  Se:hwartz  at  al.  2007,  ji. 
2170:  Seihwartz  at  al.  2009,  ji.  3229). 

The  leingterm  mainte;nane:e  eif 
wolverines  in  the  DPS  will  reicjiure 
e:ontinue;el  e;onne;e:tivity  he;twe;e;n 
.suhjiopulatieins  within  the  DPS,  anel 
with  ]iojiulatieins  tei  the;  north  in 
Canada.  To  the;  extent  that  weilveirine 
habitat  lie;e:eime;s  meire;  fragmenteiel,  anel 
fragments  lieiceime;  more  iseilateel  elue; 
hiihitat  leiss  resulting  freim  e:limate; 
e;hange;,  these;  faeitors  will  he;e:ome;  meire; 
.signifie:ant  tei  wolverine  e:onse;rvatiein. 
The;  risk  fae;teir  eif  small  jieijiulation  size, 
ine;lueling  meiasures  eif  e;ffe;e:tive; 
jieijiulatiein  size;  anel  their  e:ein.se;ejue;nt 
e;ffe;e:ts  ein  mainte;nime;e;  eif  geinetie; 
eliveirsity,  is  a  threiat  to  the;  Neirth 
Anu;rie:an  wolverine  DPS  when 
e:einsieie;re;el  e:umulative;ly  with  habitat 
leiss  reisulting  from  e:limate;  change. 

Whilverine  jieijiulations  have;  lieien 
eixjianeling  in  the;  DPS  areia  sine:e;  the; 
eiarly  20th  eienturv.  whe;n  they  were; 
likely  at  or  ne;ar  zerei  (Auliry  at  al.  2007, 
ji.  2151).  Most  of  this  exjiansion  has 
eiceiurred  unele;r  trajijiing  re;gulatieins  that 
alloweel  a  higher  level  of  trajijiing  than 
e:urre;ntly  occurs  (se;e  Montana 
Dejiartment  of  Fi.sh,  Wilellife,  anel  Parks 
2007,  ]}.  1).  Therefore,  it  might  he; 
argue;el  that  wolverine  trajijiing  is  not 
eie;e:urring  at  levels  that  weiulel 
signifieiantly  affe;e:t  e:einse;rvatiein  eif  the; 
D1\S.  Heiwever.  future;  habitat  e:hange;s 
elue;  to  e:lim<ite;  e:hange;  are;  jire;elie:te;el  to 
reelueie;  habitat  e:einne;e;tivity  anel  extent. 
As  ele;se;rihe;el  alieive.  the;se;  e:hange;.s  are; 
likely  to  e;xae:e;rhate;  the;  jireililem  eif  leiss 
of  geneitie;  eliveirsity  anel  elemeigrajihic 
stability  eiau.seel  by  leiw  e;ffe;e:tive; 
jiojiulatiein  size;  anel  insidfie;ie;nl 
meivement  hetweien  jieijiidatieins,  leaeling 
to  inlireieieling.  (hvein  thei.se;  likely 
.se;e:einelary  e;ffe;e;ts  eif  e:limate  e;hange;, 
human-e:ause;el  meirtality  elue;  to  harvest 
is  likely  to  he;e:eime  meire;  signifie:ant  to 
the  weilvereine  jiojiulatiein  as 
e:einne;e:tivity  neieels  increiase;  anel 
e;onne;e;tivity  simultaneieiusly  he;e:ome.s 
more  elifficult.  As  habitats  heceime; 
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.siualler  and  more  isolated  from  one 
another,  mon;  wolverines  will  he 
needed  to  attempt  to  move  hetwecm 
snhpo|)ulations  to  maintain  population 
viability.  Harvest  cuiTentlv  removes  np 
to  five  wolverines  from  the  population 
every  year,  reducing  the  nnmher  of 
animals  available  for  dispiM'.sal.  In 
addition,  incidental  trapping  of 
wolverines  removes  still  more.  For  these 
rea.sons.  we  find  that  harvest  and 
incidental  trapping,  wlnm  considered 
cumulatively  with  habitat  loss  resulting 
from  climate  change,  are  likely  to 
iMJCome  threats  to  the  DPS  due  to  the 
likely  synei-gistic  effects  they  may  have; 
on  the  population  as  habitat  becomes 
smaller  and  more  fragmented. 

Proposed  Determination 

We  have  carefully  assessed  tin;  best 
scientific  and  commercial  information 
available  regarding  the  pa.st.  jne.sent. 
and  future  threats  to  the  wolverine  DPS. 
We  have  identifietl  threats  to  the 
contiguous  United  Stat(;s  po))idation  of 
the  North  American  wolvfaine 
attributable  to  Factors  A.  H.  and  F.  'Fhe 
|)rimarv  threat  to  the  DPS  is  from  habitat 
and  range  lo.ss  due  to  climate  warming 
(Factor  A).  Wolverines  recpiire  habitats 
with  near-arctic  ct)nditions  wherever 
they  occur.  In  tin;  contiguous  United 
States,  wolverine  habitat  is  restricted  to 
high-elevation  areas  in  the  West. 
Wolv(!rine.s  an;  dependent  on  deep 
|)(;rsistent  snow  cover  for  successfnl 
denning,  and  thev  concentrate  their 
year-round  activities  in  ar(;a.s  that 
maintain  deep  snow  into  spring  and 
cool  temp(;rature.s  throughout  summer. 
Wolverines  in  tin;  contiguous  United 
States  exist  as  small  and  semi-isolated 
snhpo])nlations  in  a  larger 
metapopulation  that  reciuires  regular 
disjjersal  of  wolverines  between  habitat 
patches  to  maintain  itself.  The.se 
dispensers  achieve  both  genetic 
enrichment  and  demograj)hic  snp])ort  of 
r(;ci|)ient  populations.  Climate  changes 
are  predicted  to  reduce  wolverine 
habitat  and  range  by  31  percent  over  the 
next  30  years  and  03  ])erc(;nt  over  the 
next  75  years,  rendering  n;maining 
wolverine  habitat  significantly  smaller 
and  more  fragmented.  We  anticipate 
that,  by  204.1.  maintenance  of  the 
contiguous  United  States  wolverine 
population  in  the  currently  occupied 
area  may  reriuire  human  intervention  to 
facilitate  genetic  exchange  and  possibly 
also  to  facilitate  metapopulation 
dynamics  by  moving  individuals 
h(;tween  halfitat  patches  if  they  an;  no 
longer  acces.s(;d  r(;gularly  by  di.sj)er.sers. 
or  risk  loss  of  the  population. 

Other  threats  are  minor  in  comparison 
to  the  driving  primary  threat  of  climate 
change:  however,  cumidatively,  they 


could  become  significant  when  working 
in  concert  with  climate  change;  if  they 
further  sup])res.s  an  already  .str(;.s.sed 
population.  These  secondary  thr(;ats 
include  harvest  (including  incid(;ntal 
harv(;.st)  (Factor  fi)  ami  d(;mographic 
stochasticity  and  loss  of  geiH;tic 
diversity  due  to  small  eflective 
population  sizes  (Fat;tor  li).  All  of  these 
factors  affect  wolv(;rin(;s  acro.ss  th(;ir 
current  range  in  the  contiguous  Unit(;d 
States. 

The  Act  defines  an  endang(;r(;d 
sp(;cie.s  as  any  species  that  is  “in  danger 
of  extinction  throughout  all  ora 
significant  portion  of  its  range;”  anel  a 
thre;ate;ne;el  .spe;e;ie;s  as  any  si)e;e:ie;s  “that 
is  likely  te)  l)e;e;e)me;  enelange;re;el 
thre)nghe)ut  all  eir  a  significant  ])e)rtie)n  e)f 
its  range  within  the  fe)re;se;e;al)le  future.” 
We;  find  that  the;  e.emtignous  Unite;el 
State;.s  we)lve;rine;  DPS  |)re;.se;ntly  me;e;t.s 
the;  elefinition  e)f  a  thre;at(;ne;el  .spee:ie;s 
elue;  te)  the;  likelihe)e)el  of  habitat  loss 
e:au.se;el  by  e:limate;  e:hange;  resulting  in 
pe)i)ulatie)n  eie;e:line;  le;aeling  te) 
l)re;akele)wn  of  me;ta])e)pulatie)n 
elynamie:s.  Hre;akele)wn  in 
me;ta])e)pulatie)n  eiynamie:s  we)idei  make; 
the  DPS  vidne;ral)le;  te)  further  le)ss  e)f 
ge;ne;tie:  elive;rsity  thre)ugh  inl)re;e;eling, 
anel  likely  vulnerable;  te)  ele;me)gniphie: 
enelangerment  as  small  .sid)])e)])ulatie)ns 
e:e)ulel  ne)  le)nge;r  re;ly  e)n  ele;me)graphie: 
re;.se:ue  fre)m  nearby  pe)pidatie)ns.  At  that 
l)e)int  we)lve;rine;  ])e)pulatie)ns  we)nlel 
me;e;t  the;  elefinitie)))  e)f  an  eaielangereel 
.spe;e:ie;s  nneler  the;  Ae:t.  We;  base  this 
eletermination  on  the  imme;diae:y. 
se;ve;rity,  anel  .se;o])e;  e)f  the  thre;ats 
elesea  iheel  al)e)ve;.  'rhe;re;fe)re;,  e)n  the;  basis 
e)f  the;  best  available  .se:ie;ntifie;  anel 
e;e)mniere:ial  infe)rmatie)n,  we  pre)pe).se 
listing  the;  contiguous  Uniteel  State  DPS 
e)f  the;  Ne)rth  Ame;rie:an  we)lve;rine  as  a 
thre;ate;ne;el  .sj)e;e;ie;.s  in  ae:ce)relane:e;  with 
se;e:tie)n.s  3(())  anel  4(a)(1)  e)f  the;  Act. 

Unele;r  the;  Ae:t  anel  our  im])le;me;nting 
re;gulatie)ns,  a  .spe;e:ie;s  mav  warrant 
listing  if  it  me;e;t.s  the;  ele;finitie)n  of  an 
enelangereel  or  thre;ate;ne;el  .sj)ee:ie;s 
thre)ughe)nt  all  e)r  a  .signiiie:ant  pe)rlie)n  e)f 
its  range.  The;  e:e)ntigue)u.s  Uniteel  State;.s 
DPS  e)f  the;  Ne)rth  Ame;rie;an  \ve)lve;rine; 
pre)pe).seei  ie)r  li.sting  in  this  rule;  is  wiele- 
ranging  anel  the;  thre;ats  e)e:e;ur 
thre)nghe)ut  its  range.  'l'he;re;fe)r(;,  we; 
as.se;.sse;el  the;  .status  e)f  the;  DPS 
throughout  its  e;ntire;  range.  The;  thre;ats 
te)  the;  survival  e)f  the;  .spe;e:ie;.s  e)e:e:ur 
thre)ughe)ut  the;  .sj)e;e:ie.s'  range;  anel  are; 
ne)t  re;.strie:te;el  te)  any  ])artie:ular 
.signifie:ant  ])e)rtie)n  e)f  that  range. 
Ae;e:e)relingly,  e)nr  as.se;.ssme;nt  anel 
pre)])e)se;el  ele;te;rminatie)n  a])])lies  to  the; 
DPS  thre)ughe)ut  its  entire  range. 


Availal)le  (k)nservatie)n  Measures 

("e)nse;rvatie)n  me;a.sure;s  pre)viele;el  te) 
.spe;e:ie;s  listeel  as  an  e;nelange;re;el  e)r 
thre;ate;ne;el  spe;e;ie;.s  nneler  the;  Ae:t 
ine.luele;  re;e:e)gnitie)n,  re;e:e)ve;rv  ae:tie)ns, 
i'e;e]nire;me;nts  for  l''e;ele;i'al  pre)tee;tie)n,  anel 
pre)hil)itie)n.s  against  e;e;rtiiin  ])rae:tie;e;.s. 
Ke;e;e)gnitie)n  thre)ngh  li.sting  re;sidt.s  in 
|)ul)lie:  aware;ne;ss  anel  e:e)n.se;rvatie)n  by 
Feele;ral,  Steite.  'frihal,  anel  le)e;al 
age;ne:ie;s.  private;  e)rganizatie)n.s,  anel 
inelivielnals.  The;  Ae;t  e;ne:e)nrage;s 
e:e)e)pe;ratie)n  with  the;  States  <mel  re;e]uire;.s 
thcit  re;e:e)ve;rv  ae:tie)n.s  be;  e:arrie;el  e)ut  fe)r 
all  li.ste;el  s])e;e:ie;.s.  The;  pre)te;ctie)n 
i'e;eiuire;el  by  Feeleral  ageneaes  anel  the; 
pre)hihitie)ns  against  e:e;rtain  ae:tivitie;.s 
are;  eliseai.sseel,  in  i)art,  l)e;le)w. 

'I’lie  primary  pnrpeese  e)f  the;  Ae:t  is  the; 
e;e)n.se;rv;itie)n  e)f  e;nelangere;el  anel 
thre;ateneel  .spee:ie;s  anel  the;  e;e:e).sy.ste;m.s 
upe)n  whie;h  they  elepeaiel.  'I’he;  ultimate; 
ge)al  of  sue:!)  e:e)n.se;rvatie)n  effe)rt.s  is  the 
re;e:e)ve;ry  e)f  the;se;  listeel  spe;e:ie;.s,  .se)  that 
they  no  le)nge;r  neeel  the;  j)rote;e;tive; 
me;asure;.s  of  the;  Ae:t.  Sul).se;e;tie)n  4(f)  e)f 
the;  Ae:t  reejnires  the  Serviea;  te)  ele;ve;le)p 
anel  im])le;me;nt  re;e;e)ve;ry  i)lans  fe)r  the; 
e:e)nse;rvatie)n  e)f  e;nelange;re;el  anel 
thre;iite;ne;el  .spe;e:ie;s.  The;  re;e:e)ve;ry 
])lanning  pre)e;e;.s.s  inve)lve;s  the; 
iele;ntifie:iitie)n  e)f  ae:tie)n.s  that  are; 
ne;e:e;s.StU’y  te;  heilt  e)r  reverse;  the;  .spe;e:ie;s’ 
ele;e;line;  hv  aelelre;s.sing  the;  thre;at.s  te)  its 
survivcil  anel  re;e:e)ve;rv.  'I'lie;  ge);il  e)f  this 
pre)e:e;ss  is  te)  re;ste)re;  liste;el  .sj)e;e:ie;s  te)  a 
pe)int  whe;re  they  are;  se;e:nre;,  .self- 
sustaining.  emel  fune:tie)ning  e:e)mi)one;nt.s 
e)f  the;ir  e)e;e)syste;ms. 

Re;e:e)verv  ])lanning  inclueles  the; 
ele;ve;le)pme;nt  of  a  re;e:e)ve;ry  e)utline; 
.she)rtly  after  ;i  s])e;eae;.s  is  listeel, 
preparation  of  a  elraft  anel  final  re;e:e)ve;ry 
plan,  anel  re;visie)ns  te)  the;  plan  as 
.signifie:ant  new  infe)rmation  l)ee:e)me;s 
available.  The;  re;e;e)ve;rv  e)utline  guiele;.s 
the;  immeeliate;  impleme;ntatie)n  e)f  urge;nt 
ree:e)very  ae:tie)ns  emel  eleseaibes  the 
l)re)e:e;s.s  te)  he;  useel  to  elevele)])  a  re;e:e)ve;ry 
])lan.  The;  re;e:e)ve;rv  ])lan  ielentifie;s  site- 
s])e;cifie;  manage;me;nt  ae;tie)n.s  that  will 
aediieve  re;e:e)ve;rv  e)f  the;  .s])e;e:ie.s, 
measurable  e.riteria  that  eletermine  when 
a  si)e;e:ie;.s  may  be  elownli.steel  e)r  elelisteel, 
anel  me;the)els  for  monitoring  ree:e)ve;ry 
j)re)gi’e;s.s.  Re;e:e)ve;rv  plans  akse)  e;.stal)li.sh 
a  frame;we)rk  fe)r  age;ne;ie;.s  to  ce)e)relinate 
their  re;e:e)ve;ry  e;ife)rt.s  anel  ])re)viele; 
e;.stimate;.s  e)f  the;  e:e).st  of  implementing 
re;e:e)very  tasks.  Re;e;e)ve;ry  teams 
(e:e)mpe).seel  e)f  .sp(;e:ie;s  e;x])e;rts,  Fe;ele;ral 
anel  State;  age;ne;ii;.s.  ne)ngove;rnme;ntal 
e)rganizatie)n.s,  anel  stake;he)lele;r.s)  are 
e)fte;n  estahlisheel  te)  ele;ve;le)p  re;e:e)verv 
plans.  The;  re;e;e)ve;rv  outline  is  available 
e)n  e)ur  We;l)  site  at  hitp://\v\v\\’.  f\vs.^ov/ 
moiintdin-pi'dirio/spHciHs/nKinnudls/ 
wolvdi'iiui/  anel  e)n  hlij):// 
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WWW’. ions. gov  concurrent  ly  with 
the  pul)licati()n  of  this  proposed  rule. 
VVluiu  completed,  the  draft  recovery 
])lan  and  the  final  recovery  i)lan  will  he 
available  on  our  Web  site  or  from  our 
Montana  Ecological  Services  Field 
Office  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Imphmientation  of  recovery  actions 
generally  r(!(|nires  the  participation  of  a 
l)road  range  of  partners,  including  other 
Federal  agencies.  States.  Tribal, 
nongovernmental  organizations, 
hnsines.ses,  and  private  landowners. 
Examples  of  recovery  actions  include 
habitat  restoration  (o.g..  restoration  of 
native  vegetation),  re.search.  captive 
propagation  and  reintrodnction.  and 
outreach  and  education.  The  recovery  of 
many  li.sted  species  cannot  he 
accomplished  solely  on  Federal  lands 
b(!can.se  their  range  may  occur  jnimarily 
or  solely  on  non-Federal  lands.  To 
achieve  recov(;ry  of  these  specnes 
r(M|nires  cooperative  conserx'ation  efforts 
on  private.  State,  and  Tribal  lands. 

If  this  species  is  listed,  funding  for 
recovery  actions  will  he  available  from 
a  variety  of  sources,  including  Federal 
budgets.  State  ])rograms,  and  co.st  share 
grants  for  nonfederal  landowners,  the 
academic;  community,  and 
nongovernmental  organizations.  In 
addition,  pursuant  to  section  (j  of  the 
Act,  the  States  inhahitcul  by  wolverines 
or  uninhabited  .states  with  suitable 
habitat  would  be  eligible  for  P’ederal 
funds  to  im])lement  management 
actions  that  promote  the  protection  and 
recovery  of  wolverines.  Information  on 
our  grant  ])rograms  that  are  available  to 
aid  sjjecies  recovery  can  be  found  at: 
http://www.fws.gov/gronts. 

Although  the  wolverine  DPS  is  only 
proposed  for  listing  under  the  Act  at 
this  time,  please  let  us  know  if  you  are 
interested  in  participating  in  recovery 
efforts  for  this  species.  Additionally,  we 
invite  you  to  submit  any  new 
information  on  this  species  whenever  it 
becomes  available  and  any  information 
you  may  have  for  recovery  ])lanning 
pui'iJO.ses  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Section  7(a)  of  the  Act  retiuires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  li.sted  as  endangered  or 
threatened  and  with  respec;t  to  its 
critical  habitat,  if  any  is  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
S(!ction  7(a)(4)  of  the  Act  re(|uires 
h'ederal  agencies  to  confer  with  the 
.Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  exi.stence  of  a 
spec:ies  pro])osed  for  li.sting  or  result  in 
destruction  or  adverse  modification  of 


proj)osed  critical  habitat.  If  a  sjiecies  is 
listed  sul)se(juently,  section  7(a)(2)  of 
the  Act  niquires  Federal  agencies  to 
ensun;  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
j(;o])ardize  the  continued  existence  of 
the  species  or  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  tin;  responsible  Federal 
agency  must  imter  into  formal 
consultation  with  the  .Service. 

Federal  agency  actions  within  the 
sjjecies  habitat  that  may  recjuire 
conference  or  consultation  or  both  as 
descrihiul  in  the  preceding  paragra])h 
include  management  and  any  other 
landscape  altering  activities  on  Federal 
lands  in  suitable  wolverine  habitat 
within  the  range  of  the  species 
administered  by  the  Department  of 
DtTense,  II..S.  Fish  and  Wildlife  Service, 
Bureau  of  Land  Management,  National 
Park  .Service,  and  IJ..S.  Forest  .Service; 
construction  and  management  of  gas 
j)ipeline  and  power  line  rights-of-wav  in 
suitable  wolverine  habitat  by  the 
Federal  Energv  Regulatorv  Commission: 
construction  and  maintenance  of  roads 
or  highways  by  the  Federal  Highway 
Administration  in  suitable  wolvmiue 
habitat;  and  permitting  of  infrastructun; 
develo])ment  in  suitabli!  wolverine 
habitat  for  recreation,  oil  and  gas 
develo])ment,  or  residential 
develo])ment  by  the  IJ..S.  Fonxst  .Service, 
National  Park  .Service,  Bureau  of  Land 
Managenumt,  IJ.S.  Fish  and  Wildlife 
.Service,  or  Dej)artment  of  Defense. 

The  Act  and  its  implementing 
regulations  set  forth  a  .series  of  general 
prohibitions  and  exceptions  that  a])ply 
to  all  endangereil  wiUllife.  The 
])rohibitions  of  .section  H(a)(2)  of  the  Act. 
codified  at  50  CFR  17.21  for  endangered 
wildlife,  in  jiart.  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  .States  to  take  (includes  hara.ss, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  or  collect;  or  to  attem))t 
any  ofthe.se),  import,  export,  .ship  in 
interstate  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
anv  li.sted  sjjecies.  Under  the  Lacev  Act 
(18  U.S.C.  42-43;  18  U.S.C.  3371-3378), 
it  is  also  illegal  to  jiossess,  sell,  deliver, 
carry,  transport,  or  .ship  any  such 
wildlife  that  has  been  taken  illegally. 
Certain  (ixceptions  apply  to  agents  of  the 
.Service  and  .State  conservation  agencies. 

We  may  issue  permits  to  carry  out 
oth(!rwise  prohibited  ac:tivities 
involving  endangered  and  threatened 
wildlife  species  under  certain 
circumstances.  Regvdations  governing 
permits  are  codified  at  50  CFR  17.22  for 
endangered  species,  and  at  1 7.32  for 
thr(;atened  sjiecies.  With  regard  to 


endangered  wildlife,  a  permit  must  be 
issued  for  the  following  purpo.ses:  for 
.scientific  ])ur])ose.s,  to  enhance  the 
j)ro])agation  or  survival  of  the  s])ecies, 
and  for  incidental  take  in  connection 
with  otherwi.se  lawful  activities. 

It  is  our  j)olicy.  as  published  in  the 
Federal  Register  on  julv  1.  lt)04  (50  FR 
34272).  to  identify  to  the  maximum 
extent  ])racticable  at  the  time  a  species 
is  listed,  those  activities  that  would  or 
would  not  constitute  a  violation  of 
.section  9  of  the  Act.  The  intent  of  this 
|)olicy  is  to  increase  public  awareness  of 
the  effect  of  a  propo.sed  listing  on 
j)ropo.sed  and  ongoing  activities  within 
the  range  of  species  propo.sed  for  li.sting. 
The  following  activities  could 
potentially  result  in  a  violation  of 
section  9  of  the  Act;  this  list  is  not 
comprehensive: 

Unauthorized  c:ollecting.  handling, 
possessing,  selling,  delivering,  carrying, 
or  transporting  of  the  species,  including 
import  or  export  acro.ss  .State  lines  and 
int(;rnational  boundaries,  excej)t  for 
properly  documented  antirjue 
specimens  of  these  taxa  at  least  100 
years  old,  as  defined  by  section  10(h)(1) 
of  the  Act. 

Questions  regarding  whether  specific 
activities  wonld  con.stitut(i  a  violation  of 
.section  9  of  the  Act  should  he  directed 
tt)  the  Montana  Ecological  .Services 
Field  Office  (siu;  FOR  FURTHER 
INFORMATION  CONTACT).  Reciuests  for 
copies  of  the  regulations  concerning 
li.sted  animals  and  general  iiujuiries 
regarding  prohibitions  and  permits  may 
be  addresscul  to  the  U..S.  Fish  and 
Wildlife  .Servic:e,  Endangered  .Species 
Fermits,  134  Union  Boulevard.  .Suite 
850,  Lakewood,  (X)  80228;  Tele|)houe 
303-238-4285. 

A  determination  to  list  the  contiguous 
United  .States  DF.S  of  the  North 
American  wolverine  as  a  threatened 
species  under  the  Act,  if  we  idtimately 
determine  that  li.sting  is  warranted,  will 
not  regidate  greenhouse  gas  emi.ssions. 
Rather,  it  will  reflect  a  determination 
that  the  DF.S  meets  the  definition  of  a 
threatened  species  under  the  Act, 
thereby  establishing  certain  jjrotection.s 
for  them  under  the  ESA.  While  we 
acknowledge  that  listing  will  not  have  a 
direct  impact  on  the  loss  of  deep. 
])er.si.stent.  late  .s])ring  snowjjack  or  the 
reduction  of  greenhouse  ga.ses,  we 
exj)ect  that  it  will  indircictly  enhance 
national  and  international  cooperation 
and  coordination  of  c:onservation  efforts, 
enhance  research  j)rograms,  and 
encourage  the  develofrment  of 
mitigation  mea.sures  that  could  help 
slow  habitat  loss  and  population 
declines.  In  addition,  the  development 
of  a  recovery  ])lan  will  guide  efforts 
intended  to  ensure  the  long-term 
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survival  and  eventual  recovery  oi  the 
lower  48  states  DP,S  of  the  woh'erine. 

SpecidI  Ihild  Undar  Section  4(d}  of  the 
Act 

Whenever  a  species  is  listed  as  a 
threateiKul  species  under  the  Act.  the 
.Secretary  may  specify  regulations  that 
he  deems  luicessarv  and  advisable  to 
provide  for  the  conservation  of  that 
.s])ecies  under  tin;  authorization  of 
.section  4(d)  of  the  Act.  These  rules, 
commonly  referred  to  as  “special  rules." 
are  found  in  part  17  of  title  .'jO  of  the 
('.oile  of  Federal  Regvdations  (CFR)  in 

1 7.40-1 7.48.  This  special  rule  for 
§  17.40  would  prohibit  take  of  any 
wolverine  in  the  contiguous  United 
.States  when  a.ssociated  with  or  related 
to  trapjjing.  Imnting.  shooting, 
collection,  capturing,  jnirsuing. 
wounding,  killing,  and  trade.  In  this 
cont(!xt,  any  activity  where  wolverines 
are  attemjited  to  he,  or  are  intended  to 
l)(!,  trapped,  hunted,  shot,  captured,  or 
collected,  in  the  contiguous  llnited 
.States,  will  he  prohihitiul.  It  will  also  he 
prohibited  to  incidentally  tra]),  hunt, 
shoot,  capture,  pursue,  or  collect 
wolverines  in  the  course  ofotherwi.se 
legal  activities.  All  otherwi.se  legal 
activities  involving  wolverines  and  thei 
habitat  that  are  conducted  in  accordanci 
with  applicahh*  .State,  Federal,  tribal, 
and  local  laws  and  regulations  are  not 
considenul  to  he  take  under  this 
n!gulation.  This  includes  activities  that 
occur  in  and  may  modifv  wolverine 
habitat  such  as  those  described  below. 

In  this  ])roposed  listing  rule,  we 
identified  sm'eral  ri.sk  factors  for  the 
wolverine  DP.S  that,  in  concert  with 
clim.ate  change,  may  result  in  reduced 
habitat  value  for  the  species.  These  risk 
factors  include  human  activities  like 
dispensed  recreation,  land  management 
activities  by  Federal  agencies  and 
private  landowners,  and  infrastructure 
devcilopment.  However,  the  scale  at 
which  these  activities  occur  is  relative!] 
small  compari;d  to  the  average  size  of 
wolveriiKi’s  home  range,  between  301) 
and  .500  km-  (180  and  310  mi-).  For 
example,  ski  re.sorts  constitute  the 
large.st  developments  in  wolverine 
habitats.  In  Colorado,  the  state  with  the 
most  ski  re.sorts  in  the  range  of  the 
wolverine,  ski  resort  developments 
cover  only  0.0  |K;rcenl  of  available 
wolverine  habitat  (Colorado  Division  ol 
Wildlife  2010.  p.  10).  Other 
develo])ments  are  more  localized  still, 
such  as  mines  and  small  infrastructure. 
It  is  possible  that  the.se  forms  of  habitat 
alteration  may  affect  individual 
wolverines,  by  causing  the  temporary 
movement  of  a  few  individuals  within 
or  outside  of  their  home  ranges  during 
or  shortly  aft(;r  construction.  However, 


due  to  the  small  .scale  of  the  habitat 
alteration  involved  in  these  sorts  of 
activities,  we  conclude  that  the  overall 
impact  ofthe.se  activitiijs  is  not 
significant  to  thi;  conservation  of  the 
species.  Disperstul  recreation  like 
snowmohiling  and  hack  country  skiing, 
and  warm  season  activities  like 
l)ackj)acking  and  hunting,  occur  ovcir 
large;!’  scales;  however,  there  is  little 
evidence  to  sugge.st  that  tlu;.se  activiti(;s 
may  affect  wolvt;riues  significantly  or 
have  a  significant  effect  on  conservation 
of  the  DP.S.  Preliminary  c;vidence 
suggests  that  wolverinc;s  can  coexist 
amid  high  levels  of  dispersed  motorized 
and  nonmotorized  use  (Heiuenmeyc;r  ct 
(d.  2012,  entire),  i)ossihly  shifting 
activity  to  avoid  the  most  h(;avily  used 
areas  within  their  home  ranges. 

Transportation  corridors  and  urban 
dc.'velopment  in  vall(;y  bottoms  between 
])atclu;s  of  wolverine  habitat  may  inhibit 
individual  wolverinc;s’  movc;ment 
between  habitat  patch(;s:  howev(;r. 
wolverin(;s  have  made  several  long¬ 
distance  movements  in  the  r(;cent  j)ast 
that  indicat(;s  they  are  able  to  navigate 
current  landscap(;s  as  they  s(;arch  for 
new  home  ranges.  As  described  above, 
we  have  no  evidence  to  sugge.st  that 
curr(;nt  lev(;l.s  of  transjjortation 
infrastructure  development  or 
r(;sidential  development  are  a  threat  to 
the  DP.S  or  will  become  one  in  the 
future;. 

Land  management  activities 
(princi])ally  timl)c;r  harvest,  wildland 
fir(;fighting,  prescribed  fin;,  and 
silviculture)  can  modify  wolverine 
habitat,  hut  this  generalist  .s}K;cic;s 
app(;ars  to  be  little  aff(;cted  by  chang(;s 
to  the  v(;getative  characteristics  of  its 
habitat.  In  addition,  most  wolvi;rine 
habitat  occurs  at  high  elevations  in 
rugg(;d  terrain  that  is  not  conducive  to 
intensive  forms  of  silviculture  and 
timber  harvest.  Thc;refore,  we  anticijiate 
that  habitat  modifications  resulting  from 
these  typ(;s  of  land  management 
activities  would  not  significantly  affect 
the  C!)nservation  of  the  DP.S.  as  we 
descril)(;d  above. 

The  proj)o.sed  sjjecial  rule  under 
s(;ction  4(d)  of  the  Act  will  provide  for 
the  possession  and  take  of  wolv(;rines 
that  an;  (1)  legally  held  at  the  time  of 
listing  (2)  legally  im])orted  jjursuant  to 
applicable  Federal  and  .state;  statutes,  or 
(3)  captively  l)r(;d  without  a  jjermit.  The 
.s])ecial  rule  will  also  allow  tlie 
continuation  of  the  export  ofca|)tive- 
bred  wolverines  j;rovid(;d  a])plicahle 
Federal  and  stale  laws  an;  lollovved,  and 
j)rovide  for  the  transjmrtation  of 
wolverine  skins  in  commerce  within  the 
United  States.  The;  exjjorl  skins  from 
wolverines  documented  as  captive-hred 
will  he  permitted.  Legally  possessed 


.skins  may  be  transported  in  interstate 
trad(;  without  permits. 

In  this  pro])o.sed  rule,  we  include  a 
prohibition  against  incidental  lake  of 
wolverine  in  the  course  of  legal  trap])ing 
activities  directed  at  other  species. 
However,  documented  take  of  wolverine 
from  incidental  trap])ing  has  he(;n  low. 

In  the  2()()8-2()()5)  tra])])ing  .season,  two 
wolverines  were  incidentally  killed  in 
traps  set  for  other  species  in  Peaverhead 
and  Uranite  Uounlies,  Montana 
(Montana  I-’ish,  Wildlife,  and  Parks 
2010,  p.  2).  In  Idaho,  the  IJ..S. 

DejKirtment  of  Agricultun;  Wildlife 
.Servi(;es  tra])j)ed  three  wolverines  (om; 
each  in  2004,  2005,  and  2010)  imndental 
to  tra])])ing  wolves  involved  in  livestock 
dej)redation.s.  One  of  these  sustained 
severe  injuries  and  was  euthanized.  We 
are  reque.sting  the  ])ul)lic.  Federal 
agenci(;s,  and  tin;  affected  .State  fish  and 
wildlife  agencies  to  submit  public 
comments  on  this  issue,  including  any 
.State  management  ])lans  related  to 
trapping  regulations  and  any  measures 
within  those  plans  that  may  avoid  or 
minimize  the  risk  of  wolverine  mortality 
from  incidental  tra])i)ing  for  other 
.s|)ecie.s. 

Critical  Habitat 

.S{;ction  3(5)(A)  of  the  Act  defines 
critical  habitat  as  "(i)  the  specific  areas 
within  the  geographical  area  occu])ied 
by  the  .s])(;c.ie.s,  at  the  time  it  is  listed 

*  *  *  on  which  an;  found  those 
j)hy.sical  or  biological  features  (I) 
Essential  to  the  conservation  of  the 
si)(;cie.s  and  (II)  which  may  retiuire 
sjjecial  management  considerations  or 
protection;  and  (ii)  s])ecific  areas 
outside  the  geograjjhical  area  occupied 
by  the  species  at  tin;  time  it  is  listed 

*  *  *  upon  a  determination  by  the 
Secretaries  of  Commerce  and  Interior 
that  such  areas  are  e.ssential  for  the 
conservation  of  the  species.”  .Section 
3(3)  of  the  Act  (18  U.S.C.  1532(3))  also 
defines  the  terms  “conserve,” 
“conserving,”  and  “con.servation”  to 
mean  “to  use  and  the  u.se  of  all  methods 
and  procedures  which  are  n(;c:e.s.sary  to 
bring  any  endangered  species  or 
threatened  sjjecies  to  the  point  at  which 
the  measures  j)rovided  pursuant  to  this 
cha])ter  are  no  longer  necessarv.” 

.Section  4(a)(3)  of  the  Act  and 
implementing  regulations  (50  C3^R 
424.12)  require  that,  to  the  maximum 
extent  prudent  and  determinable,  wc; 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  an 
(aidangered  or  threatened  species. 
Critical  habitat  may  only  be  designated 
within  the  jurisdiction  of  the  United 
.States,  and  may  not  be  designated  for 
jurisdictions  outside  of  the  llnited 
.States  (50  CFR  424(h)).  Our  regulations 
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(fiO  C:FR  424.12(a)(1))  state  tliat 
designation  of  critical  hal)itat  is  not 
prudent  when  one  or  l)oth  of  the 
following  situations  exist:  (1)  'fhe 
s|)(;cies  is  threatened  by  taking  or  otlier 
activity  and  the  identification  of  critical 
habitat  can  he  ex])ected  to  increase  the 
degree  of  threat  to  the  sp(!cies:  or  (2) 
such  designation  of  critical  habitat 
would  not  he  beneficial  to  the  s))ecies. 
Our  regidations  (fit)  CFR  424.12(a)(2)) 
further  state  that  critical  habitat  is  not 
determinable  when  one  or  both  of  the 
following  situations  exists:  (1) 
Information  sufficient  to  perform 
recinired  analysis  of  the  impacts  of  the 
designation  is  lacking;  or  (2)  the 
biological  needs  of  the  species  are  not 
sufficiently  well  known  to  permit 
identification  of  an  area  as  critical 
habitat. 

Dtdineation  of  critical  habitat 
UHinires,  within  the  geographical  area 
oc:cnpied  by  the  DPS  of  the  North 
American  wolverine  in  the  contiguous 
United  States,  identification  of  the 
j)hvsical  and  biological  features 
essential  to  the  conservation  of  the 
sj)ecies.  In  general  terms.  |)hysical  and 
biological  features  essential  to  the 
wolverine  may  include  (1)  Areas 
defined  by  persistcmt  spring  snow])ack 
and  (2)  areas  with  avalanche  debris 
(bottom  of  avalanche  chutes  where  large 
trees,  rocks,  and  other  debris  are  swept) 
and  talus  sloi)es  or  boulder  fields 
(debris  piles  of  large  rocks,  trees,  and 
branches)  in  which  females  can 
construct  dens  which  ])rovide  security 
from  large  jnedators  and  buffer  against 
wind  and  low  temperatures. 

Information  regarding  the  wolverine’s 
life  functions  and  habitats  associated 
with  these  functions  has  expanded 
gnuitly  in  recent  years.  We  need 
additional  time  to  assess  the  potential 
impact  of  a  critical  liahitat  designation, 
including  whether  there  will  he  any 
h(!nefit  to  wolverine  from  such  a 
designation.  A  careful  assessment  of  the 
habitats  that  may  (pialify  for  designation 
as  critical  habitat  will  require  a 
thorough  a.ssessment  in  light  of 
l)rojected  climate  change  and  other 
threats.  At  this  time,  we  also  need  more 
time  to  analyze  the  comjjrehensive  data 
to  identify  specific  areas  appropriate  for 
critical  habitat  designation. 

Accordingly,  we  find  designation  of 
i:ritical  habitat  to  h(!  “not  determinable” 
at  this  lime. 

Pc;er  Review 

In  accordance  with  our  joint  policy  on 
p(!(!r  review  published  in  the  Federal 


Register  on  July  1,  1994  (.')9  FR  34270), 
we  will  seek  the  expert  opinions  of  at 
least  three  appro])riale  and  inde|)endent 
s])ecialists  regarding  this  jiroposed  rule. 
The  ])urpose  of  ])eer  review  is  to  ensure 
that  our  listing  determination  and 
critical  habitat  designation  are  based  on 
scientifically  sound  data,  as.sum|)tious, 
and  analyses.  We  have  invited  the.se 
peer  reviewers  to  comment  during  this 
public  comment  period. 

We  will  consider  all  comments  and 
information  received  during  this 
comment  period  on  this  |)rojK)sed  rule 
during  our  pre])aration  of  a  final 
determination.  Accordingly,  the  final 
decision  may  differ  from  this  propo.sal. 

Required  Determinations 

CAarity  of  tho  Rulo 

Executive  Order  128()(i  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand  including  answers 
to  (juestions  such  as  the  following:  (1) 
Are  the  recjiiirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
iut(!rferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
t)f  .sections,  u.se  of  headings, 
paragraphing,  etc.)  aid  or  redut:e  its 
clarity?  (4)  Would  the  rule  hi;  easier  to 
understand  if  it  were  divided  into  more 
(hut  shorter)  .sections?  (.'i)  Is  the 
de.scri])tion  of  the  ride  in  the 
SUPPLEMENTARY  INFORMATION  .siictiou  of 
the  jneamhle  heljiful  in  understanding 
the  rule?  What  else  could  we  do  to  make 
the  rule  (lasier  to  understand? 


information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Notionol  Environinontdl  Policy  Act  (42 
U.S.C.  4321  ct  sc(].) 

We  have  determined  that 
environmental  assessments  and 
environmental  impact  .statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
lt)()9.  need  not  he  jirepared  in 
connection  with  listing  a  species  as  an 
endangered  or  threatened  species  under 
the  Endangered  Species  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25.  1983  (48  FR 
49244). 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  on  the 
Internet  at  IUtp://\\  \\  \y. rcgiiIations.gov 
or  upon  reijuest  from  the  Field 
Supervisor,  Montana  Ecological 
Services  Field  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT  siiction). 
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List  of  Subjects  in  '>()  CFR  Part  17 

Endangered  and  threatened  s|)ecies. 
Exports.  Imports.  Reporting  and 
recordkeeping  reiiuirements,  and 
Transjiortation. 

Proposed  Regulation  Promulgation 


Send  a  cojiy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street  NW., 
Washington,  DC  20240.  You  also  may 
email  the  comments  to  this  address: 
Exscc@ios.goi.gov. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501,  ct  scq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  Office  of  Management  and 
Budget  (OMB)  under  the  Pajierwork 
Reduction  Act.  This  rule  will  not 
inqiose  recordkeejiing  or  rejiorting 
requirements  on  State  or  local 
governments,  individuals,  husine.sses,  or 
organizations.  An  agency  may  not 
conduct  or  spon.sor,  and  a  person  is  not 
r(!(]uired  to  resjiond  to,  a  collection  of 


Accordingly,  we  propose  to  amend 
part  17.  suhehapter  B  of  chapter  1.  title 
.'ll)  of  tlie  Code  of  Federal  Regulations, 
as  set  forth  below: 

PART  17— [AMENDED] 

■  1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Aiilhorily:  Hi  U.S.C.  i:t(il-14()7;  15:U- 
1,t44;  and  42()1-424.t.  unUiss  otherwise 
noted. 

■  2.  In  S  17.11(h)  add  entries  for 
"Wolverine.  North  American”  to  the 
hist  of  Endangered  and  Threatened 
Wildlife  in  aljihahetical  order  under 
Mammals  to  read  as  set  forth  below; 

§17.11  Endangered  and  threatened 
wildlife. 

***** 

(h)  *  *  * 
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Species 

Historic  range 

Vertebrate  popu¬ 
lation  where  endan¬ 
gered  or  threatened 

Status  When  listed 

Critical 

habitat 

Special 

rules 

Common  name 

Scientific  name 

Mammals 

Wolverine,  North 

Gulo  gulo  luscus . 

U.S. A.  (Alaska  and 

Where  found  within 

T  . 

NA 

17.40(a) 

American. 

northern  contig- 

contiguous 

uous  States); 

U.S.A.,  except 

Canada. 

where  listed  as  an 

experimental  pop- 

ulation. 

Wolverine,  North 

Gulo  gulo  luscus  .... 

U.S.A.  (Alaska  and 

U.S.A.  (specified 

XN  . 

NA 

17.84(d) 

American. 

northern  contig- 

portions  of  CO, 

uous  States); 

NM,  and  WY;  see 

Canada. 

17.84(d)). 

* 

* 

* 

• 

* 

* 

■  3.  Amend  S  1 7.40  l)v  revising 
paragraj)h  (a)  to  read  as  follows: 

§17.40  Special  rules — mammals. 

(a)  Wolverine,  North  American  (Giilo 
gulo  luscus). 

(1)  Which  pofndatkms  of  the  North 
Anwrican  wolverine  are  covered  hv  this 
special  rn/e?’ This  rule  covers  the 
(listrihution  of  this  species  in  tlie 
contiguous  United  States. 

(2)  What  activities  an;  prohibit(;(l? 

Any  activity  wliere  wolverines  are 
attempted  to  h(!,  or  are  intended  to  ht;. 
traj)j)ed.  hunted,  shot,  captured,  or 
collected,  in  the  contiguous  United 
States,  will  he  prohibited.  It  will  also  he 
j)rohil)ited  to  incidentallv  trap.  hunt, 
shoot,  caj)lure,  pursue,  or  collect 
wolverines  in  the  course  of  oth(;rwi.se 
legal  activities. 

(3)  What  activities  are  allowed? 
Incidental  take  of  wolverines  will  not  he 
a  violation  of  section  9  of  the  Act,  if  it 
occurs  from  anv  other  otherwi.se  legal 
activities  involving  wolverines  and  their 
habitat  that  are  conducted  in  accordance 
with  aj)])lical)le  State.  Federal,  tribal, 
and  local  laws  and  regulations.  Such 
activities  occurring  in  wolverine  habitat 
include: 

(i)  Dispersed  recrijation  such  as 
snowmobiling,  skiing,  hackpacking,  and 
hnnting  for  other  species; 

(ii)  Management  activities  by  luuleral 
agencies  and  private  landowners  such 
as  timber  harvest,  wildland  firefighting, 
jire.scrihed  fire,  and  silviculture: 

(iii)  Transportation  corridor  and 
urban  development: 

(iv)  Mining: 

(v)  Transportation  and  trade  of  legally 
possessed  wolverine  skins  and  skins 
from  captive-bred  wolverines  within  the 
United  States. 


Dal(!(l:  laiuiarv  1(>.  201  :t. 

Rowan  W.  (ioiilcl. 

Acting  Director,  IKS.  Fish  end  Wildlife 
Stnvice. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Parti? 

[Docket  No.  FWS-R6-ES-201 2-01 06] 

RIN  1018-AZ22 

Endangered  and  Threatened  Wildlife 
and  Plants;  Establishment  of  a 
Nonessential  Experimental  Population 
of  the  North  American  Wolverine  in 
Colorado,  Wyoming,  and  New  Mexico 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proiiosed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  jirojiose  to  establish  a 
nonessential  experimental  population 
(NEF)  area  for  the  North  American 
wolverine  (Gulo  gulo  luscus)  in  the 
Southern  Rocky  Mountains  of  Colorado, 
northern  New  Mexico,  and  southern 
Wyoming.  The  distinct  population 
segment  (DFS)  of  the  North  American 
wolverine  occurring  in  the  contiguous 
United  States  is  proposed  for  Federal 
listing  as  a  threatened  sjiecies  under  the 
Endangered  Species  Act.  We  pro|K)S(!  to 
e.stahlish  the  NEF  area  for  the  wolverine 
in  the  Southern  Rockies  jiortion  of  the 
DFS  under  .section  l()(j)  of  the 
Endangered  Sjiecies  Act,  and  to  classify 
any  wolverines  introduced  into  the  area 
as  a  noiKissential  experimental 
po])ulation  within  the  Southern  Rocky 
Mountains.  This  proposed  rule  jnovides 
a  ])lan  for  establishing  the  NEF  area  and 
provides  for  allowable  legal  incidental 


taking  of  the  wolverine  within  the 
defined  NEF  area.  The  j)ropo.sed  action 
would  not  resnlt  in  reintroduction  of  the 
wolverine:  rather,  the  NEF  anxi 
designation  would  provide  the 
regulatory  assuranccis  nece.ssary  to 
facilitate  a  State-led  reintroduction 
effort,  should  the  state  of  Colorado 
determine  to  reintroduce  the  wolverine, 
'fhe  best  available  data  indicate  that 
reintroduction  of  the  wolverine  into  the 
Southern  Rocky  Mountains  is 
biologically  feasible  and  will  promote 
conservation  of  the  species. 

DATES:  Ciomment  submission;  We  will 
accept  comments  received  or 
]K)stmarked  on  or  before  Mav  B,  2013. 
i^lease  note  that  if  you  are  using  the 
Federal  eRulemaking  Fortal  (see 
ADDRESSES),  the  deaclline  for  submitting 
an  electronic  comment  is  Eastern 
Standard  Time  on  this  date.  Fuhlic 
meeting;  We  will  hold  a  j)uhlic  hearing 
on  Man:h  19,  2013  at  the  Hampton  Inn, 
137  Union  boulevard,  Lakewood,  (iO 
80228.  A  public  informational  session 
will  he  held  at  the  same  location  from 
2:00  jnm.  to  5:00  p.m.  followed  by 
speaker  registration  at  0:00  jnm.  and 
then  the  public  hearing  for  oral 
te.stimony  from  7:00  ]).m.  to  9:00  ]).m. 
Feople  needing  reasonable 
accommodations  in  order  to  attend  and 
])artic:i])ate  in  the  i)uhlic  hearing  should 
contact  Brent  Esmoil,  Montana 
Ecological  Services  Field  Office,  as  soon 
as  i)ossihle  (.see  FOR  FURTHER 
INFORMATION  CONTACT). 

ADDRESSES:  You  may  submit  comments 
by  one  of  the  following  methods: 

Electronicediv:  CiO  to  the  Federal 
eRulemaking  Fortal:  hitj):// 
www.reguhdions.gov.  In  the  Search  box, 
enter  FVVS-R0-ES-2()12-()1()0,  which  is 
the  docket  number  for  this  rulemaking, 
'rhen,  in  the  Search  jianel  on  the  left 
side  of  the  screen,  under  the  Document 
Type  heading,  click  on  the  Froposed 
Rules  link  to  loc:ate  this  document.  You 
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may  submit  a  comment  by  clicking  on 
“('omment  Now!” 

Bv  hard  copy:  Sul)mil  by  IJ.S.  mail  or 
liaml-delivery  to:  Public  (lommonts 
Processing,  Attn:  jF\VS-R(i-lvS-2()12- 
()1()(i|:  Division  of  Policy  and  Directives 
Management;  U.S.  Fish  and  Wildlife 
.Service;  4401  N.  Fairfax  Drive.  M.S 
2042-PDM;  Arlington.  VA  22203. 

We  will  post  all  comments  on 
httj)://\v\v\v.i'cgid(itions.*>ov.  ’riiis 
generally  means  that  we  will  po.st  any 
])er.sonal  information  you  ])rovide  us 
(see  the  Public  (Comments  section  helow 
for  more  information). 

(topics  of  Dociimoiits: 'I'he  pro])osed 
rule  is  available  on  http:// 
nw’W’.regalations.gov. 

Public  meeting:  Thv.  March  19,  2013, 
public  meeting  will  include  a  public 
informational  session  from  2:00  p.m.  to 
.'1:00  p.m.,  followed  by  ])ublic  speaker 
Uigistration  at  ():00  ]).m.,  and  then  the 
public  bearing  for  oral  testimony  from 
7:00  p.m.  to  9:00  ]).m.  and  will  take 
])lace  at  the  Mampton  Inn,  137  Union 
Boulevard,  Lakewood,  CO  80228. 

FOR  FURTHER  INFORMATION  CONTACT; 

Brent  Fsmoil,  Field  .Suj)ervisor  (Acting). 
Montana  Ecological  .Services  Field 
Office,  Helena,  Montana  telephone  400- 
449-.')22.'1.  Direct  all  (pie.stions  or 
re(]uests  for  additional  information  to: 
WOLVERINE  QUE.STIONS,  ll.S.  Fish 
and  Wildlife  .Service.  Montana  I'leld 
Office,  .'58.')  .Sbe])ard  Way,  Helena,  M'l’ 
.'59001.  Individuals  who  are  hearing- 
impaired  or  sjjeecb-impaired  may  call 
the  Federal  Relay  .Service  at  1-800-877- 
8337  for  TTY  assistance. 

SUPPLEMENTARY  INFORMATION; 

Executive  Summary 

Why  we  need  to  publish  a  rule.  Under 
section  10(j)  of  the  Endangered  .Species 
Act  of  1973,  as  amended  (10  U.S.C.  1.'531 
et  sec].)  (Act  or  E.SA),  an  exj)erimental 
popidation  may  be  identified  outside  of 
the  current  range  of  the  si)ecie.s  for  the 
purpo.ses  of  reintroducing  the  species. 
Before  an  experimental  jjojjulation  may 
be  designated,  the  .Service  must  first 
determine  that  the  pojjulation  is 
separate  from  other  j)0])ulations  and 
whether  the  experimental  po])ulation  is 
essential  to  the  continued  existence  of 
the  endangered  or  threatened  .s])ecies.  If 
an  ex])erimental  pojiulation  is 
designated  as  nones.sential,  critical 
habitat  may  not  he  designated  for  that 
l)opulation. 

This  rule  consists  of: 

•  A  propo.sed  rule  to  identify  a 
nones.sential  experimental  poj)ulation 
(NEP)  of  the  North  American  wolverine 
in  the  southern  Rocky  Mountains  of  the 
United  States. 

A  proposed  rule  to  add  the  Distinct 
Population  Segment  (DPS)  of  the  North 


American  wolverine  to  the  list  of 
threatened  and  endangered  .s|)ecies 
under  the  Act  is  published  concurrentlv 
in  this  issue  of  the  Federal  Register. 

Al.so,  a  draft  Recovery  Outline  for  the 
pro])osed  North  American  wolverine 
DP.S  in  the  contiguous  United  .States  is 
available  on  our  Web  site  at  http:// 
w’ww’.fw's.gov/moimtain-prairie/species/ 
mam nuds/ wolverine/  or  on  http:// 
www.regnIations.gov. 

Public  Comments 

We  int(md  that  any  final  action 
resulting  from  this  proposed  rule  will  he 
based  on  the  best  .scientific  and 
c:ommercial  data  available  and  be  as 
accurate  and  as  effective  as  possible, 
'rherefore.  we  nujiiest  comments  or 
information  from  the  public:,  otluir 
concerned  governmental  agencies. 

Native  American  tribes,  the  .scicmtific 
community,  industry,  or  any  other 
interested  particjs  concerning  this 
pro])osed  rule.  We  particularly  seek 
comments  concerning: 

(1)  Whether  the  houndaricis  of  the 
proposed  nonessential  population  area 
are  a))pro])riat(;. 

(2)  Information  on  wolverine 
occurrences  in  ('olorado,  especially  any 
occurrenccjs  for  which  ])hvsic:;d 
evidence  might  cixi.st,  that  would 
indicate  that  a  population  of  wolverines 
exists  within  the  propo.sed  NEP  area. 

(3)  Information  on  threats  to 
wolverines  in  the  NEP  arexe  that  have 
not  been  considered  in  this  proposed 
rule  and  that  might  affect  a  reintroduced 
])Oj)ulation. 

(4)  Information  on  the  effects  of 
reintroducing  wolverines  to  Colorado  on 
public  and  private  land  management, 
economic  activities  such  as  agriculture, 
forestry,  recreation,  mining,  oil  and  gas 
development,  and  residential 
develoj)ment. 

(.'5)  Information  about  the  feasibility  of 
conducting  reintroductions  of 
wolverines  into  other  areas  within  the 
historical  range  of  wolverimxs  that  may 
he  ap])ro])riate.  Examples  include  the 
.Sierra  Nevada  Range  in  (kdifornia. 
Bighorn  Range  in  Wyoming,  Uinta 
Mountains  in  Utah,  and  southern 
Cascades  Range  in  Oregon. 

Before  w(;  issue  a  final  rule  to 
implement  this  pro])osed  action  if  it  is 
deemed  appropriate,  we  will  take  into 
consideration  all  comnumts  and  anv 
additional  information  we  receive.  .Such 
communications  may  lead  to  a  final  rule 
that  differs  from  this  proposal.  All 
comments,  including  commenters’ 
names  and  addre.sses,  if  provided  to  us, 
will  become  jiart  of  the  sup])orting 
record. 

You  may  submit  your  comments  and 
materials  concerning  the  ])roj)o.sed  rule 


by  one  of  the  methods  listed  in  the 
ADDRESSES  section.  Comments  mu.st  he 
suhmittiul  to  http://www.regnIations.gov 
before  11:.59  ]).m.  (Eastern  Time)  on  the 
date  specified  in  the  DATES  section.  We 
will  not  consider  hand-delivered 
comments  that  we  do  not  receive,  or 
mailed  comments  that  are  not 
j)ostmarked,  by  the  date  specified  in  the 
DATES  .section. 

We  will  ])ost  your  entire  comment — 
including  your  personal  identifying 
information — on  http:// 
www.regnIations.gov.  If  you  provide 
j)ersonal  identifying  information  in  vour 
comment,  you  may  recpiest  at  the  top  of 
your  document  that  we  withhold  this 
information  from  ))uhlic  review. 
However,  we  cannot  guarantee  that  we 
will  he  able  to  do  so. 

(k)mments  and  materials  we  receive, 
as  well  as  supjjorting  documentation  we 
used  in  preparing  this  proposed  rule, 
will  be  available  for  jjublic  inspection 
on  http://www.regnIations.gov.  or  bv 
a])pointment,  during  normal  busine.ss 
hours  at  the  Montana  Field  Office,  (see 
FOR  FURTHER  INFORMATION  CONTACT). 

Public:  Meeting 

We  will  hold  a  public  informational 
session  from  2:00  p.m.  to  .'5:00  j).m.. 
followed  by  public  speaker  registration 
at  (5:00  ]).m..  and  then  the  j)uhlic  hearing 
for  oral  testimony  from  7:00  p.m.  to  9:00 
]).m.  and  will  take  place  at  the  Hampton 
inn.  137  Union  Boulevard,  Lakewood. 
CO  80228  (see  ADDRESSES).  Persons 
needing  rc;a.sonahle  accommodations  in 
order  to  attend  and  participate  in  a 
public  meeting  should  contact  the 
Montana  Field  Office,  at  the  address  or 
phone  number  li.sted  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  as  soon  as 
j)os.sihle.  In  order  to  allow  sufficient 
time  to  process  reejuests,  j)lea.se  call  no 
later  than  1  week  before  the  mcieting. 
Information  regarding  this  proposal  is 
available  in  alternative  formats  upon 
reejuest. 

Peem  Rendew 

In  accordance  with  our  jiolicy. 
“Notices  of  Interagency  Cooperative 
Polic:y  for  Pe(!r  Revicnv  in  Endangered 
.Species  Act  Activities,”  which  was 
])ublished  on  Jidy  1.  1994  (.'59  FR 
34270),  we  will  seek  the  exj)ert  opinion 
of  at  lea.st  three  approj)riate 
indej)endent  sjjecialists  regarding 
scientific  data  and  interpretations 
contained  in  this  ])ropo.sed  rule.  We  will 
send  copies  of  this  propo.sed  rule  to  the 
peer  reviewers  immediately  following 
publication  in  the  Federal  Register.  I'lie 
purpo.se  of  such  review  is  to  ensure  that 
our  decisions  are  based  on  scientifically 
sound  data,  assumptions,  and  analysis. 


Accordingly,  tho  final  docision  .nav 
(Utlor  from  this  projjosal. 

Background 

Statutory  and  Ragalatory  Franunvork 
1  ho  North  American  wolvorino  DJ\S 
in  tho  contiguous  Unitod  States  was 
designated  a  candidate  species  on 
Decemher  14.  2010  (75  1<R  7«0;i0).  under 
tlie  Endangered  Species  Act  of  1073  as 
aniended  (10  U.S.C.  1531  ot  seep).  An  ‘ 
Nhl  can  only  he  designated  fora 
species  that  is  listed  under  the  Act 
I  horofor,,.  i„  addiii,,,,  |,n,p„s,a| 
NUI ,  l,>il,iy  s  feilBral  Resislar  iiiciiidos 
«i  jmiposed  rule  to  list  this  DPS  as  a 
threatened  species.  The  Act  provides 
that  species  listed  as  endangered  or 
threatened  are  afforded  jrrotection 
primarily  through  the  jirohihitions  of 
section  9  and  the  re(|uirements  of 
section  7.  Section  9  of  the  Act.  among 
other  things,  prohibits  the  take  of  anv 
(aulangered  wildlife  and  the  Service' 

‘Jds  prohibition  to 
wildlife  sjrecios  that  are  listed  as 
threatened  .  “Take"  is  defined  hv  the 
/y.t  as  hara.ss.  harm,  pursue,  hunt 

•shoot,  wound,  kill,  trap,  capture,  or 

;;;;  ‘^t.  or  attempt  to  engage  in  anv  such 
ondiict.  Section  7  of  the  Act  outlines 
the  procedures  for  Pederal  interagenev 
(.ooperation  to  conserve  federal  I  v  listed 

. . .  'lnsi8naliul,Tili,:„l 

h.ihitat.  It  mandates  that  all  Federal 
agencie.s  u.se  their  exi.sting  authorities  to 
tint  her  the  purjio.ses  of  the  Act  hv 
carrying  out  programs  for  the 
con.seryation  of  listed  species.  It  also 
•states  that  federal  agencie.s  must,  in 
consultation  with  the  Service,  ensure 
that  any  action  they  authorize,  fund  or 

carry  out  is  not  likely  to  jeopardize  the  I 

continued  existence  of  a  listed  species 
or  result  in  the  destruction  or  adverse 
niodilication  of  designated  critical  i 

habitat.  Section  7  of  the  Act  does  not 
affect  activities  undertaken  on  jnivate 
land  unle.ss  they  are  authorized,  funded  ' 
or  carried  out  by  a  Federal  agenev.  ’  ' 

',h‘;  1 amendments  to  the  Act  (l(j 
IkS.f,.  1531  et  .seq.J  included  the  ‘' 

addition  of  section  l()(j).  which  allows  ’’ 
loi  the  designation  of  reintroduced 
pojmlations  of  listed  species  as 
exjieiiniental  jiopulations.”  Under 
•section  in(j)oftheActandour  '  ^ 

regulatimis  at  50  CFR  1 7.81 .  the  .Service  ‘ 
may  designate  as  an  exjierimental 
population  a  population  of  an 
‘endangered  or  threatened  species  that  lu 

lias  been  or  will  he  released  into 
•snitahle  natural  habitat  outside  the 
s|)ecies-  current  natural  range  (hut 
within  Its  probable  historical  range 
eh.sent  a  finding  by  the  Director  of  the  j„ 
Service  m  the  extreme  case  that  the 
primary  habitat  of  the  species  has  been  1 7 


imsuitahly  and  irreversihiv  altered  or 
(lestroyed).  With  the  exjierimental 
pojni  ation  designation,  the  relevant 
poinilation  is  treated  as  a  threatened 
.s|)ecies  lor  piirjmses  of  .section  9  of  th(> 
i  Act,  regardle.ss  of  the  species’ 

(  esignation  elsewhere  in  its  range.  A 
fhreyitened  species  designation  allows 
|(.r  “•‘^  discretion  m  devising  management 
IS  programs  and  siiecial  regulations  for 
•soeli  a  population.  .Section  4(d]  of  the 
Act  allows  us  to  adojit  whatever 
legulations  and  prohibitions  are 
neces.sary  and  advi.sahle  to  jirovidc  for 
s  file  conservation  of  a  threatened  species 
as  we  have  jirojio.sud  to  do  .so  for  the 
wolverine  DRS  in  the  proposed  listing 
uile  fliat  IS  akso  (nihlished  in  todav’s  ^ 
Federal  Register.  In  the.se  situations,  the 
general  regulations  that  extend  most 
•section  9  jirohihitions  to  threatened 
species  do  not  apply  to  that  species. 

This  .section  19(j)  rule  contains  the 
prohihition.s  and  exemptions  neces.sary 
aiid^advi.sahle  to  conserve  the  proposed 

I  he  jirojio.sed  NFP  would  not  jiroceed 
o  a  final  rule  if  the  wolverine  is  not 
li.sled  under  the  Act.  The  wolverine  is 
^  j^ojio.sed  lor  h.stmg  in  the  proiio.sed 
isting  rule  published  conciirreiitlv  with 
tins  proposed  NEP  designation.  .Should 
we  suhsequently  determine  that  the 
wolverine  is  not  warranted  for  listin- 
this  propo.sed  NEP  de.signation  will  he 
witlu  rawn.  Nothing  in  this  pr(,po.se(l 

.  f  should  he  construed  to 

allei.t  the  listing  decision  itself. 

fielore  authorizing  the  release  as  an 
lixiierimental  jiopulation  (including 
‘i«gs.  propagiiles,  or  individuals)  of  an 
midangered  or  threatened  species,  and 
liofore  authorizing  anv  noce.s.sarv 
transportation  to  conduct  the  release 
tho  .Service  must  find,  by  regulation  in 
•>  U'R  1 7.81  (h).  that  such  release  will 
urther  the  conservation  of  the  species. 

In  making  such  a  finding,  tho  .Service  I 
«sos  the  hiisl  scientific  and  commercial  ' 
(lata  available  to  consider:  •* 

•  Any  j)o.s.sihle  adver.se  effects  on 

(ixtant  pojmlations  of  a  .sjiecie.s  as  a  I 

ni-siilt  of  removal  of  individuals,  eggs  or  * 
projiagule.s  lor  introduction  elsewhere-  r 

•  I  tm  Jikehhood  that  anv  such  ’  s 

expernnental  jmjmlation  will  become  p 

established  and  survive  in  the  n 

foreseeable  future;  j] 

•  The  relative  effects  that  \a 

e.stahlishment  of  an  exjierimental  e- 

popiilation  will  have  on  the  recovery  of  T 
tile  li.sted  Sjiecie.s;  and  ’  |j, 

•  The  extent  to  which  the  introduced  N 

popii  ation  may  he  affected  hv  exi.sting  .Si 
"'■/•'I  '‘^'P^'Enl  Federal  or  Stale  action.s  or  re 
private  activities  within  or  adjacent  to  si, 

the  experimental  pojmlation  area.  th 

1 7  HI  r  f in 
17.81(c).  all  regulations  de.signating  W 


exiierimenlal  jmimlations  under  section 
1b(j)  of  the  Act  inii.sl  jirovide: 

A])])ro])riate  means  to  identify  th(> 
cxiierimental  jmjmlation.  including,  hut 
(!  not  limited  to,  its  actual  or  jirojm.sed 
location,  actual  or  anticijialed 
migration,  numher  of  .sjiecimens 
'•‘^I'xi.snd  or  to  he  relea.sed,  and  other 
criteria  ajijirojiriate  to  identify  the 
exjmriniental  j)ojmlation(.s)- 

•  A  finding,  ha.sed  solelv’on  the  best 
•scientific  and  commercial  data 
available,  and  the  supjmrling  factual 
lasis  on  whether  the  exjierimental 

is.  jiojmlation  is.  or  is  not.  e.s.sential  to  the 
cmilmued  existence  of  dm  sjiecies  in  the 
wild; 

•  Management  restrictions,  jirotective 
le  measures,  or  other  special  management 

concericsofthat  jmjmlation.  which  may 
mr.lude  but  are  not  limited  to,  measures 
to  isolate  or  contain  the  experimental 
Jiojmlation  designated  in  the  regulation 
from  natural  jmjmlations;  and 
I  -  A  jnoce.s.s  for  jmriodic  review  and 
ovaluation  of  the  succe.ss  or  failure  of 
d  file  release  and  the  effect  of  the  releasi* 
on  the  conservation  and  recovery  of  the 
.sjmcies. 

Under  .50  CFR  17.81(d).  the  .Service 
1  must  consult  with  ajijirojniate  State  fi.sh 
<md  wildlife  agencie.s,  local 
governmental  entities,  affected  Federal 
agencies,  and  affected  jirivate 
landowners  in  develojiing  and 
'‘'ipiamenting  exjierimental  jmjmlation 
iiiH.s.  to  the  maximum  extent 

section  10(j)  rules  rejire.sent 
an  agreement  between  the  Service 

SlalB  nml 

|)casons  holiling  in|„r,,s|  i„  |.||,|| 

Wliicli  may  he  affected  by  the 
establishment  of  an  experimental 
jmjmlation. 

Eased  on  the  best  .scientific  and 
(jommercial  data  available,  we  must 
determine  xvhether  the  exjierimental 
population  IS  essantial  or  nonassantJal 
to  the  continued  existence  of  the 
sjiecies.  The  regulations  (50  CJ'f^ 

17.80(b))  state  that  an  exjierimental 
population  IS  considered  e.s.sential  if  its 

lo.ss  would  he  likely  to  ajijireciahlv 

reduce  the  likelihood  of  survival  (if  that 
sjiecies  in  the  wild.  All  other 
jiojmlations  are  considered 
nones.sential.  Wfe  have  determined  that 
fins  jirojm.sud  exjierimental  jmjmlation 
would  not  he  e.s.sential  to  the  continued 
existence  of  the  sjiecies  in  the  wild 
J  Ills  determination  has  been  made 
becau.se  the  jmtential  future  lo.ss  of 
North  American  wolverines  from  th(> 
•Southern  Rocky  Mountains  would  not 
leduce  the  likelihood  of  the  siiecies’ 
suryiyid  throughout  its  current  range  in 
•  ’  J.  sjKicifically,  occupied  habitat 
in  the  .States  of  Idaho,  Montana, 

\\a.shington,  Oregon,  and  Wyoming 
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Additionally,  donor  animals  for 
reintroduction  into  (Colorado  woidd 
likely  be  obtained  from  Alaska  or 
vv(!stern  Canada.  Wolverine  populations 
in  both  of  these  areas  are  outside  of  the 
DP.S,  and  their  distrihution.  ahimdance. 
and  trends  have  remained  stable.  No 
donor  animals  would  he  obtained  from 
within  the  DPS.  Therefore,  the  Service 
is  ])roposing  to  designate  an  NHP  area 
for  this  species  in  (Colorado  and 
adjoining  portions  of  Wyoming  and 
New  Mexico.  'I'he  state  of  Utah  also 
borders  Colorado  and  contains  suitable 
wolverine  habitat,  bcicause  wolverine 
habitat  in  Utah  is  not  contiguous  with 
habitat  in  Colorado,  we  believe  tliat  if  a 
population  were  established  in 
Colorado,  it  would  not  he  expected  to 
include  habitat  in  Utah  in  its  range. 
Therefore.  w(!  did  not  ])ropose  to 
incdnde  Utah  in  the  NEP  area.  However, 
we  would  like  public  c:omment  on 
whether  it  is  appro])riate  to  include  this 
or  any  otlmr  area  within  the  NEP  area. 

E'or  the  })ur])oses  of  section  7  of  the 
Act,  we  treat  an  NEP  as  a  threatened 
s])ecies  when  the  NEP  is  located  within 
a  National  Wildlife  Refuge  or  a  unit  of 
the  National  Park  Service,  and  Federal 
agency  con.servation  reciuirements  under 
.section  7(a)(1)  and  the  Federal  agency 
consultation  recjuirements  of  section 
7(a)(2)  of  the  Act  ai)ply.  Section  7(a)(1) 
nupiires  all  Federal  agencies  to  use  their 
authorities  to  carry  out  ])rograms  for  the 
conservation  of  listed  sjiecies.  Section 
7(a)(2)  requires  that  Federal  agencies,  in 
consultation  with  the  Service,  ensure 
that  any  action  authorized,  funded,  or 
carried  out  is  not  likelv  to  jeojjardize  the 
continued  existence;  of  a  listed  species 
or  adversely  modify  its  critical  habitat. 

When  an  NEP  is  located  outside  a 
National  Wildlife  Refuge  or  National 
Park  Service  unit,  then,  for  the  purposes 
of  section  7,  we  treat  the  population  as 
propo.sed  for  listing  as  a  threatened 
species  and  only  section  7(a)(1)  and 
.section  7(a)(4)  apply.  In  these  in.stances, 
an  NEP  provides  additional  flexibility 
because  Federal  agencies  are  not 
nupiired  to  con.sult  with  us  under 
section  7(a)(2).  Section  7(a)(4)  requires 
Federal  agencies  to  confer  (rather  than 
consult)  with  the  Service  on  actions  that 
are  likelv  to  j(H)pardize  the  continued 
exi.stenc;e  of  a  species  j)roj)osed  to  he 
listed.  The  results  of  a  conference  are  in 
the  form  of  cojiservation 
recommendations  that  are  optional  as 
the  agencies  carry  out,  fund,  t)r 
authorize  activities,  because  the 
jnopo.sed  NEP  is  found  to  not  he 
essential  to  the  continued  existence  of 
the  sjjecies.  the  effects  of  ])roi)osed 
actions  affecting  the  NEP  will  not 
generally  jeo})ardize  the  continued 
exi.stence  of  the  species.  As  a  result,  a 


formal  conference  will  likely  never  he 
required  for  activities  affecting  North 
American  wolverines  e.stahlisheil  within 
the  i)ropo.sed  NEP  area.  Nonetheless, 
some  agencies  voluntarily  confer  with 
the  Service;  on  actieens  that  may  affect  a 
])roi)os(;d  s])ecies.  Activities  that  are  not 
carried  out,  funded,  or  authorized  hv 
Federal  agencies  are  not  subject  to 
provisions  eer  reejuirements  in  s(;ction  7. 

Section  1()(j)(2)(U,)(ii)  of  the  Act  .states 
that  critical  habitat  shall  not  he 
designated  for  any  exjeerimental 
population  that  is  determined  to  be 
nonessential.  Accordingly,  we  cannot 
designate  critical  habitat  in  areas  where 
we  establish  an  NEP. 

Biologkxil  In  formation 

Wolv(;rines  an;  tin;  largest  terrestrial 
member  of  the  family  Mustelidae,  with 
adult  males  weighing  12  to  18  kilograms 
(kg)  (2(i  to  40  pounds  (Ih))  and  adult 
females  weighing  8  to  12  kg  (17  to  20 
Ih).  The  wolverine  re.semhles  a  small 
hear  with  a  bushy  tail.  The  coat  is 
typically  dark  brown,  with  two  huff 
stripes  extending  from  the  neck,  along 
the  flanks,  to  the  ha.sc;  of  the  tail.  White 
])atches  are  common  on  the  chest  or 
throat  (Banci  1994,  p.  99). 

The  wolv(;rine  is  a  circumpolar 
s])ecies  occurring  from  Scandinavia 
(;astward  across  Eurasia  and  into  North 
America  ((iopeland  and  Whitman  2003. 
]).  072).  'rhere  arc;  two  suhsjcecies  of 
wolverine:  (kilo  gnlo  gnio  in  Eurasia 
and  (k  g.  Insens  in  North  America.  In 
North  America,  historical  records 
indicate  the  presence  of  wolverines 
broadly  across  (ianada  and  the 
northernmost  tier  of  the  United  States, 
with  southern  extensions  into  the  Sierra 
Nevada  Mountains  of  (California  and  the 
Soutliern  Rocky  Mountains  of  Colorado 
(Copeland  and  Wliitman  2003,  p.  872). 
The  North  American  wolverine  is 
curn;ntly  found  in  Alaska,  Canada 
(Yukon,  Northwest  Territories,  British 
C.olumhia,  and  Alberta),  and  in  a 
r(;duced  area  of  the  contiguous  United 
States  (Idaho,  western  Montana, 
Washington,  northwest(;rn  Wyoming, 
and  eastern  Oregon)  ((Copeland  and 
Wdiitman  2003,  p.  873;  Auhrv  at  al. 

2007,  p.  21.'50). 

There  an;  several  areas  within  the 
historical  distrihution  of  wolverines  that 
may  he  a])])ropriate  candidates  for 
reintroductions.  'I’he  largest  ofthe.se 
ar(;as  in  terms  of  wolverine  suitahh; 
habitat  is  the  .southern  Rocky  Mountains 
and  is  included  as  the  NEP  in  this 
l)roposed  ride.  'I’lie  next  large.st  area  of 
habitat  that  may  he  approj)riate  for 
reintroductions  is  the  Sierra  N(;vada 
Mountains  of  (California.  Suhs(;(pient  to 
a  (Colorado  reintroduction,  should  it 
occur,  we  may  consider  proposing  other 


experimental  jiopulations  such  as  the 
Sierra  Nevada  Mountains,  the  Bighorn 
Mountains  in  Wyoming,  the  .southern 
(Cascades  Mountains  in  Oregon,  or  the 
Uinta  Mountains  in  Utah.  The  n;sult.s  of 
feasibility  discussions  with  and 
coordination  with  appropriate  state 
agencies  and  the  public  would 
determine  whether  any  of  these 
possibilities  are  pursued.  Currently,  the 
(California  Department  of  Fish  and 
Wildlife  has  indicated  that  they  are 
supjiortive  of  investigating  the 
possibility  of  a  future  experimental 
pojmlation,  and  likely  would  he 
supportive  of  reintroductions  if 
potential  management  issues  could  he 
resolved. 

Within  the  propo.sed  NEP,  there  are 
numerons  historical  records  of  North 
American  wolverines  from  the  Colorado 
Rocky  Mountains;  however,  the  species 
is  believed  to  have  been  extirjjated  from 
the  southern  Rot:ky  Mountains  in 
(Colorado,  New  Mexico,  and  Wyoming 
by  the  early  1900s  (Auhrv  at  al.  2007, 
pp.  21. '50  and  21.'5.'5).  'Flu;  most  notable 
factors  leading  to  their  disappearance 
wen;  likely  trapping  and  poisoning 
(Krebs  at  al.  2004,  p.  493;  Auhrv  at  al. 
2007,  ]).  21. '58).  'Fhere  are  hi.storical, 
r(;cent.  and  current  records  from 
Wyoming  (Anhry  at  al.  2007,  pp.  21. '50 
and  21.'5.'5).  Wolverines  are  currently 
pre.sent  in  northwestern  Wyoming, 
primarily  in  the  (Creater  Yellowstone 
I'Ccosystem  (Anhry  at  al.  2007,  p.  21.'5.'5). 
We  are  not  aware  of  any  wolv(;rin(; 
populations  in  the  southern  or  ea.stern 
portions  of  Wyoming  within  the 
propo.sed  NEP  area.  Then;  is  one 
historical  record  from  N(;w  Mexico  near 
'Fans  in  1880;  however,  the  exact 
location  for  this  n;cord  is  unknown 
(Auhrv  at  al.  2007,  p.  21. '50).  'Fhere  are 
.several  historical  records  from  Utah,  hut 
no  recent  or  current  records  (Auhrv  at 
al.  2007,  p.  21. '51).  Wolverine 
populations  in  the  Southern  Rocky 
Mountains  appear  to  have  been 
extirpated  by  human-caused  mortality 
factors  that  no  longer  po.se  a  threat  such 
as  intensive  predator  control  using 
broadcast  poi.son  baits  and  widespread, 
unregulated  trapping;  therefore, 
reintroduction  may  he  an  apjiropriate 
management  strategv  (Auhrv  at  al.  2007, 
pp.  2158) 

Wolverines  are  o])])ortunistic  feeders 
that  consume  a  variety  of  foods, 
depending  on  availability.  'Fhey 
primarily  scavenge  carrion,  hnt  also 
prey  on  small  or  vulnerable  animals  and 
are  omnivorous  in  summer  (Hornocker 
and  Hash  1981,  ji.  1290;  Banci  1994,  p. 
Ill;  (iopeland  and  Whitman  2003,  p. 
878).  Food  availability  is  believed  to  he 
a  limiting  factor  in  reproduction,  with 
most  adult  females  breeding  every  y(;ar. 
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l)ut  only  a  small  ])ortion  producing  kits 
(Banci  1094,  p.  105;  Poisson  2005,  ji. 
1454).  However,  in  one  study,  four 
females  were  supplementally  fed,  and 
all  produced  kits  in  3  consecutive  years 
(Persson  2005,  p.  1450)  indicating  that 
wolverines  are  capable  of  higher 
reproductive  output  with  sufficient 
nutrition.  Mountainous  areas  of 
Colorado  contain  abundant  food  for 
wolverines;  in  particular,  yellow-bellied 
marmots  (Marmoia  fldvivenlris],  a  stajile 
food  source  for  females  rearing  kits,  are 
widely  distributed  throughout  potential 
wolverine  habitat  (Hall  l‘)81,  p.  373). 
I,arge  numbers  of  big  game  animals 
pre.sent  in  Ciolorado  would  provide 
am])le  opportunity  for  .scavenging  as 
well.  This  may  increase  food 
availability,  and  consequently  im])rove 
kit  production. 

North  American  wolverines  do  not 
apj)ear  to  select  their  habitat  based  upon 
specific  vegetation  or  topograjihy.  hut 
preferentially  select  areas  tliat  are  cold 
and  have  jiersistent  snow  cover  into 
mid-May  ((Copeland  e/  (il.  2010.  p.  233). 

persistent  snow  cov(!r  during  the 
denning  season  provides  a  thermal 
buffer  for  tlu;  kits  and  a  reluge  from 
predators  ((Copeland  e/  (il.  2010,  p.  234). 
\Volverines  (!xi)loit  a  relalivcdy 
unproductive  habitat  where  food  is 
scarce  hut  where  j)redation  and 
intersi)ecific  competition  are  nuluced; 
as  a  result,  they  r(!(inire  a  large  hoim; 
range  and  occur  at  low  densities  (Inman 
(it  (il.  2011,  p.  8).  Home  ranges  of  100 
to  1.582  s(]uare  kilometers  (km-)  (39  to 
(ill  .scpiare  miles  (mi-))  per  adult 
wolverine  have  been  re|)orted  in  the 
contiguous  United  .States  (Hornocker 
and  Hash  1981,  p.  1291;  Banci  1994,  p. 
117;  Cojjeland  1990,  p.  iii).  Adult  male 
home  ranges  ty]jically  overlaj)  that  of 
two  or  three  adult  females  (Banci  1994. 
p.  118).  R(;ported  densities  in  the 
contiguous  United  .States  range  from  one 
wolverine  per  05  km-  (25  mi^)  to  one 
wolverine  ])er  280  km^  (110  mi-) 
(Hornocker  and  Hash  1981,  p.  1290; 
(iopeland  199(),  j).  32;  Inman  at  al.  2011, 
p.  1).  A])proximately  18,500  knU 
(11,500  mi^)  and  40.000  km^  (15,000 
mi-)  of  mountainous,  high-elevation 
terrain  that  could  jirovide  suitable 
wolverine  habitat  are  estimated  to  occur 
in  (Colorado  (C^olorado  Division  of 
Wildlife  2010,  p.  Ki;  Inman  at  (il.  draft, 
j).  7;  our  calculations  based  on  our 
composite  habitat  model).  This  amount 
of  habitat  could  sup])ort  more  than  100 
wolverines  in  Ck)lorado  under  current 
conditions. 

Uahttionshij)  of  t ha  Exparimantol 
Popuhition  to  Racovarv  Efforts 

.Should  the  .state  of  Colorado  pursue 
reintroduction  of  North  American 


wolverines,  the  effort  woidd  occur  in 
the  Colorado  portion  of  the  .Southern 
Rocky  Mountains.  Any  reintroduction 
program  by  ('.olorado  I^arks  and  Wildlife 
(CFW)  would  fir.st  nuiuire  approval  of 
th(!  (iolorado  Barks  and  Wildliie 
(lommission,  as  well  as  the  .State 
Legislature  of  C’olorado.  The  designation 
of  an  NEB  area  centered  in  Colorado  is 
d(!.signed  to  facilitate  aj)])rovals  for  a 
reintroduction  within  the  .State  of 
(Colorado,  as  well  as  create  i)uhlic 
support  for  such  a  reintroduction  effort 
by  ensuring  that  com])atil)le  activities 
will  not  he  subject  to  the  regulation  of 
the  Act,  which  some  j)erceive  as  an 
undesirable  side-effect  of 
reintroductions  of  listed  s])ecie.s.  'I  bis 
would  be  the  first  effort  to  reintrodiu:e 
the  species  in  the  contiguous  United 
.States.  Colorado  is  an  appro])riate 
choice  for  several  reasons; 

•  Historical  records  document  the 
.s])ecies’  pres(!nc(;  in  the  Colorado  Rocky 
Mountains; 

•  The  primary  factors  leading  to  the 
wolverine’s  extirpation  from  Colorado 
(traj)j)ing  and  ])oi.soning)  are  now 
managed,  and  the  species  is  protected 
by  its  designation  as  a  .State  (mdangered 
sj)(;cie.s; 

•  Abundant  suitable  habitat  remains 
in  (Colorado  in  the  form  of  high- 
elevation  areas  with  deep  persi.stent 
spring  snow; 

•  'fhe  high  elevation  of  potential 
habitat  in  (Colorado  may  provitle  some 
])rotection  from  warming  tnmds  causiul 
l)y  climate  change  (Regonda  at  al.  2005, 
J).  37(i;  Rav  at  al.  2008,  j).  2;  McKelvev 
at  al.  20H',  pp.  2882  and  2894); 

•  in  2010,  the  Colorado  Wildlife 
(]ommi.ssion  went  on  record  in  support 
of  evaluating  a  reintroduction  and 
initiating  a  discussion  about 
reintroduction  w'ith  interested 
stakeholders.  'Fhe  .Service  and  other 
potential  partners  are  supportive  of 
ex})loring  a  State-led  reintroduction 
effort. 

'Fhe  primary  goal  of  this  recovery 
effort  is  to  reestablish  viable 
po])ulations  of  North  American 
wolverines  in  Colorado  that  would 
contribute  to  con.servation  of  the  sjjecies 
in  the  contiguous  United  .Stat(!s  and  also 
contribute  to  eventual  deli.sting  of  the; 
Dl’S,  should  li.sting  he  finalized.  A 
.secondary  goal  is  to  establish  high- 
(devation  refugia  in  the  event  climat(5 
change  begins  to  imjiact  wolverine 
populations  using  lower  (devation 
habitat. 

3’wo  rec:ent  instances  of  long-distance 
movements  by  male  North  American 
wolverines  have  been  documented 
(Inman  at  al.  2009,  entire;  Moriarty  at  al. 
2009,  entire).  In  2008,  a  male  wolverine 
was  photograj)hed  in  the  .Sierra  Nevada 


Mountains  near  d'ruckee,  California 
(Moriarty  at  al.  2009,  entire).  Cenetic 
testing  of  the  individual’s  hair  and  .scat 
mo.st  closely  matched  animals  from  the 
western  Rocky  Mountains,  which  would 
indicate  a  distance  traveled  of  at  least 
()00  km  (370  mi).  'Fhe  testing  also 
(hd'initively  ruled  out  the  possibility 
that  this  individual  was  descended  from 
the  historical  .Sierra  Nevada  po])ulation 
(Moriarty  at  al.  2009,  p.  100),  now 
thought  to  he  extinct.  In  2009,  a  young 
male  traveled  over  900  km  (500  mi) 
from  northwest(!rn  Wyoming  to  Rocky 
Mountain  National  Bark  in  (Colorado 
(Inman  at  al.  2009,  entire).  These  two 
animals  continue  to  reside  in  those 
habitats  into  which  they  moved.  Both  of 
these  in.stances  .suj)port  the  ])remi.se  that 
the  northern  Rocky  Mountain  wolverine 
population  is  continuing  to  exj)and,  to 
the  ])oint  that  .some  animals  are  making 
extraordinary  exploratory'  movements. 
'Fhey  also  suggest  that  suitable  habitat 
remains  outside  of  the  wolverine’s 
currently  occupied  range.  However, 
female  dispersal  is  documentcid  only  for 
shorter  distances  (Hornocker  and  Hash 
1981.  ]).  1290;  Coi)eland  199(),  ]).  91; 

Kyle  and  .Stroheck  2001,  p.  338; 

'Fomasik  and  C'.ook  2005,  j).  390; 

('egelski  at  al.  2000,  p.  200;  Auhry  at  al. 
2011,  j)]).  21-22;  Inman  at  al.  2011,  j). 

7).  Consecpiently,  the  likelihood  of 
multiple  females  and  males  moving  to 
the  southern  Rocky  Mountains  at  the 
.same  time  .so  that  a  genetically  healthy 
])opulation  could  he  founded  is  very 
low.  'Fherefore,  the  ])rohahility  of  a 
population  naturally  reestablishing  in 
this  disjunct  habitat  is  extremely  low. 

U)(:ation  of  tha  Nonassantial 
Expariinantal  Population 

3’he  ])ropo.sed  NEB  will  include 
Alamosa,  Archuleta,  Boulder,  Chaffee, 
(dear  Creek,  Cojiejos,  Costilla,  Custer, 
D(dta,  Dolores,  Douglas,  Eagle,  El  Baso, 
F’ixunont,  (jarfield,  Ciljiin,  Crand, 
(nmni.son,  Hinsdale,  Huerfano,  jackson, 
Jefferson,  La  Blata,  Lake,  Larimer,  Las 
Animas,  Me.sa.  Mineral,  Moffat, 
Montezuma,  Montrose,  Ourav,  Bark, 
Bitkin,  Buehlo,  Rio  Blanco,  Rio  Crande, 
Routt,  .Saguache,  .San  Juan,  .San  Miguel, 
.Summit,  and  'Feller  (bounties,  in 
(Colorado.  We  also  propose  to  include 
adjacent  counties  in  New  Mexico 
(Colfax,  Los  Alamos.  Mora,  Rio  Arriba, 
.Sandoval,  .San  Juan.  .San  Miguel,  .Santa 
Fe,  and  'Faos  Counties),  and  Wyoming 
(Albany  and  (dirhon  (’.ounties)  that  ha\'e 
suitable  habitat  contiguous  or  closelv 
adjacent  to  woh'erine  habitat  in 
Colorado.  If  a  wolverine  wen;  located  in 
OIK!  of  these  adjacent  areas  after 
translocations  took  j)lace.  it  mo.st  likely 
would  have  originated  from  the 
reintroduced  i)0])ulation  because  habitat 
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in  these  areas  is  eontiguous  or  closely 
associated  with  habitat  in  (Colorado 
when;  reintroductions  would  take  ])lace, 
and  far  removed  from  habitat  with 
established  wolverine  ])opulations,  the 
closest  being  the  Greater  S'ellowstone 
area  of  northwestern  Wyoming.  It  is 
possible  that  om;  c)r  more  wolvcn  ines 
could  move  from  the  Greater 
Yellowstone  area  to  the  NEP. 

Wolverines  that  make  such  a  move  will 
be  considered  ])art  of  the  NEP.  Ha.sed  on 
(nddence  of  only  a  single  wolverine 
moving  into  the  southern  Rockies  since 
the  early  2()th  century,  movements  such 
as  this  apj)ear  to  he  v(?ry  rare;.  The 
Southern  Rocky  Mountain  NEP  is 
aj)proximately  hounded  on  the  east  bv 
Interstate  25,  on  the  south  by  Interstate; 

25  and  Highway  550,  on  the  west  by  the 
Green  River,  Interstate  70,  and  the 
(]olorado-lJtah  .State  line,  and  on  the 
north  by  Interstate  80.  The  map  at  the 
conclusion  of  this  propo.sed  role 
illustrates  the  location  of  the  NEP  and 
its  relationshi])  with  the  rest  of  the 
North  American  wolverine  DP.S. 

Any  North  American  wolverines 
found  within  the  aforementioned 
counties  after  the  first  wolv(;rine 
relea.ses  will  he  considered  part  of  the 
N1']P.  Wolverines  occurring  outside  of 
the  NEP  will  be  treated  differ(;ntly. 
depending  on  their  origin,  if  known, 
and  their  probable  origin,  if 
undetermined.  Wolverines  occurring 
outside  of  the  NEP  that  are  known  to 
have  originated  from  the  reintroduced 
poj)ulation  (through  affixed  tags,  radio 
collars,  genetic  testing,  or  other 
definitive  means)  may  h(;  ca])tured  and 
returned  to  the  NEP  at  the  discretion  of 
GPW  and  the  Service  and  after 
consulting  with  the  .State  wildlife 
agency  where  the  animal  was  found  if 
outsicle  of  Golorado.  Wolverines  of 
unknown  origin  occurring  outside  of  the 
NEP  in  Idaho,  Montana,  Nevada, 

Or(;gon.  Utah,  Washington,  and 
Wyoming  will  be  considered  jjart  of  the 
threatened  DP.S  of  North  American 
wolverine  due  to  the  likelihood  that 
wolverines  from  the  threatened 
l)o]ndation  may  naturallv  disperse 
anywhere  in  these  states.  Wolverines  of 
unknown  origin  occurring  outside  of  the 
NEP  in  Golorado,  Arizona,  Kansas, 
Nebra.ska,  New  Mexico,  or  Oklahoma 
will  be  considered  to  have  originated 
from  the  experimental  population  due 
to  the  lack  of  other  ])lausihle  .source 
]K)pidations  in  the.se  states,  and  may  he 
caj)tured  and  returned  to  the 
reintroduction  area,  if  needed  for  the 
reintroduction  effort,  at  the  discretion  of 
GPW  or  the  Service  and  after  consulting 
with  the  .State  wildlife  agency  where  the 
animal  was  found. 


.Section  l()(j)  of  the  Act  requires  that 
an  experimental  population  Im; 
geographically  .se])arate  from  other 
nonexperimental  populations  of  the 
same  .speci(;s.  The  m;arest  suitable 
habitat  outside  of  the  propo.sed  NEP  that 
supports  a  North  American  wolverine 
po|)nlation  is  in  the  Wind  River 
Mountain  Range  of  Wyoming  (Inman  e/ 
(il.  201  1,  p.  7).  At  its  closest  j)oint.  the 
southern  Wind  River  Mountains  are 
a])])roximately  220  km  (137  mi)  from  the 
pro])osed  NEP.  I'his  distance  is  within 
the  disi)ersal  cai)al)ilitie.s  of  male 
wolverines  as  demonstrated  by  the 
movement  of  wolverine  M5(i  from  the 
Wind  River  Range  to  the  .Southern 
Rocky  Mountains  in  2009  (Inman  et  al. 
2009,  Fig.  1),  but  is  apparently  further 
than  females  are  able  to  travel  through 
un.sintahle  habitat.  The  largest 
documented  female  movement  occurred 
in  2010  in  the  North  Ga.scades  of 
Washington  (Aubry  et  al.  2011,  pp.  21- 
22).  In  that  instance,  a  radio-collared 
female  wolverine  moved  an  air-line 
distance  of  aj)proximatelv  233  km  (145 
mi)  over  a  44-day  period.  During  this 
movement,  hercour.se  generally  stayed 
within  .suitable  wolverine  habitat  (as 
defined  by  (iopeland  et  al.  (2010,  p. 

242))  and  was  never  more  than  about  19 
km  (12  mi)  from  suitable  wolverine 
habitat  (as  d(;fined  by  the  (io])eland  et 
al.  (2010)  model).  In  general,  female 
wolverines  tend  to  establish  home 
ranges  adjacent  to  their  natal  honu; 
range,  and  dispersal  is  document(;d  onlv 
for  lesser  ilistances  than  males  routinelv 
travel  (Hornocker  and  Hash  1981,  ]). 
125)0;  (iopeland  1990,  p.  91;  Kyle  and 
.Strobeck  2001,  p.  338;  Tomasik  and 
Gook  2005,  ]).  390;  Gegelski  et  al.  2000, 

]).  200,  Inman  et  al.  2011,  j).  7).  It  would 
require  multi])le  females  and  males 
moving  into  an  area  at  the  same  time  for 
a  wolverine  population  to  establish 
naturally  in  the  .Southern  Rocky 
Mountains.  Ba.sed  on  the  best 
information  currently  available  to  us 
regarding  wolverine  movements,  we 
find  this  scenario  unlikely  to  haj)pen. 
Gon.sequently,  the  likelihood  of  a 
population  naturally  reestablishing  in 
the  jji'opo.sed  NEP  is  minimal,  and  we 
consider  the  pro])osed  NEP  to  he 
geographically  .sej)arate  from  other 
nonexperimental  populations  of 
wolverines. 

Golorado  is  within  the  historical  range 
of  the  North  American  wolverine 
(Aubry  et  al.  2007,  j).  2150).  The  species 
is  believed  to  have  been  extirpated  from 
the  State  and  surrounding  habitat  in 
southern  Wyoming  and  northern  New 
Mexico  bv  the  (;arlv  1900s  (Auhrv  et  al. 
2007,  pp.'2150  and  2155).  From  1979 
through  1990,  researchers  conducted  12 


.studies  in  Golorado  attempting  to 
document  the  jiresence  of  wolverine  or 
Ganada  lynx  [Lyn.x  canadensis) 

(Golorado  Division  of  Wildlife  2010,  p. 
5).  These  .studies  used  snow  tracking, 
remote  cameras,  and  snares.  As  a  result 
ofthe.se  and  subsequent  surveys,  the 
Golorado  Division  of  Wildlife  concluded 
that  if  any  wolverines  remained  in 
(iolorado,  they  did  not  re])re,sent  a 
viable  ])opulation.  The  2010  12-month 
finding  tioncluded  that  Golorado  was 
within  the  current  range  of  the  species 
(due  to  the  documented  pre.sence  of  one 
male  wolverine  in  the  state),  hut 
reestablishment  of  a  poj)ulation  has  not 
occurred  (75  FR  78035,  December  14, 
2010).  Thus,  we  consider  the  NE]P  area 
to  be  unoccuj)ied  by  a  wolverine 
poj)ulation.  despite  the  documented 
pre.sence  of  a  lone  adult  male  wolverine. 

In  Wyoming,  North  American 
wolverine  jjopidations  currently  occur 
in  the  Greater  Yellowstone  Ecosystem  in 
the  northwe.stern  corner  of  the  .State 
(WGE  2010,  ]).  IV— 2-90).  We  are  not 
aware  of  any  wolverine  populations  in 
the  southeastern  portion  of  the  .State, 
which  includes  Alhanv  and  Garbon 
(bounties  within  the  propo.sed  NEP 
reintroduction  area.  The  only  verifiable 
record  of  wolverines  in  New  Mexico 
that  we  are  aware  of  was  a  singh; 
individual  rej)orted  near  Taos  in  1800 
(Auhrv  et  al.  2007.  p.  2150).  Although 
other  unverified  reports  have  occurred 
(e.g.,  Frey  2000.  p.  21),  we  find  that  the 
lack  of  j)hy.sical  evidence  associated 
with  these  records  makes  them 
unreliable  evidence  of  wolverine 
distribution  patterns  (McKelv(;y  et  al. 
2008,  entire).  The  southern  limit  for  the 
species  in  the  Rocky  Mountains  may 
have  be(;n  northern  New  Mexico  (Frev 
2000,  j).  21;  Aubry  et  al.  2007,  p.  2150). 
However,  it  is  not  certain  whether  the 
southernmo.st  hi.storical  records 
re})re.sented  reproducing  pojjulations  or 
dispensers  (Banci  195)4,  p.  102). 

North  Amoric:an  wolverines  r(;(|uire 
large  blocks  of  suitable  habitat  due  to 
their  sizeable  home  range  requirements 
and  territorialitv.  Average  home  ranges 
of  resident  adult  females  in  central 
Idaho  were  384  km-  (148  mi-),  and 
average  home  ranges  of  resident  adult 
males  were  1.522  km^  (588  mi-) 
(Goj)eland  15)5)0,  p.  50).  Wolverines  in 
Glacier  National  Park  had  average  adult 
male  home  ranges  of  45)0  km-  (15)3  mi^) 
and  adult  female  home  ranges  of  141 
km-  (55  mi-)  (Gopeland  and  Yates  2000, 
p.  25).  Wolverines  in  the  Greater 
Yellowstone  Eco.system  had  average 
adult  male  home  ranges  of  75)7  km^  (311 
mi^).  and  average  adult  female  home 
ranges  of  325)  km-  (128  mi^)  (Inman  et 
al.  2007a,  p.  4).  There  are  numerous 
areas  with  the  Golorado  Rockv 


Mountains  that  could  survo  as  suitalih; 

(('Opuland  e/  al  2010,  Fi«. 
host;  aroas  havo  porsistont  sprino 
snow  covor  duo  to  hi^h  olovation  and 
i<i\o  fjrKo  l)locks  of  contiguous  habitat 

Mt  Jv!”/- Hivision 
ol  W  ildlito  2010.  pp.  11-12  and  20). 

orsistont  sj)ring  snow  covor  is 
considorod  an  ossontial  haliita't 
roqunoinont  for  succossful  roproduction 
U)|)(dand  o/  al.  2010.  p.  224).  Lan.o 

l)locks  ofliahital  undor  public  " 
ownorship  (primarily  tho  U.S.  Forost 
Sorvico  (IJSFS)  and  National  Park 
Sorvico  (NI\S))  promoto  uniform 
«»nnapmont  of  tho  spocios  and  improve 
Ho  likol.hood  of  broad  public  support, 
hi  addition,  aroas  within  tho  Southorn 
Kockios  arc  liktilv  to  persist  as 
»„lv„rino  h.|,ilal  i„ 

no’  (il-  2011.  Table  2). 

Both  of  tho  ftuloral  agencies  that 
manage  mtist  of  tho  potential  habitat 
witJnn  tho  proposed  NFF  have 
nxporionco  managing  North  American 
wolverines  and  their  habitat.  The 
wolverine  is  found  in  .several  National 
I’ore.s-ts  managed  by  the  USFS.  The 
nSFS  has  designated  the  \volverine  a 
sensitive  species."  which  means  that 
tim  species  and  its  habitat  are  given 
special  consideration  during 

irio^n (IHSFS  2000. 

P-  10).  I  he  NPS  promotes  the 
(xin.servation  of  all  fed,;rally  listed  and 
candidate  sjjocies  according  to  (heir 
National  l^irk  Serx  ice  Management 
l  o  iciesof  2000  4.  4.  2.  2  which  states 
I  ho  Service  will  survev  for.  protec  t 

ahd  strive  to  recover  all  species  native 

to  the  national  park  svstein  units  that 
are  listed  under  the  FSA.  The  Service 

Npi  n  '"‘'"I  ‘^Hligations  under  the 
Nl  S  Oiganic  Act  and  the  FSA  to  both 
jiroactively  conserve  listed  species  and 
Jirevent  detrimental  effijcts  on  these 
sjiecie.s."  The  wolverine  is  found  in 
sex-era  1  National  Parks  in  Alaska,  as  well  ' 
as  l^Iacier.  Grand  Teton.  North 
Ga.scades  and  Velloxvstone  National  j 

I  arks  m  the  contiguous  United  States  i 
(.nr,s,„|ui!„liy.  Iho  NI>,S  is  alsc,  familiar  , 
With  manageimmt  of  the  species.  As  i 
previon.sly  noted,  an  area  encompassing  i 
Koc.ky  Mountain  National  Park,  within  ; 
the  propo.sed  NE1>  i,,  Colorado,  has  ( 

supported  a  single  male  xvolverine  for  1 

apiiro.xiinately  2  years  (Inman  at  al.  i 

2009,  entire).  c. 
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GVm.s-e.s-  of  Extirpation  am!  Likaliliood  of 
I  opulaiion  lioHstahli.dinwnt  and 
Survival 

Wolverine  habitat  in  Colorado 
rejiresents  a  sizeable  area  of  fornierlv 
occupied  North  American  xvolverine 
habitat.  The  factors  that  likelv  led  to  the 
si)ecie.s  extirpation  from  thi.s  State 
iiearly  loo  years  ago.  specifically 


unregulated  trapping  and  iioi.soning.  are 
no  longer  a  threat.  Since  that  time 
management  and  legal  protections  for 
lie  xvolverim;  have  improved  for  the 
ollowmg  „s,s„„s 

Wildlife  2010.  p.  1.'-,): 

•  *  '"><1  hunting  of  xx’olverines 

IS  no  longer  alloxved  in  the  State 
(Colorado  Revised  Statutes  (CRS  22-2- 
10.'-)); 

•  The  xvolverine  is  designated  an 
mulangen'd  spi'cies  under  the  Statcj’s 
iMidangered  Species  statute  (State  of 
Colorado  2012.  p.  in); 

•  ('olorado  restricts  the  use  of 
lioi.sons.  leg-hold  trap.s.  kill-tvpe 

•i'‘‘PPing 

(State  of  (.olorado  1990.  p.  i); 

,1  *  has  propo.sed  listing 

tlm  I  'stinct  population  .segment  of  the 
North  American  xvolverine  as 
tlireatened  in  the  contiguous  United 
Mates,  if  the  listing  and  thi.s  NFP  rule 
an;  finalizi'd.  intentional  take  of 
wo  x^orines  xvould  he  prohibited  in  the 
JMlsP  area; 

'Vyoming classifies  the  xvolverine  as  a 
fxvf''rn  "  Coii.serx-ation  Neial 

(  Vf.l-n  2010.  p.  lV-i-9).  The  xvolverine 
doe.s  not  receive  jirotection  under  Nexv 
Mexu.o  State  laxx-;  the  sjiecii's  is 
iuformally  listed  as  "apparentlv 
oxt.rpated”  (ITey  2000.  p.  21 ).  rhore  are 
I'o  l‘;Kal  tra])ping  .seasons  for  xvolverines 
m  Wyoming  and  Nexv  Mi-xico,  which 
means  that  trajiiiing  of  xvolx'ia  iiK's  is  not 
permitted  in  these  states. 

Ilolaa.'ia  Procadaras 


North  Anua-ican  xvolverines  xvould  he 
released  only  after  nec(;.s.sarv  approvals 
from  the  Parks  and  Wildlih*’ 
Commission  and  State  Legislature  were 
receix-ed  after  xvhich  a  suitable 
management  framexvork  xvould  he 
developed  by  the  State  of  Colorado,  in 
coojieration  with  the  Service  and  other 
partners.  Adapt ix-e  management 
pnnci])le.s  xvould  he  u.sed  during 
nantroduction  efforts  to  a.s.si.st  in  the 
col  ection,  relea.se.  and  manageimmt  of 
uol vermes,  and  are  jiarticularlv 
miportant  as  thi.s  xvould  he  the  first 
atteinjit  to  reintroduce  xvolverines  in  the 
contiguous  United  States.  Les.sons 
learned  early  xvould  he  apjilied  to  efforts 
m  .suh.secpient  years  and  at  future  sites. 
Several  iiartners  from  State  and  luahaal 
agencies  and  privati;  organizations  have 
iK.ld  txvo  xvorkshops  di.scu.ssing 
i'e.storation  of  the  .species  in  the 

Cnited  States.  A  xvorking 
clraf  inethodology  is  being  developed 
tiy  the.se  jiartners  that  iire.smits 
guidelines  for  translocation  of  the 
species  and  jiost-ndea.se  monitoring 
(Inman  at  al.  draft,  entire).  The  details 
presented  m  thi.s  section  come  from  tiiat 


"■C!  wurking  .Iran, 

<ix-ailahle  information  on  the  subject. 
Uonor  Sile(.s) 

)f  Donor  Site(.s)  may  include  any  North 
American  iiojnilation  of  xvolverines  in 
,.s  Ataska  or  Canada.  Factors  that  xvill  he 
considered  xvhen  choosing  the 
-  location(.s)  from  xvhich  xvolverines 
would  he  captured  for  relea.se  in 
(.olorado  xvould  include: 

•  Sustainahilitx'  of  nmiovals- 

•  Familiarity  of  potential  donor 
imimals  with  food  sources  and  mortality 
n.sks  ill  the  release  area; 

•  Cenetic  composition  of  potential 

donor  animals: 

•  Translocation  logistics;  and 

•  Support  of  provincial  or  .state 
goyernment. 

Snstainahility  of  rainovals — Any 
North  American  wolverines  released  in 
Colorado  xvould  he  cajitured  from  a  wild 
population  because  there  are  no  cajitive 
iioeding  facilities  that  provide  animals 
(oi  release.  Removal  of  wolxmrines  from 
fi  donor  site  must  he  su.stainahle;  that  is 
fHi  no  long-term  harm  to’ 
the  donor  population.  Thi.s  i.ssiie  is 
dismissed  in  detail  in  the  folloxvini- 
■section.  " 

Familiarity  of  potential  donor  animals 
lyth  food  soarces  and  mortal itv  risks  in 
the  release  area~Nor\h  Ameri’can 
wolvmines  relea.sed  in  Colorado  should 
huve  a  familiarity  with  food  sources  and 
moitahty  risks  in  the  release  area. 
Succe.ssful  reestahli.shnient  of  a 
popiilation  deiiends  on  the  survival,  site 
luioJity.  and  rejiroduction  of 
trmi.slocated  individuals.  It  is  jire.siimed 
•hat  the  more  familiarity  a  rehmsed 
mnmal  has  xvith  available  foods  and 
potential  mortality  sources,  the  more 
ikoly  it  xvill  survive,  remain  in  the 
nilea.se  area,  and  succe.ssfullv 
reproduce  Potential  causes  of  niortalitv 
m  (.olorado  could  include  starvation 
ax-alanche.  and  predation  hv  black  hears 
/r.si/.s  amerwanas]  or  mountain  lions 
{Puma  coneolor].  For  (;xample,  a 
wolverine  captured  from  a  donor  site 
cmdainmg  mountainous  habitat  xvould 
likely  have  more  familiarity  xvith  ri.sks 
posed  by  avalanches  than  an  individual 
(lajitured  from  flat  tundra  habitat. 

Similarly,  if  predation  contrihutes  a 
substantial  portion  to  the  donor 
wolverines’  diet,  a  familiaritv  xvith  prey 

connnon  in  (:c,h)ra,l(),.such  as  marnlot.s, 

2 'll  likely  improve  survix'al,  site; 
fidelity,  and  reiiroductive  succe.ss 
I  here  is  a  possibility  that  not  enough 
donor  animals  from  mountainous 
habitat  similar  to  habitat  in  the  NFP 
areas  xvould  he  found.  In  that 
circumstance,  some  donor  animals 
•iiiglit  he  collected  from  flatter,  mon* 
ojieii  luihitatsofthe  Arctic  tundra  of 
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(lanada  or  Alaska.  Wolverines  are  mor(! 
numerous  iu  these  areas  ami  more  easily 
(:a])lure(i,  ami,  due  to  th(!ir  availal)ility, 
may  he  used  iu  addition  to  mouutaiu 
animals  to  augment  total  uumhers  of 
donor  animals.  In  addition  to 
augmenting  the  numl)(!rs  of  donor 
animals  availahh;,  this  would  also  serve 
to  spr(;ad  the  impact  of  removals  across 
more  i)ojmlations  as  well  as  provide  an 
opportunity  to  ex})erinientally  test  the 
apj)ropriateness  c)f  c:onducting 
reintroductions  with  these  individuals. 

(i'ene//f;  composition  of  potcntiol 
donor  aniincds — North  American 
wolverine  restoration  in  Colorado 
should  consider  whether  to  reintroduce 
animals  from  the  closest  available 
geographic  |)opnlation.  the  closest 
genetic  jjopnlation,  or  a  mixture  of  both. 
Th(!  draft  j)rotocol  developed  for  the 
.southern  Rot:ky  Mountains  eliminates 
the  ])o.ssihility  of  using  donor  sites 
within  the  propo.sed  DPS  area  due  to  the 
.small  size  and  already-reduced  gtmetic 
endowment  in  this  area,  'rherefore.  the 
nearest  ])otential  donor  site  is  in  the 
Canadian  Rocky  Mountains  of  British 
Colnmhia  and  Alhcnta.  Using  the  clo.sest 
(Canadian)  geogra|)hic  ])opnlation 
assumes  that  some  local  adaption  to 
t:onditions  in  the  Rocky  Mountains  has 
occurnul.  However,  little  is  known 
about  genes  that  may  influence  local 
adaptations  of  wolverines,  and  there  is 
no  scientific  information  showing  that 
wolverines  have  adapted  geneticallv  to 
local  conditions  in  any  way.  Based  upon 
what  is  currently  known  regarding 
wolverine  genetics,  choosing  animals 
with  a  genetic  profile  that  is  most 
similar  to  historical  ))oj)ulations  in  the 
Southern  Rocky  Mountains  could 
]jotentially  create  a  genetic  bottleneck. 
We  believe  that  the  best  strategy  may  he 
a  combination  of  both  considerations. 
This  ajjproach  would  mix  individuals 
from  multiple  ])opidations,  thereby 
maximizing  genetic  diversity,  which 
would  in  turn  provide  a  broad  range  of 
characteristics  from  which  local 
ada])tations  could  eventually  occur. 

Tronslocotion  logistics — 
Translocation  logistics  are  an  important 
consideration  in  conducting  a 
reintroduction  i)rogram  that  makes 
efficient  use  of  limited  resources  and 
minimizes  stress  to  translocated 
animals.  Logi.stics  planning  would  he 
com])leted  jirior  to  collecting  animals 
for  translocation.  Details  would  vary 
de])endiug  on  origin  of  donor 
population(s),  hut  will  include: 

•  I’rotecting  the  health  and  safetv  of 
both  wolverines  and  associated  human 
per.sonnel; 

•  Securing  all  nece.ssarv  permits  for 
animal  transport: 


•  Developing  a  protocol  and  .schedule 
for  veterinary  inspections; 

•  Determining  necessary  air  and/or 
ground  transportation  of  animals; 

•  Meeting  requirements  for  shipping 
containers;  and 

•  R(!adying  a  holding  facility  for 
animals  i)rior  to  their  relea.se. 

Support  of  provinciol  or  state 
government — Bocal,  state,  and 
provincial  govermmmts  should  .supj)ort 
goals  of  the  reintroduction  effort. 

Specific  provincial  or  state  njgulations 
would  h(!  followed.  If  a  ])rovincial  or 
slate  government  o|)})o.sed  removal  of 
wolverines  from  their  jurisdiction  for 
translocation  to  Colorado,  that  donor 
pojjulation  would  no  longer  he 
considered.  Active  participation  by  all 
affected  ag(mci(!s  would  he  encouraged. 

Number  of  Release  Animals 

We  would  consider  the  likelv  home 
range  size,  ideal  sex  ratio,  and  desired 
jjopidation  density  in  determining  the 
nnmher  of  North  American  wolverines 
to  h(!  rel(!ased  (see  lliologiccd 
Information  .section).  A  typical  adult  sex 
ratio  is  ajjproximately  two  males  for 
every  five  females  (2M;.'>F).  These  .seven 
animals  would  likelv  reepure  a 
maximum  of  2,001)  km-  (770  mi-)  of 
suitable  habitat.  'I’he  actual  number  of 
animals  released  and  the  time  nuiuired 
to  r(;ach  20  perciait  ot:cupation  would 
depend  on  rates  of  survival  and 
reproduction. 

An  initial  release  of  a  small  number 
of  North  American  wolverines  would 
maximize  opportunities  to  implement 
adaptive  managennent  with  a  minimum 
potential  loss  of  animals.  However  it 
would  also  diminish  the  opportunity  for 
early  .success  and  minimize  genetic 
diversity.  Although  the  exact 
reintrocluction  protocol  that  may  be 
used  will  not  he  known  until  and  unless 
a  program  is  apjiroved  bv  the  State  of 
Colorado,  principles  of  adaptive 
management  would  he  employed  when 
determining  comjjosition  of  released 
animals. 

Season  of  Capture  and  Method  of 
Rtdease 

'I’here  are  two  j)otential  timeframes  for 
ca])tnre  of  North  American  wolverines: 
(1)  A  spring  cajjture  (Aj)ril-Mav)  of 
males  and  non-lactating  females,  which 
would  eliminate  the  need  to  deal  with 
jnegnant  females  and  ])otential  loss  of 
litters;  or  (2)  an  early-winter  cai)tur(; 
(Novemher-Decemher)  of  males  and 
pregnant  females,  which  would  require 
adclressing  pregnant  females  and 
potential  litter  loss,  hut  could  also 
iuqjrove  the  chances  of  reintroduction 
success.  No  firm  decision  has  been 
made  between  the  use  of  a  sjjring  or 


early  winter  capture  protocol.  This  and 
other  protocol  questions  will  he 
addressed  if  CBW  decides  to  i)ur.sue  a 
reintroduction  program. 

3'here  are  also  different  rehxise 
.strategies:  (1)  A  soft  releast;,  which 
would  reejuire  holding  animals  in  a  pen 
at  the  relea.se  site  for  a  ])eriod  of  time 
prior  to  release  to  habituate  animals  and 
increase  site  fidelity;  (2)  a  .semi-hard 
release,  which  would  release  animals 
directly  into  the  wild  at  a  location  that 
has  previously  been  provisioned  with 
carcasses  to  increase  .survival;  or  (3)  a 
hard  release,  whic:h  would  release 
animals  directly  into  the  wild  with  no 
provisioning.  I’he  nltimate  choice  of 
relea.se  ojition  will  depend  on  the  sites 
.selected  for  releases  and  available 
infrastructure  to  .suj)port  cajjtive 
maintenance. 

An  early-winter  caj)ture  with  a  .semi- 
hard  rehiase  has  several  advantages.  It 
may  iinjirove  both  survival  (through 
l)rovisioning)  and  site  fidelity  (if 
females  have  newborn  young  present). 
Reduced  movements  due  to  the 
pre.sence  of  a  litter  could  result  in 
females  remaining  in  high-elevation 
habitat  on  public  lands  and  .s|)ending 
le.ss  time  at  lower  elevations  where 
contact  with  roads  and  humans  is  more 
likelv.  Early  reproduction  reduces  the 
time  needed  to  achieve  desired 
reoccupation  of  j)otential  habitat  and 
coidd  also  increase  gemetic  diversity  at 
the  reintroduction  site,  particnlarly  if 
])at(!rnity  includes  males  that  were  not 
tran.sk)cated.  Brovisioning  would 
imj)rove  food  availability  during  a  time 
of  limited  resource  availability.  Food 
availability  is  believed  to  lx;  a  limiting 
factor  in  reproduction;  therefore, 
inovisioning  may  improve  litter 
survival. 

If  post-ndease  .survival  is  .satisfactory 
under  an  early-winter  capture/semi- 
hard  release  scenario,  this  strategy 
would  continue  for  suhseciuent  releases. 
If  not.  partners  would  reassess  both  the 
.season  of  ca|)ture  and  method  of  release 
to  determine  what  changes  are 
ai)j)ropriate. 

Capture  Techniejues 

In  mo.st  in.stances,  the  cooperating 
agency  at  the  donor  site  would  lead  tin; 
cajiture  effort.  Sjjecific  state  or 
j)rovincial  regulations  would  he 
followed.  The  method  of  capture  mav 
vary  depending  on  the  donor  site. 
Darting  from  a  helicoj)ter  works  well  in 
more  o])en  habitat:  however,  trapping  is 
preferred  in  forestcxl  habitat.  Box  tra})s 
have  been  used  successfullv.  Trap 
transmitters  may  be  used  to  determine 
if  trap  doors  are  shut.  Use  of  prebaiting 
and  remote  cameras  at  the  trap  site 
would  also  he  con.sidered.  Standard 
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biomedical  protocols  would  be  followed 
for  any  immobilization  with  anesthesia 
(Fahlman  e/  (il.  2()()8:  Arnemo  e/  al. 

2011).  A  field  asse.ssment  following 
darting  or  trapj)ing  would  be  conducted 
to  determine  the  animal's  snitabilitv  for 
translocation.  The  a.ssessment  would 
dettamine  weight,  .sex.  general  health. 
r(5|)ro(lnctive  .status,  and  (Kstimated  age 
of  the  individual.  Only  animals  that 
meet  the  necessary  criteria  would  he 
retained  for  translocation.  Retaimul 
animals  would:  (1)  He  treated  for 
j)arasites.  (2)  have  blood  and  hair 
samples  tak(m  for  genetic  analysis,  and 
(3)  he  vaccinated  for  rabies,  canine 
distemper,  and  ])lague.  They  would  tlum 
he  placed  in  a  suitable  transport  crate 
and  taken  to  a  transport  site  by 
responsible  personnel.  All  efforts  would 
he  made  to  minimize  the  time  an  animal 
spends  in  a  crate.  As  soon  as  possibh;. 
animals  would  he  transported  to  a 
holding  facility  near  the  release  site. 

Holding  Facility 

Immediately  j)rior  to  departure  and 
again  upon  arrival  at  the  holding 
facility.  North  American  wolv(;rines 
would  he  inspectcul  hv  piasonnel 
trained  to  evaluate  the  animals’ 
condition.  Wolverines  would  then  he 
transferred  to  larger  holding  |)ens.  A 
veterinarian  would  Ik;  on  call  while 
animals  are  at  the  holding  facility. 

While  at  this  facility,  wolverimis  should 
h(!  fed  a  variety  of  foods  similar  to  what 
th(;y  likely  would  encounter  in  the 
relea.se  area.  Kai;h  animal  would  he 
fitted  with  a  satellite  collar  and 
surgically  imjilanted  with  a  radio- 
transmitter  prior  to  relea.se.  At  this  time, 
ultrasounds  also  would  he  conducted  on 
all  females  to  determine  pregnancv 
status  (assuming  early-winter  capture). 
Time  at  the  holding  facility  should  hi; 
minimized. 

Release  Into  the  Wild 

For  a  semi-hard  release,  a  site;  with 
large  boulders  would  he  provisioned 
with  ample  frozen  ungulate  carca.s.ses 
and  covered  with  snow,  except  for  a 
tunnel  entrance  leading  under  the 
houlders.  The  crate  would  he  placed  at 
the  tunnel  entrance  and  a  female 
relea.sed  into  the  tunnel.  This  would 
provide  the  animal  with  a  secure 
environment  and  a  known  food  source. 
Remote  cameras  placed  in  the  vicinitv 
of  the  release  could  document  use  at  the 
site.  If  the  area  were  frecpiented  hv  the 
wolverine,  the  site  could  he  provisioned 
with  additional  carca.sses.  Location  and 
timing  of  ])rovisioning  woidd  he 
mollified  as  needed  depending  on  site 
use  and  weather. 


Po.st-Release  Monitoring 

Throughout  the  reintroduction 
project,  there  would  hi;  au  ongoing 
as.sessment  of  release  procedures. 
Modifications  to  the  protocol  would  he 
made  if  necessary,  to  ensure  the  highest 
prohahility  of  survival  foriiach  North 
American  wolverine  relea.sed  in 
Colorado.  Additionallv,  post-ridease 
moidtoring  would  as.sess  the  long-term 
succe.ss  of  this  reintroduction  project 
through  detiirmining  survival, 
reproduction,  recruitment,  and  habitat 
occupancy.  Noninvasive  techniipies 
such  as  telemetry,  remote  camera 
surveillance,  snow  tracking,  hair  snares, 
and  .scat  .sampling  would  he  used. 
Noninvasive  techniipies  are  iireferred 
hecause  they  are  le.ss  ili.sru|3tive  to  the 
animal  and  are  le.ss  expensive  than 
trajiping. 

It  is  anticipated  that  this 
reintroduction  jiroject  would  require  a 
minimum  of  4  years  of  relea.ses. 
Monitoring  data  would  he  evaluated 
annually  to  a.s.sess  the  current  status  of 
the  reintroduced  population  and  the 
need  to  augment  with  additional 
animals.  If  we  determine  that  .some 
factor  |)recludes  successful 
estahlishment  of  a  viable  po])ulation, 
reintroiluctiou  efforts  would  he 
discontinued  for  the  site.  Any 
wolverines  remaining  within  the  NFF 
after  reintroiluctions  took  place  would 
remain  under  the  NEF  regulatorv 
regime,  even  if  further  introductions 
were  ahandoned. 

Any  reintroduced  North  American 
wolverines  that  have  dispensed  into 
poor  habitat,  are  injured,  or  are 
malnourished,  may  he  cajitured  and 
rehabilitated  or  euthanized. 

Rehabilitated  animals  could  he  re- 
released  or  sent  to  an  accredited  zoo. 
Decisions  to  cajiture,  rehabilitate,  and/ 
or  euthanize  would  he  made  on  a  case- 
hy-ca.se  basis  by  |)erndtting  authorities 
and  ])er.sonnel  trained  to  accuratelv 
determine  the  prognosis  for  the  animal. 

Donor  Stock  Assessment  and  Effects  on 
Donor  Popniations 

North  American  wolverines  used  to 
establish  an  experimental  population 
would  come  from  wild  populations  in 
western  Canada  or  Alaska.  Wolverines 
in  we.stern  Canada  and  Alaska  are  not 
listed  under  the  Act  or  under  (Canada’s 
functional  equivalent,  the  .Species  At 
Risk  Act.  Wolverine  jiopulations  at 
donor  sites  would  he  monitored  to 
ensure  that  no  harm  is  done  to  the 
source  pojiulation  due  to  the  removal  of 
too  many  animals.  Most  North 
American  wolverines  are  currentlv 
found  in  western  Canada  and  Alaska, 
where  they  persist  everywhere  that 


suitable  habitat  is  available  (Z.'i  FR 
78033).  Range  reductions  have  not  heen 
documented  in  Alaska,  Yukon. 

Northwest  Territories,  or  British 
(Columbia  ((lopeland  and  Whitman 
2003,  ]).  073).  The  wolverine  po])ulation 
is  estimated  at  more  than  13,000  adult 
animals  in  western  ('anada  (COSEWIC 
2003,  ]).  22).  No  |)o|)ulation  estimates 
are  available  for  Alaska,  hut  based  upon 
the  amount  of  available  habitat,  it  is 
reasonable  to  assume  that  several 
thousand  wolverines  are  jiresent. 
Trapping  occurs  throughout  we.stern 
Canada  and  Alaska,  with  more  than 
1.000  animals  harvested  annually 
((Copeland  and  Whitman  2003,  j).  080). 
An  estimated  10  to  20  individuals 
would  he  taken  annually  for  at  least  4 
years  for  translocation  into  Colorado. 

We  do  not  anticipate  that  this  level  of 
removal  of  wolverines  for  translocation 
will  imjiact  donor  ])oj)ulations. 

Status  of  Proiiosed  Popalation 

In  our  ])ropo.sed  rule  to  list  the 
wolverine  DI’.S  in  the  contiguous  United 
.States  jnihlished  concurrently  with  this 
pro])o.sed  NEF,  we  also  jnihlished  a 
jnojio.sed  sjiecial  rule  under  .section  4(d) 
of  the  Act  to  refine  which  jirotections  of 
the  Act  a])])ly  to  the  jnojio.sed  DF.S.  The 
])ro|)o.sed  sjiecial  rule  concludes  that 
effects  to  wolverine  habitat  from  climate 
change  is  the  jirimary  threat  to  the  DF.S 
and  that  trajijiing,  hoth  legal  targeted 
trajijiing  of  wolverines  and  incidental 
tra|)|)ing  of  wolverines  while  jnirsuing 
other  sjiecies.  are  threats  to  the  DF.S  in 
concert  with  climate  change.  Other 
human  activities  occurring  in  wolverine 
habitat  either  do  not  negatively  affect 
the  Sjiecies.  or  they  occur  at  such  a 
smali  scale,  as  not  to  he  threats. 

We  believe  that  a  similar  ajijiroach  to 
jirohihitions  on  take  identified  in  the 
jirojio.sed  section  4(d)  rule  is  also 
ajijirojiriate  in  the  jirojiosed  section 
1()(j)  area,  with  one  excejition.  In  the 
larger  DF.S  area  covered  hv  the  jirojiosed 
sjiecial  rule  (section  4(d)),  incidental 
trajijhng  of  wolverine  during  trajijiing 
for  other  sjiecies  is  jirohihited.  In  the 
jirojiosed  section  1()(j)  area,  we  do  not 
think  that  it  is  necessarv  for  the 
conservation  of  wolverine  to  jirohihit 
inc.idental  trajijiing  of  wolverine  during 
lawful  trajijiing  for  other  sjiecies.  This 
difference  in  ajijiroach  is  due  to  (1) 
Regulations  in  (Colorado  that  jirohihit 
the  use  of  various  manners  of  take  (i.e., 
leg  hold  or  body  grijijiing  trajis,  instant 
kill  trajis,  and  snares  with  small  stiijis) 
in  recreational  trajijiing  of  furhearers 
and  (2)  trajijiing  of  jiredators  in 
resjionse  to  livestock  conflicts  is  tightly 
regulated  in  Colorado  to  jirevent 
widesjiread  use  of  trajis  that  may  injure 
non-target  sjiecies  (Odell  2012,  jiers. 


(  oniin.)  J  hoso  njgulf, lions  rodiico  tlie 
(  hancos  that  incidontal  traj^ping  would 
(K.uir  o  tho  point  that  this  risk  hiotor  is 
not  a  thr(!at  lo  wolvorinns  in  most  of  tho 
NLl  aroa,  and  would  not  throaton  a 
nuistahlishod  p()])nlation. 

In  tho  small  |)ortions  of  tho  NhT  in 

NowMoxiooand  Wyoming,  incidontal 

>*aj)ping  IS  moro  likolv  to  occur  Thoso 
aroas  roprosont  small  portions  of  tho'  ' 
ovorall  wolvorino  habitat  in  tho  NEP 
(apj)roximaloly  1()  porcont  of  tho  NEP) 

■so  althongh  incidontal  tako  ispossihlo’ 
in  flH;.so  stalos.  it  is  not  likolv  to  occur 
nHinontly.  and  is  not  likolv  to  throaton 
ho  ovorall  NEP  if  ono  is  ostahlishod.  In 
hn  mtorost  of  minimizing  rognlation  to 
wliat  IS  nocossarv  to  achiovo 
noinsorvation,  it  is  in  tho  host  intorost  of 
wolvorino  consorvation  not  to  prohibit 
mcidontal  tako  from  trapping  in  tho 
NEl  .  T  horoforo,  tako  of  wolvorinos 
ilunng  othorwi.so  lawful  activitios  in  tho 
NE  IS  not  oxpoctod.  oxcopt  for  tho  low 
piohahihty  of  incidontal  tako  occurring 
line  to  trapping  of  othor  spocios  in  tho 
■small  portion  of  tho  NEP  in  Wvoining 
and  Now  Moxico.  ^ 

Iho  jirojio.sod  sjiocial  soction  lofj) 

'"In  IS  (lesignod  to  hroadlv  oxompt  from 
Ihe  soction  9  tako  prohibitions  anv  tako 
of  North  Amorican  wolvorinos  that  is 
aoculontal  and  incidontal  to  othorwi.so 
awful  activitios.  As  is  fully  do.scrihofl  in 
n-  piojiosod  .sjioidal  .section  1()(j)  rnlo 
wo  iirovido  this  oxomption  in  this 

se(:fion10(j)rnlohocan.sowoh,diovo 

In.  NEl  a.s.sociatod  with  othorwi.so  . 

lawful  activitio.s.  though  not  likolv  to  i 

oc-cur.  IS  noco.ssary  and  advisahlo  for  tho  i 

non.sorvation  of  tho  .spocios  hocaicso  it  i 

provides  assurancos  to  tho  public  that  ( 
thoir  activities  would  not  bo  advorsolv  ( 
affected  by  a  wolvorino  rointrodnctioii.  t 

This  .section  10(j)  designation  is  '' 

ju.stifiod  hocanso  no  adverse  effects  to  ** 
extant  wild  or  captive  North  American  " 
wolvorino  pojmlations  would  result 
h-oin  roloaso  of  animals  into  Colorado 
A.s  provionsly  di.scns.sod.  all  donor 
animaks  would  ho  taken  from  stable  !*' 
populations  that  are  outside  of  tho  '' 

projio.sod  throatonod  DPS.  Wo  oxnoct  ^ 

hiat  the  rointrodnctioii  effort  into  ' " 
Colorado  would  result  in  tho  succo.ssful 
e.stal)h.shmont  of  a  .self-sustaining 
pojmlation  that  would  contrihnto  to 

"on.sorvationoftho.spocio.s.Duototho  o  , 

,  n-rent  managmnont  and  legal  standing  4 

toi  the  sjiocios  in  Ciolorado.  wo  ^ 

anticipate  minimal  incidontal  tako  from  r  ' 
tl'"  NERAclditionally.  wolverines  ^ 
u  oiild  ho  roloasod  on  romoto  tracts  of 
public  land  that  are  removed  from  most  sui 
Potontia]  public  conflict 

nni 
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>  Mdimgenwnt 

!  If  this  jirojio.sod  rule  is  adopted  and 

apjiriivals  are  gained  from 
both  tho  Colorado  Parks  and  Wildlife 
C()nmii.s.s,on  and  State  legislature.  C1>W 
m  (.olorado  would  servo  a.s  tho  load 
agency  m  tho  rointrodnctioii  and 
d  .siih.soquont  managoniont  of  North 

;o  Amorican  wolverines  in  tho  state 

lowovor.  tho  Service  would  continue  to 
(.oordmato  with  CPW  on  tho.so 
).  restoration  efforts.  If  this  propo.sod  rule 
;  i-s  adopted,  tho  Service  would  partner 

with  cm.  with  CPW  taking  the  load' 
n  I  ole  111  the  rointrodnctioii  and 
11  managoniont  of  wolverines  in  tho 
o  t-olorado  jiortion  of  tho  NEP. 

Managoimmt  of  jiopulations  in  tho  NEP 

If  ;*''"";''""lclhogui(i^ 

11 J  I  Jio  a.s.sociatod  sjiocial  rule:  (2)  tho 
onvironmontal  as.sos.sinont  for  this 
ac.tion  conductod  iiiidor  NEPA;  and  f.'t) 

1'^""  (luvolojiofi  hv 
;  Cl  \\ .  with  iiivolvoniont  of  tho  other 

;  r/cT'o"’-''  VV(b-D.  NMDtiF 

IkShS.  and  NPS). 

U'o  conclude  lia.sod  on  tho  jiroposod 

. . «„npl,nio,l  the 

projKisod  wolvorino  DPS  listing,  and 

Hu.  NLI  hoyond  tho  overarching  fhivat 
of  cliniato  change  and  incidontid 
Huiijiing.  that  the  effects  of  Fodm-al 
;^'‘'H;-un>nvatoac;tionsan(Ia(:tivitio.s 

non  (I  not  jio.so  a  suhstantial  throat  to 
North  Amorican  wolvorino 
(>sfal)lislmiont  and  iiorsistonco  in 
Colorac  o.  liocau.so  most  activitio.s 
ourrontly  oociirring  in  tho  NEP  areas  are 
f.oinjiatililo  with  wolvorino 
oon.sorvation.  and  there  is  no 
mformation  to  suggest  that  future  i 

cu.tivitios  would  ho  iiiconijiatihlo  with  , 

oonsorvation.  Most  of  the  aroa 

luihitat  within  ! 

the  NEI  with  high  iiotontial  for 
wolvorino  ostahlishmont  is  manaood  hv  I 

he  I’M  Il'ntugh  ,, 

tlu,  following  moclianisms; 

•  The  Wildornoss  Act— Tho  USES 
and  NRS  both  inanago  lands  dosignatod  “ 

as  wildorno.ss  areas  under  tho 

^  1 1  Is 

wVir  ■  o  •'""H-ictions 

"  ithin  tho.so  areas:  (1 )  Now  or 

lomjiorary  roads  cannot  ho  huilt;  (Z) 
there  can  ho  no  use  of  motor  vehicles 
motorized  o(|ui|)niont.  iiiotorlioats.  or’  w 
olhor  forms  of  moclianical  trails, lort;  (;t)  ' 

honicanhonohnuhngofaii-cnJfhand 

4  (I  s  ruf;turo.s  or  installations  can  ho  (C 

mh.7horoaro41  wihlorno.s.saroa.sin 

f-/nnn  '  " ^ ini 
I-  '^ilHorno.ss  2012  an 

•  Mo.st  of  this  wildornoss  is  within  tr a 
suitahlo  wo  voriiie  habitat,  including  hv 
poitions  of  Rocky  Mountain  National  20 


hark.  Wolvorino  habitat  within 
d  areas  is  jirotoctod  from  direct 

lass  or  degradation  hv  tho 
,  aforomontionod  restrictions 

I  In  1  Managoniont  Act- 

A  t  T  /m  Managoniont 

A(.t  of  1  ,)7(,.  ;,.s  aniondod  (10  IJ  S  C 

1000-1014).  tho  USES  must  strivo'to 
pi  ovule  for  a  divorsitv  of  jilaiit  and 
.p,  miinial  commnnitios  on  lands  it 
mmiagos.  Tho  U.SES  managos 
lo  ;;i/IJ"M'"atoly  02.000  kni^  (24.000  nii:^) 
f  National  Eorost  lands  in  Colorado 
(I  SfS  2011.  table  4).  Wolvorinos 

ornsor*  V"  Habitat 

SKS  hinds,  would  likely  occur  niainlv 

’’  I  -.O-  sensitive  to  ' 

.  labitat  alterations.  Con.so(|uontlv.  thoso 

am^  are  generally  more  protoctocifrmn 

ac-tiy  tio.s  .such  a.s  timber  harvest  and 
road  huilding  than  lowland  areas.  Tho 
USES  jinrniits  land  for  .ski  areas  in 
Colorado  Manv  of  tho.so  ski  areas  occur 
m  .suitable  wolvorino  habitat.  However 
■ski  areas  constitute  onlv  a  small 
porcontago  of  all  hinds  managed  hv  tho 
NSh  Sill  tho  .state.  Wo  anticijiato  no 
(lisjirojiortionato  inijiacts  from  tho.so  ski 
aroas.  liocau.so  of  tho  rolativolv 
msignificant  iinjiact  of  dovolonod 
rnoroation  aroas  (ski  aroas).  wo  do  not 
nxpoct  |)ro,ot:t.s  to  ho  halted  or 

■snlxstantially  modified  as  a  result  of 
mgidatiiry  actions.  Tho  USES  designated 
the  North  Amorican  wolvorino  a.s  a 
J^nsitivo  sjiocios  in  195)3.  \vhich  moans 
Iboan nnaland  its  habitat  are  given 
sjiocial  c.'onsidoration  during 
manapmiont  jilanning  efforts. 

•  National  Park  Service  Organic 

Organic  Act  of  I91(i  (ifi 

th'o  Npi  ""  '""""H"d.  states  that 

ibe  N1  S  shall  jinimoto  and  regulate  tho 

use  of  the  Eodoral  areas  known  as 

national  jiarks.  monumonts.  and 
rosor\'ation.s  to  conserve  tho  sconorv  and 

wildlife  I'h'  ‘He 

u  ibtlife  thorom  and  to  jirovido  for  the 
enjoyment  of  the  .same  in  such  manner 
mid  by  such  means  a.s  will  leave  them 
nnimjiaired  for  the  eiijovment  of  future 
generations.”  Any  wolverines  released 
m  Colorado  that  reside  on  NPS  hinds 
such  as  Rocky  Mountain  National  Ihirk) 

uould  ho  jirotoctoil  by  this  mandate  to 

eon.sorve  wildlife  and  leave  re, sources 
nnimjiairod. 

•  Colorado  State  Law— The 
wolvorino  is  li,slo<l  „s  „  ,Sl„io  o,ulanKoro<l 
■spoi.ios  Ill  (ailorado.  and  there  is  a  ^ 

Ir'/Z  'T‘'n  "  "f  "’"Ivorinos 

(t.oloi,l(lo  Divisi,,,,  of  Wilillifc,  2(11(1, 

I-)).  Recreational  fur  trajijiing  with 
ininrmg  or  killing  trajis.  is  not 
Hiithorizod  in  Colorado  and  jirodator 
rajijiing  to  reduce  connicts  with 
ivostock  IS  strictly  controlled  (Odell 
^012.  jiors.  comm).  These  regulations 


lai-R(!ly  protect  tlio  spacicjs  from 
mortality  duo  to  traj)pin<>. 

Maiiagoinoiit  issuos  rolatod  to  tho 
wolvoriiio  NKP  that  havo  boon 
coiisidorod  inchido: 

•  Incidantdl  '1  (ika — I'lu!  rof>ulatioiis 
imploinonting  tho  Act  dofino 

“incidontal  tako”  as  tako  that  is 
iiu.idontal  to,  and  not  tho  purj)os(!  of, 
carrying  out  an  othorwiso  lawful  activitv 
(.')()  (,I<R  such  as  agricultural 
activities,  rural  {lovoloj)mont,  skiing, 
camping,  hiking,  hunting,  vohiclo  u.s'o  of 
roads  and  highways,  and  oth(!r  activities 
m  the  NEP  areas  that  are  in  accordance 
with  Federal,  State,  tribal,  and  local 
laws  and  regulations.  The  special  rule 
accompanying  the  projiosed  wolverine 
listing  identifies  the  prohibitions  of  the 
Act  that  apply  to  the  DPS,  Threats  to  the 
D1  S  include  habitat  loss  due  to  climate 
change  and  trapping  (both  intentional 
and  incidental).  Prohibitions  of  the  Act 
in  the  special  rule  are  limited  to 
intentional  trapping,  hunting,  .shooting, 
collecting,  capturing,  pursuing, 
wounding,  killing,  and  trade  of 
wolverines  or  wolverine  parts,  and 
unintentional  trapping,  hunting, 
shooting,  capturing,  pursuing,  or 
collecting  wolverines  incidental  to 
otherwi.se  lawful  activities.  For  this 
rea.son.  incidental  take  due  to  otherwi.se 
lawful  activities  other  than  trapping  is 
not  likely  to  occur.  In  addition,  this 
propo.sed  experimental  pojnilation 
siiecial  rule  contains  specific  exceptions 
Iho  taking  of  individual 
animals.  If  this  sectionlOfj)  rule  is 
finalized,  incidental  take  of  wolverines 
within  the  NEP  area  would  not  he 
prohihitiul.  provided  that  the  take  is 
unintentional  and  is  in  accordance  with 
the  special  rule  that  is  a  jiart  of  this 
section  l()(j)  rule.  The  significant 
difference  between  areas  inside  and 
outside  of  the  NEP  would  he  that 
outside  of  the  NEP,  incidental  trajiping. 
hunting,  shooting,  capturing,  pursuing, 
or  collecting  of  wolverines  would  he 
piohihifed  unless  covered  by  a  |)ermit 
issued  under  .section  10  of  the  Act 
whereas  inside  the  NEP.  no  jiermit 
would  he  nece.s.sarv.  In  addition,  if  in 
the  future  the  best  available  information 
ofianges  to  suggest  that  the  section  4(d) 
rule  was  not  adequate  to  jirotect 
wolverines  outside  of  the  NEP,  that  rule 
could  he  changed  through  a  jmhlic 
lulemaking  process  to  jirovide 
additional  prohibitions  of  the  Act 
without  changing  the  prohibitions 
inside  the  NEP  area,  where  it  is 
imiJortant  to  give  stakeholders  i 

a.ssurance  that  prohibitions  would  not  | 

change  after  reintroductions  began.  1 

However,  if  there  is  evidence  of  I 

intentional  take  of  a  North  American  , 
wolverine  within  the  NEP  that  is  not  r 


authorized  by  the  sjiecial  rule,  we 
would  refer  the  matter  to  the  IJ.S.  Fish 
and  Wildlife  Service  law  enforcement 
for  investigation. 

•  Special  handling — In  accordance 
with,--,()  C:FRl7.:il(h).  anyemplovee  or 
agent  of  the  Service,  any  other  Federal 
land  management  agency,  or  State 
|)ersonnel,  designated  for  such 

y  purposes,  may  in  the  course  of  their 
official  duties,  handle  wolverines  to  aid 
sick  or  injured  individuals,  or  to  .salvaoe 
dead  wolverines.  However,  non-Servitx! 
per.sonnel  and  their  agents  would  need 
fo  accpiire  iiermits  from  the  Service  for 
these  activities. 

•  (coordination  w  ith  landow  nors  and 
hind  managars — 'I’he  Service  and 
coojierators  have  identified  issues  and 

!  concerns  associated  with  the  potential 
wolverine  iiopulation  establishment  in 
Colorado.  Several  affected  parties  have 
sought  the  highest  degree  of  certaintv 
|K).ssil)le  that  impacts  to  land  use  and 
recreation  would  not  occur  as  a  result  of 
wolverine  reintroduction.  Estahlishnient 

of  the  NEP  would  satisfy  nio.st 
reservations  expressed  liy  affected 
stakeholders.  Nothing  in  this  rule 
requires  any  additional  changes. 
I)rotections,  mitigation,  or  enhancement 
measures  for  wolverine. 

•  Pnblic:  awaronass  and 
coopnration~\\U'.  will  inform  the 
general  public  of  the  importance  of  this 
reintroduction  project  in  the  overall 
recovery  of  the  wolverine  in  the 
contiguous  United  States.  The 
de.signation  of  the  NEP  for  portions  of 
(>olorado.  New  Mexico,  and  Wyoming 
would  provide  greater  flexihilitv  in  the 
management  of  the  reintroduced 
wolverine.  1  he  NEP  designation  is 
neces.sary  to  .secure  needed  coojjeration 
of  the  States,  landowners,  agencies,  and 
other  interests  in  the  affected  area. 

•  Potontial  impacts  to  other  federally 
listed  species — \Vithin  the  jiroposed 
NEP  for  North  American  wolverine, 
there  are  two  federally  listed  species 
with  habitat  reij ui remen ts  that  likelv 
overlap  tho.se  of  the  wolverine:  the  gray 
wolf  [Canis  Inpns)  and  Canada  Ivnx  ' 
[Lynx  canadensis). 

The  gray  wolf’s  listing  .status  in 
Colorado  and  New  Mexico  is  as  an 
endangered  species.  In  Wyoming,  the 
wolf  is  delisted  (77  FR  .'l.lh.'lO 
September  10.  2012).  The  wolverine  has 
been  documented  to  st;avenge  jn-ey 
killed  by  wolves  (Hanci  1004,  p.  loo; 

Van  Dijk  et  al.  200H,  p.  1184). 

Additionally,  wolves  have  been 
dcx.umented  to  jirey  on  wolverines 
(Copeland  and  Whitman  200.'1,  ji.  070). 
Wolves  may  occasionally  di.sjier.se  into 
the  NEP;  however,  we  are  not  aware  of 
any  resident  wolves  currently  in  the  1 
NEP  areas.  Therefore,  we  ex]iect  little  or  i 


no  impacts  to  wolves  from  wolverines 
or  to  wolverines  from  wolves  within  the 
NEI  .  Any  inqiacts  to  wolves  will  he 
fully  analyzed  in  a  Section  7 
consultation  on  this  propo.sed  rule. 

I'he  Canada  lynx  is  listed  as  a 
threatened  DP.S  within  portions  of  the 
contiguous  United  States  including 
Colorado  and  Wyoming.  It  is  a 
candidate  species  in  New  Mexico.  It  was 
I  likely  extirpated  from  (Colorado  and 
;  Utah  and  may  not  have  occurred  in  New 
'  Mexico  historically.  In  1{)‘)n,  the 
Colorado  Division  of  Wildlife  (now 
CPW)  reintroduced  lynx  into  Colorado, 
(Hid  tlioy  aro  now  a  r(;j)ro(lu(:int> 
population  (CPW  2011,  p.  i).  The 
natural  ranges  of  wolverines  and  lynx 
naturally  overlaji  across  most  of  Alaska, 
Canada,  and  much  of  the  occiqhed 
range  in  the  contiguous  United  States. 
Within  the  area  of  range  overlaj),  lynx 
ami  wolverines  ajijiear  to  coexist 
without  significant  conflict.  It  is 
liossihle  that  wolverines  and  lynx  may 
occasionally  kill  each  other.  There  may 
also  he  .some  limited  amount  of 
coni|)etition  between  wolverines  and 
lynx  for  prey.  However,  as  iireviously 
noted,  wolverines  are  o])portunistic 
feeders  that  consume  a  variety  of  foods, 
depeiuhiig  on  availability.  They 
lirimarily  scavenge  carrion,  hut  also 
))rey  on  small  or  vulnerable  animals  and 
are  omnivorous  in  summer  (Hornocker 
and  Hash  1981,  ji.  1290;  Banci  1994,  p. 
Ill;  (-opeland  and  Whitman  2()();i,  p. 

(>78).  Lynx,  on  the  other  hand,  largely 
])rey  on  snowshoe  hare  (Lepns 
(iinericanas)  (P’itzgerald  et  al.  1994,  p. 
.'109).  Although  we  know  that 
wolverines  do  eat  snowshoe  hares,  we 
(jo  not  have  any  information  regarding 
the  extent  to  which  wolverines  may 
utilize  them.  However,  occasional 
feeding  on  hares  by  wolverines  is  not 
likelv  to  affect  Canada  Ivnx  food 
availability.  Any  iiotential  effects  to 
C.anada  lynx  from  wolverine 
reintroduction  will  he  fully  analyzed  in 
a  Section  7  consultation  on  this 
projio.sed  rule. 

•  Monitoring  and  Evaluation 
Pcintrodnetion  Effect iveness 
Monitoring:  Post-release  monitoring 
wouhl  as.sess  the  long-term  siicce.ss  of 
t  lis  experimental  reintroduction  jiroject 
through  determining  survival, 
reiirodiiction,  recruitment,  and  habitat 
occujiancy.  Noninvasive  techniques 
such  as  telemetry,  remote  camera 
surveillance,  .snow  tracking,  hair  .snares, 
and  scat  sampling  would  he  used. 

Satellite  collars  would  he  the  jn  imarv 
sh()it-t(jnn  iHothod  ol  niocisiiring 
.survival.  Aerial  monitoring  for  signals 
from  ladio-collared  animals  would  also 
occur  jieriodically.  Any  mortality 


signals  would  b,,  invc^stif-atod  to  confirm 
moitality  ami  flotormino  cause  of  doatb 

Monitonu}.  data  would  be  oval ualcd 

annually,  or  as  uecessarv.  to  assess  tbe 
current  status  of  tbe  reintroduced 

nndtbe  need  to  auj-ment 
witb  additional  animals  or  adjust 
lianslocation  protocols.  Loni.-term 
monitoring  would  be  uecessarv  to 
determine  tbe  viabilitv  of  tbe  NKP. 

Donor  Population  Monitovinu:  Donor 
sites  may  include  any  North  American 
population  of  wolverines  in  Alaska  or 
western  Canada,  but  would  not  include 
any  wolverine  population  within  tbe 
contiguous  United  States.  Wolverine 
|)opulation  abundance  and  trends  at 
donor  sites  would  be  monitored  during 
and  following  translocation  to  ensure 
that  no  barm  is  done  to  tbe  source 
population  due  to  tbe  removal  of  too 
many  animals.  Noninvasive  monitoring 
tocbnupies  similar  to  those  u.sed  for 
reintroduced  wolverines  would  be  usihI 
at  donor  sites. 

Monitoring  Impacts  to  Other  Listed 
Species:  Tbe  federally  threatened 
Canada  lynx  is  the  sjiecies  most  likelv 
to  experience  .some  degree  of 
competition  witb  North  American 
wo  verines.  Both  spec:i(.s  were  found 
Inslorically  ni  Colorado,  but  were  likelv 
extirpated  from  the  State  in  tbe  1  {)()()«.  ‘ 

As  noted  iireviouslv.  there  may  be  1 

|"ided  competition  for  prev,  including  ' 

Hie  potential  for  either  .species  to  prev  ' 
on  tbe  other,  but  their  coexistence  ' 

am  oss  most  of  tbe  .specaes’ ranges  in 

North  America  suggests  that  intense  ' 

competition  or  predation  is  not  likelv.  ‘ 

bynx  reintrodiictions  into  Colorado  ^ 

were  initiated  in  Ittnt),  and  monitoring  " 
IS  ongoing  (CPW  201 1 .  pp.  i_2).  ^  c 

Findings  ^ 

Ba.sed  on  tbe  above  information,  and 
using  the  best  scientific  and  commercial 
ftata  available  (in  accordance  witb  .'iO 
Cd‘K  1 7.81 ),  we  find  that  releasing  North 
Ainerican  wolverines  into  Colorado  will 
urt her  tbe  conservation  of  the  siiecies. 

Imt  that  this  projiosed  poinilation  is  not  ‘  ' 
essential  to  tbe  continued  existence  of  ’  ' 
tJie  species  in  tbe  wild.  fi 

Required  Determinations  w 

Pogalatory  Planning  and  Review 
(hxecutive  Orders  12866  and  13568} 

Executive  Order  12800  provides  that  NI 

the  Office  of  Information  and  Regiilatorv  nr 

A  lans  f)lRA)  will  review  all  sij^iif  wt  , 

,,;'j 

tins  1  iile  IS  not  significant. 

Fxeciitive  Order  1  :i5o:i  reaffirms  the  to 
principles  of  E.O.  12800  while  calling  tre 

lor  improvements  in  tbe  nation’s  m!; 

regulatory  .system  to  jiromote  m., 
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predictability,  to  reduce  uncertaintv 
li-  am  to  ii.se  tbe  best,  most  innovative  ’ 
ami  lea.st  Imrdensome  tools  for 
e  achieving  regulatory  ends.  'I’li,; 
executive  order  directs  agencies  to 
consider  regulatory  approaches  that 
lediice  burdens  and  maintain  flexibilitv 
and  freedom  of  choice  for  tbe  public 
where  ibe.se  ajijiroacbes  are  relevant 
leasib  o.  and  consistent  witb  regulatorv 

Inrtlier  tliat  regulations  must  be  ba.sed 
on  the  best  available  .science  and  that 
e  tJie  rulemaking  jnoce.ss  must  allow  for 
public  participation  and  an  open 
exchange  of  ideas.  We  have  developed 
I  lls  lule  111  a  manner  consi.stent  with 
>  Itiese  re(|uiremenl.s. 

Pogulatory  Flexibility  Act  (5  U  S  C  601 
ot  seq.) 

,  the  Regulatorv  Flexibilitv  Act 

as  amended  by  tbe  Small  Business 
*  KUP  -p  i?'  ^;"<»''(;ement  Fairness  Act 

(SBREPA)  of  5  jj 

whenever  a  Federal  agency  is  retpiired  ’ 
publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare,  and  make  available  for  public 
txmmienl.  a  regulatorv  flexibilitv 
analysis  that  describes  tbe  effeci  of  tin* 

'"Ic  on  small  entities  (.small  bu.sine.s.ses 
small  organizations,  and  small 
government  juri.sdictions).  However  no 

rogiilalcv  . . .  i,,  lir,,, I 

I  hn  lusui  .il  ill!  (;.,r|i|i.!.s  lliul  llu! 

inle  will  not  have  a  .significant 
oconomic  impact  on  a  substantial 
number  of  small  entities.  SBREFA 
amended  the  Regulatory  Flexibilitv  Act 
to  require  Federal  agencies  to  provide  a 
statement  of  the  factual  basis  for 
certifying  that  a  rule  will  not  have  a 
•significant  economic  inqiact  on  a 
substantial  number  of  small  entities  We 
‘'HI  ‘xirlifying  that  this  rule  will  not  have 
a  .significant  economic  effect  on  a 
substanlial  number  of  small  entities 
1  bo  fol Owing  discussion  explains  our 
rationale. 

I  he  areas  that  would  be  affected  if 
t  ns  iiro,)o.sed  rule  is  adopted  include 
the  potential  release  area  in  Colorado 
and  adjacent  areas  into  which  North 
American  wolverines  niav  disperse,  ^ 

which  over  time  could  include 
•significant  portions  of  tbe  NF]1»  areas  I 
Bocaicse  of  the  regulatory  flexibilitv  for  1 
Hu  eral  agem.-y  actions  provided  bv  tbe  , 
NEl  designation  and  the  limited  ‘ 

prohibitions  oftbe  Act  provided  for  in  1 

m  .special  rule;  we  do  not  exjiect  this  ( 
I  iile  to  have  significant  effects  on  anv  n 
activities  within  Federal.  State,  or  tl 

private  lands  within  tbe  NElh  In  reeard 
o  .section  7(a)(2),  the  population  is  j, 

treated  as  a  threatened  species  within  -i  <.i 
National  Wildlife  Refuge  or  unit  of  the'  u 
National  I  ark  Service  and  Federal  Fi 


.  gcncy  consultation  requirements  appiv 
11  areas  outside  of  a  National  Wildlife  ' 
Refuge  or  unit  oftbe  National  I’ark 
Service,  the  poinilation  is  treated  as 
pro|K)sed  for  listing  as  a  threatened 
species,  and  Federal  actitm  agencies  ar(> 
t.V  not  retpiired  to  consult  on  their 
activities.  Section  7(a)(4)  requires 
Federal  agencies  to  confer  (rather  than 
comsult  with  tbe  Service  on  actions  that 
arc  likely  to  jeopardize  tbe  continued 
nxi.stence  of  a  propo.sed  sjiecie.s. 
Huwever.  because  the  NEI^  i.s  bv 

flofinition,  not  c.s.sential  to  the  survival 
nt  the  species,  conferring  will  likelv 
never  be  reiiuired  for  wolverine  ' 
populations  within  the  NEP  area 
Furthermore,  the  results  of  a  conference 
,  are  advisory  in  nature  and  do  not 
restrict  agencies  from  carrying  out. 
funding,  or  authorizing  activities.  In 
addition,  section  7(a)(1)  requires  Federal 
agencies  to  use  their  authorities  to  carrv 
out  programs  to  further  the  conservation 
li.sted  sjiecies.  which  would  appiv  on 
any  and.s  within  tbe  NEP  area.  A.s  a 
result,  and  in  accordance  with  these 
legulations,  some  modifications  to 
propo.sed  Federal  actions  within  tbe 
Nt'J  area  may  occur  to  benefit  the 

m,lvorin„  l,ulw,Ml<,„„iox|,o,:l 

Ic.  1)1.  Iiillluc  ,ir  suiisliinliiillv  iiioclifioll  iis 
a  rest!  t  of  fbe.se  regulations. 

B  adojited.  this  propo.sal  would  not 
.  o I”'’  incidental  take  of 

le  North  American  wolverines  within 
tin,  NLI  area.  I  be  regulations 
iniplemenfing  the  Act  define 
“incidental  take"  as  take  that  i.s 
incidental  to,  and  not  the  jiurpo.se  of 
llie  carrying  out  of  an  otherwise  lawf  ul 
ai.fivity  such  a.s  agricultural  activities 
niral  development,  .skiing,  camping,  ’ 
Hiking,  hunting,  vehicle  u.se  of  loads 
ami  highways,  aiul  other  activities  in 
the  NEP  area  that  are  in  accordance  with 
kederal.  State,  tribal,  and  local  laws  and 
regulations.  Intentional  take  for 
pnrpo.ses  other  than  authorized  data 
eollec:tion  or  recovery  pnrpo.ses  would 
not  be  permitted.  Intentional  take  for 
research  or  recovery  jmrpo.ses  would 
inquire  a  .section  10(a)(])(A)  recoverv 
pernnt  under  the  Act. 

I  be  piincipal  activities  on  jirivati* 
property  within  tbe  NE1>  area,  in  or  near 
wolverine  Habitat,  are  grazing,  timber 
harvest,  and  mining.  However,  private 
property  within  areas  of  suitable  habitat 
or  North  American  wolverine  i.s  verv 
nnifei  .  We  believe  that  tbe  presence  of 
the  wiilverme  would  not  affect  tbe  u.se 
of  lands  for  these  purposes  becau.se 
there  would  be  no  new  or  additional 
economic  or  regulatorv  restriiitions 
iinp(wed  upon  States,  non-Federal 
entities,  or  members  of  the  public  due 
b)  llie  pre.sence  oftbe  wolverine;  and 
Federal  agencies  would  onlv  have  to 
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comply  with  sections  7(a)(1)  and  7(a)(4) 
of  the  Act  throughout  much  of  the  NFP. 
Tlierefore,  this  rulemaking  is  not 
exj)ected  to  have  any  significant  adverse 
im|)acts  to  activities  on  j)rivate  lands 
within  the  NFP  areas. 

Unfundad  Mandatos  linforni  Act  (2 
15t)1  ct  scq.) 

In  accordance  with  the  Dnfunded 
Mandates  Rcddrm  Act  (2  U.S.C.  1501  at 
.set/.),  if  ado])ted.  this  ])roposal  will  not 
"significantly  or  imiciuely”  affect  small 
governments.  We  have  determined  and 
certify  under  the  Unfunded  Mandates 
Reform  Act.  2  ll.S.fk  1.‘i()2  ct  scq.,  that 
this  proposed  rulemaking  will  not 
imjiose  a  cost  of  SI 00  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  A  Small 
('lOvernment  Agency  Plan  is  not 
riHjuired.  As  explained  above,  small 
governments  would  not  he  affected 
hecau.se  the  pro])osed  NFP  designations 
will  not  place  additional  requirements 
on  any  city,  county,  or  other  local 
numicipaliti(!s. 

This  rule  will  not  ])roduce  a  Federal 
mandate  of  Slot)  million  or  greater  in 
any  year  (i.e..  it  is  not  a  “signifii:ant 
regulatory  action”  under  the  Unfuiuled 
Mandates  Reform  Act).  This  propo.sed 
NFP  designation  for  the  North  American 
wolverine  would  not  im|)ose  anv 
additional  management  or  protection 
r(!(jnirements  on  the  States  or  other 
entities. 

7V;A/ng.s  (EX).  12620) 

In  accordance  with  Executive  Order 
12030.  the  j)roj)osed  rule  does  not  have 
significant  takings  imi)lications.  3’his 
rule  would  allow  for  the  take  of 
reintroduced  North  American 
wolverines  when  such  take  is  incidental 
to  an  otherwise  legal  activity,  such  as 
recreation,  fore.strv.  agriculture, 
hydroelectric  j)ower  generation,  and 
other  activities  that  are  in  accordance 
with  Federal.  State,  and  local  laws  and 
nigulations.  Therefore,  we  do  not 
believe  that  establishment  of  this  NFP 
would  conflict  with  (jxisting  or 
propo.sed  human  activities  or  hinder  use 
of  the  public  lands  within  the  NFP. 

A  takings  imj)lication  asse.ssment  is 
not  recjuired  because  this  rule:  (1)  will 
not  effectively  comptd  a  projjijrty  owner 
to  suffer  a  jihysical  invasion  of  pro|)erty 
and  (2)  will  not  deny  all  economically 
beneficial  f)r  ])rodiictive  use  of  the  land 
or  acpiatic  resources.  This  rule  would 
suhstantially  advance  a  legitimate 
government  interest  (conservation  and 
recovery  of  a  listed  species)  and  would 
not  pre.s(;nt  a  barrier  to  all  n;a.sonable 
and  exj)ected  beneficial  use  of  private; 
prope;rty. 


Eedcndisni  (EX).  12132) 

In  accordance  with  Executive  Order 
13132,  we  have  considered  wh(;ther  this 
jjioposed  rule  has  significant 
Federalism  effects  and  have  d(;termined 
that  a  Federalism  asse.ssment  is  not 
required.  This  rule  would  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationshi])  between  the  Federal 
(Government  and  the  States,  or  on  tin; 
distribution  of  ])ower  and 
responsibilities  among  the  various 
levels  of  government.  In  keeping  with 
Department  of  the  Interior  policy,  we 
r(;(jue.sted  information  from  and 
coordinated  develo]nnent  of  this 
projjo.sed  rule  with  the  affected  resource 
agencies  in  (Golorado,  New  Mexico,  and 
Wyoming.  Achieving  the  recovery  goals 
for  this  species  would  contribute  to  its 
eventual  deli.sting  and  its  return  to  State 
management.  No  intrusion  on  State 
policy  or  administration  is  ex])ected: 
roles  or  responsibilities  of  Federal  or 
State  governments  would  not  change: 
and  fi.scal  capacity  would  not  hi; 
substantially  directly  affected.  The 
special  rule  opi;rate.s  to  maintain  the 
exi.sting  relationshi])  between  State  and 
Federal  (Government  and  is  being 
undertaken  in  coordination  with  the 
States  of  (Golorado,  New  M(;xico,  and 
Wyoming.  Therefore,  this  rule  does  not 
have  significant  Federalism  effects  or 
implications  to  warrant  the  preparation 
of  a  F(;derali.sm  Asse.ssment  under  the 
provisions  of  Fx(;cutive  Order  13132. 

Civil  Justice  Reform  (E.O.  12966) 

In  accordance  with  Executive  Order 
12088,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  would  not 
unduly  burden  the  judicial  sy.stem  and 
would  meet  the  recjuirements  of  sections 
(3)(a)  and  (3)(h)(2)  of  the  Order. 

l^aperwork  Reduction  Act 

Office  of  Management  and  budget 
(OMB)  regulations  at  .1  CGFR  1320,  which 
imj)lement  ])rovi.sions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3.')()1  et  seq.), 
recjuire  that  Federal  agencies  obtain 
a])proval  from  OMB  before  collecting 
information  from  the  public.  'I’liis 
proposed  rub;  does  not  contain  any  new 
information  collections  that  retjuire 
ap])roval.  OMB  has  apj)roved  our 
collection  of  information  a.ssociated 
with  reporting  the  taking  of 
experimental  populations  (.'GO  CFR 
17.84)  and  assigned  control  number 
l()18-()()‘).^,  which  ex])ires  May  31, 

2014.  We  may  not  coll(;ct  or  .s|)on.sor, 
and  you  are  not  recjuired  to  res])ond  to, 
a  collection  of  information  unless  it 
disj)lay.s  a  currently  valid  OMB  control 
numl)(;r. 


Natiomd  Environnient(d  l^oiicy  Act 

In  compliance  with  all  provisions  of 
NFPA,  we  will  analyze  the  impact  of 
this  j)ro|)o.sed  rule.  VVe  are  j)reparing  a 
Draft  Environmental  A.sse.ssment  on  this 
action  and  will  fulfill  our  obligations 
under  NEPA  by  the  time  of  we  ])ubli.sh 
our  final  rule. 

Covernment-to-Covernmeut 
Reiutionsi^ip  Witii  Tribes 

In  accordance  with  the  jnesidential 
memorandum  of  A])ril  2t),  1994. 
“(Government-to-fGovernment  Relations 
with  Native  American  Tribal 
(Governments”  (59  FR  229511), 

Executive  Order  13175  (85  FR  87249), 
and  the  Dejiartment  of  the  Interior 
Manual  Cha])ter  512  DM  2,  we  have 
considered  ])os.sihle  effec:t.s  on  federally 
recognized  Indian  tribes  and  have 
determined  that  Trihe.s — Southern  Ute 
in  (Golorado.  Ute  Mountain  in  Coloratlo 
and  New  Mexico,  and  Jicarilla  Apache 
in  New  Mexico — have  R(;.s(;rvation  lands 
within  tin;  NEP  areas,  hut  the.se  lands 
a])pear  to  includt;  little  or  no  suitable 
habitat  for  North  American  wolverines, 
'file  Servic(;  will  fully  consider 
information  received  during  the  public 
comment  j)eriod  by  tribal  entities  on  the 
|)ropo.sed  NEl’  designations  and 
wolverine  r(;int reduction. 

Imergy  Suj)ply,  Distribution  or  Use  (E.O. 
12211) 

Ex(;cutiv(;  Order  13211  recjuires 
agencies  to  prepare  Statements  of 
Energy  Effects  when  undertaking  certain 
actions.  As  describc;d  above,  this  rule  is 
not  exj)ected  to  significantly  affect 
energy  suj)])lies.  distribution,  or  use. 
Because  this  action  is  not  a  significant 
energv  action,  no  Statement  of  Energy 
Effects  is  recjuired. 

CiurityofTiiisReguiution  (E.O.  12666) 

We  are  recjuired  by  E.O.  12888,  E.O. 
12988,  and  by  the  Presidential 
Memorandum  of  June  1,  1998,  to  write 
all  rul(;.s  in  ])lain  language.  This  means 
that  each  rule  we  puhli.sh  mu.st: 

•  Be  logically  organized: 

•  Use  tlie  active  voice  to  address 
read(;r.s  dir(;ctlv: 

•  Use  cl(;ar  language  rath(;r  than 
jargon: 

•  Be  divided  into  .short  .sections  and 
.sentenc(;s;  and 

•  Use  lists  and  tables  wherever 
possible. 

if  you  fc;el  that  we  have  not  met  these 
r(;(]uir(;ment.s.  send  us  comments  by  one 
of  the  m(;thod.s  li.sted  in  the  ADDRESSES 
.S(;ction.  To  betti;r  help  us  revise  the 
rule,  your  comment  should  he  as 
.s|)(;cific  as  j)o.s.sihle.  For  (;xamj)le.  you 
should  tell  us  the  numh(;r,s  of  the 
.sections  and  paragraphs  that  are 
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unclearly  written,  whicli  sections  or 
sentences  are  too  long,  or  the  s(!ctions 
when;  yon  feel  li.sts  and  tables  would  he 
useful. 

References  (iited 

A  complete  list  of  all  references  cited 
in  this  proposed  ride  is  available  at 
IUip://\v\\’\v.rngul(iiions.f’ov  at  Docket 
No.  F\VS-R()-ES-2012-01()(i,  or  upon 
re(|nest  from  the  Montana  hdeld  Office 
(see  ADDRESSES). 

Authors 

The  primary  authors  of  this  jnojio.sed 
rule  are  .staff  memhers  of  the  Service's 
Montana  Field  Office  and  Regional 
Office  (see  ADDRESSES  and  FOR  FURTHER 
INFORMATION  CONTACT). 


List  of  Subjects  in  50  OFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Rejiorting  and 
recordke(;])ing  nupdrements. 

Proposed  Regulation  Promulgation 

Accordingly,  we  pro])ose  to  amend 
])arl  17.  suhchapter  H  of  chapter  1.  title 
.50  of  the  Oode  of  Federal  Regulations, 
as  .set  forth  l.udow; 


PART  17— [AMENDED] 

■  1 .  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  10  IJ-.S.C.  1301-1407;  1.531- 
1544;  and  4201-4245.  unless  ollierwise 
noted. 

■  2.  In  §  17.Tl(h)  add  entries  for 
“Wolverine.  North  American”  to  the 
List  of  Endangered  and  Threatened 
Wildlife  in  alphabetical  order  under 
Mammals  to  nuul  as  set  forth  below: 

§17.11  Endangered  and  threatened 
wildlife. 


Species 

Common  name  Scientific  name 

Historic  range 

Vertebrate  popu¬ 
lation  where  endan¬ 
gered  or  threatened 

Status  When  listed 

habitat 

Special 

rules 

Mammals 

Wolverine,  North 

Gulo  guto  tuscus . 

U.S.A.  (Alaska  and 

Where  found  within 

T  .  NA 

17.40(a) 

American. 

northern  contig- 

contiguous 

uous  States); 

U.S.A.,  except 

Canada. 

where  listed  as  an 

experimental  pop- 

ulation. 

Wolverine,  North 

Goto  gulo  tuscus . 

U.S.A.  (Alaska  and 

U.S.A.  (specified 

XN  .  NA 

17.84(d) 

American. 

northern  contig- 

portions  of  CO, 

uous  States); 

NM,  and  WY;  see 

* 

* 

Canada. 

17.84(d)). 

* 

* 

■  3.  Amend  8  1 7.84  hv  adding  ]iaragra])h 

(ii)  A  population  of  the  North 

rointroduction  area,  if  niuulod  for  the 

(d)  to  read  as  follows: 

American  wolverine  is  not  known  to 

reintroducfion  effort,  at  the  iliscretion  of 

§17.84  Special  rules — vertebrates. 

***** 

(d)  North  American  wolverine  (Chilo 
gulo  Iiisciis). 

(1 )  IV'here  is  the  North  American 
wolverine  designated  as  a  nonessenti(d 
experimental  population  (NEPj? 

(i)  The  NEP  area  for  the  North 
American  wolverine  is  within  the 
species’  historical  range  and  is  defined 
as  follows:  The  Colorado  counties  of 
Alamosa,  Archuleta,  Boulder.  Chaffee, 
Clear  Creek,  Conejos,  Costilla,  Custer, 
Delta,  Dolores,  Douglas,  Eagle,  El  Paso, 
Fremont.  Carfield,  Ciljiin,  Crand, 
Cimni.son,  flinsdale,  flnerfano.  jackson, 
jefferson.  La  Plata,  Lak(!,  Larimer,  Las 
Animas.  Mesa,  Mineral.  Moffat, 
Montezuma,  Montrose,  Ouray,  Park. 
I’itkin,  Pnehlo,  Rio  Blanco,  Rio  Crande. 
Routt.  Saguache,  San  Juan,  San  Miguel, 
Summit,  and  Teller:  the  New  Mexico 
counties  of  Colfax,  Los  Alamos.  Mora, 
Rio  Arriba.  Sandoval,  San  Juan,  San 
Miguel,  Santa  Jm,  and  Taos;  and  the 
Wyoming  counties  of  Albany  and 
Carbon. 


reside  in  these  counties.  Based  on 
habitat  requirements,  we  do  not  expect 
this  species  to  become  estahli.shed 
outside  of  this  NEP  area.  However,  if 
individuals  of  this  ])opidation  move 
outside  the  designated  NEP  area,  they 
would  be  treated  in  the  following  way: 
Wolverines  occurring  in  Wyoming 
outside  of  the  NEP  area  will  be 
considered  part  of  the  threatened 
Distinct  Pojndation  Segment  of  North 
American  wolverine  unless  they  are 
known  to  have  originated  from  the  NEP. 
Wolverines  occurring  outside  of  the 
NEl’  areas  in  Colorado  and  New  Mexico 
will  be  considered  to  have  originated 
from  the  experimental  j)0]ndations,  and 
may  he  captured  and  returned  to  the 
appropriate  reintroduction  aixja,  if 
needed  for  the  reintroduction  effort,  at 
the  di.scretion  of  Colorado  Parks  and 
Wildlife  (CPW),  the  affected  State 
wildlife  agency,  or  the  Service. 
Wolverines  that  disperse  to  other  states 
and  are  known  to  have  originated  from 
the  reintroduced  population  in  Colorado 
may  also  he  returned  to  the 


CPW,  the  affected  State  wildlife  agency, 
or  the  Service.  Wolverines  relea.sed 
within  the  NEP  will  he  managed 
primarily  by  the  State  of  Colorado,  in 
cooperation  with  the  Service,  in 
accordance  with  this  rule  and  the 
respective  management  plans. 

(iii)  We  will  not  change  the  NEP 
designations  to  “e.ssential 
experimental,”  “threatened,”  or 
“endangered”  within  the  NEP  area 
without  a  public  rulemaking. 
Additionally,  we  will  not  designate 
critical  habitat  for  this  NEP,  as  provided 
by  Ki  U.S.C.  1 .5:P)(j)(2)(C)(ii). 

(2)  activities  are  not  allowed  in 

the  NEP  area? 

(i)  You  mav  not  jjos.sess,  sell,  deliver, 
carrv,  transport,  ship,  import,  or  export 
by  any  means.  North  American 
wolverines,  or  jiarts  thereof,  that  are 
taken  or  jios.ses.sed  in  violation  of 
paragrajili  (d)(3)  of  this  section  or  in 
violation  of  the  ajiplicahle  State  fish  and 
wildlife  laws  or  regulations  or  the  Act. 

In  addition  wolverines  may  not  he 
intentionally  trapped,  hunted,  shot. 
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captured,  killed,  or  collected  in 
violation  of  paragraph  (d)(3). 

(ii)  Yon  may  not  attempt  to  commit, 
.solicit  another  to  commit,  or  cause  to  l)e 
committed  any  offen.se  defined  in 
|)aragraph  (c)(2)(i)  of  this  section. 

(3)  M7}f//  Idka  is  allow  ad  in  I  ha  ^JEP 
aren'*  Take  of  this  species  tliat  is 
accidental  and  incidental  to  an 
oth(!r\vise  legal  activity,  such  as 


agricnltnre.  forestry,  wildlife 
management,  recreation,  land 
development,  transportation,  tra])ping, 
and  other  activities,  is  not  jnohihited. 
Additionally,  take  prohibitions  do  not 
apply  to  legally  accinired  wolverines 
held  in  captivity. 

(4)  //on'  w  ill  iha  affaclivanass  of  fhasa 
rainirodnctions  ha  inonHorad?  VVe  and 
partners  will  prepare  periodic  i)rogress 


niports  and  fully  evaluate  this 
reintrodnction  effort  after  ."i  years 
beginning  at  the  time  of  the  first 
wolverine  release  to  det(!rmin(!  whether 
to  continue  or  terminate  the 
reintrodnction  effort. 

(.3)  Note:  Ma])  of  the  NFP  area  for  the 
North  American  wolverine  follows: 
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n;il(!(l;  Jamuirv  Ki.  2013. 

Micihaol  |.  Hoan, 

Acling  l^rincipal  Dapiitv  Assistant  Sacratarv 
for  Fish  and  Wildlife  and  Parks. 

Il'K  Uoc.  2()i:i-0147<)  Fil(!(l  H;45  mill 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Part  17 

[Docket  No.  FWS-R8-ES-201 2-0099; 

FXES1 1 1 30900000-1 34-FF09E32000] 

RIN  1018-AY44 

Endangered  and  Threatened  Wildlife 
and  Plants;  Removing  the  Island  Night 
Lizard  From  the  Federal  List  of 
Endangered  and  Threatened  Wildlife 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule;  1 2-inonth 
p(!tition  finding:  notice  of  document 
availability. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propo.se  to 
remove  the  island  night  lizard  (Xcintusia 
rivfii'sidnd)  from  the  Federal  hist  of 
Endangered  and  Threatened  Wildlife. 
This  action  is  ha.sed  on  a  review  of  the 
best  available  .scientific  and  commercial 
information,  which  indicates  that  the 
s])ecie.s  no  longer  meets  the  definition  of 
endangered  species  or  threatened 
species  under  the  Endangered  .Species 
Act  of  l‘)73,  as  amended  (Act).  'Diis 
jnoposed  rule,  if  made;  final,  would 
remove  the  island  night  lizard  as  a 
threatened  sjjecies  from  the  List  t)f 
Endangered  and  Threatened  Wildlife. 
This  document  also  constitutes  {)ur  12- 
month  finding  on  a  jjetition  to  remove 
the  island  night  lizard  from  the  Federal 
List  of  Endangered  and  Threatened 
Wildlife. 

DATES:  We  will  accejjt  comments 
r(!ceived  or  i)o.stmarked  on  or  before 
April  .5,  2013.  We  mu.st  receive  recpiests 
for  public  hearings,  in  writing,  at  the 
addrtiss  shown  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  hv  March 
21,2013. 

ADDRESSES:  You  may  submit  comments 
by  one  of  the  following  methotls: 

(1)  Electronicdlly:  Go  to  the  Federal 
eRulemaking  Portal:  http:// 
www.ny^iildtions.gov.  In  the  Enter 
K(!yword  or  ID  box,  enter  FW.S-R8-E.S- 
2()i2-()00t),  which  is  the  docket  number 
for  this  rulemaking.  On  the  .search 
results  j)age.  under  the  Conmumt  Period 
heading  in  the  menu  on  the  left  side  of 
your  screen,  check  the  box  next  to 
“()])en”  to  locate  this  document.  Please 
(insure  you  have  found  the  correct 
document  Ixifore  submitting  your 
comments.  If  your  comments  will  fit  in 
the  ])rovid(id  comment  box,  plea.se  use 
this  feature  of  http:// 

W’W’W. ivguIdtions.gov.  as  it  is  most 
compatible  with  our  conmuint  review 
proccidures.  If  you  attach  your 


comuKints  as  a  sejiarate  docimuiut,  our 
priiferred  file  format  is  Microsoft  Word, 
if  you  attach  multiple  comments  (such 
as  form  hitters),  our  preferred  format  is 
a  spreadsluiet  in  Microsoft  Excel. 

(2)  Bv  hard  copy:  .Submit  by  I  J..S.  mail 
or  hand-deliverv  to:  Public  C'.omments 
Proccissing,  Attn:  FW.S-R«-1'.S-2()12- 
OOt)!):  Division  of  Policy  and  Directivcis 
Managtiinent;  U..S.  Fish  and  Wildlife 
.Service;  4401  N.  Fairfax  Drive,  M.S 
2()42-PDM;  Arlington,  VA  22203. 

We  r(i(jue.st  that  you  send  comments 
only  by  the  methods  described  above. 

Whi  will  ])ost  all  comments  on  http:// 
WWW. ivguldtions.gov.  This  generally 
iiKians  that  we  will  po.st  any  p(ir,sonal 
information  you  provide  us  (see  Public 
Gonmuiiits  Indow  for  more  information). 

Document  availability:  A  copy  of  the 
draft  post-deli.sting  monitoring  plan  can 
be  viewed  at  http://ocos.fws.gov/ 
spociosProfiio/profiio/ 
spociosProfiio.dction?spco(io=G()lM. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Bartel,  Field  .Supervisor,  Carl.shad  Fish 
and  Wildlife  Office,  (iOlO  Hidchai  Valiev 
Road,  Suite  101,  Carlsbad,  CA  92011; 
tele])hone  7(i0^31-t)440;  facsimile  (fax) 
7(i0-431-.'5901.  If  you  u.se  a 
telecommunications  device  for  the  deaf 
(TDD),  call  the  Federal  Information 
Relay  Scu  vice  (MRS)  at  800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

Executive  Summary 

This  document  contains:  (1)  A  12- 
month  finding  in  response  to  a  petition 
to  delist  the  .San  Clemente  and  San 
Nicolas  Island  distinct  population 
segments  (DP.Ss);  (2)  a  proposed  rule  to 
remove  the  island  night  lizard  from  the 
Federal  List  of  Endangered  and 
Thnxitened  Wildlife:  and  (3)  a  notice  of 
availability  of  a  draft  ])o.st-delisting 
monitoring  plan. 

Spocios  (iddivssod.  'I'he  island  night 
lizard  (Xontusin  rivorsidiid)  is  endemic 
to  three  Channel  Islands  (.San  Clemente. 
.San  Nicolas,  and  .Santa  Barbara)  located 
off  th(!  southern  California  coast  and  a 
small  islet  (.Sutil  Island)  locatcul  just 
southwest  of  .Santa  Barbara  Island. 
Habitat  restoration  and  reducixl  adverse 
human-related  im])act.s  since  listing 
have  resulted  in  significant 
improvements  to  habitat  (piality  and 
(piantity.  As  a  ixjsult,  threats  to  the 
island  night  lizard  have  b(!en  largely 
ameliorated.  Though  ])opulation 
densities  wcire  not  known  at  the  time  of 
listing,  the  island  night  lizard 
pojjidations  are  currently  estimated  at 
21.3  million  lizards  on  .San  Chanente 
Island,  1.1,300  lizards  on  .San  Nicolas 
Island,  and  17,000  lizards  on  .Santa 
Barbara  Island  (including  .Sutil  Island). 


Purpose  of  the  Roguidtory  Action. 
Under  the  Endangered  .Sjxicies  Act  of 
l‘)73,  we  may  he  petitioned  to  li.st. 
delist,  or  rcjclassify  a  sptjcies.  In  2004, 
w(!  Hiceived  a  p(4ition  from  the  Navy 
a.ss(;rting  that  each  of  the  thnu;  island 
occurrences  of  island  night  lizard 
(lualifiexs  for  nicognition  as  a  DP.S  under 
tin;  DP.S  Policy  (01  FR  4722:  February  7, 
1990)  aud  recpiesting  that  we  deli.st  the 
.San  Clemente  and  .San  Nicolas  Island 
DP.Ss  (Navy  2004.  p.  12).  In  2000,  we 
l)uhlished  a  t)0-day  finding  (71  FR 
48900)  concluding  that  the  Navy’s 
petition  provided  substantial 
information  supporting  that  delisting 
may  he  warranted  and  we  thus 
announced  the  initiation  of  a  status 
review  for  this  s])ecie.s,  which  is 
summarized  in  this  document. 

Basis  for  the  Boguidtoiv  Action. 

Under  the  Act,  a  spcicicxs  may  he 
d(!termined  to  he  an  endangenul  sjjecies 
or  threatened  .s|)(;cies  ha.sed  on  any  of 
five  factors:  (A)  'I’Ik!  jiresent  or 
threatened  de.struction,  modification,  or 
curtailment  of  its  habitat  or  range;  (B) 
overutilization  for  commercial, 
nicreational,  scientific,  or  educational 
purpo.scis;  (C)  disease  or  predation;  (D) 
the  inadecpiacy  of  (ixisting  r(!gulatorv 
nuK'.hanisms;  or  (E)  other  natural  or 
manmade  factors  affecting  its  continued 
existence.  We  must  consider  the  same 
factors  in  deli.sting  a  .speci(!s.  We  may 
deli.st  a  species  if  the  h(!.st  scientific  and 
commercial  data  indicate  the  spcicicis  is 
neither  threatened  nor  endangered  for 
one  or  more  of  the  following  nxi.sons:  (1) 
The  sp(;cie.s  is  extinct:  (2)  the  .s])eci(;.s 
has  recovered  and  is  no  long(M' 
thr(;aten(ul  or  (mdangered;  or  (3)  the 
original  scientific  data  u.sed  at  the  time 
the  species  was  classified  were  in  error. 

Thrtjats  to  the  island  night  lizard  at 
the  time  of  li.sting  included  de.struction 
of  habitat  hv  feral  goats  and  pigs, 
l)redation,  and  the  introduction  of 
nonnatives  throughout  the  ,s])(^cie,s 
range.  We  reviewed  all  available 
.scientific  and  commercial  information 
pertaining  to  the  five  thr(;at  factors  in 
our  status  review  of  the  island  night 
lizard.  The  results  of  our  status  review 
are  summarized  below. 

•  We  consider  the  island  night  lizard 
to  he  “nicovered”  h(;cause  all 
substantial  threats  to  the  lizard  have 
b(;en  ameliorated. 

•  All  nunaining  potential  threats  to 
the  s]K;cie.s  and  its  liahitat,  with  the 
(!Xception  of  climate  change,  are 
currently  managtul  through 
imphanentation  of  management  ])lans. 

•  While  we  recognize  that  insults 
from  climate  change  such  as  rising  air 
temperatures,  lower  rainfall  amounts, 
and  rising  sea  level  are  imjiortant  issues 
with  potential  effects  to  the  island  night 
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lizard  and  its  habitat,  the  best  available 
information  does  not  indicate  that 
])otentiai  changes  in  temperature, 
precipitation  patterns,  and  rising  sea 
levels  would  significantly  impact  the 
island  night  lizard  or  its  habitat.  We 
expect  that  the  lizuird’s  susceptibility  to 
climate  change  is  somewhat  riiduced  by 
its  ability  to  u.se  varying  habitat  tyjies 
and  by  its  broad  generali.st  diet; 
therefore,  we  do  not  consider  climate 
change  to  be  a  substantial  threat  to  the 
species  at  this  time. 

•  We  find  that  delisting  the  island 
night  lizard  is  warranted  and  we 
propose  to  remove  this  taxon  from  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife. 

•  We  have  also  prepared  a  draft  post- 
(hdisting  monitoring  plan  to  monitor  the 
island  night  liziird  after  delisting  to 
verify  that  the  species  remains  secure. 

Acronyms  Used 

We  use  several  acronvms  throughout 
the  |)reamhle  to  this  proposed  rule.  To 
assist  the  reader,  we  set  them  forth  here: 

HNtI’  =  best  iiiiinag(Mii(tiit  practices 

OIII.S  =  (lhaniiel  Ishinds  National  I’ark 

DI’.S  =  Distinct  l’()|)nlati()n  .S(‘gnient 

I'Ntl’  =  Fin^  Managenuait  Plan 

( 3  K;  =  grtHMilionse  gas 

INI.MA  =  Island  Night  Lizard  ManagenuMit 

Area 

INKMP  =  lnt<!grat(!d  Natund  Kesoim:es 

Managcaiunit  Plan 

IP(X'.  =  lnlergo\(!rninenlal  Panel  on  (liinate 

Change 

M.SRP  =  Monlros(!  Settleinents  Kcistoration 

Program 

Navy  =  Ihiitiid  .States  DejiartnKMit  ol  thi?  Navy 
NFPA  =  National  Fnvironnumtal  Policy  Act 
NIIKP  =  Native;  Habitat  Restoration  Pi'ogram 
NP.S  =  National  Park  .Service; 

OMU  =  ()Hie:e;  e)l  Man€ige;ine;nt  anel  8nelge;t 
PDM  =  pe)sl-ele;listing  nieinile)ring 
PRHO  =  Pe)inl  Re;ye;s  Hirel  ()hse;rvate)ry 
.Se;r\  ie;e;  =  llnite;el  .States  1‘ish  einel  Wilellile: 

.Se;rvie;e; 

.SIIOH.A  =  Sheere;  He)mh:ireline;nt  Are;a 
•SPR  =  .Signine:ant  Peertiem  eel  the;  Range; 

Public  (Comments 

We  intend  any  final  action  resulting 
from  this  proposal  to  be;  based  on  the 
lx;st  scientific  and  commercial  data 
available,  and  be;  as  accurate  anel  as 
e:ff(;ctive  as  jiossihle.  ’rhere;fore;.  we 
re;e)uest  comments  or  information  from 
othe;r  governmental  agenenes,  tribes,  the 
scientific  community,  indu.strv,  or  other 
intetrested  parties  concerning  this 
propose;el  rule.  We;  particularly  se;ek 
commetit s  concern i ng: 

(1)  Re;a.sons  whv  we  should  or  shouhl 
not  elelist  the  island  night  lizard  uneli;r 
the  Act. 

(2)  New  biological  or  other  relevant 
elata  concerning  any  threat  (or  lack 
thereof)  to  this  species. 


(3)  Ne;w  informatie)n  conce;rning  the 
population  size  or  trends  of  this  species. 

(4)  Ne;w  informatiein  on  the 
restoration  of  Lyciinn  californicuin 
((kilifornia  boxthe)rn).  which  ceintain  the; 
highe.st  r(;corde;d  elensities  e)f  ishmel 
night  lizards  threiugheiut  their  range. 

(.'>)  Ne;w  informatiein  on  the  current  or 
jilanned  activitie;s  in  the  suhj(;ct  ar(;as 
tlmt  may  advi;rsely  aff(;ct  or  b(;n(;fit  the 
sj)(;ci(;s. 

(ti)  New  information  and  data  on  the 
|)roj(;cted  and  rea.sonahly  likely  impacts 
to  island  night  lizard  or  its  habitat 
a.ssociated  with  climate  change. 

(7)  Information  ri;garding  how  h(;.st  to 
conduct  po.st-deli.sting  monitoring 
(PDM),  shoidd  the  propo.sed  deli.sting 
l(;ad  to  a  final  deli.sting  ride  (see  Posl- 
Delisting  Monitoring  Plan  Ovarvimv 
seiction  he;low,  which  briefly  outlines 
the  goals  of  the  draft  PDM  Plan  that  is 
available  for  jniblic  commt;nt 
concurrent  with  publication  of  this 
proposed  rule).  Such  information  might 
include  suggi;stions  ri;garding  the  draft 
objectives,  and  monitoring  procedures 
for  (;stablishing  population  and  habitat 
ha.selines.  or  for  det(;cting  variations 
from  tho.si;  bas(;lines  ov(;r  the  course  of 
at  least  years. 

You  may  submit  your  comments  and 
mat(;rials  concerning  this  |)roposi;d  rule 
(and  as.sociat(;d  draft  PDM  Plan)  by  one 
of  the  methods  listed  in  ADDRESSES.  We 
will  not  acci;pt  comments  sent  hv  (;mail 
or  fax  or  to  an  address  not  listed  in 
ADDRESSES.  If  vou  submit  a  connn(;nt  via 
http:/ /www. ragulations.gov.  we  will 
post  your  entiri;  comm(;nt — including 
your  jiersonal  itlentifying  information — 
on  lift }}://\\  \vn'. ragulations.gov.  If  your 
written  comm(;nts  jirovide  ])(;rsonal 
identifying  information,  you  may 
n;(|uest  at  the  top  of  your  document  that 
we  withhold  this  information  from 
public  n;view.  llowev(;r,  we  cannot 
guarant(;e  that  w(;  will  hi;  able  to  do  so. 
Wi;  will  post  all  hardco|)y  comments  on 
http:/ /www. ragnlations.gov.  Plea.se 
include  sufficient  information  with  your 
comment  to  allow  us  to  verify  any 
scientific  or  comm(;rcial  data  you 
submit. 

Uomments  and  materials  we  receive, 
as  well  as  supporting  documentation  we 
used  in  jirejiaring  this  j)ropos(;d  rub;, 
will  be  available;  for  jiublic  insjiection 
on  littp://\v\v\v. ragnlations.gov,  or  by 
apjiointment  during  normal  bu.sin(;.ss 
hours  at  the  (kui.sbad  Fi.sh  and  Wildlifi; 
Offici;  (s(;(;  FOR  FURTHER  INFORMATION 
CONTACT  section). 

Public  Hearings 

•Section  4(h)(.'j)  of  the  Act  provides  for 
one  or  more  jiuhlic  hearings  on  this 
])roj)o.sal,  if  reipiested.  We  must  receive 
your  reipiest  within  4.'i  days  after  the 


date  of  this  Federal  Register 
publication.  iSend  your  re(|uest  to  the 
address  shown  in  FOR  FURTHER 
INFORMATION  CONTACT.  We  will  schedule 
public  hearings  on  this  pro])osal,  if  any 
are  ri;(pu;.sted,  and  announce  the  dates, 
times,  and  ])laces  of  those  hearings,  as 
well  as  how  to  obtain  reasonable 
accommodations,  in  the  Federal 
Register  and  local  news])a])(;r.s  at  lea.st 
l.T  days  hefori;  the  hearing. 

Peer  R(;view 

In  accordance  with  our  joint  ])olicy  on 
peer  review  published  in  the  Federal 
Register  on  )uly  1,  1994  (.'50  FR  34270), 
we  will  .seek  the  ex])ert  opinions  of  at 
lea.st  three  appropriate  and  indejiendent 
s|)ecialists  regarding  this  jnoposed  rule 
and  the  draft  I’DM  Plan.  The  purpose  of 
peer  review  is  to  ensure  that  decisions 
are  based  on  scientifically  sound  data, 
assumjitions,  and  analyses.  A  peer 
revi(;w  panel  will  conduct  an 
assessment  of  the  propo.sed  rule  and 
draft  PDM  Plan,  and  the  specific 
assumptions  and  conclusions  regarding 
the  propo.sed  deli.sting.  'Phis  assessment 
will  he  conijileted  during  the  public 
comment  period. 

We  will  consider  all  comments  and 
information  we  receive  during  the 
comment  ])(;riod  on  this  pro])o.sed  ridi; 
as  we  prepare  the  final  d{;termination. 
Accordingly,  the  final  decision  may 
differ  from  this  ])roj)osal. 

Rackground 

•Section  4(b)(3)(H)  of  the  Endangeri;d 
•S])ecie.s  Act  of  1973,  as  amended  (Act; 

1(5  1.‘531  at  saq.),  reipiires  that,  for 

any  iietition  to  revise  the  Federal  Lists 
of  iMulangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
.scientific  or  commercial  information 
that  listing  or  reclassifying  the  species 
may  hi;  warranted,  we  make  a  finding 
within  12  months  of  the  date  of  receipt 
of  the  petition.  In  this  finding,  we  will 
determine  wh(;ther  the  petitioned  action 
is:  (a)  Not  warranted,  (b)  warranted,  or 
(c)  warranted,  but  the  immediate 
propo.sal  of  a  ri;gulation  implementing 
tin;  j)etitioned  action  is  jirecluded  by 
other  ])ending  projiosals  to  determine 
whether  species  are  endangered  or 
threatened,  and  exp(;ditiou.s  ])rogress  is 
being  made  to  add  or  remove  ijualified 
species  from  the  Federal  Lists  of 
Endang(;r(;d  and  Thr(;atened  Wildlife 
and  Plants.  We  must  publish  the.se  12- 
month  findings  in  the  Federal  Register. 

Previous  Federal  Af:tions 

The  island  night  lizard  was  pro])os(;d 
as  a  threatened  species  under  the  Act  on 
June  1,  197(5  (41  FR  22073)  based  on 
thr(;ats  from  habitat  degradation  from 
grazing  by  introduced  animals  on  all 
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three  islands  and  from  “habitat 
alterations  caused  by  fanning,  fire, 
grazing  by  introduced  animals,  and 
invasion  by  (‘xotic  ])iants”  on  San 
Nicolas  and  Santa  llarbara  Islands.  A 
final  rule  listing  the  island  night  lizard 
as  a  tbreat(!ned  species  was  published  in 
the  Federal  Register  on  August  11.  1977 
(42  FR  4()()82).  VVe  finalized  a  Recovery 
Jdan  for  the  Fndangered  and  Threatened 
Si)ecies  of  the  Cialifornia  (liannel 
Islands  (Recovery  Plan)  in  January  1984, 
which  addres.sed  the  island  night  lizard 
and  six  other  federally  li.sted  species 
occurring  on  San  (llemente,  San 
Nicolas,  and  Santa  Barbara  Islands 
(including  Sutil  Island)  off  the  coast  of 
southern  California  (Service  1984). 
Suhsecinently,  we  initiated  notice  of 
reviews  and  reque.sted  public  comments 
concerning  the  status  of  the  island  night 
lizard  under  4(c)(2)  of  the  Act  on 
S(!i)temher  27,  1982  (47  FR  42387),  July 
7,  1987  (52  FR  25523),  and  November  8. 
1991  (58  FR  58882).  None  of  those 
reviews  resulted  in  a  recommendation 
to  change  the  status  of  the  species;  no 
summaries  were  published. 

In  1997,  the  National  Wilderne.ss 
Institutfi  submitted  a  jjetition  to  delist 
the  island  night  lizard  on  the  basis  of 
data  error  (National  Wilderness  Institute 
lt)97).  In  a  letter  to  the  National 
Wilderness  Institute  dated  June  29.  1998 
(Service  1998),  we  indicated  that  due  to 
the  low  priority  assigned  to  delisting 
activities  in  our  1997  Fiscal  Year  Listing 
Priority  Chudance,  we  wen;  not  able  to 
act  on  the  ])etition  at  that  time. 

In  2004,  the  Navy  submitted  a  jjetition 
as.serting  that  the  island  night  lizard 
populations  on  San  Clemente.  San 
Nicolas,  and  Santa  Barbara  Islands  each 
qualify  as  DPSs  (Navy  2004).  The 
l)etition  slated  that  the  island  night 
lizard  jjojjulations  meet  the  discreteness 
and  significance  criteria  of  the  Service’s 
and  National  Marine  Fisheries  Service's 
Joint  Policy  Regarding  the  Recogidtion 
of  Di.stinct  Vertebrate  Population 
Segments  under  the  Act  (DPS  Policy) 

(81  FR  4722,  h’ehruary  7,  1998).  The 
p(;tition  sought  tin;  delisting  of  the  San 
Clemente  and  San  Nicolas  Island 
distinct  po])ulation  segments  of  island 
inght  lizard. 

On  July  7,  2005  (70  FR  39327).  we 
announced  the  initiation  of  a  5-vear 
review  of  the  island  night  lizard  and 
r(!(iuest(;d  that  interested  ])arties  submit 
information  regarding  the  species’ 

.status.  We  published  a  .second  notice  in 
the  Federal  Register  on  Novembtu'  3, 
2005  (70  FR  88842),  extending  the 
r(!(|ue.st  for  information  concerning  the 
island  idght  lizard.  No  information 
regarding  the  status  of  the  island  night 
lizard  was  received  in  response  to  either 
information  reque.st.  (In  August  22, 


2008  (71  FR  48900),  we  puhli.shed  in  the 
Federal  Regi.sler  a  90-day  finding  for 
both  the  1997  and  2004  petitions  to 
(hdisf  the  island  night  lizard.  In  our  90- 
day  finding,  we  determined  the  1997 
petition  from  the  National  Wilderne.ss 
Institute  did  not  provide  substantial 
information  indicating  that  delisting  the 
island  night  lizard  due  to  data  error  was 
warranted,  which  concluded  our  r(!view 
of  that  petition.  However,  we 
determined  the  2004  jietition  from  the 
Navy  provided  suh.stantial  information 
indicating  the  petitioned  actions  of 
delisting  the  San  Clemente  and  San 
Nicolas  Island  populations  mav  he 
warranted  and  initiated  a  12-month 
status  review,  which  is  represented  by 
this  proposed  delisting  rule. 

In  Sej)t(;mher  2008,  we  comjjleterl  a  5- 
year  review  of  the  island  night  lizard 
(Service  2008,  pp.  24-28).  In  that 
review,  we  conducted  a  preliminarv 
DPS  analy.sis  of  the  island  night  lizard 
j)0])ulation.s  on  San  Clemente.  San 
Nicolas,  and  Santa  Barbara  Islands  and 
concliuhid  that  the  lizards  on  each 
island  may  (jiialify  as  DPSs  under  the 
Service’s  policy  because  they  may  each 
meet  the  discreteness  and  significance 
criteria.  Additionally,  the  2008  5-year 
review  recommended  revising  the 
listing  of  the  island  idght  lizard  hv 
designating  each  island  as  a  DPS.  That 
review  also  recommended  classifving 
the  San  Nicolas  and  Santa  Barbara 
Island  DPSs  as  threatened.  Lastlv.  the  5- 
year  review  concluded  that  the  San 
Clemente  Island  DPS  had  recovered  due 
to  the  amelioration  of  threats  and 
recommended  deli.sting  of  this  DPS 
(Service  2008.  j).  28).  However,  we 
statetl  that  we  would  continue  to  seek 
additional  information  and  refine  our 
preliminarv  DPS  analy.sis  in  the  context 
of  the  12-month  finding  on  the  Navv’s 
petition  to  deli.st  the  San  Clemente  and 
San  Nicolas  j)oj)ulations  of  the  island 
night  lizard  (Service  2008,  p.  5).  We 
puhli.shed  a  notice  in  the  Federal 
Register  on  February  14,  2007  (72  FR 
7084),  announc:ing  the  availability  of 
completed  5-year  reviews,  including  the 
island  night  lizard  5-year  review.  A 
co])y  of  tile  2008  5-year  review  for  the 
island  night  lizard  is  available  on  the 
Service’s  Environmental  Con.servation 
Online  System  |/?f/p.//eco.s./u'.s.gov/ 
docs/five_\^e(ii-javw\v/dcH:776.pdf\. 

Most  recently,  we  iniblished  a  notice 
of  initiation  of  5-year  reviews  in  the 
Federal  Register  on  May  21,  2010  (75 
FR  28838),  initiating  a  further  status 
review  for  the  islami  night  lizard.  We 
completed  this  review  for  the  lizard  on 
October  5,  2012.  The  2012  review 
recommended  deli.sting  the  lizard 
throughout  its  entire  range  due  to  the 
amelioration  of  substantial  threats  and 


current  management  of  jiotential  threats 
to  the  species  and  its  habitat  (Service 
2012a,  p.  44).  As  we  are  adopting  this 
recommendation  in  this  finding,  we  do 
not  further  address  here  the  DPS  status 
ol  the  three  island  populations. 

Species  Information 

The  island  night  lizard  occurs  on 
three  of  the  Channel  Islands  off  the 
coast  of  California:  San  (demente  Island, 
San  Nicolas  Island,  and  Santa  Barbara 
Island.  It  also  occurs  on  a  small  islet, 
Sutil  Island,  just  .southwest  of  Santa 
Barbara  Island.  The  majoritv  of 
information  on  island  night  lizard 
biology  and  life  hi.storv  comes  from 
.studies  conducted  on  San  Clemente 
Island,  with  .some  additional  studies 
and  information  from  San  Nicolas  and 
Santa  Barbara  islands.  The  information 
on  island  night  lizards  on  Sutil  Island 
is  limited  to  the  two  occasions  it  was 
documented  there. 

Description 

Island  night  lizard  adults  average  2.8 
to  4.3  inches  (in)  (85  to  109  millimeters 
(mm))  in  length  from  snout  to  vent 
(Coldherg  and  Bezy  1974,  p.  358;  Fellers 
and  Drost  1991,  j).  28;  Mautz  1993,  j). 
422).  Dorsal  coloration  ranges  from  pale 
ash  gray  and  beige  to  shatles  of  brown 
and  shades  of  black  with  varving 
uniform,  mottled,  and  .striped  patterns 
(Bezy  cl  cd.  1980,  ]).  575;  Fellers  and 
Drost  1991,  ])j).  42-44).  Both  coloration 
and  patterning  are  highly  variable 
among  lizards  on  all  islands  throughout 
their  range  (Bezy  ct  al.  1980.  p.  575; 
Fellers  and  Drost  1991,  pj).  43-44). 

Biology  and  Life  Histoiy 

The  island  night  lizard  is  a  slow- 
growing,  late-maturing,  and  long-lived 
lizard  (Coldherg  and  Bezy  1974,  pp. 
355-358;  Fellers  and  Drost  1991,  pp. 
38-42).  Island  night  lizards  can  live  on 
average  11  to  13  years,  with  some 
individuals  estimated  to  he  30  years  of 
age  (Fellers  and  Dro.st  1991,  p.  38; 

Mautz  1993,  p.  420;  Fellers  et  ol.  1998, 
p.  25). 

Members  of  the  genus  Xontusia  are 
primarily  active  during  the  day  (Bezv 
1988,  p.  8);  however,  thev  are  highlv 
sedentary  and  tend  to  remain  under 
.shelter  such  as  dense  vegetation  or  rocks 
(Fellers  and  Dro.st  1991,  pp.  50.  55; 
Mautz  1993,  p.  419).  Sheltered  areas 
provide  suitable  c:over  to  protect  the 
species  from  jjredation  and  allow 
sufficient  amounts  of  sunlight  to 
jienetrate  to  the  ground,  providing  a 
range  of  temjieratures  for  thermal 
regulation  (regulation  of  body 
temnerature)  (Mautz  2001a,  pp.  9-12). 

l.sland  night  lizards  are  viviparous 
(hear  live  young)  and  reach  sexual 
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rlings  wouhi  have 
onates.  The 
f-’o  in  the  jjercentage 
lings  h(;fween  drv 

Ijo  repre.sentative  of 
active  r(;.spon.se  to 
1  rainfall  and  food  1 

ds  are  omnivorous.  | 

y  consisting  of  1 

att(;r  (Knowlton  1 

oml9.‘i2.pj).i08_ 

41 7).  Analy.ses  of  ; 

ve  tract  contents  of  ( 

from  San  (ilemenfe  1 

d(;d  an  omnivorous  s 

sects  (including  2 

a.  Cioleoptera.  .s 

1.  and  l] 

sedge,  seeds,  and  li 

id  the  remains  of  1 

juvenile  mice  a 

f5).  In  I.')  of  tin;  24  o 


spocimens.  i)lanl  mat(;rial  c:onstiluled  at 
>:  loast  .^)0  jjercenf  of  the  total  food 

ig  identified  in  the  .stomaidi  contents 

(Knowlton  1949.  p.  40).  A  mor,;  detailed 
analysis  of  numerous  spi'cies  of 
>•  Xantusia.  including  spiicimens  of  the 
island  night  lizard  from  San  Clemente. 
San  Nicolas,  and  Santa  Barbara  Island.s 
a  was  conducted  by  Braft.sfrom  (19.'')2.  ii. 

■  2).  Based  on  .samples  of  the  stomach  aiid 

infe.sfmal  contents.  Bratfstroin  (19'-, 2  ii 
172)  determined  that  the  island  night 
!  lizard  eats  the  widest  variety  of  foods  of 
-in.v  of  the  species  of  the  Cenus  Xantusia 
1.  included  in  the  re.search.  Although  all 
age  groiijis  will  eat  both  jdant  and 
animal  material,  younger  lizards 
consume  a  greater  amount  of  animal 
previn  their  diet  than  older  lizards 
(1‘ellers  and  Dro.st  1991.  p.  .>50).  Plant 
material  found  in  the  stomach  or  fecal 
sample.s  of  island  night  lizards  included 
‘yt^s(nnbiyanthamuin  ervstaUinam 
>  (cry.stalline  iceplant);  the  fruits,  flowers 
f Lycium  californicam 
(California  hoxthorn);  and  the  fruits  of 
Atnplax  samihaccata  (Australian 
saltbush)  (Fellers  and  Drost  1991  dd 
.'i.'j-.'jti).  ’  '  ■ 

IXstrihation  and  Habitat 

The  island  night  lizard  is  endemic  to 
Ihroe  Channel  Islands  (San  filemente. 

San  Nicolas,  and  Santa  Barbara)  located 
on  the  .southern  (California  coast 
(aildherg  and  Bezv  1 974.  pp. 
hollers  and  Drost  1991 .  p.  28)  and  a 
small  islet  (Sutil  l.shmd)  located  just 
southwest  of  Santa  Barbara  Island  (Bezv 
0/  p.  .'579).  San  Clemente  Island 

and  San  Nicolas  Island  are  managed  hv 
the  Navy,  while  Santa  Barbara  Island  ‘ 
and  Sutil  Island  are  owned  and 
managed  by  the  National  Park  Service 
San  Cleniente.  San  Nicolas,  and  Santa" 
liaitiara  Island.s  vary  in  size  and  the 
Hmount  of  suitable  habitat  available  for 
lie  island  night  lizard  (see  Table  1 

)olowattheendofthe“Po/.u/o//on  ' 

Dm?.s7/y  and  Abundance"  .section,  which  ; 
highlights  the  lizard’s  estimated 
poimlation  size  for  each  island  in  t 

relation  to  each  island’s  size  and  the  i 
oyailahle  habitat  pre.sent).  San  Ch'inente  s 

s  and  IS  the  largest  and  .southernmost  of  i 
the  (.hannel  I.slands  occupied  by  the  i 
lizard,  consisting  of  approximately  2 

-17.200  acres  (ac)  (l.-5.0.'54  hectares  (ha)).  i: 
<md  IS  located  ajiproximatelv  tiH  miles  v 
mi)  (109  kilometers  (km))  we.st  of  San  V 

Diego.  California,  and  .'5.'5  mi  (89  km)  „ 
smith  of  l^ong  Beach.  California  (Navy  I 

2002.  p  1.1).  San  Nicolas  ksland  is  the  K 
second  largest  and  wiisternmost  of  the  fj 

hree  Channel  Island.s  inhabited  by  the  u 

lizard,  consisting  of  approxiniati'lv  p 

14.2.10  ac  (.'5.098  ha),  and  is  located  N 

a)iproxnnat.;ly  2«  mi  (4.'5  km)  .southwest  a 
ot  Santa  Barbara  Island  and  .'50  mi  (80  A 


at  km)  northwest  of  San  Clemente  Island 
(Imllerse/  oA  1998.  p.  .'5).  Santa  Barbara 
Is  am  IS  the  smalle.st  and  northernmo.st 
■0  island  inhabited  by  the  lizard. 

oonsisting  of  a])])roximately  040  ac  (2.'59 
^  fPPi’oximatelv  :i«  mi 

(01  km)  from  the  mainland  of  southern 
>.  California  (fellers  and  Dro.st  1991.  ni).  5 
29)  and  28  mi  (4.'5  km)  northeast  of  SaiV  ’ 
Id  Nicolas  Island. 

Sulil  Island  is  an  islet  located 
approximately  0.4  mi  (0.0.'5  km) 
if  .southwest  of  Santa  Barbara  Island  and 
HI  consisting  of  approximately  13.7  ac  (,'5. ,'5 
ha).  At  the  tune  of  li.sting  (42  FR  40082) 
island  night  lizards  were  not  known  to  ’ 
occur  on  Sutil  l.shmd.  Since  li.sling  we 
are  aware  of  only  two  occasions  where 
island  night  lizards  were  documented 
on  Sutil  Island  and.  currently,  little 
mformation  t.oncerning  the  sjiecies  on 
1  Sutil  Island  exists. 

Different  surviiys  and  descriptions  of 
.  the  TOgetation  tyjies  on  San  Clemente. 

San  Nicolas,  and  Santa  Barbara  Islamls 
have  referred  to  the  habitat  supporting 
i.sland  night  lizards  under  various 
names  and  de.scriptions.  Two  vegetation 
tyjies  identified  by  Sawyer  et  al.  (2009) 
support  most  of  the  known  dominant 
p  ant  taxa  associated  with  the  lizard 
I  he  two  vegetation  types  are  Coast 
prickly  jiear  .scrub  and  Lvcinni 
cahjornicinn  Provisionaj  Shrubland 
Alliance  In  Coa.st  Jirickly  pear  .scrub, 

(.acti  such  as  Opnntia  lit'toralis  (coa.stal 
in  ick  y  p(!ar).  Opnntia  oricola  (tdiaparral 
IJrickly  jiear).  and  Oylindropnntia 
piolifera  (coa.st  cholla)  an;  dominant  or 
codominant  among  the  shrub  canopy 
(Sawyer  e/  (d.  2009.  jiji.  .'599-001).  ' 
Lyciain  californicinn  Provisional 
Shrubland  Alliance  is  characterized  by 
le  jirevalence  of  L.  (xdifomicuin 
(Sawyer  et  al.  2009.  ji.  .588) 

Cylindropnntia  prolifera  is  niferred  to 
Dy  Its  older  I.atin  name,  Opnntia 
pwlijera.  in  numerous  references  cited 
111  this  document  (for  example.  Fellers 
and  Dro.st  1991,  jiji.  34,  08;  Mautz 
2noia.  j).  17;  Navy  2002.  ji.  3..54).  While 
Bio  Serv  ice  recognizes  that  C  prolifem 
IS  the  currently  accejited  name  of  this 
sjiecies  and  is  used  in  di.scu.ssions  that 
n:f(;rence  current  literature  in  this 
document  (for  exanijile.  Sawyer  et  al. 

2009  and  NPS  in  litt.  201  lb),' we  will 
ii.se  the  older  name  of  O.  piolifera  only 
\ylien  niferencing  jirevious  literature  ' 
Viigetation  now  classified  as  Coast 
jirickly  jiear  scrub  includes 
connnunilies  variously  referred  to  as 
Maritime  Succulent  Scrub  and  Marilime 
Desert  Scrub  in  several  references  cited 
inn.  "  ‘  (Fellers  and  Drost 

1?l91.jiji.  34.  08:  Mautz  2001a,  p  17- 

Navy  2002,  ji.  3..54).  Lvcinni 
calijornicuin  Provisional  Shrubland 
Alliance  (Sawyer  et  al.  2009,  p.  .588)  is 
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a  vegetative  c;oniiminity  in  \vhic:h  L. 
cdliforniciini  is  a  dominant  or 
codominant  species  and  taxa  such  as 
(jOivopsis  gip^antea  (giant  coreopsis), 
Ii(‘rg(iro(:(i(:tiis  ennon’i  (golden-spined 
C(;rens),  and  C.  prolifam  are  jinisenl. 

This  is  also  referred  to  as  Maritime 
Succulent  .Scrnh,  Maritime  D(!sert 
.Scrul),  or  hoxthorn  habitat  hv  mnnerous 
references  included  within  this 
document  (for  example.  Fellers  and 
Drost  1991,  pp.  34,  98;  Mantz  2001  a,  p. 
17;  Navy  2002,  p.  3. ,‘14).  To  eliminate 
any  confusion,  we  will  refer  to  the 
vegetation  types  that  comprise;  high- 
(juality  habitat  and  snjjjiorts  high  island 
night  lizard  densities  as  L.  californicum 
and  Opuntid  sj;];.  habitats. 

Surveys  conducted  on  the  islands 
occnjiied  by  the  island  night  lizard 
indicate  strong  habitat  ])ref{;rences  for 
Lvcium  ccilifornicuni  and  Opuntid  spp. 
habitats  (Fellers  and  Drost  1991,  p.  34; 
Schwemm  1990,  jjp.  3-4;  Mantz  2001a, 
p.  23;  Mantz  2004,  p.  18).  These  habitats 
are  considered  high  (piality  because 
th(;y  offer  suitable  cover  to  protet:t  the 
species  from  })redation  and  allow 
sufficient  amounts  of  sunlight  to 
penetrate  to  the  ground,  which  provides 
a  thermal  mosaic  for  thermal  regulation 
(Mantz  2001a,  pp.  9-11,  17-18).  Island 
night  lizards  are  also  known  to  occupv 
grasslands,  OordO})sis  gigdntod  stands, 
mixed  shrub  communities,  rocky 
ontcro])s,  and  cobble  ami  driftwood 
habitats  (Fellers  and  Drost  1991,  p.  34; 
Sc:hwemm  15)90.  pp.  3-4;  Mantz  2001a, 
p.  23;  Mantz  2004,  p.  18).  Loose  rocks 
or  crevices  in  clay  soils  are  also 
important  habitat  components  within 
island  night  lizard  habitat  (Fellers  and 
Dro.st  15)91,  p.  53;  Mantz  2001a.  p.  17). 

Mantz  (2001a,  pp.  17-18)  suggested 
that  vegetation  community 
characteristics  may  he  as  im])ortant  to 
island  night  lizard  habitat  as  species 
composition.  This  assertion  is 
corroborated  by  Fellers  ut  dl.  (1998,  p. 
10),  who  concluded  that  plywood 
debris,  which  serves  as  cover  in 
grasslands  with  scattered  Haplopcippiis 
(haj)lo])apj)n.s)  and  few  to  no  other 
shrub  sjjecies,  was  a  factor  that 
contributed  to  high  densities  of  lizards 
at  sampling  sites  on  vSan  Nic;olas  Island. 

In  audition  to  natural  cover,  artificial 
cover  created  bv  human  presence  on 
San  Clemente,  San  Nicolas,  and  Santa 
Barbara  Islands  may  also  he  utilized  by 
island  night  lizards,  thereby  enabling 
them  to  persist  in  areas  of  otherwise 
unsuitahle  habitat.  During  surveys  for 
the  s])ecies  on  San  Clemente  and  San 
Nicolas  Islands,  lizards  were  routinely 
found  under  pieces  of  plvwood 
discarded  by  U.S.  Navy  (Navy) 
personnel  (Fellers  ut  dl.  195)8,  p.  18). 
The  pre.sence  of  these  hoards,  some  of 


which  may  have  been  in  jilace  for  a 
decade  or  more,  provided  an 
oj)j)ortunity  for  researchers  to  assess 
longevity  of  the  species  because  some 
specific  lizards  were  recorded  (captured 
and  recaptured)  over  long  intervals  of 
time  (Fellers  nt  dl.  15)5)8,  p.  7). 

Underlying  soils  may  also  indicate 
whether  an  area  supjjorts  lizards. 
Extensive  trap])ing  conducted  on  San 
Nicolas  Island  determined  that  loose 
sand  substrates  are  unsuitahle  for  tin; 
species  (Fellers  ul  dl.  15)5)8,  pp.  11-17). 
Very  little  information  exists  concerning 
the  vegetative  communities  on  Sntil 
Island. 

San  Cilemente  Island 

San  Clemente  Island  supiiorts 
approximately  19,040  acres  (ac)  (7,5)48 
hectares  (ha))  of  high-ciuality  island 
night  lizard  habitat  distributed 
primarily  along  the  w(;stern  marine 
t(;rraces  (Navy  2002,  p.  3.54).  I’here  are 
approximate;!)'  13,75)1  ac  (5,581  ha)  of 
Opuntid  sj)]).  habitat  and  5,849  ac  (2.307 
ha)  of  Lvcium  cdlifornicum  habitat 
(Service  15)5)7,  p.  0;  Navy  2002,  p.  3.54). 
From  15)5)2  to  2008,  a  long-term  trend 
analysis  was  conducted,  which 
indicated  no  clear  tr(;nd  in  habitats 
dominated  by  Opuntid  spj).  or  L. 
cdlifornicuin  on  .San  (ilemente  Island, 
hut  there  was  an  a])proximate  0  percent 
reduction  of  L.  cdlifornicuin  and  10 
jiercent  reduction  of  Opuntid  s])p.  in  the 
cover  of  those  habitats  on  the  island 
('fierra  Data  Inc.  2010,  pp.  48-07).  'I’liis 
observed  decrease  was  likely  dm;  to 
high  rainfall  experienced  in  the  baseline 
years  from  15)5)1  to  15)5)3,  in  comj)ari.son 
to  suhse(|nent  rainfall  (Tierra  Data  Inc. 
2010,  p.  125). 

Low-  to  moderate-cpiality  island  night 
lizard  habitat  consisting  of  Ailcinisid 
spj).  (sagebrush),  Eriogonuin  spp. 
(buckwheat),  Dcindnchd  elenwniind  (as 
Hcinizonid  clcincntind)  (Catalina 
tarweed),  as  well  as  Lyciuin 
Cdlifornicuin  and  Opuntid  sj)])., 
occu])ies  ajjproximately  380  ac  (150  ha) 
of  the  northeastern  escarpment  of  San 
Clemente  Island  (Navv  2002,  p.  3.05). 
Low-(|uality  gra.sslancl  habitat  occupies 
apj)roximafely  11,831  ac  (4,788  ha)  on 
the  central  plateau  and  eastern  .scarp  of 
the  island  (Navy  2002,  p.  3.54).  Lizards 
on  San  Cilemente  Island  have  not  he(;n 
found  in  closed-c:anopy  canyon  or 
woodland  habitats,  which  do  not  allow 
sufficient  amounts  of  sunlight  to 
j)enetrate  the  canoj)y  cover  for  thermal 
regulation,  or  active  .sand  dunes  that  do 
not  offer  sufficient  cover  for  the  species 
(Mantz  2001a,  pp.  4,  5),  18). 

San  Nicolas  Island 

Due  to  differing  survey  methodologies 
and  precision  of  mapping  efforts,  the 


amount  of  high-(|uality  habitat  on  San 
Nicolas  Island  has  varied  over  time. 

Based  on  these  various  survevs  and 
methodologies,  little  high-cinality 
habitat  is  known  to  exi.st  on  San  Nicolas 
Island.  Site  specific  vegetation  transects 
com])leted  in  15)5)0  failed  to  locate 
Lyciuin  cdlifornicuin  and  only  oiu;e 
located  Opuntid  spp.  (Chess  ct  dl.  15)5)0, 
j)j).  15)-40).  Fellers  ct  dl.  (15)5)8,  p.  40) 
conducted  an  island-wide  analvsis  of 
the  vegetation,  utilizing  aerial  j)hotos 
and  on  the  ground  surveys,  and 
estimated  1.5)  ac  (0.8  ha)  of  high-tpiality 
island  night  lizard  habitat  and  about  101 
ac  (05  ha)  of  lower-(|uality  mixed  shrub 
habitat  occur  on  San  Nicolas  Island.  In 
2003.  Junak  (2003,  p.  7)  also  conducted 
an  island-wide  survey  of  the  vegetation 
utilizing  helicopter  flyovers,  on  the 
ground  surveys,  and  Clobal  Positioning 
System  receivers  and  estimated  that 
a])proximately  11.2  ac  (4.0  ha)  of  high- 
(juality  habitats  were  available  on  the 
island.  That  high-()uality  habitat  occurs 
primarily  on  the  eastern  half  of  the 
island  and  is  jjatchily  di.stributed  with 
lower-(iuality  habitat  (Fellers  ct  dl.  15)5)8, 
j;p.  13-14).  'file  lower-(|ualitv  habitat  is 
a  mixed  shrnh  communitv  comprising 
lidplopappuH  spp.,  Odivstegid 
nuicrostcgici  (island  morning-glory), 
Oorcopsis  gigdiitcd,  Atriplcx 
scinihdccdtd,  Dcimindid  cicinentind, 
Lupinus  dibifrons  (silver  lupine), 
Bdccbdi'is  piluldiis  (covote  brush),  and 
Artcinisid  sjip.  (Fellers  ct  dl.  15)5)8,  ])p. 
10-17).  Island  night  lizards  generallv  do 
not  inhabit  the  western  half  of  .San 
Nicolas  Island  dm;  to  f.  lack  of  suitable 
v(;getative  or  roc;k  cover.  One  exce|)tion 
is  a  O.O-ac  (().2-ha)  area  of  cobble  and 
driftwood  habitat  at  Redeye  Beach  that 
is  just  above  the  intertidal  zone  on  the 
northwestern  side  of  the  island  (Fellers 
ct  dl.  1998,  j).  11).  Occupancy  within 
this  habitat,  which  supj)orts  the  highest 
density  of  lizards  on  the  island,  is 
uni(|ue  to  San  Nicolas  Island  (Imllers  ct 
dl.  15)5)8.  p.  11). 

.Santa  Barbara  Island 

Habitat  on  Santa  Barbara  Island  is 
limited  due  to  the  small  size  of  the 
island  and  the  extensive  habitat  damage 
that  occurred  historically  when  goats 
[Odpi'd  spp.).  sheep  [Ovis  spp.),  and 
Europ(;an  rabbits  (OrvctoUigus 
cuniculus)  were  pre.sent  (Service  15)84. 
pp.  45-40;  Fellers  and  Drost  15)5)1,  p. 

70).  Using  aerial  photographs  of  the 
island  from  15)83  and  ground  surveys. 
Fellers  and  Drost  (15)91,  p.  08)  identified 
approximately  14.8  ac  (0  ha)  of  high- 
cpiality  habitat  on  Santa  Barbara  Island 
that  included  Lvcium  cdlifornicuin, 
Opuntid  spp.,  and  rock  outcro])s.  Low- 
to  moderate-cpiality  habitat  on  Santa 
Barbara  Island  also  contains  .some 
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Lyciinn  californicuiu  and  Opuniia  sp])., 
but  is  dominatiui  l)v  (Coreopsis 
Hrio^oniim  “/•'nn/eu/??  x  ar.  conijxictiim 
(Santa  Barbara  Island  liuckwlieat  A  and 
Hrioplivlliim  nevinii  (silver-lace)  (Fellers 
and  Drost  1091.  j).  70):  th(!se  native 
shrill)  coinnuinities  are  patchily 
distributed  in  grasslands  across  a 
inajoritv  ol  the  island  (Halverson  at  al. 

1088.  p".  111). 

I'lie  National  Park  Service  (NPS)  is 
j)reparing  a  new  preliminary  vegetative 
analysis  oi  Santa  Barbara  island,  but  it 
has  not  been  finalized  (NP.S  201  lb.  in 
lift.).  Preliminary  results  from  surveys 
conducted  in  2010  (in  a  report  not  yet 
finalized)  by  the  NPS  indicate  an 
increase  in  high-iiuality  habitat,  where 
Lycium  cdlifornicinn  nnd  Opnntia  spp. 
are  dominant  or  codominant  among  the 
vegetation  (NPS  2011b.  in  lift.).  Results 
indicate  that  there  are  approximately 
10.0  ac  (0.7  ha)  of  L.  californicnin  and 
51.3  ac  (3.8  ha)  of  Opnntin  oricoln  habitat 
where  these  taxa  account  for  greater 
than  30  percent  of  the  vegetative  cover 
(Rodriguez  2012.  pers.  obs.).  A 
preliminary  analysis  concerning 
(A’lindropnntia  prolifarn,  another 
documented  habitat  for  the  lizard,  is  not 
yet  available. 

Sutil  Island 

I.ittle  is  known  about  the  habitat  on 
Sutil  Island.  Sutil  Island  consi.sts  of 
approximately  13.7  ac  (.!..')  ha)  (Rudol])h 
2011.  piirs.  obs.).  much  of  it  unbroken 
biidrock.  with  some  vegetation 
identified  as  island  night  lizard  habitat, 
such  as  low  shrubs.  Lvciinn 
californicnin.  and  rocks  and  fissures, 
but  these  are  sparsely  distributed  (Drost 
201 1 .  pers.  obs.). 

I^ifnilation  Density  and  Abundance 

At  listing  (42  FR  40082).  island  night 
lizard  jiopulation  densities  were  not 
known  on  any  of  the  inhabited  Channel 
Islands.  Island  night  lizards  appear  to 
show  preference  for  several  habitat 
types  (Fellers  and  Drost  1991.  p.  08; 
Mautz  2001a.  pp.  17-19):  however, 
determining  an  overall  ])opulation 
estimate  is  difficult  due  to  the  sedentarv 
and  reclusive  behavior  of  the  species. 
'File  highest  lizard  j)0])ulation  densities 
are  observed  in  Lycium  californicnin 
and  Opnntia  spj).  habitats  (Fellers  and 
Dro.st  1991.  pj).  34.  08:  Mautz  2001a.  ]). 
17).  Lizards  are  found  in  lower  densities 
throughout  shrub  communities,  rocky 
outcro]).s,  grasslamis,  and  in  stands  of 
Coreopsis  gigantea  (Service  1984,  p.  93; 
Fellers  and  Dro.st  1991,  p.  3.'j:  Mautz 
2001a.  j))).  17-22).  Mautz  (2004,  p.  8) 
reported  that  a  large  number  of  lizards 
are  repeatedly  recaptured  in  survey 
trai)s.  High  recapture  rates,  in 
conjunction  with  large  survey  grids 


relative  to  their  home  range  size, 
indicate  that  standardizeil  tra])])ing 
provides  a  good  estimate  of  local 
densities  (White  1982, )).  130). 

'Fherefore,  trapping  in  suitable  cover  on 
San  (ilemente,  San  Nicolas,  and  Santa 
Barbara  Islands  can  be  a  good  indicator 
of  lizard  densitv  and  overall  abundance 
(Mautz  2001a.  p.  17). 

San  Clemente  Islaml 

Surveys  conducted  over  a  7-year 
j)eriod  indicate  that  San  Clemente 
Island  contains  the  largest  population  of 
island  night  lizards.  From  l‘)‘)l  to  1998, 
re.searchers  calcnlated  po])ulation 
densities  using  data  from  ])itfall  traps, 
cover  boards,  and  rock  turn  surveys  in 
high-(]uality  island  night  lizard  habitat 
(Mautz  20()la,  pp.  17-23,  43-.'')4).  The 
Navv  conducted  similar  surveys  in  20()‘) 
and  ^OlO:  as  of  2011  (Mautz  2011.  pers. 
comm.),  those  results  were  not  yet 
analyzed  and  are  not  currently 
available. 

Density  e.stimates  were  asses.sed  by 
analyzing  cajiture  rates  and  mark- 
reca])ture  data,  based  on  the  19‘H  to 
l‘)98  surveys,  using  three 
methodologies:  (1)  A  minimum  estimate 
measure  of  the  number  of  animals 
int(!rcej)ted  in  a  single  .sam])le:  (2)  a 
l.incoln  Index:  and  (3)  a  Regression 
Index  (Mautz  2001a,  jip.  21-23).  'Fhe 
minimum  estimate  measure  resulted  in 
a  population  of  8.18  million  on  San 
C.lemente  Island;  however,  Mautz 
(2001a,  pp.  20-22)  indicatiul  that  this 
number  represents  an  underestimate 
because  most  of  the  lizard  population  is 
inaccessible  in  den.se  vegetation  or 
underground,  and  i)itfall  traps  intercejit 
only  animals  active  in  the  immediate 
vicinity  of  the  trap.  The  Lincoln  Index 
estimated  that  10.71  million  lizards 
occurred  on  San  (Clemente  Island: 
however,  Mautz  (2001.  j)p.  43-44)  again 
cautioned  that  this  method  could 
underestimate  the  number  of  lizards 
because  inadequate  mixing  of  those 
captured  lizards  back  into  the 
pojnilation  could  result  in  a  higher 
])roportion  of  recaptures.  Fhe 
Regression  Index  e.stimated  that  2.'j.89 
million  lizards  occurred  on  San 
Clemente  Island;  however,  Mautz  (2001, 
]).  .01)  cautioned  that  this  method  could 
overestimate  the  number  of  lizards 
because  the  index  reijuires  a  closijd 
.sam])ling  j)o])ulation  and  the  extended 
period  of  time  of  sampling  from  lt)91- 
lt)‘)8  may  accommodate  an  increased 
amount  of  immigration  and  emigration 
on  the  study  |)lots. 

Mautz  (2001  a.  ])]).  21-23)  suggested 
that  a  reasonable  estimate  of  island 
night  lizard  density  on  San  Clemente 
Island  could  be  calculated  from  the 
average  between  the  Lincoln  and 


Regression  Indexes.  'Fhis  calculation 
resulted  in  an  estimate  of  21.3  million 
lizards  on  the  island.  Evaluation  of  the 
habitat  type  where  the  data  was 
collected  was  used  to  estimate  lizard 
densities  in  high-cpiality  habitat:  1,934 
lizards  per  2.47  ac  (1  ha)  in  Lvciinn 
californicnin  habitat,  2,.').')8  lizards  per 
2.47  ac  (1  ha)  in  Opnntia  littoralis  nnd 
O.  oricola  habitat,  and  1,423  lizards  ])er 
2.47  ac  (1  ha)  in  O.  prolifera  habitat 
(Mautz  2001a,  ]).  23).  'Fhese  high-(juality 
habitats  occur  on  the  lower  marine 
terraces  of  the  west  side  of  the  island 
and  support  a])])roximately  half  of  the 
estimated  i)opulation  (10.4  million)  of 
lizards  (Mautz  2001a,  p.  2‘)).  In  the 
lower-(iuality  habitat  areas,  island  night 
lizards  were  e.stimated  at  1,142  lizards 
per  2.47  ac  (1  ha)  in  u])land  ])lateau 
grasslands  and  920  lizards  per  2.47  ac 
(1  ha)  in  scarp  grassland  and  coastal 
.sage  (Mautz  2001a,  p.  23).  No  lizards 
were  found  in  canyon  woodland  and 
active  sand  dunes  on  the  island  (Mautz 
2001a,  p.  23).  Because  there  has  not 
been  a  new  po])ulation  estimate  or 
much  change  in  the  (piantity  of  habitat, 
the  Service  and  Navy  continue  to  u.se 
the  e.stimate  of  21.3  million  lizards. 

.San  Nicolas  Island 

Estimates  of  the  number  of  island 
night  lizards  on  .San  Nicolas  Island  have 
heen  as.ses.sed  from  a  numbiM'  of  data 
collection  efforts.  'Fhe  primary  study 
conducted  surveys  from  1992  to  15)9.1 
using  jiitfall  traps,  coverboards,  and 
.Sherman  small  mammal  traps  arranged 
in  transects  through  suitable  habitat  and 
on  the  edges  of  imjienetrable  habitats 
(Fellers  et  al.  1998,  ]).  7).  That  study  also 
utilized  data  from  surveys  conduc:ted  by 
'Fom  Mur]ihev  from  1984  to  198.1 
(Fellers  et  al.  1998,  ]j.  1).  Lastly,  Fellers 
et  al.  (1998,  p.  71)  also  used  grid  arrays 
conducted  from  1992  to  15)91,  from 
.some  of  the  areas  initially  surveyed  bv 
'Fom  Murphey. 

Fellers  et  al.  (15)5)8,  ji.  48)  estimated 
the  number  of  lizards  on  .San  Nicolas 
island  and  density  of  lizards  in  different 
habitat  types  by  comparing  survey  data 
from  po])ulations  on  .Santa  Barbara 
Island  with  aerial  photograph  estimates 
of  the  habitat  on  .San  Nicolas  Island. 
Overall,  lizard  abundance  on  .San 
Nicolas  Island  was  estimated  at  11, 300 
individuals  (Fellers  et  al.  15)5)8.  ji.  20). 
Island  night  lizard  densities  were 
estimated  at  3,200  lizards  per  2.47  ac  (1 
ha)  in  Lycinin  californicnin  habitat, 

2,100  lizards  per  2.47  ac  (1  ha)  in 
Opnntia  s])]).  habitat,  and  200  lizards 
per  2.47  ac  (1  ha)  in  mixed-.shrub  habitat 
(Fellers  et  al.  195)8,  p.  40).  Island  night 
lizards  are  found  primarily  on  the 
eastern  half  of  .San  Nit:ola.s  Island; 
however,  the  island  does  supjiort  an 


g 


1 

I  7914  Federal  Register / Vol.  78.  No.  23 /Monday,  February  4,  2013 / Proposed  Rules 


■ 


1 

I 

i 

* 


4 

i 


ex(:(:])ti()nally  high  density  of  lizards 
(4,(){)()  per  2.47  ae  (1  ha))  in  {:ol)l)le  and 
driftwood  hal)itat  found  on  Redeye 
Beach  at  the  northwe.stern  end  of  the 
island  (Fellers  e/  (il.  1908,  p]).  11,  20). 
The  inixed-shruh  habitat  is  only  utilized 
by  the  island  night  lizard  on  .San 
Nicholas  Island  and  it  is  unknown 
whether  it  sup])orls  a  .self-sustaining 
lizard  pojjulation.  I’hrongh  examination 
of  aerial  photographs  and  ground 
surveying  efforts.  Fellers  at  (il.  (1008,  ]). 
40)  estimated  approximately  0.13  ac 
(0.0,'j  ha)  of  L.  cdlifornicum  and  1.17  ac 
(0.47  ha)  of  Opuntki  sj)p.  exi.sted  on  San 
Nicolas  Island. 

.Suh.seqnent  to  Fellers  at  al.  (1908), 
Jimak  (2003.  p.  7)  revised  the  estimated 
amount  of  Opiintici  sjjp.  and  Lycium 
Cdlifornicum  liahitats  on  San  Nicolas 
Island,  and  concluded  there  were  11.2 
ac  (4.0  ha)  of  these  habitats  available  on 
the  island,  com])ared  to  1.3  ac  (0..'52  ha) 
previously.  A  new  population 
assessment  of  island  night  lizards  on 
.San  Nicolas  Island  has  not  been 
conducted,  though  we  anticipate  that 
the  number  of  lizards  has  increased  due 
to  the  increase  in  high-ciuality  habitat. 
Currently,  the  Navy’s  2010  Integrated 
Natural  Resources  Management  Flan 
(INRMB)  for  .San  Nicolas  Island 
continues  to  use  the  jiopulation  size  of 


approximately  1.1,000  lizards 
established  by  Fellers  at  al.  (1998,  p.  20) 
as  the  current  population  estimate 
(Navy  2010,  p.  3-43). 

.Santa  Barbara  Island 

.Survey.s  to  asse.ss  island  night  lizard 
])opulation  status  wen;  t;onducted  on 
.Santa  Barbara  Island  from  1981  to  1988 
using  ])itfall  tra])s  and  .Sherman  small 
mammal  traps  in  transects  and  grid 
array.s  dejjending  on  the  island’s 
topogra])hy  (Ftdlers  and  Drost  1991,  p. 
30).  Island  night  lizard  densities  were 
estimated  at  3,213  lizards  per  2.47  ac  (1 
ha)  in  Lycium  califoruicum  habitat, 
2,470  lizards  per  2.47  ac  (1  ha)  in 
Opudtia  s])j).  habitat,  and  1,00.1  lizards 
per  2.47  ac  (1  ha)  in  rock  habitat  (Fellers 
and  Drost  1991,  p.  08).  All  other  habitat 
types  or  vegetative  communities  on  the 
island  dis]3layed  a  density  of  zero 
(Fellers  and  Dro.st  195)1,  p.  08).  Based  on 
e.stimates  of  available  habitat  tyjjes  and 
extrapolation  of  lizard  densities  within 
those  habitat  types,  a  total  of 
approximately  17,000  lizards  were 
e.stimated  to  occur  on  .Santa  Barbara 
Island  in  1991  (Fellers  and  Drost  1991, 
p.  08).  A  new  preliminary  vegetative 
analysis  of  .Santa  Barbara  Island  is  being 
drafted  and  until  it  is  finalized,  we  will 
use  Fellers  and  Dro.st  (15)91,  j).  08) 


density  estimates  as  the  most  recent 
estimate.  The  .Service  and  NB.S  continue 
to  use  this  estimate,  because  there  has 
been  little  c:hange  in  the  (juantity  of 
habitat  available  and  no  additional 
poj)ulation  estimates  have  been 
conducted. 

.Sutil  Island 

.Sutil  Island  was  not  known  to  he 
occupied  at  the  time  the  island  night 
lizard  was  listed.  In  15)78,  a  survey  of 
.Sutil  Island  was  conducted  and  12 
lizards  were  identified  (VVikson  1975),  as 
cited  in  Bower  1979,  p.  8.,1).  In  15)91, 
Drost  (2011,  pers.  ohs.)  visited  the 
island  and  though  there  was  little 
habitat  that  could  he  turned  or  searched, 
he  observed  one  lizard  in  a  rock  crevice. 
Me  noted  that  though  vegetative  cover 
on  the  island  was  sparse,  there  were 
surface  craf:ks,  fissures,  and  boulder 
cover  that  could  })rovide  cover.  VVe  have 
no  survey.s  for  the  island  night  lizard  on 
.Sutil  Island  since  15)78.  Becau.se  .Sutil 
Island  is  within  close  proximity  to  .Santa 
Barbara  Island,  has  very  few  to  no 
visitors  annually,  and  like  .Santa  Barbara 
Island  is  managed  by  the  NB.S,  w(!  will 
Incorporate  .Sutil  Island  in  the 
discussion  of  .Santa  Barbara  Island  for 
the  remainder  of  this  document. 


Table  1— Island  Size,  Amount  of  Habitat,  and  Population  Size  of  the  Island  Night  Lizard 


j  Island 

Size 

Amount  of  high-quality  habitat* 

Estimated 

population 

(million) 

^  San  Clemente  . 

■  San  Nicolas**  . 

37,200  ac  (15,054  ha)  . 

14,230  ac  (5,698  ha)  . 

19,640  ac  (7,948  ha)  . 

1 1 .8  ac  (4.8  ha)  . 

21.3 

15,300 

17,599 

Santa  Barbara  . 

M 

640  ac  (259  ha)  . . . 

25.9  ac  (10.5  ha)  . 

”  *  High-quality  habitat  (Lycium  californicum  and  Opuntia  spp.). 

**  Amount  of  habitat  includes  cobble  and  driftwood  habitat  unique  to  San  Nicolas  Island. 
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Recovery  Planning  anrl  Implementation 

.Section  4(f)  of  the  Act  directs  us  to 
develo])  and  implement  recovery  plans 
for  the  con.servation  and  survival  of 
endangered  and  threatenerl  species 
unless  we  determine  that  such  a  plan 
will  not  promote  the  conservation  of  the 
species.  The  Act  directs  that,  to  the 
maximum  extent  j)racticahle,  we 
incorjjorate  into  each  ])lan: 

(1)  .Site-s|)ecific  management  actions 
that  may  be  nece.ssarv  to  achieve  the 
plan’s  goals  for  conservation  and 
survival  of  the  s])ecies; 

(2)  Ohj(!ctive,  measurable  criteria, 
which  when  met  would  result  in  a 
determination,  in  accordance  with  the 
provisions  of  .setdion  4  of  the  Act,  that 
the  sjnrcies  be  removed  from  the  list: 
and 

(3)  Estimates  of  the  time  and  cost 
rcKinired  to  carry  out  the  j)lan. 


Revisions  to  the  list  (adding, 
removing,  or  reclassifying  a  sjiecies) 
must  reflect  determinations  made  in 
accordance  with  sections  4(a)(1)  and 
4(h)  of  the  Act.  .Section  4(a)(1)  recpiires 
that  the  .Secretary  (hdermim;  wheth(ir  a 
species  is  endangered  or  threatened  (or 
not)  because  of  one  or  more  of  five 
threat  factors.  Objiudive,  measurable 
criteria,  or  recovery  criteria  contained  in 
recovery  j)lans,  must  indicate  when  w(! 
would  anticipate  an  analysis  of  the  five 
threat  factors  under  section  4(a)(1) 
would  result  in  a  determination  that  a 
species  is  no  longer  endangered  or 
threatened.  .Section  4(b)  of  the  Act 
r(!(]uire.s  the  determination  be  made 
‘‘s{)lely  on  the  basis  of  the  b(;st  .scientific 
ami  commercial  data  available." 

While  recovery  plans  are  intended  to 
provide  guidance  to  the  .Service,  States, 
and  other  partners  on  methods  of 
minimizing  threats  to  li.sted  species  and 


on  criteria  that  may  be  u.sed  to 
determine  when  recovery  is  achieved, 
they  are  not  regulatory  documents  and 
cannot  snb.stitute  for  the  determinations 
and  ])romnlgation  of  regulations 
recpiired  under  section  4(a)(1)  of  the 
Act.  Determinations  to  remove  a  species 
from  the  Li.st  made  under  .section  4(a)(1) 
of  the  Act  must  he  based  on  the  best 
scientific  and  commercial  data  available 
at  the  time  of  the  d(!termination. 
regardless  of  whether  that  information 
differs  from  tin?  recovery  plan. 

In  the  course  of  implementing 
conservation  actions  for  a  species,  new 
information  is  often  gained  that  rerpiinis 
recovery  efforts  to  be  modified 
accordingly.  'There  are  many  paths  to 
accomplishing  recovery  of  a  species, 
and  recovery  may  be  achieved  without 
all  criteria  being  fully  met.  For  example, 
one  or  more  recovery  criteria  may  have 
been  exceeded  while  other  criteria  may 
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not  have  been  aeeoinplished.  yet  the 
Service  may  judge  that,  overall,  the 
thniats  have  hej;n  minimized 
.sulficiently.  and  the  sjiecies  is  rohust 
enough,  that  the  Service  may  reclassify 
the  species  from  endangered  to 
threatened  or  jierhajis  delist  the  sjiecies. 
In  other  ca.ses,  recoverv  opportunities 
may  have  been  recogniziul  that  were  not 
known  at  the  tinu;  the  recoverv  ])lan  was 
tinalized.  'I'hese  oj)j)ortunities  may  he 
us(!(l  instead  of  nuithods  identified  in 
the  recoverv  plan. 

Likewise,  information  on  the  species 
may  be  hunned  that  was  not  known  at 
the  time  the  recoverv  ])lan  was 
finalized.  The  new  information  may 
change  the  extent  that  recoverv  criteria 
need  to  he  met  for  recognizing  recovery 
of  the  species.  Overall,  recoverv  of 
species  is  a  dynamic  process  requiring 
adaptive  management,  planning, 
implementing,  and  evaluating  the 
degree  of  recoverv  of  a  sjiecies  that  may, 
or  may  not,  fully  follow  the  guidance 
jirovided  in  a  recovery  plan. 

Thus,  while  a  recoverv  jilan  provides 
important  guidance  on  the  ilirection  and 
strategy  for  recovery,  and  indicates 
when  a  rulemaking  process  may  be 
initiated,  the  determination  to  remove  a 
sjiecies  from  the  Federal  List  of 
Lndangered  and  Threatened  Wildlife  is 
ultimately  based  on  an  analysis  of 
whether  a  species  is  no  longer 
endangered  or  threatened.  Thi! 
following  di.scussion  provides  a  brief 
review  of  recov(;rv  jilanning  for  the 
island  night  lizard,  as  well  as  an 
analysis  of  the  recoverv  criteria  and 
goals  as  they  relate  to  evaluating  the 
status  of  the  species. 

In  1984.  the  Service  published  the 
Recovery  Plan  for  the  Endangeriul  and 
Threatened  Species  of  the  ('alifornia 
C;hannel  Islands  (Recovery  Plan)  that 
addressed  three;  candidate  species  and 
.seven  feelerally  threatem;d  or 
endangered  plants  and  animals, 
including  the  island  night  lizard, 
distributed  among  three  of  the  Clhannel 
Islands  (Service  1984).  Given  the  threats 
in  common  to  the  10  species  addres.sed, 
the  Recoverv  Plan  is  broad  in  scojie  anil 
focuses  on  restoration  of  habitats  and 
eco.sy.stem  function.  The  Recoverv  Plan 
included  six  general  objectives  covering 
all  10  of  the  jilant  and  animal  species: 

(1)  Identify  jiresent  adver.se  inqiacts  to 
biological  re.sources  and  strive  to 
eliminate  them. 

(2)  Protect  known  resources  from 
further  degradation  bv:  (a)  Removing 
feral  herbivores,  carnivores,  and 
.selected  exotic  plant  sjiecies;  (b) 
controlling  unnatural  erosion  in 
sensitive  locations;  and  (c)  directing 
military  operations  and  adverse 


recreational  uses  away  from  biologically 
.sensitive  areas. 

(3)  R(;store  habitats  by  revegetating 
disturbed  areas  using  native  species. 

(4)  Identify  areas  of  San  (Memente 
Island  when;  habitat  restoration  and 
])opulation  incr(;a.se  of  certain  addres.sed 
taxa  may  be  achieved  through  a  careful 
surv(;v  of  the  island  and  research  on 
habitat  r(;(|uirements  of  each  taxon. 

(.'))  D(;list  or  upgrade  the  li.sting  status 
oftho.se  taxa  that  achieve  vigorous,  self- 
sustaining  population  levels  as  the 
r(;sult  of  habitat  stabilization, 
restoration,  and  preventing  or 
minimizing  adverse  human-r(;lated 
impacts. 

(8)  Monitor  effectiveness  of  recovery 
effort  by  undertaking  baseline 
ipiantitative  studies  and  subsequent 
follow-uj)  work  (Service  1984,  pp.  lOti- 
107). 

Our  review  of  the  Recoverv  Plan 
focuses  on  the  actions  identified  that 
promote  the  recovery  of  the  island  night 
lizard.  The  Recoverv  Plan  ado])ts  a 
generalized  strategy  to  (;liminate  or 
control  select(;d  threats  a.ssociated  with 
nonnative  siiecies,  erosion,  and  habitat 
disturbance.  Elimination  of  th(;se  threats 
and  restoration  of  degraded  habitat  on 
the  (3iannel  Islands  an;  n(;cessarv  for 
recov(;rv  of  the  island  night  lizard.  The 
Recoverv  Plan  states  that  “|o|nce  the 
threats  to  these;  taxa  have  been  removed 
or  minimized  and  the  habitats  are 
restored,  adeipiately  protected,  and 
])roperly  managed,  reclassification  for 
some  taxa  may  be  considered”  (Service 
1984,  p.  108).' Actions  specified  in  the 
Recoverv  Plan  that  are  ]K;rtinent  to 
recovery  of  the  threatened  island  night 
lizard  include: 

(1)  Eliminate  selected  nonnative 
species  from  San  (3emente,  San  Nicolas, 
and  Santa  Barbara  Islands. 

(2)  Conduct  a  soil  survey  of  San 
Clemente  Island. 

(3)  (Construct  check-dams  to  control 
erosion  on  San  Clemente  Island. 

(4)  Revegetati;  eroded  and  disturbed 
areas  on  San  Clemente  Island. 

(.'ll  Conduct  .sjiecific  programs  for  the 
island  night  lizard  onci;  management 
recommendations  an;  forimdated  to 
enhance  po])ulations. 

(())  Provide  good-ijuality  habitat  for 
endangered  or  thr(;atened  birds 
(includes  exjianding  Lvciiini 
californiciini,  which  is  high-(|uality 
island  night  lizard  habitat). 

(7)  Modify  existing  management  jilans 
to  minimize  habitat  di.sturbanci;. 

(8)  Implement  policies  to  minimize 
habitat  disturbance  or  loss. 

(9)  Prevent  the  introduction  of 
additional  nonnative  taxa. 


(10)  Maintain  re.striction  of 
recreational  use  of  Santa  Barbara  Island 
to  existing  d(;signated  trails. 

(11)  Establish  an  ecological  re.serve  for 
regions  of  high  densitv  of  island  night 
lizards  on  San  Clemente  and  San 
Nicolas  Islands. 

(12)  Determine  island  night  lizard 
essential  habitat,  habitat  reijuirements 
and  preferences,  ])opnlation  size, 
distribution,  and  effects  of  nonnative 
])lant.s  on  the  species  and  utilize  data  for 
d(;velopment  of  habitat 
recommendations  and  habitat 
restoration. 

(13)  Evaluate  the  success  of 
management  actions. 

(14)  Incr(;ase  public  suj)|iort  for 
recovi;ry  (;ffort.s. 

(1.1)  Use  existing  laws  and  regulations 
to  jirotect  the  island  night  lizard. 

S])ecific  criteria  for  determining  when 
threats  have  been  removed  or 
sufficiently  minimized  for  the  island 
night  lizard  are  not  identified  in  the 
Recovery  Plan.  However,  six  objectives 
are  described  in  general  to  achieve 
r(;covery  of  the  ("hannel  Island  sjiecies. 
Following  are  a  summary  of  actions  and 
activities  that  have  l)e(;n  implemented 
according  to  the  1984  Recov(;rv  Plan 
(Service  1984,  ])]).  l()(i-l()7),  and  that 
contribute  to  achieve  the.se  recov(;rv 
objectives. 

OhjactivH  I:  Identify  Pn^seni  Adverse 
Impncis  to  Bi()Io^ie(d  Resources  and 
Strive  To  Eliminate  Them 

Actions  taki;n  by  the  Navy  and  NPS 
to  contribute  to  achieving  this  objective 
include:  education  and  outreach; 
develojnnent  and  imjilementation  of 
management  plans  to  identifv, 
minimize,  and  address  threats; 
management,  control,  and  elimination 
of  nonnative  predators,  herbivores,  and 
invasive  plants;  consultation  and 
coordination  with  the  Service;  and 
control  of  erosion,  'rhe.se  actions  are 
discussed  briefly  below  and  in  greater 
detail  in  the  five-factor  analysis. 

The  Navy  has  taken  stejis  to  eliminate 
incidental  imjiacts  to  the  island  night 
lizard  by  educating  all  Navy  personnel 
stationed  on  .San  Cl(;mente  and  .San 
Nicolas  Islands.  All  Navy  personnel 
receive  handouts,  pamjihlets,  or  posters 
])r(;,senting  information  on  the 
distribution,  threats,  and  management 
res]K)nsil)iliti(;.s  of  sensitive  resources, 
.such  as  federally  threatened  and 
endangered  species,  including  the 
island  night  lizard.  The  NP.S  has  also 
taken  stejis  to  eliminate  incidental 
impacts  to  the  lizard  bv  educating  all 
visitors  to  .Santa  Barbara  Island 
(including  .Sutil  Island).  Brochures 
discussing  the  island’s  unique  wildlife, 
including  the  island  night  lizard,  as  well 


as  maps  of  designated  trails  tliat  all 
visitors  must  use  to  decrease 
(jisturbance  to  wildlife  and  lessen 
damage  to  resources,  are  available  to  all 
visitors  of  the  island  at  the  visitors’ 
^onlor  or  online  at  the  Channel  Islands 
National  Park’s  W,;!,  site  [hUp:// 

1  n  yi  V.  n/;,s-.goi// chis/ iuciax.htm) 
liio  Recovery  Plan  also  recommends 
that  existing  laws  and  regulations  he 
I'sed  to  protect  candidate,  ihreateiKMl 

<nid  endangered  species,  including  the 

island  night  lizard.  Pa.sed  on  the 
occnrrence.s  of  this  siiecies  on  federallv 
owned  land,  the  ])riniarv  laws  with 
jKitential  to  protect  the  island  night 
lizard  include  the  National 
hiivironmental  Policy  Act  (NEPA),  the 
Sikes  Act  Improvement  Act.  NPS 
Organic  Act,  Federal  Noxious  Weed  Act 
Soil  C.onservation  and  Domestic 
Allotment  Act.  and  the  Act. 

NEPA  reipiires  Federal  action 
agencies  to  integrate  environmental 
values  into  their  decision-making 
jirocesses  by  considering  the 
onvironmental  imjiacts  of  tlieir 
projKi.sed  actions  and  reasonable 
alternatives  to  tlio.se  actions.  Since  its 
onactment  in  1970,  the  Navv  has 
iniplemented  NEPA  for  actions  on  San 

dm  Si  "" •*  '<”‘1 

dio  N1  S  has  implemented  NEPA  for 

actions  on  Santa  Barbara  Island 

(iiicliiding  Sntil  Island) 

Biirsuant  to  the  Sikes  Act 

lm]jrovement  Act  of  1997.  the  Navv 

adopted  INRMPs  for  San  Clemente 

Island  in  2002  and  San  Nicolas  ksland 

■n  2010  that  liol],  guide  the  management 

and  protection  ol  each  island’s  natural 

S'/.?''"  2010). 

INRMPs  incorjmrate  to  the  maximum 
extent  practicable,  eco.system 
iiianagement  principles  and  provide  the 
cindscape  nece.ssary  to  sustain  militarv 
land  uses.  Each  INRMP  includes 
specific  management  actions  and  I 

ohiectives  to  address  the  Recoverv  Plan  i 
task  of  incorjmrating  recoverv  actions  1 
into  excsting  management  plans  (see  , 

I  (ictoi  D  below).  Through  these  t 

nieclumisms,  the  Navy  is  reipnied  to  r 

identifv  and  addre.ss  all  threats  to  ' 
INRMl  planning  proces.s.  If  pos.sihle. 

threats  are  ameliorated,  eliminated,  or  ^ 
initigated  through  this  jirocednre.  The  \ 
Navy  .strives  to  fulfill  this  objective 
hrongh  both  internal  planning  (INRMP)  p 
and  compliance  with  Federal  law  ' 

consnltations  with  the  Service  under 
tlio  A(,l  and  prejiaring  environmental 
leview  documents  under  NEPA).  The  ili 

i'niInIip  pi 

s  lave  not  conipletelv  eliminated 

all  adverse  impacts,  hut  many  threats  to  m 
island  night  lizards  have  been  greatlv  (’1 

reduced.  These  contributions  to  the  '  ni 
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elimination  of  adverse  impacts  fulfill  a 
iiiaiority  of  tins  objective  with  respect  to 
island  night  lizard  as  stated  in  the 
Recovery  Plan. 

Since  li.sling  of  the  ksland  night  lizard 

nmhir  the  Act  in  1977.  the  Navv  and 
Nl  S  have  had  a  hi.story  of  con.snltation 
and  coordination  with  the  Service 
regarding  the  effects  of  various  activities 
on  the  island  night  lizard  on  San 
Uemente,  San  Nicolas,  and  Santa 
Barbara  Islands. 


y  2:  Protect  Known  Pesonrces 

I'lotn  I' iirther  Degradation  bv:  (a) 
Penumno  Feral  Herbivores,  Carnivores 
and  Selected  Exotic  Plant  Species:  (b)  ' 
Controlling  Unnatural  Erosion  in 
Se/i.s///ve  Locations:  and  (c)  Directiiw 
:t,  yj^atary  Operations  and  Adverse 
liecreational  Uses  Away  Emm 
Biologically  Sensitive  Areas 

In  1992,  the  Navy  fulfilled  a  major 
part  of  this  objective  by  removing  the 
ast  of  the  feral  pats  and  pigs  from  San 
Uemente  Island.  Cnrrentlv.  the  Navv 
lias  an  ongoing  predator  control 
program  to  trap  ami  remove  feral  cats 
and  rats  from  San  Uemente  Island 
from  2()()!)  to  2010,  the  Montro.se 

(MSRP  assi.spd  the  Navy  hv  removing 

19^1  In 

•  81,  the  la.st  ol  the  European  rabbits  (a 

nonnative  herbivore)  were  removed 
Iroiii  Santa  Barbara  Island.  'I’he.se 
actions  to  remove  predators  and 
nonnative  herbivores,  or  develop 
removal  programs  for  jiotential 
pm  atnrs,  have  fulfilled  this  comiionent 
nl  ohiective  2  in  the  Recoverv  Plan  to 
remove  feral  and  nonnative  animals. 
Additionally,  the  Navv  on  both  San 
Uemente  and  San  Nicolas  Islands  in 
accordance  with  the  Federal  Noxious 
\yp.d  Act  and  through  implementation 
of  the  Navy  s  INRMPs.  conducts  actions 
to  reduce  or  eliminate  all  transiiort  of 
nonnative  plants  to  each  island,  and  has 
lacilitated  programs  to  remove 
nonnative  taxa  that  cnrrentlv  occur  on 

NiPc:*''-  Island,  the 

Nl  S  imjdements  jiolicies  and 

oianagement  activities  (in  accordance 
with  the  Organic  Act)  that  re.strict  all 
nonnativi;  plant  species  from  the  island. 

N4CP.V"""  ''• partnership  with  the 
MSRI  ,  nonnative  jdant  removal  is  ' 

"‘■‘■■“'•ring  on  Santa  Barbara  ‘ 

i-siand.  I  he.se  actions  lo  control  I 

;;;;”nativeplnnt.s  on  all  islancks  occupied  ' 

In  the  island  night  lizard  have  fulfilled  * 
niost  of  this  component  of  objective  2  in  ' 
fill)  Recovery  Plan  to  remove  exotic  i 

plant  .sjiecies.  '  r 

The  Navy  is  also  taking  steps  to  I 

(-Icineiite  Island.  Erosion  control  li 

measures  are  being  incorporated  into 


a  project  designs  to  minimize  the 

. . . ixi.slin8„r„.si.,„ 

(()  Connor  2009,  pers.  comm.).  Alone 

its  niiw'  ‘>^Pansion  of 

Its  military  operational  areas,  the  Navv 

n  <"i  nrosion  control  plan  ‘ 

tliat  will  minimize  soil  erosion  within 
ies  ailjoining  the  ojierational  areas 
PP-  •'■’-'Rl:  Service  2008 
(>2).  Hie  proposed  erosion  control  plan 
includes  develoimient  and  apjilication 
ot  Best  management  practices  (BMPs) 
such  as:  establishing  setbacks  and 
^  inffers  from  steep  slopes,  drainages,  and 
.sensitive  resources:  constructing  site- 
specific  erosion  control  .structures- 
conducting  revegetation  and  routine 
maintenance;  and  monitoring  and 
adjusting  the  BMPs  as  appro, iriate. 

Uliile  the  erosion  control  jilan  is  being 
prepared,  the  Nav-y  has  jiostjKmed  all 
major  battalion  movements  and  training 
;md  IS  n.sing  BMPs  to  minimize  erosion"' 
\yhen  creating  and  ajjjiroving  jirojects 
that  might  contribute  to  erosion  on  the 

island.  The  Navy  has  taken  .ste, IS  to 

reduce  the  threat  of  erosion  outlie 
island  and  contribute  to  the 
achievement  of  this  objective. 

nirongh  implementation  of  INRMPs 
oil  San  Uemente  and  San  Nicolas 
slands.  the  Navy  conducts  measures  to 
iwoid  areas  with  liighlv  erodihle  .soils 
Additionally,  San  Uemente  has  a 
unrsery  to  grow  native  island  jihints, 
which  are  then  n.sed  to  a.ssisi  in  ero.s’ion 
control  of  di.stnrhed  sites.  San  Nicolas 
Island  has  develojied  a  nursery  for 
.similar  erosion  control  measures,  (hi 
•Santa  Barbara  Island.  NPS  requires  the 
cic-tive  {u-eservation  of  soil  resources  and 
me  avoidance  or  minimization  of 
mijiacts  to  .soil.  The.se  actions  to  jirevent 
erosion  fulfill  this  component  of 
objective  2  of  the  Recovery  Plan. 

As  recommended  by  the  INRMP,  the 
Navy  e.stahli.shed  the  island  Night  ' 

Lizard  Management  Area  (INLMA) 
which  is  avoided  to  the  maximum  ’ 
extent  jiracticahle  to  assist  with  the 
recovery  of  the  island  night  lizard  and 
Its  hahitat.  Additionallv,  through 
imjilementation  of  INRMPs  on  both  San 
Uemente  and  San  Nicolas  Islands,  the 
Navy  defines  and  marks  work  areas  to 
prevent  lizard  mortalitv.  The  NPS  has 
(lesignated  trails  on  Santa  Barbara 
Island  to  allow  visitors  to  view  the 
i.sland  s  ecosy.steins  without  being 
obtrusive  or  destructive  to  the  natural 
resources.  These  actions  to  avoid 
biologically  .sensitive  areas  fulfill 
objective  2  with  resjiect  to  i.sland  night 
lizard  as  stated  in  the  Recovery  Plan 
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Ohjaclive  3:  Restore  Habitats  by 
Reve<>etating  Disturl)e(i  Areas  Using 
S’ative  Species 

To  restore  the  structure  and  function 
of  native  island  ecosystems,  the  Navy, 
through  imj)lementation  of  its  INRMl’ 
on  .San  (demente  Island,  has  develojied 
the  Native  Habitat  Restoration  Program 
and  constructed  a  native  plant  nursery 
where  |)lants.  including  species  that 
provide  a  l)enefit  to  island  night  lizard 
iiahitat.  are  grown  from  seed,  and  stem 
and  root  cuttings,  and  outplanted 
annually.  Additionally,  the  M.SRP 
currently  grows  native  plant  species  in 
a  nnrstirv  on  Santa  Barbara  Island  to 
suj)j)ort  island  night  lizard  restoration 
projects.  To  date.  ap|)roximately  1.5. ()()() 
native  |)lants.  some  providing  a  benefit 
to  the  island  night  lizard,  have  been 
i-estoreil  to  Santa  Barbara  Island.  These 
actions  to  restore  habitat  by  revegetatioii 
fulfill  the  objective  as  stated  in  the 
Rtx:overy  Plan. 

Objective  4:  Identify  Areas  of  San 
Uleinente  Island  Where  II(d)itat 
Restoration  and  Popidation  Incivase  of 
Certain  Addressed  Taxa  Mav  Re 
Achieved  Through  a  Careful  Snrvev  of 
the  Island  and  Research  on  Habitat 
Reciairements  of  Rach  Taxon 

.Since  listing,  research  on  the  life 
history  and  biology  of  the  island  night 
lizard  has  hetm  ongoing  on  .San 
('.lemente  Island.  Research  has 
det(!rmined  the  island  night  lizard’s 
distribution  and  density  in  various 
habitats  on  .San  (demente  island  (Mautz 
1U‘)3;  Mautz  2()()la).  Additionally,  the 
Navy  develoj)ed  the  INLMA  (as  ))art  of 
the  2002  INRMP)  to  conserve  the  largest 
area  of  high-quality  habitat  with  the 
highest  densities  of  island  night  lizards. 
The  Navy  currently  avoids  and 
minimizes  impacts  to  the  lizard  for  any 
jjrojects  or  training  activities  proj)osed 
in  this  area  through  consultation  with 
the  .Service.  Thus,  these  actions 
completely  fulfill  the  objective  as  stated 
in  the  Recovery  Plan. 

Objective  5:  Delist  or  Upgrade  the 
Listing  Status  of  Those  Taxa  That 
Achieve  Mgorous,  Self-Snstcnning 
Popidation  Levels  as  the  Result  of 
H(d)itat  Stabilization.  Restoration,  and 
Preventing  or  Minimizing  Adverse 
Hainan-Related  Impacts 

.Since  listing,  threats  to  the  island 
night  lizard  hav(;  hcjen  largely 
ameliorated,  including  removal  of  all 
nonnative  herbivores  from  .San 
CMemente  and  .Santa  Barbara  Islands  and 
removal  of  feral  cats  from  .San  Nicolas 
Island.  Given  that  habitat  tvjies  that  are 
.strongly  as.sociated  with  island  night 
lizards  appear  to  h(!  increasing  slowly 


through  natural  recovery  and  nistoration 
projects,  as  well  as  the  amelioration  of 
all  substantial  threats  to  the  island  night 
lizard,  the  populations  on  the  three 
islands  ap])(uu'  to  lx;  stable.  Remaining 
threats,  suc;h  as  nonnative  ])lant.s.  land 
use  and  development,  fire,  and  erosion, 
are  ])otentially  of  concern,  but  are 
actively  managed  through 
implementation  of  managemcmt  })lans 
and  measures  described  in  the  Navy’s 
INRMPs  and  NP.S’s  management 
policies  and  active  management  plans. 
Thus,  the  objective  to  improve  the  status 
of  the  island  night  lizard  to  the  point  it 
can  he  delisted  has  been  fully  met. 

Objective  (i:  Monitor  Rffectiveness  of 
Recoveiy  Effort  by  Undertaking  Raseline 
Quantitative  Studies  and  Subsequent 
Follow-Up  Work 

Since  li.stingand  j)ul)lication  of  the 
Recovery  Plan,  island  night  lizard 
monitoring  has  been  conducted  on  .San 
Clemente  Island,  with  one  assessment  of 
the  popidation  estimated  at 
apjn'oximately  21.3  million  island  night 
lizards.  Although  no  sulxseipient 
pojiidation  as.sessments  have  occurred 
since  2001.  ongoing  monitoring  of 
individual  body  condition  and  neonate- 
to-juvenile  ratios  indicates  the  density 
of  island  night  lizards  .still  stronglv 
corresponds  to  certain  vegetation  tyjies. 
Assessments  of  the  extent  and  ijualitv  of 
those  habitats  have  been  conducted 
more  recently,  as  discussed  below  in 
more  detail. 

.San  (Memente  Island  sujiports  the 
largest  amount  of  high-ijuality  island 
night  lizard  habitat.  Monitoring  from 
1992  to  20()«  has  shown  fluctuating 
short-term  trends,  hut  no  clear  long-term 
trend,  in  Opuntia  spp.  or  Lvcium 
californicum  habitats  on  .San  Clemente 
Island  (Tierra  Data  Inc.  201 0,  p]i.  48- 
07).  However,  there  was  an  approximate 
0  ])ercent  reduction  of  L.  californicum 
and  10  percent  reduction  of  Opuntia 
spp.  in  percent  cover  of  those  habitats 
on  the  island  (Tierra  Data  Inc.  2010,  ])p. 
48-07).  This  reduction  was  likely  due  to 
high  rainfall  experienced  in  the  ha.seline 
years  from  1991  to  1993,  in  comjiarison 
to  suh.seijuent  rainfall  (Tierra  Data  Inc. 
2010,  j).  125).  While  re.search  has  not 
indicated  how  this  reduction  in  cover 
affects  island  night  lizard  iiopulations, 
monitoring  surveys  and  estimates  of 
island  niglit  lizard  po|)ulations  indicate 
the  species  remains  abundant  in 
suitable  habitat.  We  (ixpijct  continued 
monitoring  on  .San  Clemente  Island, 
including  that  associated  with  ongoing 
and  ])roj)o.s(!d  habitat  ni.st oration 
jirojects,  to  show  island  night  lizard 
pojmlations  nmiaining  stable  or 
increasing  on  the  island.  The.se 


monitoring  efforts  fulfill  the  objective  as 
stated  in  tlie  Recovery  Plan. 

On  .San  Nic:ola.s  Island,  there  has  hemi 
one  as.sessment  of  the  island  night 
lizard’s  population  in  1998  and  two 
as.sessments  of  the  vegetation  associated 
with  high  densities  of  island  night 
lizards.  The  first  vegetation  asse.ssment 
was  conducted  in  15)98  by  Fellers  ei  al. 
(15)98).  A  second  vegetation  as.sessment 
was  conducted  in  2003  by  )unak  (2()()3, 

]).  7),  which  indicated  an  increa.se  in 
high-ipialilv  Opuntia  sjip.  and  L. 
californicum  habitats  from  1.5)  ac  (0.8 
ha)  in  15)5)8  to  11.2  ac  (4.0  ha).  'Phis 
increa.se  was  probably  due  to  mori; 
current  data  and  better  majijiing 
tet:hnology.  Monitoring  of  lizards  on 
.San  Nicolas  Island  will  be  conducted 
every  5  years  by  the  U..S.  Geological 
.Survey  in  connection  with  proposed 
habitat  restoration  projects  (Navy  2010, 

]).  4.55).  Because  this  species  po])nlation 
is  strongly  correlated  with  abundance  of 
habitat,  and  we  have  seen  an  increase  in 
available  habitat,  we  ex])ect  island  night 
lizard  po])nlations  to  remain  stable  or 
increase  in  number  on  the  island.  The.se 
monitoring  efforts  fulfill  the  objective  as 
stated  in  the  Recovery  Plan. 

On  .Santa  Barbara  Island,  there  has 
been  one  a.ssessment  of  the  island  night 
lizard  po])nlation  and  two  assessments 
of  the  amount  of  high-quality  habitat 
consisting  of  Opuntia  sjip.  and  Lycium 
californicum.  The  first  bahitat 
assessment  was  conducted  from  an 
examination  of  aerial  jihotographs  from 
1983  and  indicated  a  total  of  14.8  ac  (B.O 
ha)  of  L.  californicum  and  Opuntia  spp. 
hal)itats  (Fellers  and  Drost  15)5)1,  p.  31). 
However,  a  new  jneliminary  draft 
assessment  indicates  that  approximately 
IB.B  ac  (8.7  ha)  of  L.  californicum  and 
9.3  ac  (3.8  ha)  of  O.  oricola  )iahitat.s  exist 
in  which  these  s]iecies  comjirise  greater 
than  39  jiercent  of  the  vegetative  cover 
(Rodriguez  2012,  pers.  ohs.). 
Additionally,  the  M.SRP  continues  to 
restore  native  habitat  on  Santa  Barbara 
Island,  including  species  that  jnovide 
moderate-ijiiality  habitat  for  the  island 
night  lizard.  'Fherefore,  we  expect  the 
island  night  lizard  population  to  remain 
stable  or  incri'a.se  on  .Santa  Barbara 
Island.  'I’hese  monitoring  actions  fulfill 
this  objective  as  stated  in  the  Recovery 
Plan. 

Summarv  of  Recoverv  Plan 
Implementation 

In  snmmary,  while  the  Recoverv  Plan 
does  not  include  laxon-sjiecific 
downlisting  or  delisting  criteria  for  the 
island  night  lizard,  many  of  the  actions 
identified  in  the  Recovery  Plan  have 
been  imjilemented  to  benefit  the  lizard. 
With  the  exception  of  a  hnv 
recommended  recoverv  actions  that  are 
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still  ongoing,  nearly  all  recovery 
objectives  have  been  fulfilled  through 
research  and  monitoring  efforts  on  all 
occupied  islands,  im])leinentation  of  the 
Navy’s  INRMPs  on  San  (lleinente  and 
San  Nicolas  Islanils,  and  NFS’s 
management  policies  on  Santa  Barbara 
Island.  Mo.st  significantly,  the  Navy 
removed  feral  goats  and  pigs  from  San 
Clemente  Island  in  1992.  There  are 
currently  a  number  of  ])rograms  in  j)lace 
to  im])rove  habitat  snitahility,  ])revent 
introduction  of  nonnative  sj)ecies,  guide 
and  track  managemeid  efforts,  and 
])rotect  occurrences  of  the  island  night 
lizard.  VVe  investigated  other  potential 
threats  to  the  lizard  and  concluded  that 
they  do  not  ])ose  significant  imi)acts.  As 
a  residt  of  the  managemeid  actions 
conducted  by  the  Navy  and  NFS, 
substantial  threats  have  been 
ameliorated  throughout  the  species’ 
range  and  the  majority  of  objectives 
discussed  in  the  Recoverv  Flan  are 
fulfilled. 

Based  on  our  review  of  the  Recovery 
Flan,  we  conclude  that  the  status  of  the 
island  night  lizard  has  improved  due  to 
past  and  current  activities  being 
implemented  by  the  Navy  and  NFS,  and 
the  objectives  of  the  Recovery  Flan  have 
been  met.  The  effects  of  these  activities 
on  the  status  of  island  night  lizard  are 
discussed  in  further  detail  below. 

Summary  of  Factors  AlTecling  the 
Species 

Section  4  of  the  Act  (19  l).S.(i.  l.'53.3) 
and  its  implementing  regulations  (.10 
CFR  part  424)  set  forth  the  procedures 
for  adding  species  to,  reclassifying 
species  on.  or  removing  species  from  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife  (List).  VVe  may 
deternnne  a  species  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  .section 
4(a)(1)  of  the  Act.  The  five  listing  factors 
are:  (A)  The  jire.sent  or  threatened 
de.struction,  modification,  or 
i;urtailment  of  its  habitat  or  range;  (B) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes:  (C)  disease  or  jjredation;  (D) 
the  inadequacy  of  exi.sting  regulatory 
mechanisms:  and  (E)  other  natural  or 
manmade  factors  affecting  its  continued 
existence.  VVe  must  c:onsider  these  .same 
five  factors  in  delisting  a  species.  VVe 
may  delist  a  species  according  to  !j() 

(il-’R  424. n(d),  if  the  l)(!.st  available 
.scientific  and  commercial  data  indicate 
that  the  .sj)ecies  is  neither  endangered 
nor  threatened  for  the  following  reasons: 
(1)  The  .sj)ecie.s  is  extinct;  (2)  the  species 
has  recovered  and  is  no  longer 
endangered  or  threatened:  or  (3)  the 
original  scientific  data  used  at  the  time 
the  .sj)ecies  was  classified  were  in  error. 


'I'he  five  factors  li.sted  under  section 
4(a)(1)  of  the  Act  and  their  analyses  in 
relation  to  the  island  night  lizard  are 
])resented  below.  This  analy.sis  of 
threats  recpiires  an  evaluation  of  both 
the  threats  currently  facing  the 
.sul)sj)ecies  and  the  threats  that  coukl 
])otentially  affect  it  in  the  foreseeable 
future,  following  the  delisting  and  the 
removal  of  the  Act’s  i)rotections. 

'I'he  Act  defines  an  (!ndangered 
species  as  a  s])ecie.s  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
])ortion  of  its  range  (19  U.S.C.  1.132(9)). 

A  threatened  species  is  one  that  is  likely 
to  become  an  endangered  species  in  the 
foreseeable  future  throughout  all  or  a 
significant  })ortion  of  its  range  (19 
U.S.C.  1.532(20)).  'Die  word  “range” 
refers  to  the  range  in  which  the  species 
currently  exists,  and  the  word 
“significant”  refers  to  the  value  of  that 
jiortion  of  the  range  being  considered  to 
the  conservation  of  the  species.  The 
“foreseeable  future”  is  the  period  of 
tinn;  over  which  events  or  effects 
reasonably  can  or  should  he  anticij)ated. 
or  trends  extra])olated. 

In  considering  what  factors  might 
constitute  threats,  we  mu.st  look  h(!vond 
the  exposure  of  the  species  to  a 
particular  factor  to  evaluate  whether  the 
,s]K!cie.s  may  resjiond  to  the  factor  in  a 
way  that  causes  actual  impacts  to  the 
s])ecies.  If  there  is  exposure  to  a  factor 
and  the  .s|)ecie.s  re.s])onds  negativelv,  the 
factor  may  be  a  threat,  and  during  the 
status  review,  we  attempt  to  determine 
how  significant  a  thnsat  it  is.  The  threat 
is  significant  if  it  drives  or  contributes 
to  the  risk  of  extinction  of  the  species, 
such  that  the  species  warrants  listing  as 
endangered  or  threatened  as  those  terms 
are  defined  by  the  Act.  However,  the 
identification  of  factors  that  could 
impact  a  species  negativcdy  may  not  he 
sufficient  to  compel  a  finding  that  the 
sj)ecies  warrants  listing.  'Fhe 
information  must  include  evidence 
sufficient  to  suggest  that  the  potential 
threat  is  likely  to  materialize  and  that  it 
has  the  ca])acity  (i.e.,  it  should  he  of 
sufficient  magnitude  and  extent)  to 
affect  the  species’  status  such  that  it 
meets  the  definition  of  endangered  or 
threatened  under  the  Act. 

Factor  A:  The  Present  or  Threatened 
Destruction,  \4odification,  or 
Cartaihnent  of  its  Habitat  or  Pan^e 

At  the  time  of  li.sting  (42  FR  40982). 
the  ])re.sent  or  threatened  destruction, 
modification,  or  curtailment  of  habitat 
or  range  was  identificul  as  a  factor 
affecting  the  island  night  lizards  on  .San 
(ilemente,  San  Nicolas,  and  Santa 
Barbara  Islands,  'rhreats  attributed  to 
this  factor  included  the  introduction  of 
nonnative  herbivor(!s  and  the 


continuing  negative  effects  of 
overgrazing  on  the  native  vegetation, 
including  tho.se  plants  identified  as 
island  night  lizard  habitat  (42  F'R  40982, 
pp.  40983-40984).  'I’he  introduction  of 
nonnative  plant  species  was  akso 
discussed  in  the  li.sting  rule  (42  k'R 
40982,  p.  40984),  although  under  the 
/•’f/c/or  E  .section.  .Since  listing,  and  as 
identified  in  the  2009  5-year  review  of 
the  island  night  lizard  (.Service  2009, 
jjp.  10-24),  threats  from  nonnative 
plants,  land  use  or  development,  and 
fire  also  were  considered  jjotential 
threats  to  island  night  lizard  habitat  and 
are  discussed  under  Factor  A.  The  2012 
5-year  review  addres.sed  the  potential 
threat  of  erosion  to  island  night  lizard 
habitat  or  range  under  Factor  A  (.Service 
2012a.  p]).  29-27),  and  thus  it  is  also 
included  in  this  di.scus.sion.  And  finally, 
we  include  discussion  on  potential 
impacts  of  climate  change  to  habitat 
under  Factor  A  (as  well  as  Factor  E  as 
it  relates  to  impacts  to  individuals  of  the 
sj)ecies  it.sell). 

Nonnative  Animals 

At  li.sting  we  determined  that 
overgrazing  by  introduced  nonnative 
herbivores  was  a  threat  to  the  island 
night  lizard  on  all  occu])ied  islands 
throughout  the  species’  range  (42  FR 
40982,  j)]).  40()83-40984).  Nonnative 
herbivores  were  introduced  to  .San 
Ulemente,  San  Nicolas,  and  .Santa 
Barbara  Islands  during  the  mid-1800s  to 
the  mid-IttOOs,  resulting  in  the 
degradation  of  lizard  habitat  (42  FR 
40982.  i)p.  40982-40983;  Navy  2002, 
pp.  3.34-3.35;  Navy  2005,  p.  7).  In  both 
the  2009  and  2012  5-year  reviews,  the 
.Service  reported  that  all  nonnative 
herbivonis  had  been  removed  from  these 
islands  and  concluded  that  habitat 
destruction  or  modification  from  the 
introduction  of  nonnative  herbivores 
was  no  longer  a  threat  to  the  species 
now  or  in  the  futun!  (.Service  2009,  pp. 
11-12:  .Service  2012a.  p.  19). 

San  Clemente  Island 

Introduced  nonnative  herbivores  and 
omnivores  have  historically  and 
adversely  im})acted  the  (piantity  and 
quality  of  habitat  and  food  sources  for 
the  island  night  lizard  on  San  Clemente 
Island.  'I’lie  last  of  the  nonnative  grazing 
animals  was  removed  from  .San 
Clemente  Island  by  1992;  however,  the 
effects  of  overgrazing,  such  as  depletion 
of  native  plants,  nmiain  prominent  on 
the  central  j)latean  and  terraces  between 
canyons  on  the  southern  ])ortion  of  the 
island.  'I'o  monitor  the  response  of 
vegetation  to  the  removal  of  these 
nonnative  grazers,  the  Navy 
inq)lemented  a  long-term  monitoring 
program  from  1992  to  2008  (Tierra  Data 


Inc.  2010).  Tho  analysis  from  tho 

monitoring  program  imiicatod  a  sliulit 
lodnction  in  the  jinrcmif  covor  of 

liahi'/!!'  nnd  Opuntia  s])p. 

li.ilnlats  on  San  (.Imnonto  Island.  TIiLs 

•Jppiinml  doclmo  is  likolv  dm:  to  an 

l.K)1  to  resulting  from  liiglmr 
mmfa  ,  compared  to  a  reduction  in 

ill"  ill'  ■‘'“'’'"•‘1“''”*  rrierra  Data 
Inc.  2010.  pp.  4«-(i7).  This  .slight 

nMluction  in  percent  cover  i.s  not  a  cause 
for  concern  hecau.se  this  habitat  remains 
well-distrihuted  acro.ss  the  western 
Crraces  of  the  i.slami  where  there  was 
n.ss  grazing  imjiact  and  where  the  Navy 
ws  established  the  INLMA.  The  Navy  ' 
i;i.s  no  intention  of  reintroducing  laroe 

Island “>  Snn  Clemente 
Islmid  and  has  a  “no  pets  policy”  to 
control  the  introduction  of  any" 
nonnatiye  species  (Navy  2002".  p.  .blip) 

iocamse  the  major  threat  to  habitat 

(nonnatiye  herhi\'ore.s)  has  been 

1;, hi', 

li.iintat  management  and  re.storation 
program,  as  de.scrihed  below,  we  expect 
he  amount  and  di.strihulion  of  habitat 

to  remain  relatiy,:ly  .stable  in  the  future 

i-  . ■ 

ii.Jated  to  variable  rainfall 
I  o  re.store  the  .structure  and  function 
ol  native  i.sland  eco.sy.stems  impacted  by 
nonnatiye  herhivores.  the  Navy 
nniilemenls  a  Native  Habitat  Re.storation 
<»8ram(NllRP)onSaii(:ieniente 

j'!';'";'  ^^^'''>"^»”^.p.Tr>1).A.spart  of 
P“>Krmn.the  Navy  operate.s  a  native 
plant  nur.sery  that  sujiporis  habitat 
rostoration  projects  for  native  .spe, 

MH.li  as  the  San  Clemente  I.sland  i 

oggiirhead  shrike  {Lanins  Indovidanns  \ 
niaarnsi)  and  island  night  lizard.  Plants  i 
propagated  at  the  nur.sery  include  i 

•spotaes  that  benefit  the  island  night  , 

lAird.  such  ns  Lyciinn  caJifornienm.  , 
Aitannsia  califomica.  and  Comonsis 
Higantaa  (Navy  2002.  p.  m-.w.,  ‘ 

-‘plants  at  several  hLitionseilw;/ 

promote  native  .sjiecies  (Mun.son"  I: 

pla  ted  L.  cahfornicnin  at  Wilson  Cove  s 
on  the  northeastern  side  of  San  '  ii 

(lNmrl"‘‘l  ''‘'"‘"'ation  of  areas  h 

ist nrhed  by  military  activities  (Mun.son  K 

1 1.  laas.  ohs.J.  I  he.se  re.storation  S, 

clforts  imj)  emented  by  the  Navy  have  1  i 
improved  the  ahundance  of  native  p. 

mihitat  on  San  Clemente  I.sland  and  T\ 

I'ave  provided  a  benefit  to  multiple  si 
•spocie.s.  including  the  island  night  hr 

lizard.  " 
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San  Nicolas  Island 

Although  nonnatiye  herbivores  were 
nol  iire.sent  on  San  Nicolas  I.sland  at  the 

.  "Vh  ‘lia  island 

history  ol  grazing  activities  prior 
In  li-sting  that  resulted  in  impacts  on 


native  jihmt  communities.  The 
“  cmnpounding  effects  of  overgrazing  and 
wind  erosion  allowed  for  the  emergence 
P.  1  sand  dunes  on  San  Nicolas  I.sland. 
uh  ch  do  not  jirovide  habitat  for  island 
night  lizards  (Dunkle  1  o,  p.  2(52- 

am 

in  201 1 .  the  Navy  conijileted  a 
Piosecurity  Plan  for  San  Nicolas  Island 
ihi  to  prevent  the  transport  and 

n.sfahh.shment  of  nonnative  vertebrate 
ISO  species  on  the  island  (Navy  201 1 . i ) 
(See  discussion  under  Factor  C:  Disease 
oriredation  below).  The  goal  is  to  '  ' 

■  r Pr^^venting  further  degradation 

_  on  the  island  from  grazing 

ac  ivities  now  and  in  the  future 

ol  de\elo})ing  a  habitat  management  and 
lostoration  jirogram  to  improve  the 
)•  ahundance  of  native  plant  species  on 
the  i.sland.  lo  assist  in  habitat 
rostoration  activities  on  San  Nicolas 
Island  (.see  Land  Use  and  Development 
section  below),  the  Navy  has  created  a 

t  planlmir.serythat  will  yield  plants 

incbidiiig  sjiecies  identified  as 
•  components  of  i.sland  night  lizard 

hahitcit  for  future  restoration  jirojecls  on 
>  an  Nicolas  I.sland  (Ruane  201  ;i  pejs 
comm.).  * 

^  impacts  to 

island  night  lizard  habitat  as  a  re.su It  of 
’  ""'”’^'‘-''‘>J»>'''>ivore.s,an,lweex,,^  u 

^"-'l”‘^"»l‘Iistrihutionofhahit!,tto  , 

.  ;'"7*'”7>'^'lively  stable  in  the  future 
-  a  though  .some  fluctuation  i.s  exjiected 
loh.teilh,  variable  rainfall)  he(;au.se:(l)  ' 
lio  major  threat  to  habitat  (nonnative 
Pci  hi  vore.s)  was  eliminated  from  San  i 
Nicolas  I.sland.  thus  jireventing  further  a 

loduction  of  lizard  habitat  from  this  C 
reat;  and  (2)  the  Navy  is  in  the  jirocess  4 

icsioiation  jirogram.  ,] 

Santa  Barbara  Island  and  Sutil  Island  " 

Island  night  lizard  habitat  on  Santa  \\ 

Barbara  I.sland  was  modified  due  to  the  n 
introduction  of  nonnative  herbivores  -,1 

such  as  Lurojiean  rabbits,  which  heavily  s 
iinjicK  ted  the  (juantity  and  (jualitv  of  '  w 
habitat  for  the  island  night  lizard".  ,-(> 

S-miT '■'•"’"''‘-(I  Bum  m 

1  t.J.t,  p.  .i;  hellers  and  Drosl  1 99i ,  n.  70 

p.  .T'i4;  Knowlton  e/ u/.  2007  ji  ' 

II, „|  I,  ’ 

'"Bnial  onto  the  island  L 

(NPS  201 2  .  Since  the  removal  of  I,','; 
iionnative  herbivores,  Santa  liarhara  fh- 

s  and  native  jilant  communities,  such  co'i 
as  Artennsw  sjiji.,  Lycinw  californicinn  res 

="Hl/>llHir.s,  have  shown  resurgence  and’  20 

are  mcrea.sing  m  extent  (Fellers  and  Ijv- 

Drost  1991,  p.  70).  Research  conducted  mo 
on  ,  anta  Barbara  I.sland  from  1982  to  mn 


I  sPnwed  an  increase  in  native 

>  lizard  jilant  communities  of 

•  Opnntia  httoraUs  and  Erio<>onnm 
gigantenin.  hut  a  decline  in  ().  prolifera 
((-orrv  2000.  jij).  .'U-ryj)  ‘ 

native  plant  re.storation  jirojecls  on 
Santa  Barbara  I.sland  (Harvey  and 
Barnes  2009,  jiji.  1.5-22)  to  benefit 
Xantus  s  Mnrrelet  {Synthilihorainplws 
lypolencns)  and  Ca.ssin’s  Anklet 
(/  tychoramphns  alenticns)  (Harvey  and 
;™s  2009^^ 

plants  used  m  these  re.storation  jirojecls 
a  s(,  j,rovid„  island  night  lizard  habitat, 
such  as  low-  to  moderate-fjualitv  habitat 
iCoieopsis  gigantea,  Eriogomnn 
gigantenin  var.  conipactinn,  Deinandra 
chiuentnie,  Eriophyllnin  nevinii. 
Aitennsm  nesiotica  (sage),  and 

lain  tat  (Lycniin  eablornicinn]  (Inilhu  s 

ro-‘^t  1991.  p.:i4:  Fellers  e/uA 
Harvey  and  Barnes 
200,),  ji.  7;  Mautz  2001a.  ji.  2;i;  Navy 
^OO.I.  JI  ;i0).  Since  2007,  the  MSRP  has 
icstored  ajijiroximalely  .r,  ac  (2  ha)  of 
native  hahilat  on  Santa  Barbara  I.sland 
(  onsisting  of  ajijiroxiinatelv  l.'i  000 
native  jdants  (Lifth:  201 1 ,  jiers.  obs.). 
Bei.au.se  the  major  threat  to  hahilat 
(nonnative  herbivores)  has  been 

'*"‘1  tlic  NFS  has  an  active 
tialiitat  management  and  re.storation 
program,  we  exjiect  the  amount  and 
(Iistrihulion  of  habitat  lo  remain 
relatively  stable  in  the  future. 


Nonnative  Plants 

At  listing,  the  introduction  of 
nonnative  jilanis  was  noted  as  having 
a^^lverse Iv  imjiacted  all  California 
l-liannel  Islands  (42  FR  40082  11 
40084).  While  the  introduction  of 
nonnative  herbivores  imjiacted  much  of 
c  natne  vegetation,  nonnative  jihmts 

nitrochiced  to  the  islands  have  akso 

inodified  habitat  for  the  island  night 

Izard  n, he  2000.'-, -year  review,  we 

noted  that  nonnative  jilant  sjiecies  may 
.  Itoi  ecosy.stem  dynamics  hv  changing" 
Mil  nitrogen  cycling,  and  may  coinp(>te 

plants  for  sjiace  or  othei 

icsouK.es  such  as  light,  water,  and 
nutrients  (Service  2000.  ji.  12). 

et  oloC ''T  flso  alter 

u.ological  jiroce.sses  such  as  fire 

reejuenev  that  otherwise  could  affect 

"is'”  "^”■■<1 

lizai (Is  observed  m  .some  of  the 
nonnative  Jilant  communities  sugge.st 
Unit  modification  of  the  native  jihmt 
communities  can  reduce  the  available 

ro^iumishir  this  tax(in.  The  2000  and 
2012  .,-year  inviews  of  the  i.sland  night 
lizard  found  that  habitat  destruction  or 
modification  from  the  introduction  of 

"unnative  plants  is  of  potential  concern 
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but  duo  to  curront  inauagoiuont  and  int 

jmivoutativo  actions  iiuploiuontod  on  all  Cl( 
occupied  islands,  is  not  a  substantial  bu 

threat  to  the  siiecies  throughout  its  bn 

range  now  and  in  the  future  (Siu  vice  nc 

2()()(i,  I).  13:  Service  2()12a,  pp.  20-22).  iu( 

wl 

San  (JJainanta  Island 

Nonnative  i)lauts  were  introduced  to  w 
Sail  Clemente  Island  aiiiiroxiiuately  200  as 
years  ago  and,  in  combination  with  fo 

periods  of  extended  drought  and  N 

overgrazing  in  the  late-lOOOs.  have  ii 

changed  the  composition  and  structure  t( 
of  the  vegetative  communities  on  the  n 

island  (Navy  2002,  p.  3.31).  The  o> 

introduction  of  nonnative  plant  sjiecies  3 
to  the  island  has  re.sulted  in  the  loss  of  C 
adequate  shrub  cover  and  prolileration 
of  annual  grasses  on  jiarts  of  San  h 

Clemente  Island  (Service  1997,  ]).  7). 

The  most  noticeable  changes  have  n 

occurred  in  the  northern  grasslands  and  a 
dune  svstems  (Navy  2002,  p.  3.31).  i 

Nonnative  plant  introduction  can  t 

occur  on  San  Clemente  Island  as  a  lesult  1 
of  {Kiuijiment  and  materials  transjiorted  j 
to  the  island  from  the  mainland  (Service 
19t)7,  p.  7)  and  potentially  seeds  1 

(lejiosited  by  birds.  Seeds  and  ' 

propagules  of  nonnative  jilants  adhere  I 
to  vehicles  in  mud  or  .soil,  and  can  ahso 
he  brought  onto  the  island  in  gravel 
used  for  road  maintenance  (Service 
1997,  p.  7).  The  predominant  nonnative 
plant  sjjecies  on  San  Clemente  Island 
include  Foanicuhnn  \’(i/ugfJ/e  (fennel). 
Caipohrotns  spp.  (iceplant).  Salsola  spp. 
(Russian  thi.stle),  and  several  abundant 
nonnative  annual  grasses  (Service  1997, 
p.  7). 

Research  evaluating  the  j)erc:ent  covei 
of  nonnative  plant  species  in  plot 
transects  on  San  Clemente  Island  was 
t:onducted  from  1992  to  1999.  2000, 

2002,  2003.  2009,  and  2008  (Tierra  Data 
Inc.  2010,  p.  29).  Although  likely 
attributed  to  higher  rainfall  totals  from 
1991  to  1993  compared  with  drought 
conditions  from  2002  to  2003  and  in 

2009,  residts  indicate  an  ap])roximately 
20  ])erc;ent  decrease  in  percent  cover 
among  nonnative  plant  si)ecies,  from 
baseline  data  collected  during  the  1992 
to  1993  field  season  (Tierra  Data  Inc. 

2010,  p.  125). 

Habitat  destruction  or  moditication 
from  nonnative  ])lants  is  a  potential 
concern,  bvit  not  currently  a  substantial 
threat  to  the  island  night  lizard  due  to 
current  management  (dlorts  on  San 
Clemente  Island.  Although  jirevious 
invasions  of  nonnative  plants  probably 
occurred  through  introduction  oi  plants 
prefernid  for  livestock  grazing,  current 
nonnative  sjiecies  invasions  are 
tyjiically  introduced  by  equijiment  used 
(iiiring  military  activities  on  the  island, 
'fhe  jiotential  pathways  for  the 


introduction  of  nonnative  plants  to  San  hi 
Clemente  Island  are  many,  including  |J( 
human  activities  and  seeds  deposited  by  oi 
birds.  Due  to  the  continued  risk  of  2( 

nonnative  jilant  sjiecicis,  the  Navy 
monitors  for  new  introductions  and 
when  found,  treats  them  aiqirojjriately  N 
(Service  2008,  pp.  58-59).  In  accordance  <11 
with  the  Federal  Noxious  Weed  Act  and  b 
as  imjilemented  through  objectives  set  jJ 
forth  within  the  Navy’s  INRMF.  the 
Navy  continues  to  reduce  the  risk  ot  Y 

introducing  ailditional  nonnative  plants  t 
to  San  Cilemente  Island  and  manage  the  1 
removal  of  nonnative  jilant  taxa  already 
occurring  on  the  island  (Navy  2002.  ji. 
8.119).  The  Navy’s  objectives  on  San  | 

(ilenuaite  Island  are  as  tollows. 

(1 )  Use  of  only  native  sjiecies  in  ' 

landscajiing  (Navy  2002,  ji.  3.119):  and  1 

(2)  Wash  all  vehicles  and  equqiment  ; 
usikI  in  construction  or  training 
activities  jirior  to  coming  onto  the 
island,  including  high-jiressure  spraying 
to  the  underside  and  wheel  wells  to 
remove  mud  and  weed  .seed  (Navy  2002. 
ji.  8.119). 

Additional  nonnative  jilant 
management  technicjues  described 
within  the  INRMP  include:  Controlled 
burns,  mechanical  removal,  and 
herbicide  treatment  (Navy  2002.  jiji. 
8.11.5-8.119).  Although  nonuative 
jilants  will  continue  to  jiose  a  risk  to 
i.slaud  night  lizard  habitat,  the  Navy  has 
taken  stej).s  to  curtail  habitat  and  j)lant 
community  alteration  by  nonnative 
•.  j)lants  and  such  stej)s  are  exj)ec.ted  to 

continue  into  the  future. 

'fhe  Navy  has  implemented  an  NHRI 
on  San  Clemente  Island  to  restore  the 
r  structure  and  function  of  native  island 
ocosvstems  (Navy  2002,  p.  8.51).  To 
a.ssi.st  the  NHRF,  the  Navy  has 
constructed  a  native  jilant  nursery 
1  where  jdants  are  currently  grown  from 
seed  or  stem  and  root  cuttings  (.see 
di.st;ussion  above  in  the  Nonnative 
Animals  section).  Imjiacts  to  island 
night  lizard  habitat  from  nonnative 
V  jjlants  mav  bi?  a  jjcnsistent  low-level 

threat,  but  due  to  imj)lementation  ot  the 
Navy’s  INRMR,  current  nonnative 
I  sjKuiies  management,  and  native  sjiecies 
restoration,  nonnative  sjiecies  are  not 
currently,  nor  do  we  see  them  bec.oming 
in  the  future,  a  substantial  threat  to  the 
lizard  on  San  Clemente  Island. 


San  Nicolas  Island 

The  introduction  of  nonnative  jilants. 
combined  with  the  effect  of  nonnative 
herbivores  on  San  Nicolas  Island,  has 
limited  the  (juantity  of  high-quality 
island  night  lizard  habitat.  The  most 
recent  information  indicates  that  just 
over  half  of  the  278  jilant  taxa  on  San 
Nicolas  Island  are  nonnative  sjiecies. 
and  that  San  Nicolas  Island  has  the 


highest  jirojiortion  (ajijiroximately  51 
jiercent)  of  nonnative  plant  taxa  of  any 
of  the  eight  Channel  Islands  (junak 

2008,  ji.  97).  . 

Many  jiotential  jiathways  exist  tor  the 
introduction  of  nonnative  jilants  to  San 
Nicolas  Island,  including  human 
activities  and  seeds  deposited  by  liiids. 

Due  to  the  continued  risk  of  nonnative 
Jilant  sjiecies  being  introduced  to  the 
island,  the  Navy  monitors  for  nonnative 
Jilant  introductions  and  when  found, 
treats  them  ajijirojiriately  (Service  2008, 
jiji.  58-59). 

In  accordance  with  the  Federal 
Noxious  Weed  Act.  and  as  implemented 
through  objectives  set  forth  within  the 
Navy’s  INRMF,  the  Navy  continues  to 
reduce  the  risk  of  introclucing  additional 
nonnative  jilants  to  San  Nicolas  Island 
and  manage  the  removal  of  nonnative 
plant  taxa  alreadv  occurring  on  the 
island  (Navy  2010,  ji.  4.75-4.79).  The 
Navy’s  objectives  on  San  Nicolas  Island 
are  as  follows; 

(1)  Recjuire  vehicles  and  e(juijiment  to 
be  cleaned  jirior  to  shipment  to  the 
island  and  between  u.ses  at  different 
island  construction  sites,  document  that 
all  gravel  and  fill  materials  brought  to 
the  island  are  certified  weed  free,  and 
jirohibit  the  u.se  of  nonnative  jilants  for 
landsc:ajiing  unless  specifically 
apjiroved  by  the  Knvironmental 
Division  (Navv  2010,  ji.  4.75). 

(2)  Recjuire  that  native  jilant  sjiecies 
be  used  for  landscajiing  unless 
.specifically  ajiproved  (Navy  2010,  ji. 

^8)  In.sjiect  barge  and  aircraft  before 
they  leave  the  mainland  or  for  transjiort 
arriving  directly  from  other  jiorts  or 
airports,  insjiect  jirior  to  disembarking 
on  San  Nicolas  Island  (Navy  20010.  ji. 

4.79).  ^  . 

Additionally,  the  Navy  treats  and 
monitors  select  nonnative  sjiecies 
annually  on  San  Nicolas  Island,  siu.h  as 
Brassica  tonrncfoi  tii  (Saharan  mustard) 
and  Focnicuhnn  vulgarc  (fennel)  (Ruane 

2011.  jiers.  obs.).  We  anticijiate  that 
10  implementation  and  continued  efforts  in 
the  future  of  the  measures  de.scribed 
IS  above  will  remove  existing  nonnative 
Jilants  and  reduce  the  rate  of 
ig  introduction  of  these  nonnatives  on  San 
;  Nicolas  Island.  Therefore,  we  do  not 
consider  nonnative  sjiecies  to  be  a 
substantial  threat  to  the  lizard  now  or  in 
the  future. 


Santa  Barbara  Island  and  Sntil  Island 

Historically.  Santa  Harbara  Island 
consisted  of  a  native  shrubland  that 
jirovided  habitat  for  the  island  night 
lizard;  however,  the  introduction  of 
nonnative  herbivores  and  nonnative 
Jilants  to  the  island  has  modified  the 
native  habitat  to  a  more  herbaceous- 
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dominated  habitat  that  is  not  as  reatlily 
used  l)y  the  lizard  (Halvorson  e/  (il. 

1088,  j).  100).  The  native  scriih  cover 
that  once  dominated  Santa  Barbara 
Island  is  cuiTentlv  inundated  by  a 
nonnative  annual  grassland  community 
throughout  halfol  the  eastern  terrace  of 
the  island  (Halvor.son  e/  (il.  1‘)88.  p. 

113).  Transect  data  collei;ted  on  Santa 
Barbara  Island  from  1084  to  2002 
indicated  a  reduction  in  percent  cover 
of  some  native  plants  (Uaniizonia 
('.h^nuintiim  and  Opiiniid  prolifdni]  that 
provide  low-  to  moderate-cpudity  habitat 
for  the  island  night  lizard  (C'orrv  and 
McEachern  2000.  p.  208).  However,  data 
indicate  an  incnsase  in  average 
combined  and  percent  cover  for  many 
other  native  j)lant  species  on  the  island 
that  provide  habitat  for  the  island  night 
lizijrd  (Coreopsis  gigdntdu.  lidcchdiis 
pildldi'is,  Eriogonum  gig(mtduiu  i'. 
compdctdiu,  Opiintid  IHtordlis.  and 
lA'cidiu  cdlifornicdm)  (l).,S.  Geological 
Survey  (IJSfJS)  2001.  p.  0.  Appendix  A: 
Gorrv  and  McEachern  2000,  |)p.  200- 
208).  Recovery  of  low-  to  moderate- 
({uality  island  night  lizard  habitat  is 
expected  to  occur  through  the  natural 
expansion  of  native  shrub  habitat  into 
nonnative  gra.sslands  (IISGS  2001.  p.  0). 

The  NP.S  recognizes  the  potential 
threat  of  nonnative  plant  spetnes  and  is 
taking  steps  to  reduce  the  risk  of  new 
introductions,  (lurrent  NP.S  management 
|)olicy.  in  accordance  with  the  NP.S 
Organic  Act.  dictates  that  the  NP.S  will 
control  detrimental  iK)nnative  species 
for  the  protection  of  native  species' 
habitats  (NP.S  200(ih.  j).  4.'j).  In  2007,  the 
M.SRP  began  ])ro])agating  a  native  stock 
of  seeds  (which  were  previously 
collected  on  .Santa  Barbara  Island)  at  the 
(diannel  Islands  National  Park 
greenhouse  (Harvey  and  Barnes  2009,  j). 
7).  Species  propagated  at  the  greenhouse 
included  those  found  witliin  low-  to 
moderate-quality  island  night  lizard 
habitat.  siu:h  as  (A)rdoj)sis  gigcintad, 
Eriogondiii  gigdntddm  var.  comjnirtdni. 
Ddiimndi'd  clumeniind,  Eriaphvlhim 
iidvinii.  Artnniisid  iidsioticd.  Bdcchdris 
pildldi'is.  and  high-cpiality  habitat,  such 
as  Lvciuni  cdliforniciini  (Fidhns  and 
Hrost  1991.  p.  34;  Fellers  e/  dl.  1998,  pp. 
11-12:  Mautz  2001a.  ]).  23.  Navy  200.'i. 
p.  30).  To  date,  the  M.SRP  has  restored 
approxiniatelv  .'i  ac  (2  ha)  of  native 
habitat  for  .seabirds  on  .Santa  Barbara 
Island  (Little  2011.  |)ers.  ohs.).  This 
restoration  effort  has  out  planted 
approximately  l.'j.OOO  native  plants  to 
the  island,  .some  of  which  as  di.scus.sed 
above,  provide  habitat  for  island  night 
lizfjrds  (Little  2011,  p(;rs.  ohs.). 
Additionally,  from  2007  to  2011  the 
NP.S  in  coordination  with  the  M.SRP 
conducted  nonnative  j)lant  species 


removal  from  .Santa  Barbara  Island  on 
4..'i  ac  (1.8  ha)  (Harvey  2012,  pens, 
comm.).  The  NP.S  l)(!gan  drafting  a 
Ciemnal  Management  Plan  for  the 
Ghannel  Islands  that  will  address  the 
continuing  effort  to  monitor  and  restore 
native  vegetation  on  .Santa  Barbara 
Island  (Faulkner  2011,  pers.  comm.); 
this  i)lan  is  not  vet  completed.  Due  to 
current  and  future  management  efforts 
described  above,  we  do  not  consider 
nonnative  sp(!cies  a  snb.stantial  thr(!at  to 
the  lizard  on  .Santa  Barbara  Island  now 
or  in  the  future. 

Land  Use  and  Development 

At  listing  (42  FR  40082),  the 
destruction  or  modification  of  habitat 
from  land  use  and  develo|)ment  was  not 
identified  as  a  threat  to  the  island  night 
lizard.  The  200(j  and  2012  island  night 
lizard  .'i-year  reviews  concluded  that 
land  iKse  and  development  is  not  a 
substantial  thniat  to  the  species  or  its 
habitat  on  anv  of  the  three  occu])ied 
islands  (.Service  2000,  p.  18;  .Service 
2012a.  pp.  22-24). 

San  Cieiuddtd  Island 

.San  Glemente  Island  is  owned  and 
administ{!red  by  tin;  Navy  and  provides 
operating  facilities  and  support  servic(;s 
for  the  li..S.  Pacific  Fleet.  Activities  on 
and  around  tin;  island  include  aviation 
training,  umhirsea  warfare,  amphibious 
warfan*.  spec:ial  warfare,  and  joint  Task 
Force  exerci.ses  (Navy  2002,  ])]).  2.1- 
2.2).  Then;  are  more  than  300  buildings 
and  structures  on  the  island,  including 
an  airstri])  on  the  far  northern  part  of  the 
island.  .Several  cpiarries  and  borrow  i)its 
are  used  to  provide  materials  for  road 
construction  and  maintenance. 

Intensive  training,  foot  traffic,  and 
con.struction  activities  impact  island 
night  lizards  in  the  areas  where  such 
activities  occur.  However,  most  of  the 
buildings  and  structures  are  located  on 
the  far  northern  and  far  .southern  parts 
of  .San  Glemente  Island,  wliile  most  of 
the  high-(iuality  Lvciuni  cdlifornicnm 
and  Opnntid  sp]!.  liahitats  an;  found  on 
the  western  j)ortion  of  the  island  (Navy 
2002,  J)]).  2-14).  The  western  portion  of 
the  island  receives  little  training  use 
because  it  is  recogniziul  by  the  Navy  to 
contain  high-(piality  lizard  habitat 
(Navy  2002,  p.  3.82).  Tin;  INLMA  was 
created  on  this  ])ortion  of  the  island  to 
])rovide  a  focus  area  for  island  night 
lizard  management  activiticis  (see  Fact  or 
D).  including  habitat  r(!st oration,  to 
offset  the  effects  of  surface-disturbing 
construction  projects  (.Service  2008,  p. 
200). 

In  2008,  the  Navy  initiated 
consultation  with  the  .Service,  ])nrsuant 
to  .section  7  of  the  Act.  for  ])roposed  new 
training  activities  for  San  G.lemente 


Island  (.Service  2008.  p.  11).  Many  of  the 
l)ropo.sed  activities  covered  by  the 
consultation  occur  in  areas  already 
receiving  sn.stained  u.se  by  the  military 
(Service  2008,  ]).  10).  We  estimated  that 
Iroin  2005)  to  2014,  approximatedv  2..') 
percent  of  the  island  night  lizard 
])opulation  on  .San  Glemente  Island 
could  incidentally  be  harnnul  or  kilhul 
through  modification  of  habitat 
nisulting  from  the.se  ])roj)osed  activities. 
These  adv(!rse  impacts  were  associated 
with  increased  fires,  off-road  a.ssanlt 
vehicle  u.se.  con.striu:tion  of  buildings, 
and  other  military-related  activities 
(.Service  2008,  ])]).  10,  200).  However, 
we  concluded  that  this  ])otential  lo.ss 
would  not  jeopardize  the  continued 
existeiu:e  of  the  s])ecie.s  or  apprec:iably 
rediu:e  its  rec:overv  (.Servic.c;  2008,  pj). 
20.'i,  205)). 

While  island  night  lizard  habitat  loss 
and  di.sturbance  occur  on  .San  Glemente 
Island  as  a  result  of  militarv  land  use 
and  tlevelo])ment  projects  such  as 
training  and  testing  activities,  the 
inqiacts  of  these  activities  are  of  minor 
consecpience  given  the  size  of  the 
island,  the  amount  of  suitable  habitat 
that  remains  for  the  species,  the 
flistribution  of  the  island  night  lizard 
po])ulation  across  the  island,  the  size  of 
the  sjjecies’  population  on  the  island, 
and  the  avoidance  of  areas  designated 
for  island  night  lizard  management. 
Therefore,  we  do  not  consider  land  u.se 
and  development  a  substantial  threat  to 
the  island  night  lizard  or  its  habitat  on 
.San  (demente  Island  now  or  in  the 
future. 

San  Nicolas  Island 

Since  1944,  .San  Nicolas  Island  has 
been  part  of  the  Naval  Air  Warfare 
Genter  Wea])ons  Division  .Sea  Range, 
managed  by  the  Naval  Air  Weajjon.s 
.Station  at  Ghina  Lake.  Galifornia.  The 
island  currently  houses  a])]3roximalelv 
200  Navy  i)er.sonnel  that  occasionally 
conduct  small-scale  training  exen:i.se.s. 
The  island  also  serves  as  a  launch 
platform  for  missile  te.sting  (Navy  2002, 
]).  10).  Facilities  on  the  island  are  used 
to  conduct  radar  tracking  and  control, 
range  surveillance,  tedemetry,  and 
communications  for  weaj)on.s  testing 
(Navy  200.'1,  ])]).  0,  10).  Tliere  are 
approximately  l.'iO  buildings  and 
structures  on  ,San  Nicolas  Island,  along 
with  47  mi  (70  km)  of  paved  and 
unpaved  roads  (Navv  200.'i,  p.  0.) 
Additionally,  a  10,0()0-foot  (ft)  (3,048- 
meter  (m))  concrete  and  asphalt  runway 
occu])ie,s  a  mesa  on  the  ea.stern  part  of 
the  island  and,  in  15)85),  a  missile  te.sting 
and  j)ilot  training  impact  area  was 
established  (Navy  200.1,  pp.  0.  19). 

.Since  listing,  some  permanent  loss  of 
island  night  lizard  habitat  has  occurred 
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from  the  development  of  structures  and 
mission-essential  activities.  Island  night 
lizards  and  their  habitats  do  not 
gemnally  occur  in  launching  annis  and 
thus  an;  not  lik(!lv  to  he  affected  hv  the 
activities  that  occur  there  (Servii;e  2001, 
p.  It)).  Of  the  11  patches  of  high-(|uality 
liahitat  identifiecl  by  Fellers  e/  al.  (1098. 
]).  01).  1  is  in  close  ])roximity  to  the 
airstri])  and  3  others  an;  in  the 
])roximity  of  existing  .structures  (Navy 
200.'5,  ]).  8).  On  average,  less  than  five 
projects  per  year  have  potential  to 
impact  lizards,  such  that  relocation  of 
individuals  may  he  r(;(juin;d  into 
adjacent  habitat.  Most  of  those  projects 
are  generallv  small — ai)])roxlmatelv  0.01 
ac  (0.004  ha)  (Smith  2009,  ])(;r,s.  comm.). 
Habitat  is  re-created  in  these 
circumstances  by  juling  cut  Opuntia 
spp.  ])ad.s  on  toji  of  hoards  and  placing 
them  into  the  adjacent  area  (Smith  2009, 
pers.  comm.).  The  wooden  hoards 
])rovide  temporary  habitat  for  the  lizards 
while  the  Opuntia  spp.  cuttings  take 
root.  Island  night  lizards  have  not  been 
monitored  after  relocations;  thus,  then; 
is  no  information  available  to  det(;rmin(; 
the  success  of  these  actions.  Although 
high-ciuality  Opuntia  spp.  and  Lvciuni 
californicuni  habitats  are  limited  on  San 
Nicolas  Island,  overall  land  use  on  the 
island  is  not  intensive  and  measures  are 
imj)lem(;nted  consistent  with  the 
INRMP  to  try  to  safely  relocate  island 
night  lizards  that  may  he  impactecl  by 
j)roject,s. 

As  part  of  a  consultation  with  the 
S(;rvice  on  the  effects  of  a  new  wind 
(;nergy  j)roject  on  San  Nicolas  Island,  a 
biological  opinion  (8-8-1 0-F-.'l.'i)  was 
completed  on  August  28.  2010,  and 
snl)se(]uently  amended  (81440201 1-F- 
0080)  on  April  22,  2011.  During  a  4-  to 
.'5-year  span  beginning  in  2010,  the  Navv 
will  install  up  to  11  wind-powered 
turbines  and  an  energy  storage  facility 
on  San  Nicolas  Island  (Service  2010,  p. 
3).  The  Service  expects  this  wind  energy 
project  to  adversely  affect  the  island 
night  lizard  by  increasing  indirect 
effects  of  ])r(;dation  by  American  kestrel 
(Falco  sparvarius)  and  barn  owls  [Tvto 
alha),  causing  injury  or  death  of 
individual  lizards  by  foot  traffic  and 
construction,  and  habitat  loss  and  lo.ss 
of  habitat  connectivity  (Service  2011. 
pj).  .'5-7).  However,  the  Navy  will 
implement  numerous  measures  in 
accordance  with  management  practices 
.stated  in  the  INRMF  to  reduce  the 
])roject’.s  effects  on  the  island  night 
lizard:  avoidance  and  minimization 
measures  (including  capture  and 
relocation):  species  monitoring: 
management  of  nonnative  plant  sjjecies; 
erosion  control:  and  contaminant 
cleanup  (Service  2011,  p.  5).  We 


conclnd(;d  in  that  biological  opinion 
that  we  do  not  ex|)ect  the  effects  of  the 
proposed  project  to  jeo|)ardize  the 
continued  existenci;  of  the  island  night 
lizard  (Service  2011,  p.  8). 

While  island  night  lizard  habitat  lo.ss 
and  disturbance  oc:cur.s  on  San  Nicolas 
Island  as  a  result  of  military  land  use 
and  d(;veloj)ment,  the  impacts  of  th(;.s(; 
activities  are  minimal  and  the  Navv 
conducts  adecjuate  management  efforts 
to  minimizt;  the  effec:t.s  on  the  island 
night  lizard.  Therefore,  we  do  not 
consider  land  use  and  development  a 
substantial  threat  to  the  island  night 
lizard  or  its  habitat  on  San  Nicolas 
Island  now  or  in  the  future. 

Santa  Barbara  Island  and  Sutil  Island 

Minimal  land  use  activities  have 
oc;c:urred  on  Santa  Barbara  Island. 
Farming  occurred  on  Santa  Barbara 
Island  from  the  mid-1800s  to  early 
1900.S  when  ]3ortions  of  the  east  and 
w{;st  terrac(;.s  wen;  clear(;d  for 
agricidture;  however,  the  farming  effort 
was  larg(;ly  unsuccessful  and  it  appears 
that  all  farming  practices  ceased  by  1928 
(Corry  2008,  ]).  It)).  Santa  Barbara  Island 
is  now  managed  as  a  unit  of  the  NFS. 
with  land  management  focu.sed  on  the 
l)re.servation  of  natural,  archaeological, 
and  aesthetic  resources  (NFS  20081),  ])p. 
44-82).  A  visitor  center  and  camping 
area  is  loc:ated  in  proximity  to  a  cove 
area  that  serves  as  a  landing  spot  for 
visitors  to  the  island  (NFS  2011a). 

Fuhlic  u.s(;  of  the  island  is  limited  to 
])riniitive  camping,  hiking,  wildlife 
obs(;rvation,  and  other  nonconsumptive 
uses  (NFS  20011b).  With  the  exception 
of  |)otential  fire  caused  by  human- 
related  activities  (see  Fire  discussion 
below),  land  u.se  is  not  a  sub.stantial 
threat  to  the  island  night  lizard  or  its 
habitat  on  Santa  Barbara  Island  due  to 
active  management  efforts,  existing 
regulatory  mechanisms  (.see  discussion 
of  the  Organic  Act  below  under  Factor 
D),  and  current  management  ])olicies, 
which  are  expected  to  continue  in  the 
future. 

Fire 

At  listing  (42  FR  40882),  fire;  was  not 
identified  as  a  threat  to  the  island  night 
lizard  or  its  habitat.  Historically, 
ranching  operations  were  conducted  on 
San  Olementc;  and  San  Nicolas  Islands, 
with  vegetation  periodically  l)urn(;d  to 
facilitate  planting  of  feed  cro]).s  for 
nonnative  herbivores  (Navy  2002,  p. 
3.28;  Navy  200.'5,  p.  7).  Fire  wonld 
normally  he  a  rare  occurr(;nce  on  San 
(Clemente,  San  Nicolas,  and  Santa 
Barbara  Islands,  hut  human  use  and 
occuj)ancy  of  the  islands  have  increased 
the  incitlence  of  wildfires  on  all  three 
islands  to  varying  degrees. 


Since  the  time  of  listing,  we  have 
identified  fire  as  a  potential  im])act  to 
island  night  lizard.  On  San  Clemente 
and  San  Nicolas  Islands,  this  potential 
threat  is  as.sociated  with  military 
activities  and  the  introduction  of 
nonnative  annual  grasses,  which 
increase  the  availability  of  readily 
llammahle  fuels  (Service  2008,  p.  13; 
Service  2012a.  pp.  2.'5-27).  Vegetative 
communities  inc;luding  Lyciuin 
californicuin,  Opuntia  prolifera.  and 
Oorcopsis  gi^antca,  which  su})port 
moderate  to  high  island  night  lizard 
densities,  are  intolerant  of  and  not  well 
adaj)ted  to  fire  (Navv  2002,  pp.  3.59- 
3.81;  Sawyer  at  al.  2009,  pp.  483,  588, 
800).  However.  Opuntia  littoralis  may 
he  more  tolerant  of  fire,  though  it  is  not 
fire-dept;ndent  for  germination  (Navv 
2002,  PJ).  3.80-3.81).  Where  fires  do 
occur,  they  may  destroy  lizard  habitat 
which  reduces  cover  that  assists  with 
thermoregulation,  increases  ex])osure  to 
|)redator.s,  creates  a  .short-term  reduction 
in  j)rey  availability,  and  |)otentiallv 
harms  individuals  (Mautz  2001,  j).  27; 
Service  2008,  j).  13).  Although  the 
j)otential  for  fire  exi.sts  on  San 
Clemente.  San  Nicolas,  and  Santa 
Barbara  Islands,  it  is  not  considered  a 
substantial  threat.  The  |)otential  for 
human-caused  ignition  on  vSan  Nicolas 
Island  and  Santa  Barbara  Island  is 
considered  low  dm;  to  the  limited 
amount  of  human  activities  that  might 
initiate;  a  fire.  In  addition,  all  islands 
currently  imi)lement  fire  management 
])olicies.  as  di.scus.sed  l)(;low  under  each 
island  descrij)tion  (Service  2008,  j)]). 
13-15;  Service  2012a.  j)|).  25-27). 

San  Clemente  Island 

The  use  of  San  Clemente  Island  for 
military  training  and  testing  has  leel  to 
a  higher  number  of  fires  on  the;  island 
than  would  otherwi.se  be  exj)ected  to 
occur  naturally  as  a  result  of  lightning. 
Military  activities  contribute  to  fires  that 
may  adversely  affect  listed  ])lant.s  and 
wildlife  on  San  Clemente  Island 
(Service  2008.  p.  3).  The  .south(;rn 
j)ortion  of  the  island  has  the  greatest 
risk  due  to  the  .shij)-to-shore 
homhardment  that  occurs  in  the  area 
(Service  2008,  j)j).  58-57).  Additionally, 
the  j)re.sence  of  comhu.stihle  nonnative 
gra.s.ses  in  combination  with  military 
activities  could  increase  fire  frecjuency 
{)n  San  Clemente  Island  (Navv  2002,  j). 
3.31). 

While  fire  does  not  aj)j)ear  to  affect 
island  night  lizard  habitat  in  the  short 
term,  an  increa.se  in  fire  frecjuency  or 
size  could  negatively  affect  lizard 
abundance  over  time  (Mautz  2001a.  j)j). 
27-28).  The  highe.st-quality  habitat  and 
highest  density  of  lizards  occur  in  areas 
where  fire  has  not  occurred,  or  has 


(M:(;nm;(l  niroly.  and  Iho  firos  an;  small 
m  size  (Snrvico  1097.  p.  (iO;  Navy  2()()2. 
j).  2.22).  This  tnaid  .su{>f.(.sts  that'  lizard 
li.jl)itat  and  ahnndancos  an;  n;dn(;(;d 
wluai  firns  occur  nion;  frotinontlv 

Since  1t)97.  the  Navy  has 
imploimaited  a  ninnhor  of  nianaf-ianont 
measures  to  reduce  the  frecpKaicv  of 
\vddfin;s  on  San  (ilemente  Island: 
j)n;v(;ntion  measures,  such  as 
scheduling  op(;rations  with  high 
Ignition  potential  outsid,;  the  fire  season 
■md  electrical  .system  improvements- 
containment  measures,  such  as 
vegetation  management  and  u.se  of 
jirophylactic  fire  retardants;  and 
suppression  measures,  such  as  .staging 
and  use  of  .sui)pre.s.sion  resources 
(Service  2008.  j).  ,'51 ).  Currentlv,  the 
portion.s  of  the  island  at  greatest  risk  of 
in;  are  the  impact  areas  associated  with 
tlie  .shi|j-to-.shore  homhanhnent  locat(;d 
at  the  .southern  end  of  the  island,  and 
area.s  containing  um;xploded  ordnance 
in  which  acc(;.ss  for  fire  prevention  has 
lieen  clo.sed  (S(;rvice  2008.  ijp.  .'5(>-.'57) 

In  2008.  the  Navv  jiroposeil  a  new 
training  expansion  on  San  (:h;mente 
Island  that  could  potentially  increa.se 
me  occurrence  of  fin;  (S(;rvice  2008.  p. 

2).  As  part  of  the  consultation  with  the 
S(;rvice  on  the  effects  of  the  new 
training  and  testing  activities  (Service 
2008.  pp.  2-2).  the  Navv  completed  a 
M«nagemi;nt  Idan 
(l-MI  )  for  San  (demente  Island  (Navv 

Tl, , ,Ni,vy'.snro  so, „„„l 

ocuses  on  military  training  and  other 
human-related  activities  and  facilities, 
as  these  activities  r(;i)re.sent  the;  primarv 
•source  of  ignition  on  the  island  (Service 
2008.  p.  ;i).  The  Navv  modifies  range 
and  training  activities  in  an  effort  to 
prevent  fire  ignition,  containment,  and 
suppression  (Service  2008,  pjj.  ;i-4) 

The  FMf^  implements  fuel  management 
strategies  consisting  of  high-intensitv 
Inel  management  buffer  zones; 
defensible  sjjace  around  structures;  and 
low-intensity  land.scajie  modification 
with  jirescriheil  fire  that  nu;et.s  fuels 
inanagement.  re.source  jirotection,  and  | 

liaintat  restoration  objectives  (Navv  I 

2009  p.  ES-2).  The  FMP  concludes  that  I 
ire  does  not  greatly  affect  island  night  1 
izards  on  San  Clemente  Island  due  to  i 
tli(;ir  fiigh  numhers  and  wide  1 

(listrihution  acro.ss  the  island,  unle.ss  the  ( 
Imiuency  or  size  of  the  fin;  is  so  high  i 
that  It  removes  the  neces.sarv  thermal  a 
cover  for  long  jieriods  of  time  and  ov(;r  v 
lange  areas  (Navy  2009.  pp.  2.20.  2  22)  ( 

I  lirongh  our  consultation,  wc;  t( 

conchid,;d  that  although  the.se  activities  s 
may  ai  v(;r.sely  affect  island  night  lizard  o 
individuals,  fires  are  not  exjnicted  to  1 
have  a  .significant  effect  on  the  island-  h 

wide  pojmlation  due  to  the  number  of  (f 

lizards  on  the  island  (Service  2008,  pp.  t( 
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202-204).  Additionally,  we  concludiid 
tliat  the;  fueihreak  and  sujjpni.ssion 
measiinis  outlined  within  the  FMl^ 
would  pr(;v(;nt  a  significant  increa.se  in 
ire  fre(|uency  where  high-(|uality 
habitat  occurs  (Servici;  2008.  j).  204). 

If  mtiirvals  h(;tween  finis  are  too  sliort 
lire  can  negativiilv  imjiact  Lyniini 
cahfornwum  and  tlu;re  is  a  risk  of  tvo(> 
conversion  of  the  habitat  or  long-term 
lo.ss  of  the  shrill)  community  (Navv 
2005)  J).  4.7).  However,  pniscrihiid'  fires 
may  he  a  useful  management  tool  to 
control  nonnativi;  grasses  that  degradi; 
native  vegetative  communitv  values 
(Navv  2009,  pp.  4.7-4.8),  specificallv  in 
L  cahjarnicum  modiirate-  and  low-  ' 
density  habitat.  Because  a  potential 
benefit  could  result  from  less  .severe 
fire.s  in  L.  californicuni  habitat,  fires  of 
moderate-.severity  will  hi;  managed  to 
h;ss  than  .'5  ac  (2  ha)  in  high-densitv  L. 
CdJilorniciiin  habitat  (Navv  2009  li  4  8) 
n  moderate-density  L.  californwiini  ' 
habitat,  pre.scribiid  burns  will  be 
manag(;d  to  less  than  20  ac  (8  ha);  and 
m  low-density  L.  (:(iIijoniiciini  habitat, 
pr(;scrih(;d  burns  will  be  managed  to 
lcs.sthan40  ac(10  ha)  (Navv  2005),  n 
4.8).  * 

\ye  note  that  the  results  of  this  threat 
ana  y.sis  remain  consistent  with  our 
analysis  descrihed  in  the  2000  and  2012 
r)-year  reviews  of  the  island  night  lizard, 
such  that  the  potential  of  fire  posing  a 
hreat  to  island  night  lizards  and  their 
habitat  on  San  Clemente  Island  exists 
(Seryici;  200(),  pp.  i.fS;  Service  2012a.  p. 

2.'-)).  However,  fire  is  not  currentlv  a 
substantial  threat  to  the  species  or  its 
habitat  on  the  island  nor  do  we  think  it 
will  become  so  in  the  future  due  to 
historical  and  current  fire  jiatterns  the 
cxistimce  of  an  FMP  for  the  island,  the 
abundance  and  distribution  of  high- 
quality  island  night  lizard  habitat,  and 
high  abundance  of  the  spiicies  on  the  < 
island. 


Sail  Nicolas  Island 

The  potiaitial  impacts  of  fin;  are  a 
great<;r  concern  on  San  Nicolas  Island 
ban  San  Clemente  Island  due  to  the 
imited  amount  of  i.sland  night  lizard 
habitat.  Historical  grazing  from  the 
introduction  of  nonnative  herhivonis 
h<is  i(;.sult(;d  in  disturbiid  viigetativi* 
conimimitiiy)  that  favor  nonnative 
plants,  specifically  nonnative  grasses, 
and  im.Tea.se  the  vulnerahilitv  of  the.se 

vegetative  communities  to  wildfire 

Navy  2010.  p.  4.12).  Mi.s.sile  launch  and 
termination  area.s  are  the  most  likelv 
sources  of  potential  wildfire  ignitions 
on  San  Nicolas  I.sland  (Service  2000,  i). 
1.1).  D(;.spite  the.se  conditions,  few  fire.s 
have  occurred  on  San  Nicolas  I.sland  ' 
Navy  2010.  p.  4.12).  The  risk  of  wildfir,; 
to  I.sland  night  lizards  is  reduced  by  the 


Im.-t  that  launch  sitcis  are  located  outside 
of  high-(juality  i.sland  night  lizard 
habitat  on  tin;  northern  and  westiirn 
II  fiortion  of  San  Nicolas  I.sland  (Navv 
2001.  p.  8.  ;i0).  Additionallv,  a  fire 
.station  is  located  on  the  eastern  .side  of 

It.  Nicolas  Island  (Navv  2001,  p  0) 
near  high-cjuality  Lyciain  californicam 
and  Opuntni  sj)]).  habitat.  F(;w  fire.s  have 
occurnid  on  San  Nicolas  I.sland  (Navv 
20K)  p.  4.12).  We  have  no  information 

”<'idicatethatfireha.soccurr,;d,ori.s 

likely  to  occur,  in  the  intertidal  zone  of 
tho  uni(|ue  cobble  and  driftwood  habitat 
inhabited  by  island  night  lizards  at 
11  Redeye  B(;ach. 

The  ohjectivi;  of  the  current  lire 
manapment  strategy  on  San  Nicolas 
Island,  as  imiilemented  through  the 
Niivy’s  INRMP,  is  to  jirotect  ])eople 
infra.stnictiire.  and  natural  and  cultural 
resources  from  the  harmful  impacts  of 
)■  wildfire  on  the  i.sland  (Navy  2010.  u. 
4.14).  Strategies  to  achiev'e  this  objective 
include:  preventing  wildfire  ignitions; 
jnoviding,  maintaining,  and  upgrading 
hn;  management  coojxirative 
agreeimints.  memoranda  of 
imder.standing.  and  reciprocal 
agr(;(;ment.s  to  jirovidi;  maximum 
protection  to  cultural  resourciis.  natural 
re.soiirces,  and  tin;  island’s 
infrastructure;  dev(;loping  a  fire 
•  iiianagement  plan;  and  developing  a 
fl'habase  to  track  all  fir,;.s.  acres  hurm;d 
suppression  tactics,  and  individuals 
involved  in  the  suppre.ssion  tactics 
(Navy  2010.  j)p.  4.14-4.1  .fl). 

In  summary,  fbw  fire.s  are  known  to 
have  occurr(;d  on  San  Nicolas  I.sland. 

While;  some  wildfire  ri.sk  is  associated 
with  vegetative  conditions  and  militarv 
activities,  fire  management  activities 
appear  to  be  sufficiently  managing  those 
risks  and  are  expecteid  to  do  so  into  the 
hituie.  ]  herefore,  fire  is  not  a 
.substantial  threat  to  the  i.sland  night 
lizard  or  its  habitat  now  or  in  the  future. 

Santa  Barbara  Island  and  Sntil  Island 

\Vildfire  risk  on  Santa  Barbara  I.sland 
IS  less  fiian  the  other  two  islands  and  is 
jiiiinpily  related  to  recreational 
activities.  I'lie  National  Park  Service 
inanaps  visitation  to  Santa  Barbara 
Island  to  ensure  the  biological  and 
archaeological  values  of  the  i.sland  are 
not  dimini.shed.  Human  visitation  to 
S.mta  Barbara  I.sland  is  minimal,  with 
only  :i.28()  on-shore  visitors  recorded 
from  2007  to  2010;  ofthe.se,  2,1.19 
visitors  .stayed  overnight  on  the  i.sland 
in  the  primitive  campground  (NPS 
2011a).  Although  .smoking  is  limited  to 
the  cement  area  adjacent  to  the  visitor 
(.enter  and  cam])fire.s  are  not  iiermitted 
on  the  I.sland,  historical  occurrences  and 
Jiotential  sources  of  wildfire  on  Santa 
Barbara  I.sland  are  most  likely  human- 
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causiul,  siu:li  as  (;ani])firos,  fireworks,  or 
nuiclianical  (ujiiipniont.  (airrontly, 
('haniiel  Islands  National  I’ark  has  a  Mio 
ManagoiiKMit  Plan  (CHIS  FMl’)  in  place 
that  covers  all  units  of  the  Park.  1  he 
(IHIS  FMP  calls  for  the  suppression  of 
all  wildfires  within  the  Park  and 
utilization  of  Miniininn  hni)act 
Snpin’ession  Tactics  where  feasible  to 
reduce  iinj)acts  to  natural  ainl  cnltnral 
resources  (NPS  2{)()Ba.  p.  12).  Although 
no  r(!.soiirces  are  available  on  Santa 
Barbara  Island  to  snppre.ss  wildlires,  the 
II.S  Forest  Service's  Los  Padres  National 
Fore.st  provides  firefighting  .snj)port. 
including  air  and  ground  resources, 
incident  command,  communic.ations. 
and  ordering  (NPS  2{)()(ia,  p.  10). 

While  the  ]K)tential  for  tire  exists  on 
Santa  Barbara  Island,  it  is  currently  not 
a  substantial  threat  to  island  night  lizard 
habitat  due  to  limited  human  presence 
on  the  island,  prohibition  of  fire  at 
cam})gronnds,  and  the  current  (dllS 
FMP  (Service  2()()(),  ]).  15;  Service 
2012a,  p.  27),  nor  is  it  expec:ted  to  he  a 
threat  in  the  future. 


Although  erosion  was  not  identified  I 
as  a  threat  to  the  island  night  lizard  at 
listing  (42  FR  400H2).  the  impact  from 
erosion  has  since  been  identified  as  a 
geiKM'al  threat  to  the  habitats  on  the 
(diannel  Islands.  Lrosion  c;aused  by 
ongoing  military  activities  on  San 
Clemente  and  San  Nicolas  Islands 
currentlv  affects  lizard  habitat;  however, 
impacts  an;  jjrimarily  a  consecjueiu-e  ol 
the  hi.storic;al  introduction  of  nonnative 
herbivores  and  land  use  operations.  Due 
to  ongoing  management  el  torts, 
described  below,  by  the  Navy  and  NPS, 
the  2()()(i  and  2012  5-year  reviews 
concluded  that  erosion  is  not  a 
substantial  threat  to  the  lizard  or  its 
habitat  on  any  of  the  occupied  islands 
(Servic:e  200(i,  pp.  12,  10;  Service  2012a. 
pp.  28-29). 

San  Cle^nwnte  Island 

Historical  impacts  and  natural  land 
jiroc.esses  have  residted  in  landslides 
and  erosion  on  San  Clemente  Island 
which  require  active  management  by  the 
Navy  to  minimize  threats  to  island  night 
lizard  habitat.  Land.slides  o(.(.ui  when, 
steep  slopes  have  been  denuded  by 
grazing  nonnative  animals.  1  he 
land.slides  are  exacerbated  by  naturally 
occurring  proc.tisses  such  as  wind  and 
wat(!r  wixu'ing  away  land  surlai.e.  ])o.sing 
a  conc.ern  for  species’  habitat  and 
affecting  other  ecological  processes  on 
San  Clemente  Island  (Navy  2002.  p. 
3.22).  The  Navv.  in  accordance  with  the 
Soil  Conservation  and  Dome.stic 
Allotment  Act  of  1935,  as  amended  (10 
IJ.S.C.  S.5901),  and  as  implemented 


through  the  Navy’s  INRMP  for  San  ( 

Clemente  Island,  is  required  to  jirevent  ; 
and  c.ontrol  erosion  through  surveys  and  i 
implementation  of  conservation  i 

measures  (Navy  2002,  p.  3.22).  Erosion  < 
control  measures  include  loi:ating  ' 

ground-disturbing  activities  on 
previously  disturbed  sites  when 
po.ssihle  and  assuring  that  all  jiroject 
work  areas  and  transit  routes  art;  clearly 

identified  and  marked,  and  by 

restricting  vehicular  activities  within 
those  areas  (Navv  2002,  j).  3.2.1). 
Additionally,  as  part  of  its  consultation 
with  the  .Service  on  increased  training 
and  testing  activities,  the  Navy  is 
developing  an  erosion  control  ])lan  anrl 
will  implement  measunis  to  prevent 
significant  impacts  to  native  habitat, 
including  high-quality  island  night 
lizard  habitat  (Service  2008,  p.  02).  The 
Navy  coordinated  with  the  Service 
during  development  ol  a  plan,  and 
submitted  a  draft  version  to  the  Service 
for  review  in  2012.  The  plan  has  not  yet 
lieen  finalized. 

Impacts  from  erosion  on  San 
Clemente  Island  residting  from 
historical  introduction  and  overgrazing 
by  nonnative  herbivores  have  been 
intensified  with  current  land  use 
operations  by  the  Navy.  However,  we  do 
not  consider  erosion  to  he  a  substantial 
thiHiat  to  the  island  night  lizard  or  its 
habitat  on  the  island  due  to  current 
management  ])ractice.s,  including;  (1) 
Coordination  with  the  Service;  to  avoid 
,  impac.ts  to  island  night  lizard  habitat; 

(2)  the  Navy’s  comj)liance  with  the  Soil 
Con.servation  and  Dome.stic  Allotment 
;  Act  of  1935  to  inevent  and  control 
erosion;  and  (3)  the  Navy  s  INRMR  that 
reejuires  all  projects  to  incorj)orate 
erosion  control  measures  into  their 
projects  (training  maneuvers  excluded). 
The  Navy’s  efforts  under  the  latt(;r  two 
items  above  are  expected  to  continue  in 
the  future  should  the  island  night  lizard 
he  delisted. 


e/  al.  (1998,  p.  25)  noted  that  the  north 
and  south  slope  of  San  Nicolas  Island 
may  need  active  restoration  tor  the 
recovery  of  native  plants  due  to  .soil 
erosion.  Fellers  (2009.  pers.  ohs.) 
c:ommented  that  not  much  high-quality 
island  night  lizard  habitat  will  be  lost  to 
unnatural  erosion  on  San  Nicolas 
Island;  however,  he  also  found  that 
unnaturallv  eroded  areas  on  the  south 
slope;  are  lost  and  cannot  he  revegetated. 

The  Navy  has  incorporated  erosion 
control  measures  into  .San  Nicolas 
Island  construction  projects  since  2000 
(Navy  2005,  \).  42).  The  Navy  will  also 
continue  repairing  roads  to  address  and 
reduce  erosion  (Ruane  2011.  pers. 
comm.).  The  ohjec.tive  of  the  current 
se)ils  conservation  management  strategy 
on  .San  Nicolas  Island,  as  implemented 
through  the  Navy’s  INRMP,  is  to 
conserve  soil  productivity,  nutrient 
functioning,  vegetation,  wildlife  habitat, 
and  water  cpiality  through  effective 
implementation  of  he.st  management 
prac;tice.s  to  prevent  and  control  erosion 
(Navy  2010,  p.  4.10). 

Erosion  on  San  Nicolas  Island  was 
exacerbated  by  historical  land  use 
practices  and  the  introduction  of 
nonnative  herbivores  (Service  2008.  p. 

12;  Service  2012a.  j).  29);  residual 
effects  continue  to  he  a  potential 
concern  due  to  tin;  limited  amount  ol, 
and  time  recjuired  to  reestablish,  high- 
(luality  lizard  habitat.  Curnmtly. 
moderate  and  liigh-(iuality  island  night 
lizard  habitat  occurs  in  areas  considered 
by  the  Navy  to  have  a  moderate-  to  high- 
soil  erodihilitv.  However,  steps  are 
being  taken  by  the  Navy  tt)  reduce  and 
manage  current  imjjacts  from  erosion  on 
.San  Nicolas  Island  ancl  such  efforts  are 
expected  to  continue  in  the  tuture. 
Therefore,  we  tlo  not  c;onsider  erosion  to 
(airrently  he  a  substantial  threat  to  the 
island  night  lizard  or  its  habitat  on  San 
t  Nicolas  Island  now  or  in  the  future. 


San  Nicolas  Island 

Similar  to  San  Clemente  Island, 
erosion  is  also  a  concern  for  island  night 
lizard  habitat  on  San  Nicolas  ksland. 
Almost  all  of  the  high-quality  island 
night  lizard  habitat  consi.sting  of  Lyciinn 
califoinicinn  and  Opuntia  s])p.,  and 
moderate-cpiality  habitat  consisting  of 
shrub  communities,  occur  in  areas 
where  a  moderate  to  high  probability  of 
soil  erodihility  exists  (Navy  21)05,  pp. 

;{()^  44).  Most  erosion  on  .San  Nicolas 
Island  is  due  to  high  winds,  effects  to 
vegetation  from  i)a.st  sh{;ep  grazing,  and 
the  island’s  arid  climate  (Navy  2005,  p. 
42).  Additional  erosion  was  likely 
caused  by  military  activities  that  did  not 
include  .sufficient  erosion  control 
measures  (Navy  2005,  p.  42).  Halvorson 


Santa  Barbaia  Island  and  Satil  Island 

Erosion  from  wind,  wave  ai:tion,  and 
the  (;ffects  of  overgrazing  are  eviilent  on 
Santa  Barbara  Island  and  (;ontinue  to 
contribute  to  alteration  of  habitat. 
However,  new  sources  of  human-caused 
erosion  on  the  island,  which  coidd 
(;xacerhate  current  conditions,  are 
minimal  given  the  limited  amount  ol 
human  use  there.  Any  new  erosion 
resulting  from  direct  human  use  would 
likely  he  related  to  erosion  along 
exi.sting  trails.  Currently.  NPS 
management  ])olicic;s  dictate  that  the 
NPS  will  actively  ])reserve  .soil 
resources  and  jjrevent  the  unnatural 
erosion  and  prevent  or  minimize 
potentiallv  irreversible  impacts  on  soil 
(NPS  20()8h,  \).  58).  'rherefore.  ba.sed  on 
the  best  available  information  about 
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current  erosion  levels  and  Nl’.S  eliorts  to 
pre.serve  soil  resources,  we  find  that 
erosion  is  not  a  substantial  threat  to  the 
island  night  liziird  or  its  habitat  on 
.Santa  Barbara  Island  now  or  in  the 
future. 

('.liinate  ('.hange 

Onr  analy.ses  under  the  Fndangered 
.Sj)ecies  Act  include  consideration  of 
ongoing  and  i)rojected  changes  in 
climate.  The  terms  “climate”  and 
"climate  change”  are  deiliKul  by  the 
Intergovernmental  Panel  on  Climate 
Change  (IP(;C).  The  term  “climate” 
nders  to  the  mean  and  variability  of 
different  types  of  weather  conditions 
over  time,  with  30  years  being  a  tyj)ical 
j)(!riod  for  such  measurements,  although 
shorter  or  longer  periods  also  mav  be 
used  (IPCC  2007,  jj.  78).  The  terni 
“climate  change"  thus  refers  to  a  change 
in  the  mean  or  variability  of  one  or  more 
measures  of  climate  (e.g.,  temperature  or 
precipitation)  that  persists  for  an 
extended  period.  tyi)ically  decades  or 
longer,  whether  the  change  is  (hie  to 
natural  variahilitv,  human  activitv.  or 
both  (IPCC  2007.’p.  78). 

.Scientific  measurements  spanning 
.several  decades  demonstrate  that 
changes  in  climate  are  ocxairring.  and 
that  the  rate  of  change  has  been  fa.ster 
since  the  10r)0s.  Fxamj)les  include 
warming  of  the  global  climate  .svstem. 
and  snh.stantial  increases  in 
precipitation  in  .some  regions  of  the 
world  and  decreases  in  other  regions 
(For  the.se  and  other  exam])les.  see  IP(X] 
2007,  j).  30;  and  .Solomon  e/  (il.  2007. 
pj).  35-.'j4.  82-8.5).  Results  of  .scientific 
analyses  jjre.sented  bv  the  IPCX"  show 
that  most  of  the  observed  increase  in 
global  average  temperature  since  the 
mid-20th  centnrv  cannot  he  (ixplained 
by  natural  variability  in  climate,  and  is 
“very  likely”  (defined  by  the  1PC3C  as  00 
percent  or  higher  probability)  due  to  the 
ohsc-rved  increase  in  greenhouse  gas 
(CHC)  concentrations  in  the  atmos])here 
as  a  result  of  human  activities, 
j)articnlarly  carbon  dioxide  emissions 
from  n.se  of  fossil  fuels  (IPCC  2007.  j)p. 
.5-0  and  figures  .SPM.3  and  .SPM.4; 
.Solomon  at  al.  2007,  pj).  21-3.5).  Further 
c:onfirmation  of  the  role  of  CHCks  comes 
from  analy.ses  by  Huber  and  Knutti 
(2011,  j).  4).  who  concluded  it  is 
extremely  likely  that  ap])roximately  75 
perccMit  of  global  warming  since  1950 
has  h(;en  caused  by  human  activities. 

.Scientists  nse  a  variety  of  climate 
models,  which  include  consideration  of 
natural  j)roce.s.ses  and  variahilitv.  as 
well  as  various  .scenarios  of  ])otential 
levels  and  timing  of  CHC  (unissions.  to 
evaluate  the  causes  of  changes  already 
obs(!rv(ul  and  to  j)roject  future  changes 
in  temperature  and  other  climate 


conditions  (e.g..  Meehl  e/  al.  2007, 
entire;  (Ganguly  at  al.  2009,  pp.  11555, 
15558;  Prinn  at  al.  2011,  pp.  527,  529). 
All  combinations  of  models  and 
emi.ssions  sccmarios  yicdd  very  similar 
projections  of  increases  in  the  most 
common  measure  of  climate  change, 
average  global  surface  temperature 
(commonly  known  as  global  warming), 
until  about  2030.  Although  projections 
of  the  magnitude  and  rate  of  warming 
differ  after  about  2030,  the  overall 
trajectory  of  all  the  projections  is  one  of 
increased  global  warming  through  the 
end  of  this  century,  even  for  the 
projections  based  on  sccmarios  that 
assume  that  CH(3  emissions  will 
stabilize  or  decline.  Thus,  there  is  strong 
.scientific  support  for  projections  that 
warming  will  continue  through  the 
twenty-first  century,  and  that  the 
magnitude  and  rate  of  change  will  he 
influenced  substantially  by  the  extent  of 
(^HG  emi.ssions  (1PC("  2()()7,  pp.  44-45; 
Meehl  at  al.  2007.  pp.  7()0-704  and  797- 
811;  Ganguly  at  al.  2009,  jjp.  1.5555- 
1.5558;  Prinn  at  al.  2011,  pp.  527,  529). 
(.See  1P(;G  2007h,  p.  8,  for  a  summary  of 
other  global  projections  of  climate- 
related  changes,  such  as  fretpiency  of 
heat  waves  and  changes  in 
j)reci])itation.  Also  see  1P(X] 

201 1  (entire)  for  a  summary  of 
observations  and  ])rojection.s  of  extreme 
climate  events.) 

Various  changes  in  climate  mav  have 
direct  or  indirect  effecds  on  species. 
3'hese  effects  may  he  positive,  neutral, 
or  negative,  and  they  may  change  over 
time,  dejjending  on  the  s])ecie.s  and 
other  relevant  considerations,  such  as 
interactions  of  climate  with  other 
variables  (e.g..  habitat  fragmentation) 
(IPGG  2007,  PJ).  8-14,  18-19). 
Identifying  likely  effects  often  involves 
aspects  of  climate  change  vulnerability 
analysis.  Vulnerabilitv  refers  to  the 
degree  to  which  a  sj)ecie.s  (or  system)  is 
suscejitible  to,  and  unable  to  cope  with, 
adver.se  effects  of  climate  change, 
including  climate  variability  and 
extremes.  Vulnerability  is  a  function  of 
the  tyj)e.  magnitude,  and  rate  of  climate 
change  and  variation  to  which  a  species 
is  exposed,  its  sensitivity,  and  its 
adajjtive  capacity  (1PG(3  2()()7.  p.  89;  see 
also  (ilick  at  al.  2(311.  p]).  19-22).  'I’here 
is  no  single  method  for  conducting  such 
analvses  that  a])])lies  to  all  situations 
(Glick  al  al.  2(311,  ]).  3).  We  use  our 
expert  judgment  and  a])pro])riate 
analytical  aj)j)roaches  to  weigh  relevant 
information,  including  uncertainty,  in 
our  consideration  of  various  aspects  of 
climate  change. 

Although  many  .s|)ecies  already  listed 
as  endangered  or  threatened  may  be 
particularly  vulnerable  to  negative 
(iffects  related  to  changes  in  climate,  we 


also  recognize  that,  for  some  listed 
species,  tlie  likely  effects  may  he 
positive  or  muitral.  In  any  c:ase,  the 
identification  of  effective  recovery 
strategies  and  actions  for  recovery  plans, 
as  well  as  asse.ssment  of  their  results  in 
.5-y(!ar  nn'iews  or  proposcul 
recla.ssification  rules  such  as  this 
document,  should  include  consideration 
of  climate-related  changes  and 
interactions  of  climate  and  other 
variables.  In  the  ca.se  of  this  ])ro])osed 
rule,  this  analysis  contribut(!s  to  our 
evaluation  of  whether  the  island  night 
lizard  can  be  delisted. 

(Global  climate  projections  are 
informative,  and,  in  some  cases,  the 
only  or  the  be.st  scientific  information 
available  for  us  to  use.  However, 
jaojected  changes  in  climate  and  related 
imjjacts  can  vary  suhstantially  across 
and  within  different  regions  of  the 
world  (e.g.,  IPGG  2007,  pp.  8-12). 
Therefore,  we  use  "down.scaled” 
])rojection.s  when  they  are  available  and 
have  been  developed  through 
a])propriate  scientific  ])rocedure.s, 
b(!cau,se  such  projections  provide  higher 
resolution  information  that  is  more; 
relcivant  to  spatial  .sc:ales  used  for 
analyses  of  a  given  s])(5cicis  (sen;  Glick  at 
al.  2011.  ])]).  .58-{)l.  for  a  di.scussion  of 
downscaling).  With  regard  to  our 
analysis  for  the  island  night  lizard,  we 
have;  used  the  best  .scientific:  and 
c:c)nuuerc:i;d  data  available  as  the  basis 
for  considering  various  a.spcK:ts  of 
c:limate  c:hange,  as  well  as  the  likely 
effec:ts  of  c:limate  c:hange  in  c:onjunc:tic)n 
with  other  influenc:es  that  are  relevant 
to  the  island  night  lizard. 

.Sinc'.e  li.sting  (42  FR  40(382,  ]).  40(384), 
potential  threats  have  bcien  identified  to 
the  flora  and  fauna  of  the  United  States 
from  ongoing  ac;c;eleratc!cl  c:limate 
c:hange  (IPGG  2007,  pj).  1-52;  Point 
Rc;yc;.s  Bird  Oh.scn  vatorv  (PRBO)  2(311, 
PJ).  l-(38).  A  rcx:ent  study  examincid  the 
effcjcts  of  c;limate  change  .sc:enario.s  as 
then’  pcii'tain  .sjKic:ific;ally  to  the  different 
c;c:c)rc;gion.s  of  Galifornia  (PRBO  2011, 

|)p.  1— (38).  An  c;c:c)rc!gic)nal  a})])roac:h  was 
c:xaminc!cl  bc!c;au.se  climate  change 
effcccts  will  vary  in  different  areas  of 
Galifornia  clue  to  the  State's  size  and 
diverse  to])ography  (PRBO  2(311,  p.  1). 
Glimate  projec.tions  for  temjierature, 
prc;c:i])itatic)n,  and  scui-level  rise  in  the,sc; 
ec;c)rc;gic)ns  were;  obtained  by  analyzing 
numcaous  IPGG  emission  .sc;enarios 
(2007,  PJ).  44-54),  the  core  of  most 
c:limate  projcictions  for  atmospheric:  and 
c)c:eanic:  global  c:irc:ulation  models 
(PRBO  2011,  ]).  1). 

The  Southern  Bight  c:c:c)rc;gic)n 
includes  San  Glemente,  San  Nic:olas, 
.Santa  Barbara,  and  Sutil  Islands  (PRBO 
2(31 1 ,  ]).  4);  however,  this  ca:orc;gion 
refers  only  to  the  marine  environment 
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and  not  the  terrestrial  environment 
occuipied  by  island  night  lizards. 
Therelbre,  this  threats  analysis  will  use 
projeetions  made  for  tin;  Southwestern 
(California  ecoregion.  This  ecoregion  is 
a])])ropriat(i  to  use  iHJcause  it  contains 
the  same  vtigetation  found  on  the 
islands  and  used  by  island  night  lizard, 
including  Lvciuin  culifovnicuin.  Opuntia 
s})p.,  (Joivopsis  <>ig(int(i(i.  Dtunundra 
cUuiwntind,  Arteinisui  cdlifornira,  and 
lidcclidi'is  pHuldi'is  (Sawyer  e/  dl.  2()()‘), 
pp.  387.  423,  483,  493,  588,  599-800). 

(Currently,  San  (Clemente,  San  Nicolas, 
Santa  Barbara,  and  Sntil  Islands  are 
located  within  a  Mediterranean  climatic 
regime,  but  with  a  significant  maritime 
influence.  Climate  change  models 
indicate  a  1  to  3  degrees  Celsius  (1.8  to 
5.4  degrees  Fahrenheit)  increase  in 
average  t(!m])eratnre  for  southern 
California  hv  the  year  2070  (Field  dt  dl. 
1999,  ]).  5;  CiWiinet  dl.  2008a,  p.  S28: 
PRBO  2011,  p'.  40).  As  daily 
tem])eratures  increase,  lizaril  species 
spend  more  time  in  burrows  or  refuges 
and  le.ss  time  foraging  (Sinervo  et  cil. 

2010,  ]).  894).  Over  the  same  time  s])an. 
models  ])redict  a  10  to  37  jjercent 
decrease  in  annual  j)reci])itation  (PRBO 

2011,  ]).  40):  however,  other  modeling 
predictions  indicate  little  to  no  change 
in  annual  ])recipitation  (Field  ct  dl. 

1999,  1)]).  8-9;  (Cavan  dt  dl.  2008a,  |). 

S28;  PRBO  2011,  p.  40).  If  annual 
precipitation  decreases,  the  i)ercent  of 
vegetative  cover  and  amount  of 
available  food  sources  for  the  island 
night  lizard  would  also  decrease. 

Although  the  islands  exi)erience  a 
short  rain  season  (generally  November 
through  April),  the  ])resence  of  fog 
during  the  summer  months  helps  to 
reduce  moisture  .stress  for  many  plant 
species  on  the  islands  (Halverson  dt  dl. 
1988,  p.  111).  Currently,  climate 
mod(;ling  for  fog  ])rojections  remains  a 
subject  of  uncertainty  (Field  dt  dl.  1999, 
pj).  21-22).  There  is  also  substantial 
uncertainty  in  i)recij)itation  jirojections 
and  flebate  about  precipitation  patterns 
and  j)rojections  for  the  Southwestern 
California  ecoregion  (I’RBO  2011,  ]).  40). 
If  the  islands  exj)erienced  a  j)rolonged 
])(;riod  of  warmer  air  temperature  and 
lower  rainfall,  the  island  night  lizard’s 
habitat  could  iiotentially  be  reduced; 
however,  due  to  the  uncertainty  about 
j)recij)itation  ])rojections,  it  is  difficult 
to  predict  the  likelihood  of  that 
hapjjening. 

Rising  sea  level  may  also  pose  a  threat 
to  island  night  lizard  habitat  on  the 
inhabited  islands.  By  the  end  of  the 
twenty-first  century,  various  models 
j)redict  sea  level  ri.se  0.11  to  0.72  meters 
(O.Tl  to  0.72  ft)  globally  (Cavan  dt  dl. 
2008b,  S82;  PRBO  2011,  p.  41).  A  rkse 
in  sea  level,  which  may  accomi)anv 


high-tide  wave  action  and  more  frequent 
severe  .storms  as  a  result  of  climate 
change,  can  potentially  affect  the 
islands  that  support  the  island  night 
lizard  by  inundating  low-lying  portions, 
as  well  as  potentially  accelerating 
erosion  along  coa.stal  areas  (PRB()  2011, 
p.  41).  rhe  cobble  and  driftwood  habitat 
that  occurs  just  above  the  intertidal  zone 
at  Redeye  B(;ach  on  .San  Nicolas  Island 
and  supports  ap])roximately  1,000 
island  night  lizards  (Fellers  dt  dl.  1998. 

]).  48)  could  ])otentiallv  he  altered  bv  a 
rise  in  sea  level.  Island  night  lizard 
habitat  on  .Santa  Barbara  Island  occurs 
at  sea  level  and  a  rise  could  j)otentially 
alter  this  habitat  (Fellers  2011,  pers. 
ohs.);  however,  the  USC.S’s  Coastal 
Vidnerability  Index  for  the  Channel 
Islands  National  Park  indicates  .Santa 
Barbara  Island  has  a  low  vulnerability 
ranking  indicating  a  very  low  rate  of  sea 
level  ri.se  (0.002-0.004  m  (0.007-0.013 
ft)  over  the  la.st  27  years  (Pendleton  dt 
dl.  2005,  j).  28).  (In  San  Clemente 
Island,  Mautz  (2011  pers.  comm.) 
indicates  that  high-(piality  island  night 
lizard  habitat  at  its  lowest  elevation 
occnrnmce  is  ap])roximately  10  m  (32.8 
ft)  above  .s(!a  level,  and  that  a  rise  in  .sea 
lev(!l,  even  at  an  extreim;  ])rojection  of 
0.72  m  (2.4  ft),  does  not  j)ose  a  threat  to 
the  continued  existence  of  the  species. 

'rhe  island  night  lizard  is  an  insular 
endemic  species  (nniciue  to  .sj)ecific 
islands)  that  is  vulnerable  to  extirpation 
from  random  factors  such  as 
environmental  stochasticity  and  natural 
catastrophes.  While  climate  change 
coidd  jjotentially  affect  the  island  night 
lizard  and  its  habitat,  the  best  available 
information  does  not  allow  us  to  make 
a  meaningful  j)redif:tion  about  how 
])otential  changes  in  temperature, 
})rec:ipitation  jjatterns,  ami  rising  sea 
levels  could  impact  the  island  night 
lizard,  the  islands  where  it  occurs,  or  its 
habitat.  However,  we  expect  that  the 
lizard’s  snscejitihility  to  climate  change 
is  somewhat  reduced  by  its  ability  to 
use  varying  habitat  types  and  by  its 
broad  generalist  diet.  Therefore,  we  do 
not  consider  climate  change  to  he  a 
substantial  threat  to  the  island  night 
lizard  or  its  habitat  at  this  time  or  in  the 
future. 

Factor  A  .Summary 

'rhe  lo.ss  and  modification  of  habitat 
for  the  island  night  lizard  by  nonnative 
herbivores  was  identified  as  a  threat  to 
the  .s])ecies  when  it  was  li.sted  (42  FR 
40882).  In  our  2008  and  2012  island 
night  lizard  5-year  reviews  we  noted 
that,  although  grazing  animals  were 
removed  from  the  islands,  the  residual 
effects  remain  and  so  the  proce.ss  for 
recovery  of  these  habitat  tyjies  on  .San 
Nicolas  and  .Santa  Barbara  Islands  is 


occurring  at  a  slow  jiace.  However, 
current  evidence  indicates  that  native 
vegetation,  including  that  favored  hv  the 
lizard,  is  recovering  on  all  three 
occupied  islands  and  is  exj)ected  to 
continue  due  to  management  practices, 
restoration  efforts,  and  |)olicie.s 
im])lemented  by  the  Navy  and  NP.S. 
'fherefore,  habitat  destruction  and 
modification  to  the  island  night  lizard 
or  its  habitat  as  a  result  of  the 
introduction  of  nonnative  herbivores 
has  been  ameliorated  and  is  no  longer 
a  substantial  threat  nor  is  it  likely  to 
become  one  in  the  future. 

At  the  time  of  listing  (42  FR  40882). 
the  introduction  of  nonnative  jilants 
was  not  identified  as  a  threat  to  the 
island  night  lizard.  The  2008  and  2012 
5-year  reviews  considered  the  ])re.sence 
of  nonnative  jjlants  a  potential  concern 
due  to  the  vegetation  i:omposition 
changes  that  have  occurred  on  the  three 
islands  inhabited  by  the  island  night 
lizard.  'Fhe  Navy  and  NPS  recognize  the 
j)otential  threat  of  nonnative  species 
and  are  implementing  management 
efforts  to  reduce  this  risk  that  will 
continue  in  the  future.  W'hile  nonnativc! 
plants  are  a  ])otential  rangewide  threat, 
we  do  not  consider  the  introduction  and 
j)ersistence  of  nonnative  plants  to  be  a 
substantial  threat  to  the  island  night 
lizard  or  its  habitat  on  any  of  the 
occupied  islands  hecau.se  of  the  current 
and  ongoing  management  actions  and 
}K)licies  to  remove  and  control  the 
future  introduction  of  nonnative  plants 
to  all  islands. 

Develojjinent  activities  can  reduce 
available  habitat  for  island  night  lizards, 
resulting  in  the  direct  loss  of 
individuals.  We  have  determined  that 
land  use  im])acts  on  .San  (ilemente 
could  potentially  affect  the  island  night 
lizard  and  its  habitat.  However,  because 
of  the  limited  development  impacts,  the 
remaining  amount  of  available  habitat, 
and  the  large  numher  of  island  night 
lizards  (e.stimated  21  million),  we  do  not 
consider  land  use  or  development  a 
substantial  threat  to  the  s])ecies’  habitat 
on  that  island.  Land  u.se  impacts  on  .San 
Nicolas  Island  could  potentially  affect 
the  island  night  lizard  due  to  the  limited 
amount  of  suitable  habitat  for  the 
species;  however,  these  activities  will 
lik(!ly  have  a  minimal  impact  due  to  the 
tairnmt  management  practices  to  avoid 
the  species  during  project 
im|)lementation.  In  addition,  high- 
(|uality  habitat  is  distributed  in  areas 
that  will  not  be  developed.  'Phe  current 
.status  of  .Santa  Barbara  Island  as  a  unit 
of  the  National  Bark  .Sy.stem  protects  the 
island  night  lizard  and  its  habitat  from 
impacts  related  to  future  land  use  or 
development.  In  summary,  while  land 
use  and  development  is  a  concern  on 


r 


J 


two  of  tho  islands,  thnamount.qnalilv 
and  ,  i.stnhnfion  of  habitat  to«,,thnr  with 
fivoKlanco  nu;asur(;s  rnduco  thr 
potcintial  impact:  tlmroforc.  wc  dn  ,u,t 
(  on.sidor  dovcdopnimit  a  .suhslantial 
hrcat  to  the  island  nij-ht  lizard  or  its 
*>''l»tatonanvoftlm  occupied  i.slands 
now  or  in  the  future. 

A  potential  for  fire  exists  on  all  three 
isl.inds  due  to  human  activity,  with  an 
increa.sed  potential  on  San  Cdemente 
.md  San  Nicolas  Islands  due  to  militarv 
cK.t  vities  and  nonnative  annual  eras.ses 
la  increa.se  the  amount  of  nammahle 

PP-  13-15;  Service 
^01 2a  pp.  2:i-2(i).  based  on  historical 
ra.ords  and  current  land  use.  hieh  fire 
fr(H|uencv  on  Santa  Barbara  is  an 
unlikely  occurrence,  limited  to  human 
uef-hgence  to  provide  an  ignition 
source.  Although  fire  i.s  a  jiotential 

irc.it  on  all  i.slands.  we  do  not  consider 
hre  a  .substantial  threat  to  the  island 
night  lizard  or  its  habitat  because  of 
ongoing  lire  management  jiolicies 
P Ians  and  actions  being  implemented 

hituie"'""'^’"'‘ 

Histcirical  land  u.se  and  ox  ergrazing  by 
nonnative  herbivores  exacerbated  the  ‘ 
nniiacts  (,f  erosion  on  San  Clemente. 

•  an  Nicolas,  and  Santa  Barbara  Islands 
•'"‘Jllinseiinjiacts  are  likely  to  continue 

lor  many  years  to  come.  Howex-er,  all 
nonnative  herbivores  have  been 
i-onioved  from  the  islands,  and'  the  slow 
proc.e.ss  of  natural  recovery  is  ongoing. 

and  N1  S  s  management  policies,  efforts 
are  underway  to  control  new  and  ‘  , 

oxi.stmg  sources  of  erosion  on  all 
oocnpied  i.slands.  Further,  the  ( 

development  and  iniiilementation  of 
oro.sion  control  plans  will  help  ; 

nnniimze  future  impacts  to  the  island  y 

(.onclude  that  erosion  may  affect  i 
island  night  lizard  and  its  habitat,  but  it  n 

not  currently  a  substantial  threat  nor  s 

sit  ikely  to  become  one  in  the  future.  fi 

ishnB  '  •'™‘  ‘"'‘"iiSiiiiinnt.  individual  a. 

island  circumstances,  ami  erosion  C 

control  efforts.  I 

4  )  ,«4)  we  did  not  find  climate  change  D 

o  l)c  a  meat  to  the  island  night  lizard.  ,,, 

.cncially,  climate  change  is  jiredicted  ks 
result  in  xvarmer  air  temperatures,  ni 

imei  rainfall  amounts,  and  rising  .sea  il, 

>vcl.s:  hoxvever.it  is  currently  unknown  ‘  f 

limx  climate  change  will  .sjiecificallv  h! 

a  loct  cs  and  night  lizard  habitat  on  San  , 

Uemente  San  Nicolas,  and  Santa 
Barbara  I.slands  (Service  2()0(i.  p  24- 
Serx  ice  2012a.  pp.  :i8-:i9).  The  island  .se, 

gilt  lizard  may  he  more  .susceptible  to  ev 
natural  catastrojjhes  on  San  Nicolas  and  oc( 
.  anta  Barbara  Island  hecau.se  of  its  for 

rc.stricted  di.strihution  on  tho.se  islands.  or 
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Its  greater  numhers  and  di.strihution  on 
>  an  (Jemente  island  may  indicate  the 
island  night  lizard  is  le.ss  su.sceptihle  to 
stocluLstic  events  on  the  island.  We 
recognize  that  climate  change  has  the 
pelential  to  affect  the  island  night  lizard 
and  Its  habitat;  hoxvever,  at  this  time, 
the  best  available  .scientific  and 
commercial  information  does  not 
indicate  that  climate  change  is  a 
snlrstantial  threat  to  the  .s,,ecies' habitat 

noxv  or  m  the  future. 

In  conclusion,  xve  do  uo| 

|ii'l>itiit  de.struction  or  modific:ation  from 
intioduction  of  noniiative  taxa.  land  u.se 
and  dex'elopment,  fire,  erosion  or 
‘innate  change  pose  a  substantial  threat 
to  the  Ksdand  night  lizard  or  its  habitat 
on  San  Clemente.  San  Nicolas,  and 
Santa  Barbara  Islands  currentiv  or  in  the 


/'actor  B.  Ovenililixation  for 
Conmwrcial  Becrcationol,  Scientific,  or 
/educational  /^urposcs 

Overutilization  for  commercial 
I'ocreational.  .scientific,  or  educational 
jnirposes  was  not  identified  as  a  threat 
ly  o  the  island  night  lizard  at  listing  (42 
fR  40882.  p.  40084).  The  2000  aiul  2012 
a-yoar  reviexx's  (Service  2000,  ii.  18- 
•  ervice  2012a,  p.  28)  did  not  identify 
1  ‘’''oi'iitilization  for  commercial 
recreational,  .scientific,  or  edu(;ational 

Piirpo.ses  as  a  threat  to  the  i.sland  night 
lAiid.  loom- knowledge,  i.sland  niglit 
i/aids  aie  captured  only  for  .scientific 
purjio.ses  or  for  relocation  efforts  due  to 
Navy  jnoiects  in  accordance  with 

Eh 

l(J(a)(1)(A)  jiermit  under  the  Act. 
Cairrently,  there  are  only  txvo  active 
•section  10(a)(1)(A)  permits  i.ssued  by  the 

Servm:e  for  the  ksland  night  lizard.  ' 

Although  research  activities  may  result 
Ill  iinpacts  to  some  individuals  (u.se  of 
JJitfaJI  traps  and  foe-clijijiing),  they  do 
not  coivstitute  a  .significant  threat  to  the 
.sjiiH.ies.  Capture  of  island  night  lizards 
lor  commercial  or  other  noniierinitted 
ac  tivities  IS  unlikely  to  occur  on  .San 
(demente  or  San  Nicolas  Islands 
because  acce.ss  to  these  islands  is 
•strictly  limited  by  the  Department  of 
Jcien.se.  No  ax'ailahle  information 
indicates  that  visitors  to  Santa  Barbara 
l"la”;  are  I'ctively  collecting  island 
night  hzard.s.  Although  it  is  po.ssihle 
la  .sonieone  visiting  or  working  on  anv 
|l  the  i.s  amis  could  collect  i.slaiul  night 
h/^ards.  ha.sed  on  the  be.st  available 
infcjnnation.  there  i.s  no  indication  that  I 
•sue  h  activities  are  occurring.  , 

Ba.sed  on  the  limited  nuniher  of  active  ; 
•scx.tion  10  a)(1)(A)  jiermits  and  lack  of  } 
nvidence  that  collection  i.s  otherxvise  f 

occ;urring,  xve  find  that  overutilization 
Inr  commercial,  recreational,  .scientific  | 

oi  ndiicational  purposes  i.s  not  currently  n 


a  threat  and  not  likely  to  become  a 
llireat  to  the  species  on  any  of  the 
nnenpied  islands. 

/'actor  C.  /Viscose  or  /Sedation 
I  Disease 

nksea.se  xx’as  not  identified  as  a  threat 
(  the  I.sland  night  lizard  at  listing  (42 

■yint  la-  in  the  2000  or 

2  12  .,-year  reviexx’s  (Service  2000,  p 

0;  Serxm:e  2012a.  p.  29).  Currentiv.  the 
be.st  available  information  does  not 
indicate  that  di.sea.se  i.s  a  threat  to  the 
b/ard  or  likely  to  he  a  threat  in  the 
future. 

Predation 

diwL’l”’  'll' listing  (42  FR  40082,  p. 
40t)«4).  we  Identified  jiredation  of 
i-sland  night  lizards  as  a  threat  to  the 
•spncies  due  to  the  introduction  of 
nonnative  hmil  cats  and  pigs  to  San 
(•loinente  I.sland  (42  FR  40082,  p. 

IS!'  '■"i"  (42  FR  40082,  i,. 

40084)  akso  indicated  that  the 

inlrodiu:tion  of  the  nonnative  .southern 
alligator  lizard  to  San  Nicolas  I.sland 
nnghf  po.se  a  threat  to  the  i.sland  night 
li/ciid  through  dejiredation  or  increa.sed 
(xnnpetition  (42  FR  40082,  p.  40084) 

"'  listing  rule  does  not  di.scii.ss  native 
liKKlators  to  the  i.sland  night  lizard,  such 

a.s  San  (Jemente  loggerhead  shrike  and 
otlK.i  raptor  species.  Currentiv,  eaiJi 
I.sland  has  native  jiredators,  siich  as 
raptors,  hut  currentiv  ax'ailahle 
iiilonnation  does  not  indicate  the.se 
predators  are  a  substantial  threat  to  the 
I.sland  night  lizard. 

San  (e/enwnte  /s/and 


Since  listing,  nonnative  predators 
lave  been  identified  on  San  Clemente 
I.sland,  including  feral  c:at.s.  black  rats 
and  gopher  .snakes  {/dtnop/iis  catenifer)- 

liovxmx-er.  only  feral  cats  are  knoxvn  to 

^b(D,  p.  9).  The  2000  and  2012  5-vear 
r(ivioxv.s  concluded  that  feral  cats  on  San 
Clemente  I.sland  could  threaten  the 
i-sland  night  lizard.  Hoxvever,  xve 
concluded  that  predation  bv  feral  cats 
was  not  a  .substantial  threat' due  to 
Jirei  ator  management  actions 

Navv’.s 

NRMI  and  the  large  lizard  impulation 
m  the  I.sland.  The  Navy  continues  to 
(.(introl  feral  cats  on  San  Clemente 
•sland  to  benefit  the  San  Clemente 
(iggorhead  shrike  and  San  Clemente 
kslmid  sage  sparroxv  (Ainp/iispm,  iic/ii 
(■‘enunitcac).  'I’hese  measures  provide  an 
■incillary  benefit  to  the  i.sland  night 

In  2000,  xve  concluded  that  predation 
In  black  rats  (/?f///n.s-  rattus)  and 
nonnative  .snakes  could  threaten  i.sland 
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night  lizards  on  San  Clemente  Island. 
Black  rats  an;  found  throughout  San 
(ileinente  Island,  hut  the  total 
l)0|)ulation  of  black  rats  on  tin;  island  is 
unknown.  Des|)ite  an  extensive  review 
of  the  best  scientific  and  commercial 
information  available,  the  information 
does  not  indicate  whether  or  how  often 
black  rats  prey  upon  island  night 
lizards.  One  gojjher  snake  has  been 
located  on  the  island,  hut  since  its 
removal,  no  others  have  been  reported. 

D(!spite  the  continued  presence  of 
feral  cats  and  black  rats  on  the  island, 
lizard  nnmhers  remain  high. 
Additionally,  the  Navy  currently 
implements  a  “no  pet  ])olicy”  to  ])revent 
the  introductions  of  ])otential  predators 
to  native  wildlife  (Navy  2001,  j).  3.119). 
'I’lierefore,  nonnative  predators  do  not 
currently  i)o.se  a  substantial  threat  to  the 
species  on  San  (ilemente  Island  due  to 
the  large  population  size  of  the  island 
night  lizard  and  current  predator  control 
measures  being  implemented  on  the 
island,  which  are  exjiected  to  continue 
in  the  future  (Mautz  2001a,  p.  25\ 

Service  2000,  p.  19). 

Sail  Nicolas  Island 

'Die  2000  .'j-year  review  indicated  that 
the  introduction  of  two  nonnative 
lizards  (southern  alligator  lizard  and 
side-hlotched  lizard)  may  impact  island 
night  lizards  on  San  Nicolas  Island 
(Service  2000,  p.  20).  Specifically,  tlu; 
.southern  alligator  lizard  may  compete 
with  or  ])rey  on  island  night  lizards 
(Servic:e  2000,  p.  20).  Fellers  at  al.  (2009, 
pp.  18-19)  noted  that  the  ranges  of  both 
nonnative  lizards  have  ex])anded  on  San 
Nicolas  Island  and  that  both  the  island 
night  lizard  and  side-hlotched  lizard 
have  similar  distributions  on  the  island. 
Fellers  at  al.  (2009,  ]).  18)  also  noted  that 
.southern  alligator  lizards  occur  in 
different  habitats  than  island  night 
lizards  and  that  there  is  no  indication  of 
negative  impacts  to  the  island  night 
lizard. 

Dixspite  the  jjresence  of  these  two 
nonnative  lizards,  a  review  of  the  best 
available  information  does  not  indicate 
that  predation  is  occurring.  No  rec:ord 
exists  of  side-hlotched  lizards  preying 
u])on  island  night  lizards.  In  addition, 
the  southern  alligator  lizard  generally 
occn])ies  different  habitats  than  the 
island  night  lizard,  'rherefore,  we 
conclude  that  the  southern  alligator 
lizard  and  side-hlotched  lizard  do  not 
pose  a  substantial  jnedatory  threat  to 
the  island  night  lizard  on  San  Nicolas 
Island  (Service  201 2a,  p.  32). 

In  the  2000  5-year  review,  we 
concluded  that  feral  cal  predation 
threatened  the  island  night  lizard  due  to 
the  small  lizard  ])opidation  and  the 
large  feral  cat  popidation  on  San  Nicolas 


Island  (Service  2000,  p.  20).  In  2009,  the 
Navy  im])lemented  a  feral  cat  removal 
program  to  j)rotect  lunleral  or  State 
listed  sj)ecies.  including  the  island  night 
lizard  (Hanson  and  Bonham  2011,  ])p. 
1-4).  In  addition,  the  MSRB  prioritiztid 
removal  of  feral  cats  from  San  Nicolas 
Island  to  im])rove  nesting  success  for 
th(!  Brandt’s  cormorant  (Phalacrocorax 
panicillatus)  and  western  gnll  [Laras 
occidantalis]  (MSRB  2005.  ])p.  D3.1  — 
D3.2).  Several  methods  wen;  utilized  to 
detect  and  remove  cats  from  the  island, 
including  the  installation  of  camera 
traps  to  detect  the  location  and  presence 
of  feral  cats,  the  n.se  of  modified  padded 
leg-hold  live  traps,  and  s])otlight 
hunting  (Hanson  and  Bonham  2011.  ])p. 
2,  4-5).  Since  lime  27,  2010,  surveys 
have  failed  to  locate  anv  evidence  of 
feral  cats  on  San  Nicolas  Island  (Hanson 
and  Bonham  2011,  p.  19).  The  Navy  and 
MSRB  announced  the  sncce.ssfnl 
completion  of  this  project  in  Fehrnarv 
2012  (Little  2012a.  |)ers.  comm.).  Based 
on  these  snc:ce.ssfnl  feral  cat  eradication 
efforts,  we  conclude  that  feral  cats  are 
no  longer  a  threat  to  the  island  night 
lizard  on  San  Nicolas  Island  (Service 
2012a,  |).  30). 

In  2011,  the  Navy  com|)leted  a 
Biosecnrity  Blau  for  San  Nicolas  Island 
to  jirotect  the  biodiversity  of  San 
Nicolas  Island  by  iireventing  the 
trans])ort  and  estaldishment  of  all 
nonnative  vertebrate  sjiecies  (Navv 
2011,  p.  1).  Through  imjilementation  of 
this  plan,  the  Navy  has  estahli.shed 
biosecnrity  measures  for  jiersonnel, 
barge  ojierations.  airfield  operations, 
and  im})lemented  monitoring  to  prevent 
the  introduction  of  nonnative  vertebrate 
species  to  San  Nicolas  Island  (Navy 
2011,  pp.  7-19).  All  per.sonnel  must  he 
trained  in  biosecnrity  protoi.-ols,  re|)ort 
sightings  and  su.sjjicions,  display  and 
distribute  information  signs  and 
])amphlets,  ensure  hio.security  language 
is  included  in  all  contracts,  and  review 
biosecnrity  compliance  (Navy  2011,  j). 
19).  The.se  measures  will  benefit  tin; 
island  night  lizard  by  reducing  the 
potential  for  nonnative  vertebrate 
s])ecies  to  he  introduced  to  San  Nicolas 
Island,  which  could  prey  upon  the 
island  night  lizard  or  outcompete  it  for 
natural  resources. 

Based  on  a  review  of  the  best 
available  information,  we  conclude  that 
])redation  is  not  currently  a  suh.stantial 
threat  to  the  island  night  lizard  on  San 
Nicolas  Island  nor  is  it  likely  to  become 
one  in  the  future  because  nonnative 
lizards  on  the  island  occur  in  different 
habitats  and  are  not  adversely  impacting 
island  night  lizards:  feral  cats  have  been 
succe.ssfnlly  eradicated;  and  the  Navy 
imjjlemented  a  Biosecnrity  Blau  to 


prevent  further  introduction  of 
nonnative  predators  to  the  island. 

Santa  liarhara  and  Sntil  Island 

The  2008  and  2012  5-vear  reviews  of 
the  island  night  lizard  concluded  that 
.Santa  Barbara  Island  does  not  supj)ort 
any  nonnative  predators,  hut  does 
support  pojinlations  of  native  predators 
of  the  island  night  lizard,  including  the 
burrowing  owl  (Athana  cnnicniaria), 
American  kestrel  (Fcdco  sjMirvarins),  and 
barn  owl  [Tyto  alba)  (Service  2008,  j). 

19;  .Service  2012a,  j).  33).  While  natural 
predators  may  ])ose  a  threat  to 
individual  island  night  lizards  (.Service 
2012a).  they  do  not  ])ose  a  substantial 
threat  to  the  continued  existence  of  the 
species  on  .Santa  Barbara  Island  due  to 
the  current  nnmher  of  lizards  on  the 
island,  highly  sedentary  nature  of  the 
lizard,  and  tendency  to  remain  under 
shelter  such  as  dense  viigetation  or  rock, 
which  limits  the  exposure  to  aerial 
predators  lizards  (.Service  2008,  j).  19; 
Service  2012a.  p.  33).  To  prevent  future 
introductions  of  the  possible  jiredators 
to  .Santa  Barbara  Island,  the  NB.S 
restricts  bringing  any  animal  onto  the 
island  (NB.S  2012).  Based  on  lack  of 
nonnative  preilators,  limited  predation 
by  natural  jiredators,  and  NB.S  invasive 
species  management,  we  conchule  that 
predation  is  not  a  substantial  threat  on 
.Santa  Barbara  Island,  now  or  in  the 
future. 

Factor  C.  .Summary 

At  the  time  of  listing  (42  FR  40882,  p. 
40884),  disease  was  not  considered  a 
threat  to  the  island  night  lizard  and 
predation  by  feral  cats  and  alligator 
lizards  was  considered  a  threat,  but 
their  imjiacts  were  not  fully  understood. 
.Since  then,  as  de.scrihed  above  with 
respect  to  affected  islands,  we  have 
identified  predation  by  nonnative 
lizards,  feral  cats,  and  black  rats  as  a 
threat  to  the  species.  We  have  no  new 
information  to  indicate  that  di.sea.se  is  a 
threat  to  the  island  night  lizard.  Recent 
rixsearch  indicates  that  neither  the 
.southern  alligator  lizard  nor  the  more 
recently  introduced  nonnative  side- 
hlotched  lizard  negatively  imjiact  the 
island  night  lizard  on  .San  Nicolas 
Island.  Additionally,  in  2()1().  the  Navy 
snccessfnlly  completed  a  feral  cat 
removal  program  on  .San  Nicolas  Island. 
The  Navy  has  also  implemented  efforts 
to  control  black  rats  and  feral  cats  on 
.San  (ilemente  Island  as  part  of  the 
recovery  efforts  for  the  San  (ilemente 
loggerhead  shrike  and  .San  Clemente 
Island  sage  sparrow,  'rhough  black  rats 
and  feral  cals  may  affect  individual 
island  night  lizards,  they  do  not 
currently  j)o.se  a  substantial  threat  to  the 
species  on  .San  Clemente  Island.  No 
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|U)nnat.ve  jjrodators  of  the  island  nieht 
lizard  exist  on  Santa  Barbara  Island  and 
native  predators  on  Santa  Barbara  Island 
do  not  currently  pose  a  threat  to  the 
species  existence.  Also,  both  the  Navv 
and  NPS  have  iiolicies  in  place  to  ' 
control  the  introduction  of  jiotential 
predaloi-s.  and  such  efforts  are  expected 
to  continue  in  the  future.  Therefore,  we 
conclude  that  disea.se  and  jiredation  are 
not  substantial  threats  to  the  island 
night  lizard  on  any  of  the  occupied 
islands  currently  or  in  the  future. 


I•’a(:|()r  D.  Inadaquacv  of  Exist ino 
nf-oi,lalory  Mechanisws 

The  Act  retpiires  us  to  examine  the 
adecpiacy  of  existing  regulatorv 
mechanisms  with  respec:t  to  tlio.se 
existing  and  foreseeable  threats  that  mav 
atfect  island  night  lizard.  The 
inadetpiacy  of  existing  regulator\’ 
inechanisms  was  not  indicated  as  a 
threat  to  the  island  night  lizard  at  the 
lime  of  listing  (42  FR  40882.  ji.  40084). 
Since  It  was  listed  as  threatened,  the  Act 
has  been  and  continues  to  he  the 
primary  Federal  law  that  affords 
protection  to  island  night  lizard.  The 
Service's  responsibilities  in 
.;idmini.stering  the  Act  include  .sections 
7,  9,  and  10. 

Section  7(a)(1)  of  the  Act  re(p, ires  all 

l  ederal  agencies  to  utilize  their 
Juithorities  in  furtherance  of  the 
piirpo.ses  of  the  Act  by  carrving  out 
programs  for  the  conservation  of 
endangered  and  threatened  species 
Se(;tion  7(a)(2)  of  the  Act  requires'  ' 
federal  agencies  to  ensure  that  actions 
they  fund,  authorize,  or  carry  out  do  not 
leojiardize”  the  continued  existence  of 
a  listed  species  or  result  in  the 
destruction  oradver.se  modification  of 
hahitat  in  areas  de.signaled  hv  the 
Service  to  he  critical.  Criticai  habitat  has 
mit  been  designated  or  jiroposed  for  the 
lizard  A  jeopardy  determination  is 
made  for  a  project  that  is  reasonahiv 
oxpectcHl  either  directlv  or  indirectlv  to 
apjireciahly  reduce  the  likelihood  of 
Kith  the  survival  and  recoverv  of  a 
Ij.sted  species  in  the  wild  hv  reducing  its 

S  (lishihiition  1 

(50  (.I-R  402.02).  A  non-jeopardv  ] 

ojunion  may  include  reasonable  and  i 
prudent  measures  that  minimize  the  ( 
nxtent  of  imjwcts  to  listed  species 
associated  with  a  project 

Section  9  ofthe  Act  and  Federal  ] 

rogiilations  jmrsnant  to  section  4(d)  of  •, 
ho  Act  prohibit  the  “take"  of  federallv  a 
li.sted  wildlife.  Section  .'1(1 8)  defines  '  , 

lake”  to  mean  “to  harass,  harm 
pursue,  hunt,  .shoot,  wound,  kill’,  trail  „ 
capture,  or  collect,  or  to  attemjit  to  ’ 
ongage  in  any  such  conduct."  Service  S 
res.iiaiio„.,  (,r,o  CFK 1 7.3)  -I,,,;;,,  ■■ 

lo  include  .significant  habitat 


modi  ication  or  degradation  which 
in  actually  kills  or  injures  wildlife  hv 
ml  «i8uificantly  imjiairing  essential 

hohavioral  jiatterns,  including  breeding 
hHiding,  or  .sheltering.  “Hara.s.sinent”  i.s 
dofined  by  the  Service  as  an  intentional 
1  I!*,’  action  that  creates  the 

likelihood  of  injury  to  wildlife  hv 
o  annoying  it  to  such  an  extent  as  to 
u  significantly  disrujit  normal  behavioral 
JHitterns  which  include,  hut  are  not 
limited  to.  breeding,  feeding,  or 
sheltering.  I  he  Act  jirovides  for  civil 
and  cnimnal  jKmalties  for  the  unlawful 
taking  ()f  listed  species. 

hisling  the  islaml  night  lizard 
lirovided  a  variety  of  iirotections  within 
areas  under  Federal  jurisdiction  and  the 
coiLservation  mandates  of  section  7  for 
all  federal  agencies.  Since  it  was  first 
listed  in  1977.  the  Navy  and  NPS  have 
consulted  and  coordinated  with  us 
regarding  the  effects  of  various  activities 
occurring  on  federallv  owned  San 
Clomente.  San  Nicolas,  and  Santa 
Barbara  Islands  (see  Factor  A:  Present  or 
I hreatened  Destruction,  Modification, 

01  (Airtadment  of  Habitat  or  Uanoe 
al)oye).lfthe  island  night  lizard  were 
not  hstei  .  the.se  jirotections  would  not 
Ik:  jirovided.  Thus,  we  must  evaluate 
whether  other  regulatory  mechanisms 
would  jirovide  adequate  jirotections 
ali.sent  the  jirotections  ofthe  Act. 

National  Environmental  Policy  Act 
(NEPA) 

All  Federal  agencies  must  complv 
with  the  NEl’A  of  1970  (42  IJ  S  C  4821 
e/  seq.)  for  jirojects  they  fund,  authorize 
(ir  carryout.  The  (kiuncil  on 
Environmental  Quality’s  regulations  for 
imjilementing  NEPA  (40  CFR  jiarts 
ISOO-i.'llO)  state  that  agencies  shall 
include  a  discussion  on  the 
onvironmenlal  imjiacts  of  the  various  i 
JJroject  alternatives  (including  the 
Jiroposed  action),  any  adver.se 
(mvironmental  effects  that  cannot  he  ' 
avoided,  and  any  irreversible  or 
irreti  ievahle  commitments  of  resources  ‘ 
inyolvet  (40  CFR  jiart  1  .'502).  NEPA  does  ‘ 
not  regulate  activities  that  might  affect 

hjnsland  night  lizard,  hut  does  require  a 

hill  evaluation  and  disclosure  of  d 

information  regarding  the  effects  of  S 

oontemjilated  Federal  actions  on  1, 

sensitive  sjiecies  and  their  habitats.  It  h 

.ns(i  does  not  reejuire  minimization  or  o' 

mitigation  measures  by  the  Federal  i, 

agency  involved.  Therefore.  Federal  N 

•igencies  may  include  conservation  tl 

measures  for  island  night  lizard  as  a 

n:.sult  of  the  NEPA  jiroce.ss.  hut  .such  , 

measures  would  he  vohintarv  in  nature  ni 
and  are  not  retjuired  hv  the  statute.  On  re 
8an  Clemente  and  San  Nicolas  Islands.  in 
the  Navy  nui.st  analyze  under  NEPA  anv  ni 

actions  significantly  affecting  the  L 


quality  of  the  human  environment, 
lyjncally.  the  Navy  jirejiares 
Environmental  A.s.se.s.snients  and 
ig,  iMivironmental  Imjiact  Statements  on 

^  "immhmi  plans  and  new  or  exjianding 

■  aining  actions.  On  Santa  Barbara 
IS  and  and  mcorjiorated  Sutil  Island. 

NI  S  must  analyze  under  NEPA  anv 

'»:li<ms  significantly  affecting  the  ‘ 

quality  ofthe  human  environment.  NPS 
jaejiares  Environmental  Assessments 
and  Environmental  Imjiact  Statements 
on  actions  and  jirojects  in  national 
1  jKirk.s  Ah.sent  the  listing  of  island  night 
lizard,  we  would  exjiect  the  Navy  and 
NI  S  to  continue  to  meet  the  jirocednral 
1  recjinrements  of  NEPA  for  their  actions. 
However,  as  explained  above.  NEPA 
doe.s  not  itself  regulate  activities  that 
might  affect  island  night  lizards  or  their 
natiitat. 

..  National  Park  Sendee  (NPS)  Organic 
Act  ^ 

The  NPS  Organic  Act  of  1910  as 
V  amended  (.'19  Stat.  5:i5.  10  U  SC  l) 
states  that  the  NPS  “.shall  jiromote  and 
regulate  the  u.se  ofthe  Federal  areas 
kmiwn  as  national  jiarks.  monuments 
and  reservations  *  *  *  to  conserve  th’e 
scenery  and  the  national  and  historic 
ul)|eclsand  the  wildlife  therein"  (which 
uu.lndes  li.sted  or  non-listed  .sjiecies) 
and  to  Jirovide  for  the  enjovment  of’th(> 
same  in  such  manner  and  by  such 
means  as  will  leave  them  unimjiaired 
lor  the  enjoyment  of  future 
generations.”  The  2000  NPS 
Management  Policies  indicate  that  the 
1  ark  ServK.e  will  “meet  its  ohligations 
um  er  the  NI^S  Organic  Act  and  the 
Endangered  Sjiecies  Act  to  both  jiro- 
actively  con.serve  li.sted  species  and 
Jirevent  detrimental  effects  on  these 
Niecies.”  This  includes  working  with 
tne  Service  and  undertaking  active 
management  jirograms  to  inventory, 
monitor,  restore,  and  maintain  li.sted 
and  non-listed  sjiecies  habitats,  among 
other  actions.  ^ 

Sikes  Act  Improvement  Act  (Sikes  Act) 

The  Sikes  Act  (10  U.S.C.  070) 
authorizes  the  Secretary  ofDefen.se  to 
clevelop  coojierative  jihins  with  the 
Secretaries  of  Agriculture  and  the 
Interior  for  natural  resources  on  jinhlic 

ol  1.1.  7  retjuires  Dejiartment  of  Defense 
m.slallations  to  jirejiare  Integrated 
Natural  Re.sources  Management  Plans 
that  Jirovide  for  the  conservation  and 
rehahihtation  of  natural  resources  on 
mi  Mary  lands  consi.stent  with  the  u.se  of 
military  installations  to  ensure  the 
readine.ss  of  the  Armed  Forces.  INRMPs 
incorjiorate,  to  the  maximum  extent 
Jiracticahle,  ecosystem  management 
Jinncijiles  and  jirovide  the  land.scajie 


I’Siv '''"‘'“''■'■'“"'I "»'»■ 

itJi  ti  o  Slcito  aiul  tlio  Sorvico,  mn]  ar(> 

AlthouKhanINRMPi,s  to(:hni,;allvnol  •, 

imp  is  sulii,,,:,  t„  f,„„|i„„ 

.  .lil.iliilily  II  IS  an  lni|)(ii  laiil  oiiidinu 
l''>'l>»g!ii.losniV,,„',mnl 
Hisourco  protocfion  witli  inililarv 
i(!a(liii(;.s.s  aiul  traiiiiiijj. 

S(in  (^h^nmnte  Island  l\Ui\ip. 

ursiiaiili„||,„.SikosA,:l.ihoN,ivv 

.11  ii|)li!(l  an  INRMI>  for  San  Cloinontn 
Wiiml  vvilh  im.ilip|,.„|,j,,,,|i,.,,j,. 

I  I,  M  '  I"  'Ills 

Icixon  (Navy  2002).  The  INRMP 

complied  with  NERA.theAct.fhe 

(■(ieral  Noxious  Weed  Act  (7  IJ  S  r 

2«0,).a,ul,|,„  Soil  c:„ns„rv!ilion  and 

D()inesti(:  Allotment  Act  (10  U.S.C  fiOO 
b).  The  goal  of  the  San  Clemente 

issrs's-ir"' 

(1)  ^ll(alllill,,  siislaiiiiililo  inililarv 
nh'i  s'''*"  "I'linns  for 

i  lotect,  maintain,  and  re.store 
Piionty  native  sjiecies  to  reach  self- 
sustaining  levels. 

(3)  Ensure  ecosystem  resilience  to 

darning  iinjiacts. 

(4)  Maintain  the  full  .suite  of  native 

NEMA  (Service  1 907.  p..r,),i,„;,rea  1 

uicomjia.ssing  1 1  ,o.T]  ac  (4.474  ha)  of  J 

.i.m,slnrnslror,i„fSanCI,,n,„„,:i  ^  , 

Island  where  the  majoritv  of  high-  i' 

quality  Lyciwn  californiciun  and  li 

Opuntia  .sjjj).  habitats,  and  ii 

approximately  half  of  the  island  nioht  a 
izard  impulation  is  found  (Mautz  H 

INLMA  u  dl  he  managed  as  a  tl 

domonstration  project,  focusing  on  the  » 

with  I'  operational  needs 

2n  i  sjiecie.s  (Nav\'  to 

2002  p.  4.42).  The  INRMP  provides  a  Ib 

4.4.1-4.47)  through  the  following  ‘  ni 

measures;  ^  yj 

(1)  Designate  and  implement  an  flu 

aiiproximafely  1 1,010  acre  (4.4.'57  ha)  (7 

inanagement  area.  i  •  a/ naj  ( 

(2)  Establish  a  “no  net  loss”  hahifaf  Sa 

(.oiuhtion  jiolicy  for  INEMA.  vi  i 

(2)  Survey  for  nonnative  weeds  and  for 

(4)  Ensure  that  no  new  nonnative  2m 

animals  are  introduced  to  San  Clemente  ,s 

Island  hat  could  he  a  predator.  \± 

-ompetitor.  or  introduce  di.sea.se  to  the  (N- 
ishmd  night  lizard. 
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inn  (•'i)  Provide  aggressive  control  of 

ire  InlS 

nt  a  of  iiitegritv 

lu  9  ‘;nnj)(!ration  with  the 

In  addition  tofhe.se  management 
me.csure.s  the  Navy  developed  an  FMP 

ractoi  A).  I  he  FMP  imjdeinents  fuel 

n.anagciment  strategies  that  hen, efit  the 

of  hklh  i^i’  development 

,  '"binsity  fuel  management 

slriie.luic.s.  and  low-intensitv  land.scaoe 

nee  ts  fuels  management,  re.source 
)  P;»I«ntion.  and  habitat  restoration 
(N<ivy  2009.  j,.  ES-.'l) 

V  dionally.  we  concluded  that  the 

>  !’>’aab  and  suppression  measures 

u  limid  within  the  FMP  would  prevent 

;'  si8ni  leant  ine;rc.ni.se  in  fire  freup'iem^^^^^ 

'here  high-epialify  habitat  oc.curs 
(Service  2008.  p.  204). 

Although  the  INRMP  includes 
ohiectives  targeted  toward  habitat 

protection  of  high-ipiahtv  island  night 

Z;;i'''ll‘i''i"«;N<ivvo|,„iv.,i„„„|  ,„„^,|1 
nay  supersede  INRMI^  goals.  The  Navv 
s  (.mrently  revising  the  2002  INRMP  ' 
and  future  iterations  of  this  j)lan  mav’ 
ddfei  from  the  exi.sting  INRMP.  Pendine 
‘;‘>nildet,on  of  the  new  INRMP.  the  Na^^^^^^  i 

tNOMi'^n/"  ""b(oment  the  2002  ‘  ‘ 

NKMI  ivill  (.oiilin„„  |„  fi,,, 

lafiiral  re.source  con.servation  to  the  ‘ 

the  nT'”  f  “'"'.b*’'«dicable  based  m,  '' 
-  Na\y  s  hi.sforical  commitment  to 
implement  beneficial  management 

‘  i-tions  for  native  nora  and  fauna,  and  " 

bi.ir  continued  cooperation  with  the 

Ilia  benefit  species  such  as  the  island  ^  • 

night  lizard  and  its  habitat.  '*’* 

San  Nicolas  Island  INIIMP-  Ihirsiemt 

In  ? 

inc hu  es  measures  to  jirotect  the  island 
bahifat  (Navv  2010) 

c^:a'2;iou':;:;:l  . 

Con.sxn  vation  Act.  The  purjm.se  of  the  ' 

SanNu;ola.sINRMPi.stop;ovic  ,,, 

lor  the  management  of  natural  re.soiirces  d,., 

at  Naval  Ha.se  Ventura  Countv.  ' 

C.ahfornia.  San  Nicolas  Islam!  (Navv 

^ID 0.  p.  1.1).  The  INRMP’s  objective  for  sf 

is  anc  night  lizards  on  San  Nicolas  '  lif' 

.lu.i.ln|.li.sli  lliis  „l,j«..Mv„  f„„„  ||„,  Z; 


S'’ INilvv  2010.,,. 

(1)  Continue  to  develop  and 
’!  1  "’ddoment  protocols  to  re.sol ve  anv 
hbt  haselme  biological  data  gaps  and  to 

inondor  (h.strihution.  population  .size 
10  bifun,  trends,  and  habitat  u.sage'of 

'  c(m(h  r'r  Poimlation  hv 

eonducting  site-specific  .siirvevs  in  ' 

11'  oi.sturhance  activities. 

(2)  Protect  and  maintain  island  night 
lizard  habitat  quality  and  infegritv  bw 
o  (a)  (.ondneting  an  invasive  nonnafive 
ent  control,  monitoring,  and  removal 

OHh.i  t(j  reduce  impacts  ujjon  the 
)e  spucies  population 

(b)  Dofining  and  clearly  marking  ,vork 
n  -as  during  road  maintenance  and 
otlu,r  activities  to  prevemt  island  night 
zard  mortality  in  accordance  with^the 
Im  ms  aiK  conditions  listed  in  the 
10  ogical  (Ipinion  (Service  2001) 
at  .  b-I  Excluding  areas  of  high-ciualitv 
. . 

zone -If  buffer 

n‘-  armmd  (uiuipment  and  storage 

i  z,’;;  "iKi"  liiurci 

namtaf  where  jnacticahle. 

(■)  Siting  .staging  areas  for  storage  of 

r'‘^'T‘"^*”‘i"^i'nriaI.sinar(ia.swith 

linv  island  night  lizard  densities 
whenever  feasible. 

„  (3)  Conduct  relocation  of  island  nioht 

liAiids  in  accordance  with  the  terms 
am  comlihons  idtmtified  in  the  current 
Hio  ogical  Ojnnion  (Service  2001) 

(4)  Su,,po,i  studies  to  investigate  the 
■fha.tiveness  of  island  night  lizard 
management  stratcigies  hv: 

hi)  Supporting  scientific  studies  of 
^-^PHlituinnihitiiinshipslKitwixm^ 
^•Ibgator  lizards  and  island  night  lizards 
•  gmiotic  studies  of 

Tc  fhlp  populations 

.size  population  structure  and 

(3)  Educate  island  personnel  on  laws 
‘covering  prohibition  on  taking  I i.sted 
spoony  f(, r  pets  (,r  for  .sale  in  ,mt  trade 

esml  l  I'*'*"  offorts  to  ' 

tab  ish  stable  island  night  lizard 

populations  and  eventual  delisting  hv 

n.fo(lw  r'k I-slamls-tiile 
'0'\  of  population  status  of  the 
sjiecies. 

Wbilo  the  INRMP  does  not  guarantee 
him hng  will  he  appropriated  for 
implementation,  the  Navv  has 
(lomonstrated  a  continueil  commitim>nt 
o  the  goals  of  the  INRMP.  Thev  have 
hmded  a  full-time  hiologi.st  for  the 
"land,  provided  additional  funds  to 
biro  contractors,  or  utilized  imiversitv 
unteer  or  other  agency  jier.sonnel  u’, 
implement  numerous  activities  as 
outlined  m  the  INRMP. 
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Vedmil  I^oxious  Weed  Act  ‘•‘-j 

YUe  Fodoral  Ndxidus  XYmul  Act  ol 
1973  (»H  Stat.  2148.  7  D.S.C.  2801) 
oslahlishiH)  a  Fiuloral  program  that  has 
sul)siMiiu;ntly  biuMi  lai-^tilv  suparsiuiiMl  ^ 

bv  olbor  slalii1(\s.  inchuliiig  tlu;  I’lanl 
Prolnclion  Ar.t  (7  D.S.C..  7701.  ot  stui-). 
to  control  iho  sjjroad  of  noxious  woods. 

Tho  1900  ainondinont  to  tlio  tho  bodoral  , 

Noxious  Wood  Act  (7  2814).  lias  , 

boon  rotainod.  and  rocpdros  oach  1-odoral 
laml-inanagino  agoncy  to:  Dosignato  an  F; 
offico  or  ])orson  adoipiatoly  trainod  in 
managing  nndosirablo  plant  spocios  to 
dovolop  and  coordinato  a  ])rograin  to  p 

control  such  plants  on  tho  agonc.y  ^  ti 

land:  ostablish  and  adotpiatoly  fund  this  j.( 
plant  nianagomont  program  through  tho 
agoncv's  budgot  process;  comjiloto  and 
implomont  coojiorativo  agroomonts  with  p 
tho  States  regarding  nndosirablo  plants  j 
on  agoncy  land;  and  ostablish  intogratod  a 
nianagomont  systems  (as  dofinod  in  tho  | 
section)  to  control  or  contain  ; 

nndosirablo  plants  targeted  nndor  the  i 

cooiiorativo  agroomonts.  In  accordance  , 

with  this  direction,  tho  Navy  and  NFS 
work  to  control  tho  introduction  oi 
nonnativo  jilaiit  spocios  to  tho  islands 
and  to  control  or  roniovo  those  cnrrontly 
present,  which  are  actions  that  assist  in 
protecting  island  night  lizard  habitat. 

Sod  ('.onservoiion  end  Domestic 
Allotment  Act 

'rtio  Soil  Consorvation  and  Domestic 
Allotmont  Act  of  lt)83  (10  ll.S.Ck  39()(a. 
b).  49  Stat.  183)  rocognizotl  that  tho 
wastage  of  soil  and  moistnro  resources 
on  farm,  grazing,  and  foro.st  lands  oi  the 
Nation,  resulting  from  .soil  erosion,  is  a 
nionaco  to  tho  national  welfare  and 
declared  it  to  bo  tho  policy  of  Congress 
to  jirovido  pormaiiontly  lor  tho  control 
and  prevention  of  soil  erosion  and 
thereby  to  preserve  natural  resources, 
control  floods,  prevent  imiiairment  of 
reservoirs,  and  maintain  the  navigability 
of  rivers  and  harbors,  protect  jiublic 
health,  iniblic  lands  and  relieve 
unemployment,  and  the  Secretary  ol 
Aj>ri(’Ailture  shall  coordinato  and  diioc.t 
all  activities  with  relation  to  soil 
erosion.  In  order  to  effectuate  this 
poliev.  the  Secretary  of  Agriculture 
authorizes,  from  time  to  time,  that  the 
following  actions  may  be  performed  on 
lands  owned  or  controlled  by  the  United 
States  or  any  of  its  agencies,  with  the 
coojieration  of  the  agency  having 
jurisdiction;  Conduc.t  surveys, 
investigations,  and  research  relating  to 
the  character  of  .soil  erosion  and  the 
preventive  measures  needed;  to  pubhsli 
the  results  of  any  such  surveys, 
investigations,  or  research;  to 
disseminate  information  concerning 
such  methods;  and  to  conduct 


demonstrational  projects  in  areas 
subject  to  erosion  by  wind  or  water;  and 
carry  out  jireventative  measures, 
including,  but  not  limited  to. 
engineering  operations,  methods  ol 
cailtivation.  the  growing  of  vegetation, 
and  changes  in  use  ol  land.  I  hese 
measures  assist  island  night  lizards  by 
encouraging  management  actions  that 
iirevent  and  control  erosion,  thus 
protecting  island  night  lizard  habitat. 


Factor  D  Summary  in 

The  inadecpiacy  of  exi.sting  regulatory  C! 
mechanisms  was  not  indicated  as  a  in 

threat  to  the  island  night  lizard  at  the  n 

time  of  listing  or  in  the  recent  status  h 

reviews,  because  all  islands  are  undei  p 
I’ederal  ownership,  various  laws.  h 

regulations,  and  jiolicies  administeied  ii 

bv  the  Federal  Government  provide  o 

in-otective  mechanisms  for  the  siiecies  c 

and  its  hahitat.  Frimary  Federal  laws  v 
that  provide  some  benefit  for  the  species  i 
and  its  habitat  absent  the  Act  include  i 
NFFA.  Sikes  Act.  Federal  Noxious  Weed  i 
Act.  Soil  (kmservation  and  Domestic  ( 

Allotment  Act.  and  NFS  Organic  Act.  ! 

INRMFs  are  important  guiding  i 

documents  that  helji  to  integrate  the 
military’s  mission  with  natural  resouu.e 
protection  on  San  ('.lemente  and  San 
Nicolas  Island.  Although  the  INRMFs 
include  objectives  targeted  toward 
protection  oi  habitat  essential  to  the 
islaml  night  lizard  and  other  native 
species.  Navv  oiierational  needs  may 
diverge  from  INRMF  natural  resource 
goals.  For  example,  some  control 
measures  mav  not  he  imjilemented 
effectively  or  consistently  in  those  areas 
that  are  operationally  closed  due  to  the 
jnesence  of  unexiiloded  ordnance. 
However,  in  most  locations,  fire 
management  plans,  erosion  control  in 
accordance  with  the  Soil  Conservation 
and  Domestic  Allotment  Act.  and 
nonnative  jilant  sjiecies  control  in 
y  accordance  with  the  Federal  Noxious 
Weed  Act.  afford  protections  to  the 
island  night  lizard  on  the  islands  as 
discussed  above  under  Factor  A.  The 
Present  or  Threatened  Destruction, 
Modification,  or  Curtailment  of  Its 
Hahitat  or  Range.  Ab.sent  listing  under 
the  Act.  the  Navy  would  still  be 
recpiired  to  develoji  and  implement 
1  INRMFs  under  the  Sikes  Act.  The 

;d  INRMFs  will  continue  to  provide  a 

conservation  benefit  to  the  island  night 
lizard  through  native  habitat 
management  efforts,  where  there  is 
I  overlap  with  island  night  lizard  habitat 
The  poimlation  of  island  night  lizants 
;h  and  their  habitat  on  Santa  barbara 
Island  and  Sutil  Island  are  afforded 
protections  bv  the  NFS’s  Organic  Act. 
whic;h  provides  management  programs 
to  inventory,  monitor,  restore,  and 


maintain  listed  sjiecies’  habitats,  and 
reipiires  the  NFS  to  manage  all  natural 
resources  regardless  of  listing  status 
(such  as  island  night  lizard  after  it  is 

delisted).  .  .  ,  i-  i 

Delisting  the  island  night  lizard 
would  eliminate  the  reiiuirement  to 
consult  with  us  for  actions  carried  out 
funded,  or  authorized  by  the  Navy  and 
NFS  on  San  Clemente.  San  Nicolas,  and 
Santa  barbara  Islands.  However,  we 
anticijiate  the  Navy  will  continue  to 
implement  INRMFs  for  both  San 
Clemente  and  San  Nicolas  Islands  that 
include  management  for  natural 
resources,  native  sjiecies.  and  other 
listed  siiecies.  which  we  anticipate  will 
provide  an  ancillary  benefit  to  the 
island  night  lizard.  We  have  no 
information  indicating  that  management 
of  Santa  barbara  Island  would  be 
changetl  or  altered  in  a  mannei  that 
would  be  inconsistent  with  the 
conservation  of  natural  resources  and 
native  spetaes.  which  includes  the 
1  island  night  lizard  and  its  habitat.  In 
conclusion,  island  night  lizards  are 
afforded  protection  through  Federal  or 
militarv  mechanisms  and.  in  absence  of 
the  Act.  these  existing  regulatory 
!  mechanisms  are  expected  to  continue  to 
a  degree  adecpiate  to  con.serve  the  island 
night  lizard  and  its  habitat  throughout 
its  range  both  now  and  in  the  future. 
Therefore,  we  conclude  that  the 
inadeipiacv  of  existing  regulatory 
mechanisms  is  not  a  current  threat  to 
the  sjiecies  on  any  of  the  occupied 
islands,  nor  is  it  expec:ted  to  become  a 
threat  in  the  future. 

Factor  E.  Other  Natural  or  Manmade 
'  Factors  Affecting  the  Continued 
Existence  of  the  Species 

The  listing  rule  (42  kR  40882.  p. 

40884)  .states  that  island-adapted  taxa 
are  often  detrimentally  affected  by 
accidental  or  intentional  introduction  of 
nonnative  species.  This  was  the  only 
threat  attributed  to  Factor  E  for  any  of 
the  seven  taxa  included  in  that  rule. 
bei;ause  the  primary  effect  of  most 
nonnative  taxa  was  related  to  hahitat  or 
jiredation.  the  discussion  of  introduced 
r  nonnative  taxa  is  now  included  under 
Factor  A  as  it  relates  to  hahitat  and 
Factor  C  as  it  relates  to  predation 
The  restricted  distribution  ol  the 
island  night  lizard  on  San  Nicolas  and 
IP  Santa  barbara  Islands  makes  these 
iMipulations  su.scejitible  to  natural 
catastrophes  such  as  fires,  landslides,  or 
ai.  iirolonged  droughts  (Service  2008.  ]). 
rds  24).  I’otential  impacts  and  manageinemt 
efforts  to  reduce  or  control  effects  of  fire 
and  erosion  are  discussed  under  Factor 
[.  A.  The  2012  5-year  review  of  the  island 
ns  night  lizard  discusses  the  jiotential 

threat  of  climate  change  and  its  effects 
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on  i)ro('.i])itation,  drought,  and  .sea  level 
ri.se  as  it  relates  to  the  island  night 
lizard  (Service  201 2a.  ])j).  35)^1).  and  is 
hirther  discussed  below. 

(Miniate  Change 

As  discussed  under  Factor  A — 

(Miniate  (Miange  above,  (Miniate  (Miange 
])oses  a  potential  impact  to  island  night 
lizards  and  their  habitat  based  on 
modeling  and  (Miniate  (Miange 
projections  for  southern  (California  from 
various  sources  (IPCC  2007.  PRBO 
2011).  Because  the  h(!.st  available 
information  for  the  region  that 
enc()ni])a.sses  San  Clemente,  San 
Nicolas,  Santa  Barbara,  and  Sntil  Islands 
refers  only  to  the  marine  environment 
and  not  the  terrestrial  environment 
occnjhed  by  island  night  lizards  (PRBO 
2011,  p.4),  vve  are  utilizing  jirojections 
made  for  the  Sonthwestern  (California 
ecoregion  in  this  threat  analysis  (see 
Factor  y\ — (Climate  Change  seiMion  above 
for  additional  discussion  on  available 
data,  (Miniate  model  predictions  for 
temperature  and  preiMpitation,  and 
potential  imjiacts  related  to  island  night 
lizard  habitat). 

(Currently.  (Miniate  modeling 
projeiMions  for  fog  (PMeld  ct  al.  1‘)‘)‘).  pp. 
21-22)  and  ])re(M])itati()n  are  the  subject 
of  nncertaintv,  with  relatively  little 
consensus  concerning  jirojections  for 
the  Sonthwestern  (California  ecoregion 
(PRBO  2011,  ji.  40).  Additionally  and  as 
noted  above,  we  have  no  sj)e(Mfic 
information  related  to  jireinjiitation  and 
tenijieratnre  jirojections  sjieiMfic  to  the 
terre.strial  environment  of  the  (California 
(Channel  Islands.  Regardless,  the  best 
available  data  indicate  that  when  daily 
temjieratnres  increase,  lizard  sjieiMes 
sjiend  more  time  in  burrows  or  refuges 
and  less  time  foraging  (Sinervo  at  al. 
2010,  j).  894).  MMiis  reduced  foraging 
time  could  jiossihly  imjiact  growth  and 
survival  of  this  already  highly  .sedentary 
lizard.  Drought  conditions  al.so  reduce 
the  arthrojiod  pojiulations  in  the  sjiring, 
reducing  a  food  source  and 
comjiounding  the  effects  of  (Mimate 
(Miange  (Knowlton  1949.  ji.  4.'i; 
Schwenkmeyer  1949.  jiji.  37-^0;  Bolger 
at  al.  2()()(),  ji.  1242).  MMierefore,  in  the 
event  of  a  jirolonged  jieriod  of  wanner 
air  temjierature  and  lower  rainfall,  the 
island  night  lizard’s  habitat  and  food 
sujijily  could  al.so  jiotentially  he 
reduced.  However,  even  with  this 
jiotential  rediuMion  in  food  availability. 
Sinervo  at  al.  (2010.  ji.  898)  investigated 
(Mimate  (Miange  imjiacts  on  Xantusidae 
and  j}redi(Me(l  that  the  sjKuMes 
extiiKMion  risk  for  this  family  is  zero 
through  2080.  Therefore,  we  do  not 
consider  climate  change  to  he  a 
substantial  threat  to  the  island  night 
lizard  now  or  in  the  future. 


Factor  E  Summary 

At  the  time  of  li.sting  (42  FR  40082,  ji. 
40084),  we  did  not  identify  (Mimate 
(Miange  as  a  threat  to  the  island  night 
lizard.  M’he  2000  and  2012  .'i-year 
reviews  (Service  2000  ji.  24;  Service  jiji. 
38-39)  suggested  that,  because  the 
island  night  lizard  is  an  insular  endemic 
sjnnMes.  it  is  vulnerable  to  extirjiation 
from  random  factors  siuMi  as 
environmental  .sto(Mia.sti(Mty  (lacking 
jiredictability)  and  natural  catastrojihes. 
However,  it  is  currently  nnknown  how 
(Miniate  change  will  affect  the  island 
night  lizard  and  its  habitat  on  San 
(Clemente,  San  Nicolas,  and  Santa 
Barbara  Islands  (Service  2000,  ji.  24; 
Service  2012a,  jiji.  38-39).  The  island 
night  lizard  may  he  more  su.scejitihle  to 
natural  catastrojihes  on  San  Nicolas  and 
Santa  Barbara  Island  because  of  its 
restricted  distribution  on  those  islands. 
Its  greater  numbers  and  distribution  on 
San  (Clemente  Island  may  indicate  the 
island  night  lizard  is  less  su.scejitihle  to 
stoiMiastic  events  on  that  island.  Climate 
(Miange  may  affect  the  island  night  lizard 
and  its  habitat,  hut  the  lie.st  available 
information  does  not  allow  us  to  make 
accurate  jiredictions  regarding  the 
effects  of  climate  change  on  the  island 
night  lizard  at  this  time.  We  exjiect  that 
the  lizard’s  suscejitihility  to  climate 
(Miange  is  somewhat  reduced  by  its 
ability  to  use  varying  habitat  tyjies  and 
by  its  broad  generalist  diet.  (Continued 
imjirovement  in  habitat  (jualitv  and 
reduction  of  threats  liv  the  Navy  and 
NPS  is  likely  to  increase  the  resilience 
of  the  lizard  and  its  habitat  to  (Mianging 
conditions.  MMierefore,  because  of 
current  and  exjiected  ongoing 
management,  we  do  not  consider 
climate  change  to  he  a  substantial  threat 
to  the  sjiecies  at  this  time  or  in  the 
future. 

Cumulative  Effects 

A  sjiecies  may  be  affected  by  a 
comhination  of  threats.  Within  the 
jireceding  review  of  the  five  li.sting 
factors,  we  identified  multijile  threats 
that  may  have  interrelated  imjiacts  on 
the  island  night  lizard  or  its  habitat.  Fire 
[Factor  Al  may  increase  in  intensity  and 
freijuency  on  all  occujiied  islands  if 
there  is  an  ahundance  of  nonnative 
jilants  (gras.ses)  [Factor  A).  Similarly, 
across  all  islands  occujiied  by  the  island 
night  lizard,  fire  [l•'actor  A)  may  become 
more  freijnent  if  climate  change  residts 
in  hotter  and  drier  environmental 
conditions  [Factor  A  and  F).  An 
increase  in  the  fre(juency  of  fires  [Factor 
A)  may  jiotentially  lead  to  an  increased 
risk  of  jiredation  [F(tctor  C]  due  to  loss 
of  vegetative  cover  for  the  island  night 
lizard  in  burned  areas.  (In  San  Clemente 


and  San  Nicolas  Islands,  the  land  use 
and  develojiment  activities  [Factor  A) 
conducted  liy  the  Navy  can  jiromjit  an 
increa.se  in  erosion  [Factor  A)  and  the 
Jiotential  for  fire  [Factor  A)  in  island 
night  lizard  habitat.  Additionally. 
effe(Ms  from  (Mimate  change,  such  as 
rising  .sea  level  in  conjunction  with 
increa.sed  storm  fre(juency  and  high-tide 
wave  action  [Factor  A),  could 
Jiotentially  imjiact  island  night  lizard 
habitat  by  accelerating  erosion  [Factor 
/\)  on  all  occujiied  islands.  Although 
island  night  lizard  jiroductivity  mav  he 
reduced  liecause  of  the.se  threats,  either 
alone  or  in  combination,  it  is  not  easv 
to  determine  whether  a  sjKuMfic  threat  is 
the  jirimary  threat  having  the  greatest 
imjiact  on  the  viability  of  the  sjiecies,  or 
whether  it  is  exacerbated  by,  or 
functioning  in  combination  with,  other 
threats  to  result  in  cumulative  or 
.synergistic  effects  on  the  sjiecies.  MMie 
Navy  and  NPS  are  actively  managing  for 
the  threats  described  above  to  minimize 
imjiacts  to  the  island  night  lizard.  It  is 
anticijiated  that  their  continued 
management  of  these  threats  will 
maintain  the  threats  at  a  level  where 
.synergi.stic  effects  are  not  likely  to  result 
in  a  sidi.stantial  imjiact  to  the  island 
night  lizard  or  its  habitat.  Therefore,  we 
do  not  consider  the  cumulative  imjiact 
of  these  threats  to  he  suhstantiid  at  this 
time. 

Finding 

An  as.ses.sment  of  the  need  for  a 
sjiecies’  jirotection  under  the  Act  is 
based  on  threats  to  that  sjKnMes  and  the 
regulatory  mechanisms  in  jilace  to 
ameliorate  imjiacts  from  these  threats. 
As  ('(Kjiured  by  the  Act.  we  conducted 
a  review  of  the  status  of  the  taxon  and 
assessed  the  five  fa(Mors  to  determine 
whether  the  island  night  lizard  is 
threatened  or  endangered  throughout  all 
of  its  range.  We  examined  the  best 
scientific  and  commercial  information 
available  regarding  the  jia.st,  jiresent, 
and  future  threats  faced  by  the  lizard. 
We  reviewed  petitions  received  on  May 
1,  1997,  and  Mar(Mi  22,  2004;  comments 
and  information  received  after 
jiuhlication  of  our  90-(lay  finding  (71  l-’R 
48900,  August  22,  2000);  two  .'i-year 
status  reviews,  information  available  in 
onr  files;  and  other  available  jinhlished 
and  unjiuhlished  information.  We  al.so 
consulted  with  recognized  exjierts  on 
the  island  night  lizard  and  its  habitat, 
and  with  other  Federal  agencies. 

In  considering  whi(Mi  factors  might 
constitute  threats,  we  must  look  beyond 
the  mere  exjiosure  of  the  sjiecies  to  the 
factor  to  determine  whether  the  sjKuMes 
resjionds  in  a  way  that  causes  actual 
imjia(M.s  to  the  sjiecies.  If  there  is 
exjiosure  to  a  factor,  hut  no  resjionse  or 


on  y  a  positive  responso.  that  factor  is 
not  a  tliroat.  If  then;  is  exposure  and  the 
.s|)ecies  resimnds  ne»ativelv.  the  factor  ' 
inay  he  a  suhstantial  threat  and  we  then 

ll  e  Z  r  ;  significance  of 

tholhreat.  If  the  threat  is  significant,  it 
may  drive  or  contrifiute  to  the  risk  of 
oxtinction  of  the  species  such  that  the 
sfiecies  warrants  lisliiif.  as  endangered 
or  threatened,  as  tfiose  terms  are  defined 
hy  tile  Act.  Tfiis  does  not  necessarilv 
nupiire  enipiricaf  proof  of  a  threat  tlie 
coinfnnation  ofexiiosure  and  some 
cornilioratmo  evidence  of  li„w  the 
spumes  IS  likely  imjiacted  could  suffice, 
file  mere  identification  of  factors  that 
•:ould  potentially  impact  a  species 
migativelv  is  not  sufficient  to  compel  a 

imdiiif.  that  li.stinf.  is  appropriate;  we 

reipiire  evidence  that  these  factors  are 

;;f>nratives.il)stantial  threats  that  act  on 

the  .specie.s  to  the  point  that  the  species 
meets  the  definition  of  threatened  or 
endanf>ered  under  the  Act 

The  reasons  for  listing  the  island 
night  lizard  as  threatened  (42  FR  4()(i82) 
were:  Ilahitat  loss  or  modification 
lirongh  the  introduction  of  nonnative 
heihivores  such  as  feral  goats  and  pigs 
on  San  (Jeinente  I.sland;  iiahital  ^ 
niodilicalion  through  the  introduction 

of  mmnative  plants  thronghonf  the 

sfMKaes’  range  (San  Clemente.  San 
Nicolas,  and  Santa  Harhara  Islands)- 
jiredation  hy  feral  cats  on  San  Clemente 
isiaiHl;  and  competition  with  the 
.southern  alligator  lizard  on  .San  Nicolas 

slmid.  Ihe  I.sland  night  lizard  was  not 
known  to  occupy  Sntil  Island  at  li.sling 

tin.  threats  analy.sis  at  the  time  of  listiii-  | 
.  im.e  h.stmg  the  i.sland  night  lizard  has  | 
H  on  twice  identified  on  Siitil  Island.  | 
Hue  to  the  small  size  of  Siitil  I.sland  t 

f)i oximily  to  Santa  Harhara  I.sland.  and  , 
owner.shij)  of  Sutil  and  Santa  Harhara  f 

IslandhytheNPS.weinchidedthe 
population  ofSiitil  Island  and  i 

di. sen. SSI  on  of  threats  with  the  , 

piipiilation  of  Santa  Harhara  Islancl.  ,] 

iclat cd  to  de.strnction  of  habitat  were 
idontified  for  the  i.sland  night  lizard  on  n 

oneormoreofthe(;hannelI.slan(l.s.  n 

Since  h.stmg.  the.se  threats  ha\'e  been  „ 

imnZ*'''*  .  through  n 

implementation  of  the  Navv’s  fNRMPs  is 

mid  the  NFS’s  management  policies.  hi 

\\  hile  a  variety  of  threats  existed  under 

. 

All  nonnative  herbivores  have  been  In 

romoved  from  San  Clemente.  San  1,., 

Nico  as.  and  .Santa  Harhara  Islands,  and  hi 
he  slow  process  of  natural  recoverv  of  wi 
ative  habitat  is  ongoing.  Management  efi 
m.tions  to  control,  remove,  or  jirevent  th. 

introduction  of  nonnative  jdant  species  Sa 
are  also  nnjilemented  on  all  three  p., 
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s  islands  hy  the  Navv  and  NFS.  Current 
ho  manageineni  efforts  on  .San  Clemente 

>  ‘"Id  San  Nicolas  I.slands  to  avoid  or 

m  minimize  impacts  from  land  use  and 
^hiyelopment.  lire,  and  erosion  due  to 
mihlary  activities  have  resulted  in 

[."‘hiclnm  of  threats  to  the  i.slan(i  night 

h/ard  or  its  habitat  on  tho.se  islands, 
-and  n.se  and  development  is  not 

™"«"h^red  a  threat  to  the  lizard  or  its 

habitat  on  .Santa  Harhara  I.sland.  Fire  is 
'•  "Iso  not  a  .substantial  threat  to  the  lizard 
oi  it.s  hahitat  on  .Santa  Harhara  I.sland 

J^oe  to  limited  human  pre.sence.  current 

fire  management  poliev  on  the  i.sland 
mid  an  I-MP  for  Channel  Islands 

I  Nl-lmn 'r (including  Santa  Harhara 
Island).  Frosion  resulting  from  historical 
glazing  hy  nonnative  herbivores  and 
liistorical  land  use  jiractices  is 
1  oxacerhated  hy  current  militarv 
'  activities.  Efforts  to  control  these 

sources  of  ero.sion  on  San  Clemente  and 
San  Nu.olas  Islands  are  currentlv 

)  T  hi  the  Navv’s 

INRMI  s.  As  a  result  of  management 
offorFs  hy  the  Navy  and  NFS.  we  do  not 
(.■on.sider  any  ofthe.se  hahitat  threats  to 
ho  suhstantial  to  the  i.sland  night  lizard 
oi  Its  hahitat  on  any  of  the  occuiiied 
islands,  nor  do  we  exjiect  them  to 
iHuxmie  .so  in  the  foreseeable  future 
IJisea.se  IS  not  a  current  threat  for  the 
IS  and  night  lizard  on  any  of  the  islands 
where  it  occurs  nor  do  we  anticipate  it 
to  1)0  in  the  foreseeable  future;  however 

prodation  has  impacted  the  species  in  ' 

Iho  past  and  continues  to  he  a  potential 

mipm;t  to  uidiviihials  on  .San  (;ieniente 

Im  TsS  ?  c  lo 

0  a  suhstantial  threat  currentlv  or  in 

ho  Oreseeahle  future  due  to  ongoing 

oral  cat  nmioval  efforts  implemented 

through  the  Navy’s  INRMP.  All  feral 

oafs  ha\'e  been  removed  from  .San 

Nioolas  I.sland.  and  jiredation  is  not  a 

hreat  to  the  izard  on  Santa  Harhara 

sland.  r-mally,  re.search  indicates  that 

he  .southern  alligator  lizard  is  not  a 
The  overutilization  for  commercial  1 

ret.reafional.  .scientific,  or  educational'  i 

pnipo.ses  and  inadeiiuacv  of  regiilatorv  ; 

inechamsins  are  not  threats  to  the  island  t 
night  lizard  on  any  of  the  occupied  , 

islands,  nor  do  we  anticipate  them  to  c 

become  threats  in  the  foreseeable  future  tl 
-Innate  change  has  been  identified  as  „ 
<1  potential  threat  with  regards  to  the 

pro.sentorthreafen.Kl(le.stru.:tion. 

niodification.  or  curtailments  of  it.s 
hnlntaf.  as  well  as  with  regard  to  other  ('\ 
Innnan  and  manmade  factors.  However  s 

wo  cannot  preci.sely  determine  how  '  '  Si 
J-hinate  change  will  jKitentially  impact  k 
hie  island  night  lizard  and  it.s  hahitat  on  se 
San  Clemente  San  Nicolas,  and  Santa  fn 
harhara  Islands.  While  f:limate  change  fo 


'  '"TV  )nipact  the  lizard  and  it.s  hahitat 

we  are  unahle  to  accuratelv  predict  the 
(  Ifocts  to  the  species  and  it.s  hahitat 

ouyn.M-  spe,:ms  lad 

Iho  lizard  may  he  able  to  withstand 
some  changes  in  hahitat  conditions. 

I  herefore  we  do  not  consider  climate 
ohange  to  he  a  suhstantial  threat  to  the 
N)om(^  thrmighout  its  range  now  or  in 
tlic  loieseeahle  future 

id  island  night  lizards  on  .San  Clemente 
San  Nicolas,  and  Santa  Harhara  Islands 
)l  \\ as  unknown.  Re.search  conducted 
since  then  indicates  that  approximatelv 

nil  hon  I.sland  night  lizards  occur  on 
San  (.lemente  I.sland,  ].'5.;f(K)  lizards 

on  .San  Nicolas  ksland.  and  17.800 

izards  occur  on  .Santa  Harhara  I.sland 
'Mil  e  no  new  pojmlalion  numhers  are 
avadahle  new  hahitat  assessments 
indicate  that  the  amount  of  cnialitv 
d  habitat  supjiorting  the  i.sland  night 
hyard  has  increa.sed  on  each  of  the 
islarnks  It  is  likely  that  the  nuniher  of 
lizards  has  im:rea.sed  in  as.sociation  with 
he  increase  of  (juality  hahitat  on  all 
Oiree  islands.  Currentlv,  the  Navv 
nonduct.s  monitoring  for  inanageinent 
actions  that  impact  threatened  or 
ondangered  .sjiecie.s,  including  the 
is  mid  night  lizard,  as  recpiired  hv  it.s 
INRMP.  If  the  I.sland  night  lizard'is 
leninved  from  the  List,  the  Navv  would 
continue  to  monitor  the  lizard  and  its 
habitat  through  po.st-delisting 
nionitoring  efforts  to  ensure  the  specii's 
IS  recovering  and  does  not  warrant 
relisting  in  the  foreseeable  future.  The 
N1  S  conducts  monitoriiig  on  .Santa 
Harhara  I.sland  to  a.ssess  the  imjiacts  of 
nianagement  actions  on  threatened  and 
endangered  .sjiecies,  including  the 
island  night  lizard  and  it.s  halfitat 
Additionally,  the  NFS  monitors  all 
natural  resources,  including  the  i.sland 
«ht  lizard,  and  would  akso  participate 
in  post-dehsting  monitoring  efforts  to 
ensure  the  .species  does  not  warrant 
relisting  m  the  foreseeable  future. 

U  e  conclude  that,  since  the  time  of 
listing,  all  suh.stantial  threats  to  the 
island  night  lizard  have  been 
ameliorated.  Any  remaining  jiotential 
threats  to  the  sjiecies  are  currentlv 
managed  to  minimize  imjiacts.  The  one 
nxcejition  is  climate  change,  for  which 
there  is  not  sufficient  information  to 
make  accurate  jiredictions  about  the 
lining  and  degree  of  potential  imjiacts. 
However,  data  suggest  that  the 

extinction  ri.sk  for  the  fainilv  Xantusidae 

(which  includes  the  I.sland  night  lizard) 

IS  zeio  through  the  year  2080  (based  on 
‘  iner'  o  n/  al.  (2010)  evaluation  of 
Xantusidae  (see  (Climate  (,’hange 
section)).  Therefore,  using  2080  as  our 
liame  of  reference  for  determining  the 
loreseealile  future  (which  is  generally 
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the  latest  time  period  that  most  climate 
change  emission  scenario  models  use 
l)ecause  they  lose  confidence  beyond 
this  point),  we  concluded  that  this  is  not 
likely  to  become  a  substantial  threat 
now  or  in  the  foreseeable  future.  We 
akso  note  that  all  six  primary  objectives 
of  the  Recovery  Plan  were,  or  are  in  the 
process  of,  being  fulfilled  (see  Recovca  v 
Plan  Implementation  section). 
Additionally,  since  li.sting,  it  was 
determined  that  over  21  million  lizards 
exi.st  in  high-cpiality  habitat  among  the 
three  islands.  Ba.sed  on  the  current  level 
of  threats,  we  would  not  antit:i])ate 
future  declines  in  })0])ulation  nnmhers. 
Therefore,  we  conclude  that  the  island 
night  lizard  is  not  likely  to  become 
endangered  in  the  foreseeable  future 
throughout  all  of  its  range,  because  all 
substantial  threats  have;  l)een 
ameliorated,  potential  threats  are 
currently  managed,  and  Recovery  Plan 
objectives  have  l)een  initiated  or 
fulfilled.  As  such,  we  recommend 
removing  the  island  night  lizard  from 
the  List  of  Endangered  and  Threatened 
Wildlife. 

Significant  Portion  of  Its  Range 

The  Act  defines  “endangered  speiaes” 
as  any  species  which  is  “in  danger  of 
extinction  throughout  all  ora  significant 
portion  of  its  range,”  and  “threatened 
species”  as  any  s])ecie,s  which  is  “likely 
to  h(;come  an  endangered  species  within 
the  fore.seeable  future  throughout  all  or 
a  significant  ])ortion  of  its  range.”  The 
definition  of  “species”  is  also  relevant 
to  this  discu.ssion.  The  Act  defines 
“species”  as  follows:  “The  term 
‘species’  includes  any  subsj)ecies  of  fish 
or  wildlife  or  plants,  and  any  distinct 
population  segment  [DPS]  of  any 
species  of  v(;rtebrate  fish  or  wildlife 
which  interbreeds  when  mature.”  The 
phrase  “significant  jjortion  of  its  range” 
(SPR)  is  not  defined  by  the  statute,  and 
we  have  never  addressed  in  our 
regulations:  (1)  The  consequences  of  a 
determination  that  a  sjiecies  is  either 
endangered  or  likely  to  become  so 
throughout  a  significant  portion  of  its 
range,  but  not  throughout  all  of  its 
range;  or  (2)  what  (|ualifies  a  portion  of 
a  range  as  “significant.” 

Two  recent  district  court  d(;cisions 
have  addres.sed  whether  the  SPR 
language  allows  the  Service  to  list  or 
jnotect  le.ss  than  all  members  of  a 
defined  “s])ecies”:  Definuhis  of  Wilcllifa 
V.  Salazar,  729  F.  Supp.  2d  1207  (D. 
Mont.  2010),  concerning  the  Service’s 
delisting  of  the  Northern  Rocky 
Mountain  gray  wolf  (74  FR  1. 'll  28.  Apr. 
12,  2009)  and  WildEarlh  (luardians  v. 
Salazar.  2010  U.S.  Dist.  LEXIS  1052.'58 
(D.  Ariz.  Sej)l.  80,  2010),  concerning  the 
Service’s  2008  finding  on  a  petition  to 


list  the  Gunnison’s  |)rairie  dog  (78  FR 
0000,  Feb.  5,  2008).  The  Service  had 
a.sserted  in  both  of  these  determinations 
that  it  had  authority,  in  effect,  under  the 
Act  to  ju'otect  only  .some  members  of  a 
“s])ecies,”  as  defined  by  the  Act 
(species,  .suhs|)eci(;s,  or  DPS).  Both 
courts  ruled  that  the  determinations 
were  arbitrary  and  capricious  on  the 
grounds  that  this  approach  violated  the 
])lain  and  unamhiguous  language  of  the; 
Act.  The  courts  concluded  that  reading 
the  SPR  language  to  allow  j)rotecting 
only  a  portion  of  a  species’  range  is 
inconsistent  with  the  Act’s  definition  of 
“s])ecie.s.”  The  courts  concluded  that 
once  a  determination  is  made  that  a 
species  (species,  sul)spec:ies,  or  DPS) 
meets  the  definition  of  “endangered 
species”  or  “threatened  .sj)ecies,”  it 
must  he  ])laced  on  the  li.st  in  its  entiretv 
and  the  Act’s  j)rotections  a])])lied 
consistently  to  all  members  of  that 
sj)ecie.s  (subject  to  modification  of 
prot(;ctions  through  special  rules  under 
sections  4(d)  and  l()(j)  of  the  Act). 

Consistent  with  that  interijretation, 
and  for  the  purpo.ses  of  this  finding,  we 
interpret  the  phra.se  “significant  portion 
of  its  range”  in  the  Act’s  definitions  of 
“(;ndangered  species”  and  “threatened 
.spec:ies”  to  provide  an  inde])endent 
basis  for  listing;  thus  there  are  two 
situations  (or  factual  ha.ses)  under  which 
a  s])ecie.s  wc)uld  (lualify  for  li.sting:  a 
.sj)ecie.s  may  he  endangered  or 
threatened  throughout  all  of  its  range  or 
a  species  may  be  endangered  or 
threatened  in  only  a  significant  jmrtion 
of  its  range.  If  a  species  is  in  danger  of 
extinction  throughout  an  SPR,  the 
s])ecie.s  is  an  “endangered  species.”  The 
same  analysis  applies  to  “threatened 
sjiecies.”  Ba.sed  on  this  interpretation 
and  supi)orted  by  existing  case  law.  the 
consequence  of  finding  that  a  species  is 
endangered  or  thr(;atened  in  only  a 
significant  portion  of  its  range  is  that  the 
entire  species  shall  be  listed  as 
endangered  or  threatened,  respectively, 
and  the  Act’s  i)rotection.s  shall  be 
applied  across  the  species’  entire  range. 

We  {.onclude,  for  the  purpo.ses  of  this 
finding,  that  inter])reting  the  SPR  phra.se 
as  jji'oviding  an  independent  basis  for 
listing  is  the  best  interpretation  of  the 
Act  hecau.se  it  is  consi.stent  with  the 
jHirposes  and  the  plain  meaning  of  the 
key  definitions  of  the  Act;  it  does  not 
conflict  with  e.stablished  past  agency 
practice,  as  no  consi.stent,  long-term 
agency  practice  has  been  established; 
and  it  is  consistent  with  the  judicial 
o])inions  that  have  most  closely 
examined  this  issue.  Having  concluded 
that  the  j)hra.se  “significant  portion  of 
its  range”  provides  an  indejjendent 
basis  for  listing  and  protecting  the  entire 
species,  we  next  turn  to  the  meaning  of 


“significant”  to  determine  the  threshold 
for  when  such  an  inde])endent  ha.sis  for 
li.stiii"  exists. 

Although  there  are  potentially  many 
ways  to  determine  whether  a  portion  of 
a  species’  range  is  “significant,”  we 
conclude,  for  the  purpo.ses  of  this 
finding,  that  the  signific:ance  of  the 
portion  of  the  range  should  he 
determined  based  on  its  biological 
contribution  to  the  conservation  of  the 
species.  For  this  rea.son,  we  describe  the 
threshold  for  “significant”  in  terms  of 
an  increase  in  the  risk  of  extinction  for 
the  species.  We  conclude  that  a 
biologically  based  definition  of 
“significant”  best  conforms  to  the 
])urposes  of  the  Act.  is  consistent  with 
judicial  interpretations,  and  best 
ensures  species’  conservation.  Thus,  for 
the  purj)ose.s  of  this  finding,  and  as 
explained  further  below,  a  portion  of  the 
range  of  a  species  is  “significant”  if  its 
c;ontrihution  to  the  viability  of  the 
species  is  so  important  that,  without 
that  portion,  the  species  would  he  in 
danger  of  extinction. 

\Ve  evaluate  biological  significance 
ba.sed  on  the  principles  of  conservation 
biology  using  the  concej)ts  of 
redundancy,  resiliency,  and 
representation.  Ilasiliency  de.scribes  the 
characteristics  of  a  species  and  its 
habitat  that  allow  it  to  recover  from 
l)eriodic  disturbance.  Hedandanev 
(having  multij)le  populations 
distributed  across  tin;  landscape)  may  be 
needed  to  ])rovide  a  margin  of  .safety  for 
the  species  to  withstand  catastrophic 
events.  Iif;i)rasantation  (the  range;  of 
variation  found  in  a  species)  ensures 
that  the  species’  adaptive  capabilities 
are  conserved.  Redundancy,  resiliency, 
and  representation  are  not  indej)endent 
of  each  other,  and  .some  characteristic  of 
a  spe;cies  or  area  may  contribute  to  all 
three.  For  example,  distribution  across  a 
wide  variety  of  habitat  tyjies  is  an 
indicator  of  rejjresentation,  but  it  mav 
also  indicate  a  broad  geograj)hic 
distribution  contributing  to  redundanev 
(d(;creasing  the  chance  that  any  one 
event  affects  the  entire  .s]K;cies)  and  the 
likelihood  that  some  habitat  types  are 
less  susceptible  to  certain  threats, 
contributing  to  r(;siliency  (the  ability  of 
the  s])eci(;.s  to  recover  from  disturbance). 
None  of  the.se  conce])ts  is  intended  to  be 
mutually  exclusive,  and  a  ])ortion  of  a 
species’  range  may  be  determined  to  be 
“significant”  due  to  its  contributions 
under  any  one  or  more  of  the.se 
conc(;])ts. 

For  the  j)urpo.ses  of  this  finding,  we 
determine  if  a  portion’s  biological 
contribution  is  .so  imjjortant  that  the 
portion  qualifies  as  “significant”  by 
asking  whether  wilhoid  that  portion  the 
rei)r(;sentation,  redundancy,  or 


nisiliiiiicv  of  tho  spoc.ios  would  bo  so  liav 
iinpairo(i  that  tho  spocios  would  havi;  aii  wa.< 
iuc.roasod  vuluorability  to  throats  to  tho  oy 
|)oiut  that  tho  ovorall  spocios  would  ho  hti| 
in  dangor  of  oxtiuctiou  (would  ho  poi 

"undaugorod”).  Convursidy,  wo  would  so 
not  cousidor  tho  portion  of  tho  rango  at  the 
issuo  to  ho  "siguificant”  ii  thoro  is  we 

sufficiout  rosilioucy.  roduudancy.  and  uvi 

roprosontation  (dsowhoro  in  tho  si)(u;ios’  “si 
rango  that  tho  spocios  would  not  ho  in  po 
dangor  t)f  oxtinction  throughout  its  su 

rango  if  tho  j)opulation  in  that  ])ortion  hi( 
of  tho  rango  in  (juostion  lauiaino  tin 

extiri)atod  (oxtinct  locally).  p( 

Wii  rocognizo  that  this  dotnntion  ot  hi 

“significant"  (a  portion  of  tho  rango  oi  (x 
a  spocios  is  “significant"  il  its  in 

contrihution  to  tho  viability  ol  tho  ai 

spocios  is  so  important  that  without  that  j] 
i)ortion  tho  spocios  woidd  ho  in  dangoi 
of  oxtinction)  ostahlishos  a  throshold 
that  is  rolativoly  high.  On  tho  ono  hand, 
givon  that  tho  consiupioncos  of  finding  p 
a  spocios  to  ho  ondangorod  or  throatonod  (. 
in  an  SPR  would  ho  listing  tho  spocios  ,] 
throughout  its  ontin;  rango.  it  is  i 

important  to  uso  a  throshold  foi  i 

“significant"  that  is  robust.  It  would  not  ^ 
lx;  moaningful  or  api)ropriato  to  i 

ostahlish  a  vory  low  throshold  whonihy  ^ 
a  portion  of  tho  rango  can  lx;  considonu  ^ 
“significant"  ovon  if  only  a  nogligihlo  , 
incroaso  in  oxtinction  risk  would  rosult 
from  its  loss.  Hocauso  noarly  any  i)ortion 
of  a  spocios’  range;  can  he;  saiel  to 
e;ontrihuto  seeme;  ineiromont  to  a  spoeiios’ 
viability,  use;  of  seieih  a  le)W  throshedd 
we)idel  re;ejeiiro  us  to  imixeso  re;.strie;tie)ns 
anel  oxponel  e;e)nse;rv:itie)n  rosenireios 
elispre)pe)rtie)natoly  te)  e.een.sorveitiem 
he;nofit;  Listing  woulel  ho  rangowielo. 
e;ve;n  if  onlv  a  pe)rtion  e)f  tho  range;  e)l 
minor  e:onsorvatie)n  impeertaneie;  te;  tho 
s|K;cios  is  imporiloel.  On  the;  othor  hanel, 
it  we)ulel  he;  inapprojjriato  te)  ostahlish  a 
throshold  for  “signifieiant”  that  is  too 
high.  This  woulel  he;  the;  e;ase;  il  the; 
stanelarel  wore;,  lejr  oxam])le;,  that  a 
pe)rtie)n  ol  the;  nmgo  e:an  he;  e:e)nsiele;re;el 
“signifieiant’’  einlv  if  thre;;its  in  that 
pen  tieni  rosult  in  the;  ontire;  s])oe;ios  hoing 
currontlv  onehmgoroel  e)r  thre;atone;el. 

Sue;h  a  high  beer  we)ulel  met  give;  the;  .SPR 
phrase;  ineloi)e;nelont  moaning,  as  the; 
Ninth  Cireaiit  holel  in  D(;/(m(/e;r.s  oj 
WilcUifo  V.  Norton,  2.')8  F.^el  118(i  (9th 
Cir.  2001). 

The;  elofinitie)n  e)f  “signifieiant  usoel  in 
this  fineling  e;are;lully  halane:os  the;se; 
e;e)ne;e;rns.  Hv  se;tting  a  re;lativi;ly  high 
thre;sholel,  we;  minimize;  tho  ele;gre;e;  te) 
which  re;strie:tie)ns  will  he;  impee.sod  eer 
re;soure:e;s  e;xj)e;nele;el  that  ele)  ne)t 
ex)ntrihute;  suhstiinticilly  te)  s])e;e,ie;s 
e:e)nse;rvatie)n.  But  we;  have;  ne)t  se;t  the; 
threisholel  so  high  that  the;  i)hrase;  “in  a 
significant  peertion  of  its  rango"  le)se;s 
ineloponelont  moaning.  Spe;e;ifie:ally.  we; 


have;  ne)t  se;t  the;  thre;she)let  as  high  as  it  in  a 
wiis  unelor  the;  inte;rpre;t<itie)n  pre;se;nte;el  wlie^ 
hv  the;  Sorvie-.e;  in  the;  Dofomhrs  oon' 

li'tigatie)!!.  l)nele;r  that  inte;ri)re;tatie)n.  the;  tei  tl 
iiortion  e)f  the;  range;  wenilel  have;  tei  he;  thre 
so  imi)e)rtant  that  e',urre;nt  impe;rilme;nt  Ui  v 
lliore;  wenilel  me;an  that  the;  spe;e-.ie;s 
woulel  he;  cunvnilv  imporiloel 
ove;rywhe;ro.  l]nele;r  the;  ele;finitie)n  ol  !«» 

“signifiexmt”  use;el  in  this  fineling,  tho 
iientiem  e)f  the;  range;  nooel  neit  ri.se;  to 
sue:h  an  oxe-.optiemallv  high  lovol  ol  P»> 

hioleigiexil  signifie:ane:e;.  (We;  re;e;e)gnizo  ‘ 

that  if  tho  spe;e:ie;s  is  imporiloel  in  a 
portie)!!  that  rise;s  to  th.it  le;ve;l  e)l  J- 

hioleigical  signifie-,ane:e;,  thon  we;  shoulel 
e’.one.luelo  that  the;  spoeaos  is  in  tae:t 
imporiloel  throughout  all  ol  its  raugo, 
anel  that  we;  weiulel  neit  nooel  te)  roly  e)n 
the;  SPR  language;  lor  such  a  listing.) 

Rathor.  vmelor  this  intorprotatieen  we;  ask 
whothor  the;  s])e;e',ie;s  woulel  he; 
e;nelimge;re;el  ovorywhore;  without  theit 
l)e)rtion.  that  is,  if  that  peertion  we;re; 
e:e)mple;te;lv  e;xtirpate;el.  In  e)thor  words. 
the;  i)e)rtion  of  the;  range;  ne;e;el  ne)t  ho  se; 
impeertant  that  e;ve;n  the;  spe;e:ie;s  homg  in 
elangor  e)f  e;xtine:tie)n  in  that  pentieni 
woulel  he;  suffie:ie;nt  to  e:ause;  the;  spe;e:ie;s 
in  the;  re;mainele;r  of  the;  range;  te)  he; 
oneliingoroel;  rathor.  the;  coinploto  p 

oxlirpolion  (in  a  hype)the;tie;al  lutiiro)  e)l 
the;  spe;e;ie;s  in  that  pe)rtie)n  weeulel  he;  ^ 

re;ejuire;el  te)  e:ause;  the;  spe;e;ie;s  in  the;  j 

romainele;re)f  the;  rango  te)  he;  I 

onelangoroel.  i 

Tho  range;  e)f  a  .spe;e;ie;s  e:an  \ 

the;e)re;tie;ally  he;  eliviele;el  into  portie)ns  in  , 
an  infinite;  nnmhor  e)l  ways.  He)we;ve;r, 
theiro  is  no  i)urpe).se;  in  analyzing 
pe)rtie)ns  e)l  the;  range;  that  have;  ne) 
re;ase)n;ihlo  i)e)tontial  te)  he;  signifiexmt  eer 
in  analyzing  ])e)rtie)ns  ol  tho  rango  in 
,i  whie:h  thoro  is  lU)  roasomihlo  potontial 
fe)r  the;  spe;e:ie;s  to  he;  onehmgoroel  or 
ihroatiMiod.  To  idcMitify  only  thoso 
pe)rtie)ns  that  warrant  lurthoi 
e;e)nsieloratie)n,  we;  ele;te;rmine;  whe;the;r 
I  thoro  is  suh.stantial  inle)rmatie)n 

inelie:ating  that;  (1)  The;  peertions  may  he; 
“signifie:ant”  and  (2)  tho  spe;e:ie;s  may  he; 

^  in  elangor  e)f  e;xtine:tie)n  thoro  e)r  like;ly  te) 
3]^  he;e;e)me;  se)  within  tho  fe)re;se;oahlo  future;. 
Doponeling  e)n  the;  hieelogy  e)f  the;  spoedos. 
its  range;,  anel  the;  thre;ats  it  face;s,  it 
^  might  he;  meere;  e;flie;iont  fe)r  us  te)  aelelre;ss 
the;  signifie;ane:e;  epie;stion  first  or  the; 

1  ill  status  eiue;.stie)n  first.  Thus,  il  we; 

ele;te;rmine;  that  a  peertiem  e)f  tho  range;  is 
ue)t  “signifie;:mt.”  we;  ele)  ne)t  ne;e;el  te) 

,  ele;te;i  mine;  whe;the;r  tho  spe;e:ie;s  is 
r  e;nelange;re;el  e)r  thre;ate;ne;el  thoro;  if  we; 
elotormino  that  the;  si)e;e;ie;s  is  met 
e;nehinge;re;el  e)r  thre;ate;ne;el  in  a  pe)itie)n  ol 
0  its  rango,  we;  ele)  ne)t  ne;e;el  te)  ele;te;imine; 

I  a  if  that  pe)rtie)n  is  “signilie;ant.  In 
^  l)rae;tie;e;.  a  koy  part  e)f  the;  ele;te;rmination 

we;  that  a  spe;cie;s  is  in  dangeir  e)f  e;xtine;tie)n 


in  a  signifie:ant  j)e)rtie)n  e)f  its  rango  is 
whe;the;r  the;  thre;ats  are;  ge;e)grai)hie;ally 
e;e)ne;e;ntrate;el  in  semu;  way.  11  the;  throats 
to  the;  spoe.ios  are;  ossontially  unifeirm 
threiughenit  its  rango.  ne)  portion  is  likoly 
te)  warrant  furthor  e;e)nsiele;ration. 

Moroovor,  if  any  e;e)ne:ontratie)n  ol 
lhre;ats  to  the;  spoe:ie;s  e)e;e;urs  eeiily  in 
pe)rtie)ns  e)f  the;  spe;e;ie;s’  range;  th;it 
e:le;arly  weeiilel  not  nie;e;t  the;  hie)le)gie:ally 
hase;el'ele;finitie)n  of  "signifie;ant,”  sue:h 
pe)rtie)ns  will  ne)t  warrant  lurthe;i 

e:e)nsiele;ratie)n.  ,  •  i  i 

We;  e:e)nsiele;r  tho  “range;  eel  the;  islanet 
night  lizarel  to  he;  San  Clomonto.  San 
Nicolas,  anel  Santa  Barbara  Islanels 
(inedueling  Sutil  Island)  of  the;  Calilhrnia 

Channol  Islanels.  ,  ,  ,  . 

Wo  e;onsielore;el  whe;the;r  the;  thre;ats 
fae;ingthe;  island  night  lizarel  might  he; 
eliffe;re;nt  e)n  S.in  Cdonionte;  Islanel  with 
appre)xiniate;ly  99.8.'')  pe;re:ont  of  the; 
population  e;onii)are;el  to  San  Nie;e)las 
anel  Santa  Barbara  Islanels  with, 
e;e)nihine;el,  appre)xini<ite;ly  O.l,')  jioie.ont 
e)f  the;  peepulation  (Se;rvie:e;  201 2h).  A 
de;tailoel  spatial  e;vahiatie)n  e)f  throats 
.she)we;d  that  the;  le;ve;l  e)l  thre;iit,  anel 
e;xte;nt  e)f  pre)te;e;tive;  moasuros,  is 
elifforont  eeii  San  Clomonto  Islanel  anel 
San  Nie.olas  Islanel,  e;e)nii)are;el  te)  Santa 
Barbara  Islanel  elue;  to  eewnorshii)  anel 
ae-.livitios  e;e)nelue:te;el  by  the;  Navy 
(Sorvieie;  20121).  uni)uhlishe;el  elata). 
He)we;ve;r.  all  substantial  throats  have; 
he;e;n  ame;liorate;el  freem  those;  islanels, 
anel  the;  romaining  ))e)tontial  throats  to 
the;  islanel  night  lizarel  are;  aelivoly 
'1  managoel  leer  by  the;  Navy  threeeigh 
imi)le;me;ntatie)n  of  INRMPs,  Foeloral 
Ne)xie)eis  We;e;el  Ae:t,  cinel  Se)il 
Consorvatie))!  anel  De)me;stie',  Alle)tmont 
1’  Ae-.t.  On  Santa  Barbara  Islanel  thoro  are; 
no  substantial  throats,  anel  tho 
romaining  peetontial  throats  re;e;e;ive; 
l)re)toe;tie)ns  providoel  thre)ugh  tho 
implomontation  of  NFS’s  managomont 
pe)lie:ie;s  anel  tho  C’.hannol  Islands 
National  Park  Wilellanel  FMP,  in 
ae:e:e)rdane:e;  with  the;  Orgemie:  Ae;t.  It  is 
h;  our  e-.eenclusion,  hasoel  e)n  e)ur  e;valuatie)n 
he;  of  the;  eairront  pe)te;ntial  throats  te)  tho 
te)  islanel  night  lizarel  on  San  Clomonto, 
iro.  San  Nie:e)las,  anel  Santa  Barbara  Islanels 
ii!S.  (se;e;  Summary  e)f  Fae:te)rs  Alloe:ting  tho 
Spoedos  se;e:tion).  that  throats  are;  noithea 
(iss  suffiedontlv  e;one;ontrate;el  ne)r  e)l 

seiffiedont  inagnituelo  to  indie:ato  tho 
si)e;ede;s  is  in  elangor  ol  oxtinedieen  on  any 
i.s  islanel  anel  thus  it  is  like;ly  te)  porsist 
thre)Ughe)Ut  its  range;. 

Summary  ol  Finding 

Ae:e:e)reling  te)  .')()  C'.FR  424.11  (el),  a 
n  e)f  spoedos  may  he;  dolistoel  il  the;  host 
10  sedontific  anel  e:e)mme;redal  elata  avaihihle 
sid)stantiato  that  the;  spoedos  is  noilhor 
lion  onehmgoroel  nor  throatonoel  hoexmse;  e)l. 
ion  (1 )  Extinedion,  (2)  roe:e)ve;ry,  or  (8)  orror 
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in  the  original  data  for  classification  of 
the  species.  We  consider  “recovery”  to 
a])ply  to  the  island  night  lizard  hecanse, 
since  listing,  all  substantial  threats  to 
the  lizard  have  been  ameliorated.  All 
remaining  ])otential  threats  to  the 
species  and  its  habitat,  with  the 
exception  of  climate  change  for  which 
there  is  not  information  on  which  to 
make  accurate  jjredictions,  are  currently 
managed  through  management  plans 
(tin;  Navy’s  INRMPs  on  San  Clemente 
and  San  Nicolas  Islands  in  accordance 
with  the  .Sikes  Act,  Federal  Noxious 
Weed  Act,  and  .Soil  Conservation  and 
Domestic  Allotment  At;t;  and  the  NFS’s 
management  jjolicies  in  accordance 
with  the  (Organic  Act  on  Santa  Barbara 
Island).  U])on  coinjiletion  of  this 
finding,  a  majority  of  all  six  primary 
objectives  of  the  Recovery  Plan  have 
been  fulfilled.  Therefore,  we  find  that 
the  island  night  lizard  no  longer 
nujuires  the  protection  of  the  Ac:t  and 
we  ])ropose  nmioving  the  spetnes  from 
the  List  of  Endangered  and  Threatened 
Wildlife. 

Efiecis  ol  This  Rule 

This  rule,  if  made  final,  would  nu'ise 
.')()  (’.FR  17.n(h)  to  remove  the  island 
night  lizard  from  the  List  of  Endangered 
and  Threatened  Wildlife.  Becan.se  no 
critical  habitat  was  designated  for  this 
species,  this  rule  would  not  affect  .'iO 
CFR  17.n.'j. 

If  this  species  is  removed  fix)m  the 
List  of  Endangered  and  'Threatened 
Wildlife,  the  j)rohil)itions  and 
conservation  measures  provided  by  the 
Act,  particularly  through  .sections  7  and 
9  of  the  Act,  would  no  longer  aj)])!)'. 
Removal  of  the  island  night  lizard  from 
the  List  of  Threatened  and  Endangered 
Wildlife  woidd  relieve  Federal  agencies 
from  the  need  to  considt  with  ns  to 
ensure  any  action  they  authorize,  fund, 
or  carry  out  is  not  likely  to  jeoj)ardize 
the  continued  existence  of  this  species. 

Peer  Review 

In  accordance  with  our  joint  policv  on 
])eer  review  jmblished  in  the  Federal 
Register  on  July  1,  1994  (.'50  FR  34270), 
we  will  seek  the  expert  o])inions  of  at 
least  three  aj)j)roj)riate  and  indei)endent 
speciali.sts  regarding  this  proposed  rule 
and  the  draft  ])ost-delisting  monitoring 
(PDM)  plan.  'The  j)urpose  of  jjeer  review 
is  to  ensure  that  (lecisions  are  ba.sed  on 
.scientifically  .sound  data,  assumptions, 
and  analyses.  We  have  invited  these 
peer  reviewers  to  comment  during  this 
comment  period  on  this  propo.secl  rule 
and  draft  PDM  jjlan.  and  the  s])ecific 
assnmjjtions  and  conclusions  regarding 
the  proposed  delisting.  Accordingly,  the 
final  decision  may  differ  from  this 
propo.sal. 


Posl-Delisting  Monitoring  Plan 

.Section  4(g)(1)  of  the  Act  re(|nire.s  ns, 
in  cooj)eration  with  the  .States,  to 
implement  a  monitoring  program  for  not 
less  than  .'5  years  for  all  species  that  have 
been  recovered  and  delisted  (.'50  CFR 
17.11,  17.12).  'The  ])nr])o.s(!  of  this  post- 
deli.sting  monitoring  (PDM)  is  to  verify 
that  a  .s])ecies  remains  secure  from  risk 
of  extinction  after  it  has  been  removed 
from  the  protections  of  the  Act.  'The 
PDM  is  designed  to  detect  tin;  failure  of 
any  delisted  species  to  sustain  itself 
without  the  i)rotective  measures 
ju'ovided  by  the  Act.  If,  at  any  time 
(hiring  the  monitoring  jieriocl,  data 
indicate  that  jirotective  status  under  the 
Act  .should  be  reinstated,  we  can  initiate 
listing  procedures,  including,  if 
appropriate,  emergency  listing  under 
section  4(b)(7)  of  the  Act.  .Section  4(g)  of 
the  Act  explicitly  retpiires  ns  to 
cooperate  with  the  .States  in 
develoimient  and  implementation  of 
PDM  jirograms,  hut  we  remain 
resjionsible  for  comiiliance  with  section 
4(g)  and,  therefore,  must  remain  actively 
engaged  in  all  jihases  of  PDM.  We  akso 
seek  active  jiarticipation  of  other 
entities  that  are  exjiected  to  assume 
resjionsibilities  for  the  species’ 
con.servation  po.st-delisting. 

Post-Dclistin^  Monitoring  Plan  Ovarviaw 

'The  .Service  has  develo]K;d  a  draft 
PDM  plan  for  the  island  night  lizard  in 
coo])eration  with  the  Navy  and  NILS. 

'The  PDM  ])lan  is  designed  to  verifv  that 
the  island  night  lizard  remains  secure 
from  risk  of  extinction  after  removal 
from  the  list  of  federally  threatened  or 
endangered  species  by  det(x:ting 
changes  in  its  status  and  habitat 
throughout  its  known  range.  With  this 
notice,  we  are  .soliciting  public 
comments  and  peer  review  on  the  draft 
PDM  Plan  including  its  objectives  and 
procedures  (see  Public  Comments 
Solicited).  All  comments  on  the  draft 
PDM  plan  from  the  public  and  peer 
reviewers  will  be  considered  and 
incorjiorated  into  the  final  PDM  plan  as 
a])])ropriate.  Plea.se  see  the  plan, 
available  at  http://\\’\v\\’.f\\’s.gov/ 
southwest/ es/ Libraiy/,  http:// 
evos .  f\  vs. go  v/s  peci  esPro  file/ profile/ 
speciesProfile.  action  ?spcode=CA)  I M,  or 
http://www.regnlations.gov  for  more 
details. 

'The  draft  PDM  jilan  outlines 
monitoring  that  will  take  place  for  .“5 
years  over  a  ‘)-year  period  (i.e.,  years  1, 
3,  4,  7,  and  9).  The  draft  PDM  Plan 
includes  the  following  measures; 

(1)  Monitoring  the  overall  health  of 
the  island  night  lizard  po|mlation.s  on 
each  island  through  trap  cajiture  rates 
and  recruitment  at  jirevionsly 


established  samjiling  sites.  'This 
monitoring  will  occur  in  all  habitats  for 
9  years  following  delisting.  Biologi.sts 
will  conduct  density  assessments  using 
.several  methodologies  including;  Pitfall 
trajis.  rock-tnrn  surveys,  aud 
coverboards  arranged  in  grid  arravs  or 
transects.  Efforts  will  he  made  to  sample 
all  sites  within  ea(;h  sampling  jieriod. 
Surveys  to  a.sse.ss  recruitment  will  be 
conducted  in  Oc.tober  for  each  sampling 
year. 

(2)  Monitoring  high-(|uality  habitat 
will  occur  twic.e  throughout  po.st- 
delisting  monitoring  to  as.sess 
abundance  and  distribution  of  habitats 
on  all  islands.  Recently  completed 
island-wide  habitat  maps  will  be 
utilized  as  the  baseline  asse.ssment  to 
comjiare  with  po.st-delisting  monitoring 
mapping  efforts. 

(3)  Identifying  thresholds  that  would 
trigger  an  extension  of  monitoring, 
alteration  of  management  ajiproach,  or  a 
status  review  will  be  established  related 
to  island  night  lizard  densitv, 
re(;ruitment,  and  habitat. 

Additionally,  we  are  re(;onunending 
that  land  managers  on  each  island 
conduct  monitoring  in  juevionslv 
unsampled  areas  on  each  island 
consisting  of  different  habitats  at  least 
once  during  PDM  with  a  fo(;u.s  on  high- 
(jualitv  habitat.  Within  these  new  areas, 
we  recommend  using  already 
established  ])roto(;ol.s  to  allow  for 
comparison  of  newlv  samjiled  island 
night  lizard  densities  and  distribution 
with  Jirevionsly  established  sites  for 
each  island.  We  also  recommend 
establishing  identical  jirotocols  for  each 
island  to  allow  for  comjiarison  among 
islands.  La.stly,  we  rec.onunend  that  each 
island  continue  re.storation  efforts  of 
high-(|uality  island  night  lizard  habitat 
to  increase  distribution  and 
connectivity. 

We  akso  exjiect  to  monitor  the 
commitments  and  actions  of 
management  jilans  imjilemented  by  the 
Navy  and  NP.S,  which  manage  jiotential 
threats  to  the  island  night  lizard  and  its 
habitat,  including  the  introduction  and 
current  jiersistence  of  nonnative  jilants, 
land  use  and  develojiment,  erosion,  and 
fire. 

Required  Determinations 

Clarity  of  the  Rale 

We  are  riujuired  hv  Executive  Orders 
128(5(5  and  12988  and  by  the 
Presidential  Memorandum  of  June  1, 
1998.  to  write  all  rules  in  plain 
language.  This  means  that  eac.h  rule  we 
jiublish  must; 

(a)  Be  logically  organized. 

(h)  Use  the  active  voice  to  address 
readers  directlv. 
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(c)  Use  clear  language  rather  than 
jai-gon, 

(d)  Be  divided  into  .short  sections  and 
.sentences,  and 

(e)  Use  li.sts  and  tables  wherever 
possible. 

If  yon  feel  that  we  have  not  met  these 
nujuireinents,  send  ns  comments  by  one 
of  the;  methods  listed  in  the  ADDRESSES 
.section.  To  better  heljj  us  revi.se  tin; 
rule,  yonr  comments  should  he  as 
.sj)ecific  as  po.ssible.  For  (ixample.  yon 
should  tell  us  the  names  of  the  .sections 
or  paragraphs  that  are  unclearly  written, 
which  .sections  or  sentences  are  too 
long,  the  sections  where  yon  feel  lists  or 
tables  would  he  u.seful.  etc. 

Paptunork  Hediwiion  Act  of  1995 

Office  of  Management  and  Budget 
(OMB)  regulations  at  .'5  CFR  part  1320. 
which  implement  jirovisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 

ct  scq.).  reipiire  that  Federal 
agencies  obtain  ajiproval  from  OMB 
before  collecting  information  from  the 
public.  This  rule  does  not  contain  any 
new  collections  of  information  that 
re(|uire  apjiroval  by  OMB  under  the 
Paperwork  Reduction  Act.  This  rule  will 
not  imjio.se  recordkeeping  or  rejiorting 
nuiuirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sjion.sor,  and  a  person  is  not 
recpiired  to  respond  to.  a  collection  of 
information  unless  it  di.s])lays  a 
currentlv  valid  OMB  control  number. 


Ncitionol  Environnwntdl  Poliev  Act 

We  determined  we  do  not  need  to 
juejiare  an  Environmental  Assessment 
or  an  linvironmental  Impact  Statement, 
as  defined  under  the  authority  of  the 
National  Environmental  Poliev  Act  of 
Itttit)  (42  U.S.C.  4321  ct  scq.),  in 
connection  with  regulations  adojjted 
pursuant  to  s(!ction  4(a)  of  the  Act.  We 
l)nl)lished  a  notice  outlining  onr  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25,  ltl83  (415  FR 
49244). 

(E)vcrnmcnt-to-(jovcrnincnt 
liclotionshi})  With  Tribes 

In  concurrence  with  the  President’s 
memorandum  of  April  29,  1994, 
“Covermnent-to-Covernment  Relations 
with  Native  American  Tribal 
Covernments”  (59  FR  22t)51),  Executive 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  tribes  on  a 
governnumt-to-government  basis.  We 
have  determined  that  there  are  no  tribal 
lands  affected  by  this  ])ropo.sal. 
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Office  (see  FOR  FURTHER  INFORMATION 
CONTACT  section). 
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rule  is  the  C.arlshad  Fish  and  VVihllife 
Office  in  (.'arlshad,  California  (.see  FOR 
FURTHER  INFORMATION  CONTACT). 

List  (d  Subjects  in  50  CFR  Part  17 

iMidangereil  and  threatened  si)ecies. 
Exports.  lm])orts,  Re])orting  and 
recordkee])ing  nupiirements,  and 
1'rans])ortation. 

Propo.sed  Regulation  Promulgation 

Accordingly,  we  propo.se  to  amend 
j)art  17,  suhehapter  B  of  chapter  I,  title 
50  of  the  C'.ode  of  Federal  Regulations, 
as  set  forth  below: 

PART  17— ENDANGERED  AND 
THREATENED  WILDLIFE  AND  PLANTS 

■  1.  'fhe  authority  citation  for  jjart  17 
continues  to  read  as  follows: 

Autliorily:  It)  U.S.C.  i:j(i1-14()7:  1(i  U.S.C. 
1.5;tl -1.544:  l(j  U.S.C.  4201-4245;  Piih.  L.  99- 
02.5.  too  .Stal.  .'1500:  unless  otIuM'wise  iioled. 

§17.11  [Amended] 

■  2.  Amend  §  1 7.1 1(h)  by  removing  the 
(Mitrv  for  "Lizard.  Island  night”  under 
“REPTILES”  in  the  last  of  Endangered 
and  Threatened  Wildlife. 

I3at(!{l:  lamiarv  23.  2013. 

Rowan  W.  (iould. 

Acting  Director.  V.S.  Pish  and  Wildlife 
Sendee. 

|1  K  Doc.  2()l;t-02()2(l  I'ilod  2-l-i:C  K:45  ani| 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10CFR  Part  430 

[Docket  No.  EERE-2010-BT-TP-0023] 

RIN  1904-AC26 

Energy  Conservation  Program:  Test 
Procedures  for  Microwave  Ovens 
(Active  Mode) 

agency:  Offiee  of  Kiiergy  Efficiency  and 
Renewable  Energy.  Dejiartinent  of 
Energy. 

ACTION:  Notice  of  jiroposed  rulemaking. 

SUMMARY:  The  II.S.  Department  of 
Energy  (DOE)  projjoses  to  revi.se  it.s  test 
procedures  for  microwave  ovens 
established  under  the  Energy  Policy  and 
Conservation  Act.  The  jiroposed 
amemlments  would  add  provisions  for 
measuring  the  active  mode  energy  use 
for  microwave  ovens,  including  both 
microwave-only  ovens  and  convection 
microwave  ovens.  Specifically.  DOE  is 
proposing  provisions  for  measuring  the 
energv  use  of  the  microwave-only 
cooking  mode  for  both  microwave-only 
ovens  and  convection  microwave  ovens 
based  on  tlie  testing  methods  in  the 
late.st  draft  version  of  the  International 
Electrotechnical  (Commission  Standard 
(>()7()5.  “Household  microwave  oven.s — 
Methods  for  measuring  performanc:e.” 
DOE  is  ])ro])osing  provisions  for 
measuring  the  energy  use  of  the 
convection-only  cooking  motle  for 
convection  microwave  ovens  based  on 
the  DOE  te.st  procedure  for  conventional 
ovens  in  our  regulations.  DOE  is  also 
|)roposing  to  calculate  the  energy  n.se  of 
the  convection-microwave  cooking 
mode  for  convection  microwave  ovens 
by  apportioning  the  microwave-onlv 
mode  and  convection-only  mode  energy 
consumption  measurements  based  on 
typical  consumer  use. 

DATES:  DOE  will  hold  a  jniblic  meeting 
on  'fuesday,  March  5.  2013.  from  9  a.m. 
to  4  p.m..  in  Washington.  D(].  The 
meeting  will  also  be  broadcast  as  a 
webinar.  See  .section  V.  “Public 
Participation.”  for  webinar  registration 
information,  participant  instructions, 
and  information  about  the  cajiahilities 
available  to  webinar  jiarticijiants. 

DOE  will  accejit  comments,  data,  and 
information  regarding  this  notice  of 
|)ro|)osed  rulemaking  (NOPR)  before  and 
after  the  jnihlic  meeting,  but  submitted 
no  later  than  April  22.  2013.  See  .section 
V,  “Public  Particijjation.”  for  details. 
ADDRESSES:  'file  public  meeting  will  be 
held  at  the  IJ.S.  Department  of  Energy, 
Forrestal  Building,  Room  8E-089,  1000 


Independence  Avenue  SW.. 

Washington,  DCi  20.38.1.  To  attend, 

])lea.se  notify  Ms.  Brenda  Edwards  at 
(202)  .')8(i-294.3.  Please  note  that  foreign 
nationals  visiting  DOE  Head(|uarters  are 
subject  to  advance  .security  .screening 
])rocedure.s.  Any  foreign  national 
wishing  to  jiarticipate  in  the  meeting 
should  advi.se  DOE  as  soon  as  po.ssihle 
by  contacting  Ms.  ICdwards  to  initiate 
the  necessary  procedures.  Please  also 
note  that  those  wishing  to  bring  laptojis 
into  the  Forrestal  Building  will  he 
reijuired  to  obtain  a  jiroperty  pass. 
Visitors  should  avoid  bringing  laptops, 
or  allow  an  extra  4.3  minutes.  Persons 
can  attend  the  public  meeting  via 
webinar.  For  more  information,  refer  to 
the  I’uhlic  Particijiation  section  near  the 
end  of  this  notice. 

Any  comments  submitted  must 
identify  the  NOPR  on  'fest  Procedures 
for  Microwave  Ovens,  and  provide 
docket  number  EERE-2()l()-B'r-'fP- 
0023  and/or  regulatorv  information 
number  (RIN)  1904-AG20.  ("omments 
may  be  submitted  using  any  of  the 
following  methods: 

1.  Federal  Hlhihnnaking  Portal: 
www'.ivgiilations.gov.  Follow  tlie 
instructions  for  submitting  comments. 

2.  Hnuiil:  M\V()-2()I()-TP- 
()()23@e;(;.clo(\}>ov.  Include  docket 
number  I«:ERE-2010-BT-TP-0023  and/ 
or  RIN  1904-A(]20  in  the  subject  line  of 
the  message. 

3.  Mail:  Ms.  Brenda  Edwards,  D.S. 
Department  of  Energy.  Building 
'feclmologies  Program,  Mailstop  EE-2J, 
loot)  Independence  Avenue  SVV., 
Washington.  DO  2038.3-0121.  If 
]K)s.sihle,  jilease  submit  all  items  on  a 
compact  di.sc  (OD),  in  which  ca.se  it  is 
not  nece.ssary  to  inc;lude  jirinted  copies. 

4.  Hand  Deiivan'/Caurier:  Ms.  Brenda 
Edwards,  IJ.S.  Department  of  Energy, 
Building  Technologies  Program.  0th 
Floor,  930  L'Enfant  Plaza  SW., 
Washington,  DC  20024.  'Hdaphona: 
(202)  380-2943.  If  possible,  jilease 
submit  all  items  on  a  CD,  in  which  case 
it  is  not  necessary  to  include  printed 
copies. 

For  detailed  instructions  on 
submitting  comments  and  additional 
information  on  the  rulemaking  proce.ss, 
.see  .section  V  of  this  document  (Public 
I’articijiation). 

Dackat:  'fhe  docket  is  available  for 
review  at  \\’\v\\’.ra<’ul(d ions.gov, 
including  Federal  Register  notices, 
framework  documents,  public  meeting 
attendee  lists  and  transcrijits, 
comments,  and  other  supporting 
documents/materials.  All  documents  in 
the  docket  are  li.sted  in  the 
ww^v. ragalations.gov  index.  However, 
not  all  documents  li.sted  in  the  index 
may  he  publicly  available,  such  as 


information  that  is  exempt  from  jiublic 
disclosure. 

A  link  to  the  docket  Web  page  can  he 
found  at:  http://\v\v\v.ragaiations.gov/lt! 
do(:katnatail:dct=im252BPH 
%252BN%2r,2B()%252llSR:rpp= 

I  ():po=():D=EEBE-2()  I O-BT-  TP-()()23. 

'fhis  Web  jjage  contains  a  link  to  the 
docket  for  this  notice  on  the 
WWW. ragiilations.gov  site.  'Fhe 
www.ragidations.gov  Web  jiage  contains 
.sim])le  instructions  on  how  to  acce.ss  all 
documents,  including  public  comments, 
in  the  docket.  See  .section  V  for 
information  on  how  to  submit 
comments  through 
www.ragnlations.gov. 

For  further  information  on  how  to 
submit  a  comment  or  review  other 
public  comments  and  the  docket,  or 
particijiate  in  the  public  meeting, 
contact  Ms.  Brenda  Edwards  at  (202) 
380-2943  or  email:  Branda. Edwards® 

aa. doa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ashley  Armstrong,  IJ.S. 
Department  of  Energy.  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
Building  Technologies  Program.  EE-2], 
loot)  Indejiendence  Avenue  SW., 
Washington,  DC,.  2038.3-0121. 
'Felephone:  (202)  380-0390.  Email: 
ashlav.arinstrong@aa.doa.gov. 

Mr.  Ari  Altman,  IJ..S.  Dejiartment  of 
Energy.  Office  of  the  General  Coun.sel. 
CC-7i.  loot)  Indejiendence  Avenue 
SW.,  Washington,  DC,  2038.3-0121. 
'Felephone:  (202)  287-0307.  Email: 
ari.altinan@hq.doa.gov. 
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A.  Review  Under  Executive  Order  12800 

B.  Review  Under  the  Regulatory  Elexihility 
Act 
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C.  K(!vi(!\v  IJiuior  llu:  l’a|)(!i\v()rk  Riidiiclion 
y\(:l  of  1995 

IJ.  R(!vi(!\v  Undor  llio  National 
Rnvironnunital  I’olicy  Act  of  19(i!) 
li.  Rtn'iow  Undor  Exocntivo  OrdiM' 

I'.  Roviow  Undor  Kxocntivo  Ordia-  12988 
U.  R(!vio\v  Undor  tin;  Unfnndod  Mandatos 
Rcddrin  Act  of  1!)!)5 

II.  Roviow  Und(!r  tho  'rrcia.siirv  and  U(!noral 
Uovcirninont  Apjiropriations  Act.  19‘)9 
I.  R(!vi(nv  Und(!r  Exocntivc;  (1rd(!r  12():i() 

).  Rovi(!W  UiulcM'  tho  Troasiirv  and  Uonoral 
Uovormnont  Ap])ropriations  Act.  2001 

K.  Roviow  Und(!r  Exocntivo  Ordor  18211 

L.  Roviow  Undor  Soction  82  of  tho  Eodoral 
Enorgv  Administration  Act  of  1974 

V.  Pnhiic  Participation 

A.  Attondanco  at  Pnhiic  Mooting 

B.  Procodnrc!  for  Sidmiitting  Projjarod 
tamcnal  Statoinonts  for  Distrihntion 

U.  Uondnct  of  Pnhiic  Mooting 

I).  Snhmission  of  Uomnumts 

E.  Issnos  on  VVhit:h  DOE  Stuiks  Oomincmt 

1.  Microwavo-only  Ovon  Tost  Mothod 

2.  Oonvoction  Microwavo  Ovon  Tcist 
Mothod 

8.  Pan-Only  Modo  Tcist  Mothod 

4.  Intogratod  Annual  Enorgv  Use;  Midric 

5.  Tost  Burdmi 

VI.  Ajjproval  of  tho  Offico  of  tho  Socredary 

I.  Authority  and  Background 

Title  111  of  the  Energy  Policy  and 
(Conservation  Act  (42  IJ.S.CC.  B2t)l,  at 
s(;(].:  “EPCA”  or,  “the  Act”)  sets  forth  a 
variety  of  provisions  designed  to 
iinju’ove  energy  efficiency.  (All 
referenc:es  to  EP("A  refer  to  the  statute 
as  amended  through  the  Energy 
Indejiendence  and  Security  Act  of  2007 
(EISA  2007),  Pub.  L.  110-140  (Dec.  19, 
2007)).  Part  13  of  title  111,  which  for 
editorial  reasons  was  redesignated  as 
Part  A  upon  incor|)oration  into  the  U.S. 
(Code  (42  IJ.S.C.  0291-0309),  establishes 
the  “Energy  (^Conservation  Program  for 
Consumer  Products  Other  Than 
Automobiles.”  These  include 
microwave  ovens,  the  subject  of  today’s 
notice.  (42  IJ.S.C.  0291(l)-(2)  and 
0292(a)(10)) 

Under  EPCA,  this  program  consists 
essentially  of  four  parts:  (1)  Testing,  (2) 
labeling,  (3)  EVnieral  energy  conservation 
.standards,  and  (4)  certification  and 
enforcement  procedures.  The  te.sting 
reijuirements  consist  of  test  jirocedures 
that  manufacturers  of  covered  jirotlucts 
miKst  use  (1)  as  the  basis  for  certifying 
to  DOE  that  their  jiroducts  comply  with 
the  applicable  energy  con.servation 
.standards  adopted  under  EPCA,  and  (2) 
for  making  re])re.sentations  about  the 
efficiency  of  those  products.  Similarlv, 
DOE  must  use  these  test  requirements  to 
determine  whether  the  products  comjilv 
with  any  relevant  standards 
promulgated  under  EP(CA. 


Ganeral  Test  Procedure  liuleimiking 
Process 

Under  42  U.S.(C.  B293,  EPCA  sets  forth 
the  criteria  and  procedures  DOE  must 
follow  when  inescribing  or  amending 
test  procedures  for  covered  ])roduc:ts. 
EPCA  provides  in  relevant  jiart  that  anv 
test  procculnres  presia  ibtHl  or  amended 
under  this  section  shall  be  reasonably 
designed  to  ])roduce  test  results  that 
measure  energy  efficiency,  energy  use  or 
e.stimated  annual  operating  cost  of  a 
covered  product  during  a  rejire.sentative 
average  use  cych;  or  period  of  use  and 
shall  not  be  unduly  burdensome  to 
conduct.  (42  IJ.S.C.  ()293(1))(3)) 

In  addition,  if  DOE  determines  that  a 
test  procedure  amendment  is  warranted, 
it  must  publish  proposed  test 
procedures  and  offer  the  jmblic  an 
o])])ortunity  to  present  oral  and  written 
comments  on  them.  (42  IJ.S.C. 

B293(l))(2))  Finally,  in  any  rulemaking  to 
amend  a  test  procedure,  D(3E  must 
determine  to  what  extent,  if  anv,  the 
})roposed  test  procedure  would  alter  the 
measurtul  energy  efficiency  of  any 
covered  product  as  determined  under 
the  existing  test  jn’oeedure.  (42  IJ.S.C, 
(i293(e)(l))  If  DOE  determines  that  the 
amended  test  procedun;  would  alter  the 
measured  efficiency  of  a  covered 
product,  DOE  mu.st  amend  the 
applicable  energy  con.servation  standard 
acc;ordingly.  (42  ll.S.C.  (i293(e)(2)) 

EISA  2()()7  amemled  EPCA  to  recpiire 
DOE  to  amend  its  test  procedures  for  all 
covered  jiroducts  to  integrate  measures 
of  .standby  mode  and  off  mode  energy 
consumption  into  the  overall  energy 
efficiency,  energy  consumption,  or  other 
energy  de-scrijitor.  unless  the  current 
test  ]jroi;edure  already  incorporates  the 
standby  mode  and  off  mode  energy 
consumption,  or  if  such  integration  is 
technically  infeasible.  If  an  integrated 
test  procedure  is  tei;hnically  infeasible, 
D(3E  must  })rescril)e  a  sejiarate  standby 
mode  and  off  mode  energy  use  test 
jirocedure  for  the  covered  product,  if  a 
separate  test  is  technicallv  feasible.  (42 
IJ.S.C.  B29.5(gg)(2)(A)) 

DOE  Micromive  Oven  Test  Procedure 

doe’s  test  procedure  for  microwave 
ovens  is  codified  at  apjiendix  1  to 
subpart  B  of  Title  10  of  the  Code  of 
P’ederal  Regulations  (CFR)  (Appendix  1). 
The  test  jirocedure  was  established  in 
an  October  3,  1997  final  rule  that 
addressed  active  mode  energy  use  only. 
02  ER  .‘31970. 

On  July  22,  2010,  DOE  jniblished  in 
the  Federal  Register  a  final  rule  for  the 
microwave  oven  test  procedure 
rulemaking  (July  2010  TP  Repeal  Final 
Rule),  in  which  it  repealed  the 
regidatory  provisions  for  establishing 


the  cooking  efficiency  test  procedure  for 
microwave  ovens  under  the  Energy 
Poliev  and  (Jonservation  Act  (EPCA).  75 
FR  42579.  In  the  )uly  2010  TP  Repeal 
Final  Rule.  DOE  detcirmined  that  the 
existing  microwave  oven  te.st  procedure 
to  measure  the  cooking  efficiency, 
which  was  ba.sed  on  the  lEC  Standard 
705 — Second  Edition  1998  and 
Amendment  2 — 1993,  “Methods  for 
Measuring  the  Performance  of 
Microwave  Ovens  for  Households  and 
Similar  Pnr]K)ses”  (lEC  Standard  705), 
did  not  produce  repre.sentative  and 
repeatable  test  results.  DOE  stated  that 
it  was  unaware  of  any  test  ])rocedur(!s 
that  had  been  developed  that  addressed 
the  concerns  with  the  microwave  oven 
cooking  efficiency  test  procedure.  DOE 
was  also  unaware  of  any  research  or 
data  on  consumer  usage  indit:ating  what 
a  representative  food  load  would  he,  or 
anv  data  showing  the  repeatability  of 
test  results.  75  FR  42579,  42581.  In 
addition,  in  comments  received  in 
response  to  a  sejiarate  test  procedure 
notice  of  projiosed  rulemaking  (NOPR) 
published  in  the  Federal  Register  on 
October  17.  2008,  which  addres.sed 
provisions  for  measuring  .standby  mode 
and  off  mode  energy  use  for  microwave 
ovens  (73  FR  02134),  intere.sted  parties 
commented  that  pure  water  has 
relatively  low  s])ecific  resistivity,  and 
actual  food  items  that  might  he  cooked 
in  a  microwave  oven  woukl  have  more 
salts  and  thus  absorb  microwave  (mergv 
more  efficiently  than  pure  water. 
Interested  parties  stated  that,  as  a  result, 
te.sting  with  a  water  load  woidd  likely 
residt  in  lower  efficiency  measurenumts 
than  would  be  exjiected  from  using 
actual  food  products. 

Oil  July  22.  2010,  DOE  also  published 
in  the  Federal  Register  a  notice  of 
imblic  meeting  to  initiate  a  .separate 
rulemaking  process  to  consider  new 
jirovisions  for  measuring  microwave 
oven  energy  efficiency  in  active 
(cooking)  mode.  75  FR  42011.  DOE  held 
the  public  meeting  on  September  10, 
2010.  DOE  received  no  data  or 
comments  at  or  in  response  to  this 
public  meeting  suggesting  jiotential 
methodologies  for  te.st  ))rocedure.s  for 
microwave  oven  active  mode. 

On  October  24,  2011,  DOE  published 
a  Recjue.st  for  Information  (REl)  notice  to 
announce  that  it  has  initiated  a  test 
procedure  rulemaking  to  develoj)  active 
mode  te.sting  methodologies  for 
microwave  ovens  (hereafter  referred  to 
as  the  October  2011  RFl).  70  FR  05031. 
DOE  specifically  sought  information, 
data,  and  comments  regarding 
repre.sentative  and  repeatable  methods 
for  measuring  the  energy  use  of 
microwave  ovens,  in  particular  for  the 
microwave-onlv  and  convection- 
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inierowave  cooking  (/.e.,  microwave 
plus  convection  and  any  other  means  of 
cooking)  modes.  DOK  songlit  comment 
on  the  following:  (1)  The  characteristics 
of  food  loads  rej)re.sentative  of  consumer 
use.  (2)  the  repeatability  of  energy  use 
measurements  using  different  food 
loads,  and  (3)  consumer  n.sage  data  on 
the  hours  of  operatit)n  in  active  mode, 
standby  mode,  and  off  mode  for  the 
development  of  an  integrated  energy  use 
metric.  In  response  to  the  October  201 1 
RFI,  interested  parties  commented  that 
testing  microwave-only  ovens  and 
convection  microwave  ovens  with  real 
and  artincial  food  loads  do  not  produce 
acceptable  levels  of  repeatability  ami 
reprodncihilitv.  Interested  parties  alst) 
commented  that  DOE  should  harmonize 
its  test  procedure  for  microwave-only 
ovens  with  lEC  Standard  ()07().‘5. 
“Household  microwave  ovens — 

Methods  for  measuring  performance” 
(lEC  Standard  8070.'')). 

Ba.sed  on  DOITs  determination  to 
initiate  a  microwave  ov(;n  active  mode 
te.st  jjrocedure  rulemaking  and 
comments  received  on  tin;  Octohi^r  2011 
RFI.  DOE  conducted  testing  to  evaluate 
|)otential  amendments  to  its  mit;rowave 
oven  test  j)rocedure  to  establish  new 
methods  for  measuring  the  active  mod(! 
energy  use  for  these  j)roduct.s.  including 
the  microwave-only,  convection-onlv, 
and  convection-microwave  cooking 
modes.  On  lime  .‘i.  2012.  DOE  jiuhlishiul 
a  Notice  of  Data  Availability  (NODA)  to 
jnesent  test  results  and  analytical 
ap])roaches  that  DOE  was  considering 
for  potential  amendments  to  the 
microwave  oven  test  jirocedure  and  to 
reijuest  additional  comment  and 
information  on  the.se  results  (hereafter 
referred  to  as  the  June  2012  NODA).  77 
FR  33100.  In  the  |une  2012  NODA.  DOE 
presented  test  results  from  microwave- 
only  cooking  mode  testing  of  water 
loads  and  food  simulation  mixtures 
consisting  of  water  and  basic  food 
ingredients  (/.e..  fats,  sugars,  salt,  fiber, 
jiroteins,  etc.).  DOE  also  pre.sented  test 
results  from  testing  using  the 
convection-microwave  cooking  mode  on 
the  following  loads:  (1)  Oisco’'  All- 
Vegetable  shortening.  (2)  Russet 
Burbank  potatoixs.  (3)  IJ.S.  Department 
of  Agriculture  (II.SDA)  grade  A  boneless 
chicken  breasts,  and  (4)  food  simulation 
'l’X-l.')l  gels. '  Finally,  DOE  presented 
te.st  results  from  testing  of  the 
convection-only  cooking  mode  using  the 
aluminum  te.st  hlocik  specified  in  the 
DOE  conventional  oven  test  procedure 


'  TX-l.'il  is  H  solidityiii^  powdt^r  lliiit.  wIhmi 
ixiintdiiod  will)  wiilttr  c.tcsiIcs  h  gid.  Ono  coiisiinicr 
|iriMhi(.1  niviiHV  orgiiiii/xdion  in  iIk;  Unilod  Kiii^doin 
iiMul  tli<!  TX-I5I  g(!ls  lo  siiniiliitc  <1  fond  lond.  77 
I’K  .'ciioii. 


in  10  CFR  part  430,  suhpart  B.  apjiendix 

I.  In  response  to  the  lime  2012  NODA, 
DOE  received  comments  on  the 
following  issues: 

•  The  A.ssociation  of  Honn;  Appliance 
Manufacturers  (ADAM)  and  Whirlpool 
Corporation  (Whirlpool)  commented 
that  the  draft  revised  IE('  Standard 
0070,1  produces  repeatable  and 
reproducible  results  and  DOE  should 
harmonize  with  the  lEC  Standard  0070.') 
when  the  revi.sed  version  is  published. 
(ADAM,  No.  18  at  ])]).  2-3;  Whirlpool, 
No.  1 .1  at  p]).  1-2) 

•  AH  AM  and  Whirl]K)ol  stated  that 
DOE  should  not  develop  test  procedures 
for  convection  microwave  ovens 
because:  (1)  They  repre.sent  only  4 
percent  of  microwave  oven  shi])ment.s, 
(2)  the  potential  for  energy  savings  is 
trivial  compared  to  the  added  test 
burden,  and  (3)  thiu’e  are  currently  no 
international  te.st  .standards  for  these 
products.  (AHAM.  No.  18  at  p.  3; 
Whirl])ool.  No.  I.*)  at  ])p.  4—0) 

•  The  Appliance  Standards 
Awareness  Project  (ASAP),  and  National 
Resources  Defense  ("ouncil  (NRDC;) 
sujiported  the  develo])ment  of  te.st 
procedures  for  convection  microwave 
ovens.  (ASAP,  NRDCk  No.  17  at  |)j).  1— 

2) 

On  January  18,  2013,  DOE  published 
a  final  rule  (hereafter  referred  to  as  the 
lanuarv  2013  Final  Rule)  amending  the 
te.st  prociidure  for  microwave  ovens  to 
incori)orate  by  reference  certain 
jirovisions  of  1E(]  Standard  02301. 
“Household  electrical  ajipliance.s — 
Miiasurianent  of  standby  power.” 

Edition  2.0  2011-01  (lEC  Standard 
02301  (Second  Edition))  for  measuring 
standhv  mode  and  off  mode  energv  u.se. 
78FR401.'). 

II.  Summary  of  the  Notice  of  Proposed 
Rulemaking 

In  today’s  NOPR,  DOE  j)ro])ose.s  to 
amend  the  test  jirocedures  for 
microwave  ovens  in  10  (]FR  ])art  430  to 
include  methods  for  measuring  the 
active  mode  energy  use.  The  proposed 
amendments  would  add  tost  methods 
for  microwave-only  ovens  hasial  on  the 
provisions  in  the  draft  revi.sed  lEC 
.Standard  0070.').  'I'he  pro])o.sed  te.st 
method  would  involve  measuring  the 
energy  consumption  riuiuired  to  heat 
water  loads  of  27.')  grams  (g),  3.')0  g.  and 
1000  g,  in  000  milliliter  (ml),  000  ml, 
and  2000  ml  horosilicate  glass  test 
containers,  respectively,  by  4.')-.')0 
degrees  (ielsius  ('X])  and  .'iO-.').')  °C.“  The 


-  DOK  notes  llial  tor  llu;  |)ro|)OM!(l  niiorowiivc!- 
only  inodo  l(!sl  proccHluri!  ainendiiKnas,  all 
numerical  \'alii(!s  are  presimliid  in  metric  units  in 
today's  notice  lo  demonstrate  harmoni/alion  with 
till!  N'ovtmiher  701 1  dralt  IKC  .Standard  ()070.S.  In  the 


results  from  the  two  different 
tem))erature  rise  tests  would  then  he 
used  to  linearly  interjiolate  the  energv 
consumption  reipiired  to  he.it  each  lo;id 
by  .'ll)  °C..  which  is  then  weighted  based 
on  consumer  usage  to  calculate  the 
weighted  per-cycle  cooking  energy 
consumption.  In  addition  to  the  cooking 
cycle  energy  consumption,  the  proposed 
amendments  would  also  re(|uire  that  if 
the  microwiive  oven  is  ca])al)le  of 
operating  in  fan-only  mode  while  the 
microwave  is  cooling  down  after  the 
completion  of  the  mit:rowave-onlv 
cooking  cycle,  such  energy  consum])tion 
shall  he  measured  until  the  end  of  the 
fan-only  mode.  This  energy 
consumjition  would  then  be  added  to 
the  cooking  energy  c;onsum])tion  to 
calculate  an  overall  weighted  jier-cycle 
energy  consumjition. 

For  convection  microwave  ovens  (i.e., 
microwave  ovens  that  inc:or])orate 
convection  features  and  possibly  other 
means  of  cooking),  DOE  is  projio.sing  in 
today’s  NOPR  that  the  microwave-only 
cooking  mode  he  measured  according  to 
the  in'ocedures  described  above  for 
microwave-only  ovens,  which  are  h.ised 
on  the  draft  revi.sed  lEC  .Standard  0()7().'). 
DOE  is  akso  proposing  that  the 
convection-only  cooking  mode  for 
convection  microwave  ovens  he 
measured  according  to  the  DOE 
conventional  ovens  test  procedure  in  10 
OFR  piirt  430.  suhpart  B,  appendix  I. 
with  added  clarificiitions  and  changes. 
The  pro])osed  te.st  method  involves 
.setting  the  temperature  controls  to  37.') 
degrees  F’ahreidieit  (°F)  and  heating  an 
8..')  ±0.1  pound  cylindrical  aluminum 
test  block  from  ambient  room 
tem])eratnre  until  the  test  block 
temperature  has  increased  234  °F  above 
its  initial  temperature.  The  propo.sed 
iimendments  would  also  reiiuire  that  if 
the  microwave  oven  is  capable  of 
ojjerating  in  fan-only  mode  after  the 
comjiletion  of  the  convection-only 
cooking  cycle,  such  energy  consumption 
shall  he  measured  until  the  end  of  the 
fan-only  mode.  DOE  akso  proposes  to 
calculate  the  per-cycle  energy 
consumption  for  the  convection- 
microwave  cooking  mode  hv 
a])])ortioning  the  microwave-only  mode 
<md  convection-only  mode  energy 
consumption  measurements  de.scrihed 
above  based  on  ty])ical  consumer  use. 

DOl']  is  ])ro])osing  to  reipiire  that  the 
microwave-onlv  and  convection-onlv 
te.st  sitries  etich  he  rejieated  three  times 
unle.ss  the  total  microwave-onlv  and 
convection-only  per-cycle  energy 
consumption  for  the  second 
measurement  is  within  1..')  jiercent  of 


roHuliiloiy  loxl.  ill!  ViiliKis  arc  prosantod  in  II. S. 
unit.s  with  inolric  units  in  ])ar(nithosis. 
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the  value  ohtainetl  from  the  fir.st 
measurement.  DOE  notes  that  the 
j)roposed  recjuirement  for  multijjle  test 
runs  would  im])rove  the  accuracy  of  the 
te.st  results  hv  accounting  for  the 
variahility  from  te.st  to  te.st. 

DOF  is  proposing  in  today’s  NOPR  to 
establish  an  integrated  annual  energy 
use  metric  that  cond)ines  standby  mode, 
off  mode,  and  all  available  active  modes 
for  each  ])roduct  type  (i.e..  microwave- 
only  ovens  and  convection  microwave 
ovens).  The  total  annual  energy  u.se 
would  he  calculated  as  the  sum  of  the 
product  of  the  per-cycle  energy 
con.sumj)tion  and  the  number  of  annual 
cooking  cycles  for  each  available  active 
mode  c:ooking  mode,  plus  the  sum  of  the 
product  of  the  average  standby  mode 
and  off  mode  power  consiunjition  and 
the  annual  standby  mode  and  off  mode 
hours. 

As  noted  above.  EPCA  re(]uires  that 
DOE  determine  whether  a  ])roposed  test 
procedure  amendment  would  alter  the 
measured  efficiency  of  a  product. 
ther(;hy  re(iuiring  adjustment  of  existing 
.standards.  (42  IJ.S.Ck  (j293(e))  Because 
there  are  currently  no  Federal  energy 
conservation  standards  for  nncrowaves. 
such  re(]uirement  does  not  ap])ly  to  this 
rulemaking. 

MI.  Discussion 

A.  Products  (Covered  bv  This  Test 
Procedure  Ihdeinuking 

DOE  defines  “microwave  oven”  as  a 
class  of  kitchen  ranges  and  ovens  which 
is  a  hoiKsehold  cooking  ajjpliance 
consisting  of  a  compartment  designed  to 
cook  or  heat  food  by  means  of 
microwave  energy,  including 
microwave  ovens  with  or  without 
thermal  elements  designed  for  surface 
browning  of  food  and  convection 
microwave  ovens.  10  CFR  430.2  In  the 


March  2011  Interim  Final  Rule,  DOE 
determined  that  this  regulatorv 
definition  includes  all  ovens  equi])ped 
with  microwave  capability,  including 
convection  microwave  ovens-*  (/.e., 
microwave  ovens  that  incor|)orat(! 
convection  features  and  possibly  other 
means  of  cooking)  because  thev  are 
ca])ahle  of  cooking  or  heating  food  hv 
means  of  microwave  energv.  70  FR 
1282.'j,  12828-30  (March  0^  2011).  In  the 
)anuary  2013  Final  Ruh;,  D(1E  amended 
the  microwave  oven  test  procedure  to 
add  a  definition  of  convection 
microwave  oven  in  10  (iFR  430.2  as  a 
microwave  oven  that  incorporates 
convection  featur(!s  and  any  other 
cooking  means  in  a  single  compartment. 
78  FR  401. 'i,  4018  (Ian.  18.  2013).  For  the 
|)nrpose  of  this  active  mode  te.st 
j)rocedure  rulemaking,  DOE  is  not 
proposing  to  amend  the  definition  of 
convection  microwave  oven  in  10  CFR 
430.2.  In  today’s  NOPR,  DOE  is 
j)ro])o.sing  amendments  to  addre.ss  test 
proc:edur(!.s  for  both  microwave-only 
ovens  and  convection  microwave  ovens. 

DOE  notes  that  all  products  that 
combine  a  microwave  oven  with  other 
appliance  functionalitv  woidd  he 
consichii  ed  covered  products  under  a 
microwave  oven  regulatory  nuiuircmumt, 
including  microwa ve/con vcmtional 
ranges,  microwave/conventional  ovens, 
microwavci/conventional  cooking  toj).s, 
and  oth(!r  combined  products  such  as 
microwave/refrigerator-fniezer/charging 
stations.^  However,  DOE  propo.ses  not  to 
require  such  “combined  products”  h(; 
tested  according  to  the  proposed 
amendments  in  today’s  NOPR  due  to  a 
lack  of  information  regarding 
appropriate  testing  methods  and  jjroper 
apportionment  of  energy  u.se  between 
the  different  functional  comijonents  of 
the  combined  products. 


B.  Effective  Dote  for  the  Test  Procedure 
and  Date  on  Which  Use  of  the  Test 
Procedure  Will  Be  Bequired 

Tlu!  effective  date  of  the  active  mode 
t(!.st  proccidures  for  microwave  ovens 
would  he  30  days  after  the  date  of 
|)uhlication  of  the  final  rule.  DOE’s 
amended  test  procedure  regulations 
codified  in  the  OFR  wonld  clarify, 
though,  that  the  j)rocedure.s  and 
calculations  adopted  in  the  final  rule 
need  not  he  performed  to  determine 
compliance  with  energy  conservation 
.standards  until  com})liance  with  anv 
final  rule  establishing  amended  emu'gy 
conservation  .standards  for  microwave 
ovens  in  active  mode  is  required. 
However,  as  of  180  days  after 
publication  of  the  final  rule,  any 
representations  as  to  the  active  mode 
energy  consumption  of  the  products  that 
are  the  subject  of  this  rulemaking  would 
need  to  he  based  ui^on  nisults  generated 
under  the  applicable  provisions  of  this 
test  procedure.  (42  U.S.C.  0293(c)(2)) 

U.  Uonsumer  Usage 

DOE  notes  that  Lawrence  Berkeley 
National  Laboratories  (LBNL)  conducted 
a  consumer  u.sage  survey  to  evaluate  the 
consumer  u.sage  habits  for  microwave 
ovens.-'’  Tin;  survey  collected  data  from 
22.58  hou.seholds  ou  the  typical  cych; 
lengths,  the  annual  numher  of  cooking 
cycles,  and  the  annual  hours  of  u.se  for 
microwave-only  ovens.  The  survey  akso 
collected  data  from  0.53  households  on 
the  typical  cycle  lengths,  the  annual 
numher  of  cooking  cvcles,  and  the 
annual  hours  of  u.se  for  each  available 
cooking  mode  for  convection  microwave 
ovens.  The  resnlts  from  the  studv 
conducted  hv  LBNL  are  pre.sented  in 
Table  111.1  and  Table  111.2. 


Table  111.1— Estimate  of  Consumer  Use  for  Microwave-Only  Ovens 


Mode 

Cycle  length 
{min) 

Number  of 
annual  cycles 

Annual  hours 
(hours) 

Microwave-Only  Cooking  . 

2.62 

1026 

44.9 

Table  1 1 1. 2— Estimate  of  Consumer  Use  for  Convection  Microwave  Ovens 


Cycle  length 

Number  of 

Annual  hours 

(min) 

annual  cycles 

(hours) 

Microwave-Only  Cooking  . 

2.54 

842 

35.7 

Convection-Only  Cooking  . 

18.70 

101 

31.7 

■' Noll!  Ilial  in  tin;  Mni-cli  2011  Intoriin  l-’inal  Kiilo. 
not-;  i-(!l(!i-i-(ul  to  such  a  product  as  a  "coiuhinaliou 
ov(!n.  " 

-*  DOK  |)|-o|)osi!(l  in  thu  May  2012  Tl’  SNOl’R  to 
add  a  dolinition  of  ■'inici-owavu/convonlioual 
cooking  top"  in  10  (l-’K  4:!0.2  to  statu  tliat  it  is  a 
class  ol  kilchun  rangiJS  and  ovuns  that  is  a 
hous(d)old  cooking  appliance  consisting  of  a 


inicrowavu  ov(ai  and  a  conventional  cooking  to|). 
1)01-]  also  proposed  to  add  a  definition  of  a 
"luicrowave/couventioual  ov(!u"  as  a  class  of 
kilch(!n  ranges  and  ovens  which  consists  of  a 
microwave  oven  and  a  conventional  oven  in 
separate  compartments.  77  I-’K  28K0,').  2H800-10 
(May  10.  2012). 


'•Alison  Williams.  Ihmg-(]hia  (l)omini(|n(!)  1  ang. 
H(!reket  Beraki.  l.onis-Benoit  l)esroch(!s.  .Scott  |. 
Young.  (]hnn  (ilmn  Ni.  tienry  Willem,  and  (iamilla 
Dunham  Whitehead:  l.HNl.:  .Sally  M.  Donovan. 
Oonsultant.  Melhourne.  Australia.  (2012)  Siin'avs  of 
Micrnwiivf  Ovons  in  I'.S.  Homes.  l,awreuc:e 
Bi!rkelev  National  l.ahoratorv.  l.BNIr- .'10471-]. 
Decemher. 


7944 


Federal  Register /  Vol.  7fi,  No.  23 /Monday,  Febniary  4,  2013 /Proposed  Rules 


Table  1 1 1. 2— Estimate  of  Consumer  Use  for  Convection  Microwave  Ovens— Continued 


Mode 

Cycle  length 

Number  of 

Annual  hours 

(min) 

annual  cycles 

(hours) 

Convection- Microwave  Cooking  . 

15.00 

69 

17.3 

In  response  to  the  June  2012  NODA, 
Whirlpool  commented  that  an  informal 
poll  of  their  em])loyees  suggested  that 
for  convection  microwave  t)\’en  owmas, 
‘to  pmcent  of  field  use  is  microwave- 
oidy  cooking,  and  the  remaining  10 
|)(!rcent  is  a  mix  of  convection- 
microwave  cooking  and  convection-only 
cooking.  (Whirlpool.  No.  !.'>  at  p.  .1)  The 
field  use  data  pre.sented  in  Table  111.2 
shows  that  microwave-only  cooking, 
convection-only  cooking,  and 
convection-microwave  cooking  account 
for  83.2  percent.  10.0  jjercent,  and  0.8 
percent,  respectively,  of  the  total  annual 
cooking  cycles.  DOE  notes  that  these 
values  are  in  r{!lative  agreement  with 
Whirlpool’s  informal  employee  survey. 
As  discussed  in  section  III.K,  DOE  is 
projjosing  to  u.se  the  consumer  n.sage 
data  in  Table  lll.l  and  Table  111.2  to 
calculate  the  total  annual  energy 
consumption  for  both  microwave-oidy 
ovens  and  convection  microwavi;  ovens. 

Korea  commented  on  the  lime  2012 
NODA  that  active  mode  energy  use 
te.sting  is  unnece.ssary  for  microwave 
ovens  because  microwave  ovens  operate 
in  active  mode  for  only  a  very  short 
piiriod  of  time.  Korea  .stated  that  the 
Eurojiean  Union  and  Konia  only  test 
microwave  ovens  in  standby  mode. 

Korea  commented  that  if  DOE  proceeds 
with  a  test  prociulnre  for  microwave 
oven  active  mode.  DOE  should  provide 
.scientific  data  concerning  the  annual 
active  mode  hours  for  microwave  ovens 
and  the  percentage  of  energv  consumed 
in  active  mode  and  standhv  mode. 
(Korea,  No.  20  at  j).  2)  Based  on  the  data 
presented  in  section  lll.F,  DOE  estimates 
for  microwave-only  ovens  that  active 
mode  energy  use  contributes  to  75.1 
liercent  of  the  total  annual  energv  u.se, 
whereas  standby  mode  and  off  mode 
enei'gy  nsi;  accounts  for  the  remaining 
24.9  jiercent  of  the  total  annual  energy 
u.se.  ,Similarly  for  convection  microwave 
ovens,  the  active  mode  energv  u.se 
contributes  to  83.9  percent  of  the  total 
annual  energy  use.  and  standhv  mode 
and  off  mode  accounts  for  the  remaining 
18.1  percent  of  the  total  annual  imergy 
use.  Becau.se  the  active  mode  energy  use 
accounts  for  a  significant  portion  of  the 
total  annual  energy  use,  DOE  is 
proposing  amendments  in  today’s  NOPR 
for  measuring  the  active  mode  energy 
u.se. 


/).  Spocificdtions  for  tbo  Tosi  M(Uho(1s 
(ind  Moa.siiroinonis  for  tho  Microwavo- 
Onlv  Ovons 

1.  lEfAStandard  8()7().'j/Water  Test  Loads 

In  today’s  NOPR.  DOli  is  pro|)osing  to 
add  test  methods  for  measuring  the 
energy  consumption  of  the  microwave- 
only  cooking  mode  for  microwave-only 
ovens  based  on  the  November  2011  draft 
lEC  Standard  8070,').  As  discn.ssed  in 
section  1.  before  being  repealed.  DOE’s 
jirevions  active  mode  test  jirocedure  for 
microwave  ovens  incorporated  by 
reference  ])ortion.s  of  lEC  Standard  70.') 
for  measuring  the  energy  consumption 
of  the  microwave-onlv  cooking  mode. 
The.se  test  methods  measured  the 
amount  of  energv  r(!(|nired  to  raise  the 
temperature  of  1  kilogram  (kg)  of  water 
by  10  °C'  undiir  controlled  c:onditions. 
The  ratio  of  u.sahle  out])ut  power  over 
input  power  described  the  energy  factor 
(EE),  a  measure  of  the  cooking 
effii:iencv.“ 

DOE  notes  that  the  lECl  published  a 
revi.sed  version  of  lEC  Standard  70.'), 
which  was  renamed  lEO  Standard 
8070.')— Edition  3.0  1999-04, 

“llou.sehold  microwave  ovens — 

Methods  for  miiasnring  j)erformance” 
(1E(]  Standard  ()070r)  Tliird  Edition).  IE(' 
subsequently  ])ul)li.shed  an  updated 
version,  1E(]  .Standard  8070.') — lidition 
4.0  2010-04  (lEC  Standard  8070.')  Fourth 
Edition).  Both  of  these  test  methods 
maintained  the  same  basic  te.sting 
methods  as  lEC  .Standaril  70.5  for 
measuring  the  active  mode  energy  use  of 
microwave  ovens. 

In  the  lime  2012  NODA,  DOE  noted 
that  the  1E(]  is  in  the  jjrocess  of  revising 
its  current  test  standard  for  microwave 
ovens,  lEC  Standard  80705  Fourth 
Edition.  77  FR  33108,  33108  (lime  5, 
2012).  The  latest  draft  version  of  the  1E(] 
Standard  80705  that  DOE  was  aware  of 
for  the  lime  2012  NODA  was  dated 
Augu.st  8,  2010  (hereafter  referred  to  as 
the  August  2010  draft  lEO  .Standard 
80705.)  However,  after  the  (ime  2012 
NODA,  DOE  was  made  aware  of  a  more 
recent  draft  version  of  lEC^  Standard 
80705,  which  is  dated  November  25, 
2011  (hereafter  referred  to  as  the 
November  201 1  draft  1E(]  .Standard 


'•lli(!  pluvious  DOI'i  microwiivi!  ovon  lost 
|)i'o(:(!(lun!  iilso  proviitod  lorllio  calculalion  ol 
suvonil  othur  nui.isiiros  ol  consumption, 

inchulin^  cooking  oHicioncy  iind  annu.il  energv 
consuinplion. 


80705.)  DOE  will  therefore  he 
considering  this  newer  draft  version  in 
this  rulemaking. 

'fhe  November  2011  draft  lEf] 

.Standard  80705  includes  ii  new  test 
method  that  continues  to  u.se  w.iter  as 
the  cooking  load.  The  draft  revi.sed  test 
method  involves  measuring  the  energy 
consumption  required  to  heat  water 
loads  of  275  g,  350  g.  and  1000  g,  in  800 
ml.  900  ml,  and  2000  ml  horosilicate 
glass  test  containers, 7  respectively,  by 
45-50  °C  and  50-55  '’C.  The  residts  from 
the  two  different  temperature  rise  tests 
at  each  load  size  are  u.sed  to  linearly 
inter])olate  the  energy  consumption 
required  to  heat  the  load  hv  50  ^C.  'The 
cooking  cycle  energy  consumjition  for 
each  water  load  size  is  then  weighted 
based  on  consumer  usage  to  calculate  an 
average  weighted  per-cycle  cooking 
energy  consumption.  The  weighting 
factors  are  as  follows:  275  g  =  3/11;  350 
g  =  8/1 1 ;  loot)  g  =  2/1 1 .  According  to 
the  November  2011  draft  1E(;  .Standard 
80705,  these  weighting  factors  are 
related  to  average  household  use  and 
represent  typical  loads. 

In  addition  to  tlie  cooking  cycle 
energy  consumption,  the  November 
2011  draft  lEU  .Standard  80705  includes 
methods  for  mea.suring  the  cooling 
down  energy  consumption  for  a  ])eriod 
of  15  minutes  after  the  completion  of  a 
50  °{’  water  load  tem})erature  ri.se 
cooking  cycle.  y\lthough  this 
measurement  method  may  he  applied  to 
all  microwave  ovens,  including  those 
that  revert  hack  to  .standby  mode  or  off 
mode,  the  November  2011  draft  lEf] 
.Standard  80705  notes  that  the  cooling 
down  energy  consumption 
measurement  is  designed  to  measure  the 
energy  t:on.sumption  associated  with 
ventilating  the  microwave  oven  [i.o., 
o])eration  of  a  fan)  to  cool  down  the 
cavity.  The  November  201 1  draft  lEC 
Standard  80705  includes  the  cooling 
down  energy  consumption 
measurement  in  an  informative  annex 
that  is  not  required  to  he  conducted. 

DOE  recognizes  that  the  lEC]  has  made 
changes  to  the  draft  lEC  .Standard  80705 


^Tlii!  Aii<>usl  201(1  (halt  IIX',  .Standard  ()()7().') 
livalualad  lor  tin;  )inu!  2012  NODA  iistid  ii  sinallor 
t(!st  contaiiuM'  lor  llui  27.S  g  wator  lo;id  (400  ml 
capacity)  than  .sixicilual  in  the  Novemher  201  1  drall 
ll'X:  .Standard  (>07t).S  (tiOO  ml  ca])acity.)  Ihicaiist!  tin; 
dinumsions  of  holh  tost  conlaintas  arc  rcason.thly 
simihir.  howmer.  IK)L  l)cli(!V(!s  tlu;  n!pcatal)ilitv 
and  r(!|)rodncihilily  of  the  two  test  contidnors  will 
he  rdativelv  (Hpiivalent. 
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te.stiiig  methods  and  that  these  testing 
methods  may  he  snljject  to  further 
elianges  during  the  IE(]  review  process. 
However,  ilOE  decided  to  consider  the 
methodology  from  the  November  2011 
draft  1E(]  Standard  ()()7().'j  for  potential 
amendments  to  the  1X)E  test  i)rocediire. 
In  the  lime  2012  NODA.  DOE  jnesented 


results  from  testing  to  evaluate  the 
repeatability  of  the  Angn.st  2010  draft 
lEC  Standard  007t).‘i  test  miithods  for 
miiasnring  the  cooking  cvcle  energv 
consumption.  77  FR  33100,  33108-11 
()une  2012).  The  results,  summarized 
in  Table  III. 3,  showed  minimal  test-to- 
test  variation  for  each  water  load  size. 


As  noted  above,  DOE  believes  that  the 
repeatability  and  reproducibility  of  test 
results  using  the  November  2011  draft 
lEC  Standard  0070.'i  wouhl  be  relatively 
eijui valent  to  the  August  2010  draft  lEC 
Standard  0070,'i. 


Table  III.3— June  2012  NODA  Draft  Revised  IEC  Standard  60705  Cooking  Cycle  Test  Results 


Draft  Revised  IEC  Standard  60705  Cooking  Cycle  Test 

275  g  Water 
load 

350  g  Water 
load 

1 000  g  Water 
Load 

Overall 

weighted 

Energy  Consumption  (Wh) . 

Average  . 

37.99 

44.34 

114.90 

56.11 

Min . 

32.54 

39.14 

104.86 

50.35 

Max . 

46.61 

54.68 

130.87 

66.54 

Test-to-Test  Variation — Standard  Error  (%)  . 

Average  . 

1.08 

1.06 

0.44 

0.58 

Min . 

0.05 

0.10 

0.09 

0.03 

Max . 

2.31 

2.59 

0.78 

1.25 

DOE  also  conducted  testing  for  the 
June  2012  NODA  to  evaluate  the  testing 
methods  in  the  August  2010  draft  IEC 
Standard  (i070.'5  for  measuring  the 
cooling  down  energy  consumption  after 
the  com|)letion  of  the  microwave-only 
cooking  cycle.  The  te.st  results  showed 
minimal  variation  in  the  measured 
cooling  ilown  energy  consumption  from 
test  to  test  and  also  betwium  the 
different  load  sizes.  DOE  also  noted  that 
for  all  of  the  units  in  its  test  sam])le, 
which  included  connterto]i  and  over- 
the-range  microwave-only  and 
convection  microwave  ovens,  none 
contained  a  fan  that  ojierated  at  the  end 
of  the  microwave-only  cooking  cycle. 
DOE  noted  that  when  the  door  was 
closed  after  the  load  was  removed  at  the 
end  of  the  cooking  cycle,  the  microwave 
ovens  reverted  back  to  the  standby 
mode.  77  FR  33108,  33111-12  (June  .'5. 
2012). 

D()E  also  noted  in  the  June  2012 
NODA  that  the  European  Committee  for 
Electrotechnical  Standardization 
(CENELEC)  conducted  a  round-robin 
testing  iirogram  to  evaluate  the 
repeataliility  and  reprodncibilitv  of  the 
August  2010  draft  IEC  Standard  8070.'5. 

A  total  of  .'j  mannfacturer  test  labs  and 
.8  independent  te.st  labs  in  Enrojie 
conducted  testing  according  to  the 
August  2010  draft  IEC  Standard  8070.8 
on  4  microwave  oven  models.  I'or  the 
measured  weighted  cooking  cycle 
energy  consumjition.  the  results  showed 
that  the  test-to-te.st  variation  exjuessed 
as  standard  error  within  each  laboratory 
was  on  average  0..88  jiercent  and  the  lah- 
to-lab  variation  was  on  average  2.30 
percent.  For  the  measured  weighted 
cooling  down  energy  consumption,  the 
results  showed  that  the  test-to-test 
variation  expressed  as  standard  error 
within  each  laboratory  was  on  average 


0.24  percent  and  the  lab-to-lah  variation 
was  on  average  8.14  percent.  CENELEC 
determined  that  the  rejieatability  and 
reproducibility  for  botli  the  measured 
weighted  cooking  cycle  energv 
consumption  and  cooling  down  energv 
consum])tion  to  be  acceptable.  77  E’R 
33108,  33111-12  (June  .8.  2012). 

DOE  requested  comments  on  the  te.st 
methods  and  test  results  presented  in 
the  June  2012  NODA.  and  other  i.ssnes 
related  to  measuring  energy 
consumption  of  the  microwave-only 
cooking  mode. 

ADAM  and  VAdiirljiool  both  stated  that 
the  levels  of  repeatability  and 
reproducibility  of  the  August  2010  draft 
IEC,  Standard  80708  were  determined  to 
be  acceptable  by  the  (CENELEC  round- 
robin  test  program.  (AHAM,  No.  18  at 
pp.  2-3;"  Whirlpool,  No.  18  at  p.  1) 
AHAM  and  Whirlpool  commented  that 
if  DOE  proceeds  with  an  active  mode 
te.st  jirocedure  for  microwave  ovens, 
DOE  shoidd  harmonize  with  IEC 
Standard  80708  when  that  revi.sed  test 
procedure  is  complete  for  the  following 
reasons: 

•  Microwave  ovens  do  not  represent 
a  large  amount  of  energy  consumption 
as  comjiared  to  other  jirodncts  and  DOE 
should  therefore  not  direct  its  limited 
resources  to  duplicate  what  another 
group  has  adeijuately  done; 

•  The  August  2010  draft  IEC  Standard 
80708  is  based  on  extensive  testing  and 
considered  both  repeatability  and 
rejnodncibility: 


"A  iioliilioii  in  tlu;  lorm  "AHAM.  Nti.  IK  ill  pp. 
2—.i"  idiMiliiio.s  ii  writtiui  coniiniMit:  (I)  Miidi;  liv  llio 
A.ssociiilion  nl  Hoino  Ap|)liinu:o  Miimdacluror.s:  (2) 
rocordad  in  docuinoni  nuinlinr  IK  that  i.s  liliui  in  tho 
docket  oITIu!  microwave  oven  active  inode  lest 
procedure  rnleinakin(>  (Docket  No.  LLRU-^OIO-BT- 
T1’-()()2:i)  and  aviiilahle  tor  review  ill 
ini  ir.i(,>»n/((//V)n.s-.aov;  and  (:i)  which  appears  on 
pages  2  through  ;i  ordocinneni  nninher  IK. 


•  International  harmonization  will 
provide  clarity  and  consistency  for 
interested  jiarties  and  rerlnce  testing 
burden:  and 

•  l.ssues  related  to  the  te.st  procedure 
are  not  uniipie  to  United  States;  unlike 
some  other  jirodncts,  microwave  ovens 
do  not  vary  significantly  across 
countries.  (AHAM.  No.  18  at  jip.  2-3; 
Whirljjool,  No.  18  at  ]).  1) 

In  the  June  2012  NODA.  DOE 
reipiested  comment  on  whether 
multiple  te.st  runs  using  the  dnift 
revi.sed  IE(]  Standard  80708  should  be 
reipiired.  A.SAP  and  NRDC;  commitnted 
that  lEf'  Standard  708  required  that  the 
te.st  be  conducted  three  times  unless  the 
power  measurement  variability  from  the 
first  two  te.sts  is  snfficientlv  small. 

ASAP  and  NRDC  stated  that  although 
the  draft  revi.sed  IEC  Standard  80708 
does  not  retiuire  multiple  tests,  DOE 
should  maintain  the  requirement  that 
multiiile  tests  be  jierformed  to  maintain 
a  high  degree  of  quality  among  reported 
data.  (ASAP,  NRDC.  No.  17  at  p.  2). 
Wdiirlpool  stated  that  based  on  the 
CENELEC  te.st  results,  testing  each 
product  twice  should  be  sufficient  if  tho 
two  results  show  a  small  variation. 
(Whirlpool.  No.  18  at  p.  2) 

Whirlpool  noted  that  the  cooling  fan 
used  in  connterto])  and  built-in 
microwave  ovens  i.s  typically  rated  at 
20-80  W.  whereas  a  hood  fan  used  for 
cooling  an  over-t he- range  microwave 
oven  is  tyjiicallv  rated  at  100-200  watts 
(W).  Whirl])ool  commented  that  fora 
microwave  oven  with  a  1000  W  rated 
cooking  outjnit,  the  total  energy 
consumption  is  tvjtically  1800  W.  As  a 
result,  the  cooling  fan  for  counterloj) 
and  built-in  microwave  ovens 
rejintsents  1  to  3  percent  of  the  total 
active  mode  energy  consuinjition, 
whereas  tho  hooil  cooling  fan  for  over- 
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tlio-range  microwave  ovens  represents  .'i 
to  It)  jiercent  of  the  total  active  mode 
energv  consumption.  (Whirlpool.  No.  l.'i 
at  p.  3) 

'I’he  Kepuhlic  of  Korea  (Korea) 
ct)nnnente(l  that  water  is  not  an  optimal 
means  of  assessing  tin;  real-world 
(inei’gy  usi;  of  microwave  ov(;ns.  (Korea, 
No.  20  at  |).  2)  DOE  recognizes  Korea’s 
concerns  of  using  water  as  the  test  load. 
However,  as  discussed  later  in  this 
.section.  DOE  is  unaware  of  any  real  or 
simulation  test  loads  that  produce 
rej)eatahle  and  reproducible  test  results. 

\Vhirlj)ool  commented  that  water 
hardness  has  become  an  issue  for  other 
DOE  test  procedures,  hut  it  has  not  been 
thoroughly  evaluatetl  for  microwave 
ovens.  Whirlpool  noted  that  although 
the  water  hardness  was  not  measured 
during  the  CENELEC  round-rohin 
t(;.sting.  whicdi  included  te.st  laboratories 
in  ten  geographical  locations,  the 
normal  variation  in  water  hardness  was 
{'.aptured  lah-to-lah  rejiroducibility  of 
test  results.  (Whirlpool.  No.  l.'i  at  p.  1) 
DOE  agrees  with  Whirlpool  that 
variations  in  water  hardness  wen;  likely 
ca|)tured  in  the  lah-to-lab  te.sting.  Based 
on  the  lah-to-lah  variation  of  2.3t) 
percent  from  the  OENEEEf',  testing,  DOE 
is  not  proposing  amendments  to  the 
microwavj;  oven  test  i)roc(;dur(;  to 
include  re(|uirements  for  the  water 
hardness  n.s(;d  for  te.sting.  DOE  mav 
consider  such  amendments  if  data  is 
made  available  showing  that  the  water 
hardness  has  a  measurable  effect  on  te.st 
re.snlts. 

Based  on  DOE  and  OENELEC  te.sting, 
DOE  agrees  with  AllAM  and  Whirl jk)o1 
that  the  te.st  methods  in  August  2()H) 
draft  lEC  .Standard  ti()7().'i,  and 
(;(juivalently  the  Noveml)(;r  2011  draft 
lEO  .Standard  (i07().‘i.  produce  repeatable 
and  rejnoducible  results.  DOE  is 
proposing  in  today’s  NOPR  to  amend 
the  microwave  oven  test  procedure  to 
inchuh;  i)rovisions  for  measuring  the 
microwave-only  activi;  mode  energy  use 
hasc'd  on  the  November  201 1  draft  iEC 
.Standard  ()070.‘j.  with  the  following 
additional  language  to  clarify  the 
a])])lication  of  these  |)rovi.sions. 

DOE  notes  that  the  current  microwave 
oven  test  procedure  alreadv  includes 
definitions  “built-in”  and 
“freestanding”  to  de.scrihe  certain 
installation  configurations.  DOE  is 
juojjosing  in  today’s  NOPR  to  add  a 
definition  for  “over-the-range”  to 
describe  the  installation  configuration 
for  certain  microwave  ovens  that  are 
intended  to  he  installed  in  the  cabinetry 
above  a  conventional  range  or  cooktop. 
DOE  is  proj)o.sing  to  include  in  the 
definition  that  such  products  an; 
supported  by  surrounding  cabinetry. 


walls,  or  other  similar  structures  on  the 
sides,  top.  and/or  rear  of  the  product. 

DOE  not(;d  in  the  )une  2012  NODA 
that  for  over-the-range  microwave 
ov(;n.s.  all  products  (;(pnj)ped  with  a  fan 
designed  to  vent  air  out  of  the 
microwave  oven  cooking  cavity  offer 
two  installation  configurations:  (1)  .Such 
that  the  vent  fan  exhausts  air  from  the 
cooking  cavity  to  the  outdoors  and  (2) 
such  that  the  vent  fan  recirculates  air 
from  the  cooking  cavity  back  into  the 
r(K)m  (“rec;irc:ulation  configuration”). 

For  the  majority  of  jjroducts  in  DOE’s 
te.st  samj)le,  the  default  installation 
t:onfiguration  for  the  venting  fan  was  for 
air  recirculation  back  into  the  room. 

DOE  is  ])roi)osing  to  amend  section  2.1.3 
in  Ai)pendix  I  to  require  that  over-the- 
range  microwavi;  ovens  he  installed 
with  the  e.xhaust  vent/recirculation  fan 
installed  in  the  recirculation 
configuration  in  accordance  with 
manufacturer’s  instructions.  Ri;(]uiring 
over-th(;-range  microwave  ov(;ns  to  have 
their  vent  fans  installed  in  the 
recirculation  configuration  will  r(;duce 
testing  burden  by  not  r(;(|uiring  specific 
outdoor  venting  pi])es  or  recpiiring  the 
test  room  he  ca])ahh;  of  outdoor  venting 
that  would  be  necessary  if  the  vent  fan 
was  re(|uired  to  In;  installed  in  tin; 
outdoor  exhaust  (.onfiguration.  DOE  also 
notes  that  retpiiring  a  single 
configuration  for  the  v(;nting  fan  will 
provide  a  consistent  measun;ment 
method  for  all  products. 

DOE  notes  that  the  November  2011 
draft  IEC  .Standard  (i07(),'5  s])ecifies  that 
at  the  beginning  of  (;ach  test,  the  oven 
shall  not  have  been  operated  for  a 
period  of  at  lea.st  0  hours.  The 
November  201 1  draft  IEC  Standard 
0070.'!  also  s])ecifies  that  the 
tem])erature.s  of  the  magnetron  and 
power  su])ply  shall  he  within  2  °C  of  the 
ambient  temperature  and  that  forced 
cooling  may  he  used  to  assist  in  cooling 
the  com])onent  temperatures  to  ambient 
conditions.  DOE  notes  that  .sectic)ns  1.12 
and  2.0  in  A])pendix  1  current Iv  specify 
that  all  areas  of  the  appliance  shall 
attain  the  normal  nonojjerating 
temperature  before  any  testing  begins. 
'I’he  normal  nonoperating  temperatun;  is 
defim;d  as  the  temperatun;  that  the 
ajipliance  would  attain  if  it  remained  in 
the  te.st  room  for  24  hours  ±  2.8  "C.  DOE 
recognizes  that  the  range  in  allowable 
tem])erature  specified  in  the  cnrr(;nt 
DOE  test  pr(K:edure  is  slightly  larg(;r 
than  the  range  specified  in  tin; 
November  201 1  draft  lEC  Standard 
0070.1.  However,  DOE  is  unaware  of  any 
data  indicating  that  allowable 
tem])erature  range  will  measurably 
affect  the  repeatability  of  the  test 
procedure.  DOE  believes  that  the 
provisions  in  the  November  2011  draft 


IEC  .Standard  0070.'5  and  the  curr(;nt 
DOE  t(;st  procedure  in  appendix  1  an; 
effectivelv  e(iuivalent.  recpiiring  that  the 
aj)])liance  lx;  at  the  ambient  room 
tem])(;ratun;  |)rior  to  the  start  of  te.sting. 
DOE  also  notes  that  m(;thoils  such  as 
forced  air  cooling  to  attain  the  normal 
nonoperating  temi)eratun;  would  he 
allowed  under  ai)])endix  1.  For  these 
n;asons.  DOE  is  not  pn)])o.sing  any 
am(;ndments  to  the  normal 
nonoperating  tenqieratun;  specified  in 
.sections  1.12  and  2.8  in  a])i)endix  1. 

DOE  notes  that  the  November  201 1 
draft  IEC  .Standard  8070.')  specifies  that 
the  wat(;r  test  load  should  he  ])laced  on 
a  thermally  insulating  ])ad  when  making 
temperature  measurements.  DOE  is 
proposing  in  today’s  NOBR  to  require 
tin;  use  of  an  insulating  j)ad  with  a  heat 
capacity  of  1.30  kilojoule  (k))/kg-K  or 
l(;s.s,  which  is  the  heat  cajjacity  of 
polystyrene.  DOE  notes  that  poly.styrene 
is  a  low-cost  and  readily  availahh; 
material  that  will  effectively  insulate  the 
water  te.st  load  while  making 
temperature  mea,sur(;nu;nts. 

DOE  is  proposing  to  include  te.st 
methods  for  m(;a.suring  the  (;iu;rgy 
consum])tion  of  tin;  fan-onlv  mode 
while  the  microwave  is  cooling  down 
after  the  completion  of  the  microwave- 
only  cooking  cvc;le.  As  noted  above, 
none  of  the  microwave  ovens  in  DOE’s 
te.st  sample  were  e(]ni])])ed  with  a  fan 
that  ojierated  at  the  eiul  of  the 
microwave-only  cooking  cycle  to  cool 
down  the  mic:rowave  oven,  hut  instead 
reverted  hack  to  standby  mode  when  the 
load  was  r(;moved  and  the  door  was 
closed.  However,  DOE  recognizes  that 
then;  may  lx;  microwave  ovens  on  the 
market  or  future  microwave  ovens  that 
c:ould  potentially  operate  in  fan-only 
mode  at  the  end  of  the  microwave-only 
cooking  cycle.  DOE  is,  therefore, 
proposing  to  include  provisions  for 
measuring  the  fan-only  mode  cooling 
down  energy  consumption  only  for 
microwave;  ov(;n.s  ecjuii)ped  with  a  fan 
that  operates  automatically  at  the 
completion  of  the  cooking  cycle  to  cool 
down  the  mi{:rowave  oven.  As  a  result, 
DOE  is  ])ro])osing  to  define  “fan-only 
mode”  as  a  mode  that  is  not  user- 
.selectahle  and  in  which  a  fan  circulates 
air  internally  or  externally  to  the 
microwave  oven  for  a  finite  ])(;riod  of 
time  after  the  end  of  the  cooking  cycle. 

DOE  is  j)ro])osing  that  if  the 
microwave  oven  is  caj)al)le  of  operating 
in  fan-only  mode  while  the  microwave 
is  cooling  down  after  the  comj)letion  of 
the  microwave-only  cooking  cycle,  such 
energy  consumi)tion  shall  hi;  measured 
based  on  the  provisions  in  the 
November  2011  draft  IEC  .Standard 
8070.')  with  the  following  modification. 
After  the  com])letion  of  the  .10  "C 
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toinporature  rise  cooking  cycle,  the  test 
load  would  then  l)e  removed  from  the 
microwave  oven  and  the  door  closed 
within  30  ±  2  seconds  alter  the 
com])letion  of  the  cooking  cycle,  at 
which  point  the  fan-only  mode  energy 
consumption  and  duration  would  then 
he  measured  until  the  end  of  the  fan- 
only  mode.  DOF  recognizes  that  the 
duration  of  fan-only  mode  may  vary 
from  product  to  jnoducd.  DOE  is. 
therefore,  proposing  to  measure  imergy 
use  and  duration  of  the  fan-only  mode 
rather  than  for  a  fixed  ])eriod  of  1 5 
minutes  as  s])ecified  in  the  November 
2011  draft  lEC  Standard  0()7()5. 

DOE  is  not  aware  of  the  typical 
duration  of  fan-only  mode  operation 
after  the  comi)letion  of  the  microwave- 
only  cooking  cycle  because  none  of  the 
microwave  ovens  in  DOE's  test  sample 
o])erated  in  such  a  mode.  DOE 
recognizes  that  for  a  shorter  cycle  time, 
the  duration  of  the  fan-only  mode  mav 
only  he  a  short  jjeriod  of  time.  As  a 
result,  DOE  is  .seeking  coimmait  on 
whether  the  nuiuirement  that  the 
microwave  oven  door  he  clo.sed  within 
30  ±  2  seconds  after  the  completion  of 
the  microwave-only  cooking  cycle  is 
apjji'opriate  for  all  microwave  ovens  to 
accuratelv  measure  the  fan-oidv  mode 
(aiergy  use. 

Although  the  November  201 1  draft 
IE(^  Standard  (i070.'5  does  not  retjnire 
multiple  repeat  test  runs.  DOE  agrees 
with  the  comments  di.scussed  above  that 
r(K|uiring  multi|)le  test  runs  will 
improve  the  accuracy  of  the  te.st  results. 
Based  on  the  ])rovi.sions  in  lEC  Standard 
70.').  DOE  is  jiroposing  to  lauiuire  that 
the  full  microwave-only  te.st  .series  la; 
reijeated  three  times  unless  the  total 
microwave-only  j)er-cycle  energy 
consumption  for  the  second 
measurement  is  within  1.5  jiercent  of 
the  value  obtained  from  the  first 
measurcanent. 

DOE  notes  that  the  proposed 
amendimaits  woidd  renumber  sections 
currently  in  Appendix  1.  As  a  result, 
DOE  is  also  proposing  to  correct  the 
relevant  section  nninhia-  references 
throughout  a})])endix  1. 

2.  Food  Simulation  Mixture  Te.st  Loads 

In  the  June  2012  NODA,  DOE 
conducted  testing  on  a  limited  sample 
of  mitaowave  ovens  using  the 
mica’owave-only  cooking  mode  to 
evaluate  mixtures  that  would  simulate 
food  loads  that  mav  he  reheated  in  a 
microwave,  'flu!  mixtures  were 
composed  of  water  and  basic  food 
ingredients  (/.e.,  fats,  sugars,  salt,  fiber, 
])roteins,  etc.)  with  a  total  combined 
ma.ss  of  350  g.  DOE  selected  the  350  g 
load  size  (using  the  000  ml  borosilicate 
gla.ss  container)  based  on  the  draft 


revi.sed  lEC  Standard  00705  weighting 
factors  for  the  load  size  with  the  highe.st 
fretpiency  of  u.se.  'fhe  ingredients 
composing  each  mixture  were  based  on 
nutritional  lahcds  of  commonlv 
microwaved  foods.  DOE  also  tested 
mixtures  with  only  one  or  two  key 
ingr(!dient.s  to  evaluate  whether  the 
repeatability  could  he  imj)roved  by 
limiting  the  number  of  ingredients,  'fhe 
results  from  this  testing  showed  a  higher 
rangi!  and  average  test-to-test  variation 
compared  to  the  water-only  load  and 
compared  to  the  results  using  the 
August  2010  draft  lEC  Standard  00705 
test  method.  77  FR  33100,  33113  ()une 
5,  2012). 

In  the  )une  2012  NODA,  DOE 
requested  comment  on  the  suitability  of 
using  acdual  or  simulated  food  loads  for 
testing.  AHAM  and  VVhirlj)ool 
commented  that,  ha.sed  on  DOE’s  test 
results  and  the  reasons  outlined  in  their 
previous  comments  on  the  October  2011 
Rid,  real  and  simulation  food  loads  do 
not  ])roduce  repeatable  or  reproducible 
results.  AHAM  and  Whirlpool  akso 
addeil  that  (.ENELEC  previously 
sponsored  a  study  that  examined 
diffenmt  food  loads,  including  nxd  food, 
artificial  food,  and  salt  water,  and 
conclmhul  that  food  loads  cannot  meet 
their  retjuirements  of  repeatability  and 
re])roducihility.  (AHAM,  No.  18  at  ]).  2; 
\Vhirlj)ool,  No.  15  at  pp.  1, 3-4)  R.F. 
Schiffmann  Associates,  Inc. 
(Schiffmann)  commented  that  all 
natural  food  materials,  whether 
chemically  modified  or  not,  are  derived 
from  a  living  material,  which  may 
change  with  time  of  year,  growing 
loc:ation,  weather  conditions,  and 
storage  conditions,  and  thus  cannot  he 
standardized.  Schiffmann  also  .stated 
that  food  simulants  may  he  a  viable 
alternative,  hut  at  minimum,  the 
following  properties  must  be 
maintained  from  sainjile  to  sam])le  to 
ensure  statistically  reproducible 
materials  and  ixmditions; 

•  Moisture  level.  ])H.  water  activity, 
viscosity,  and  .salinity  from  sample  to 
sample; 

•  Shape,  dimensions,  weight,  and 
phase; 

•  If  the  sinudant  is  in  the  form  of  an 
emulsion  or  colloidal  suspension,  the 
particle  size  of  the  di.scontinuous  phase 
or  suspended  particles; 

•  Ionic  strength; 

•  Location  within  the  microwave 
oven  and  heating  time  from  te.st  to  te.st; 
and 

•  'fhe  amount  of  time  between  tests; 
(Schiffman,  No.  19  at  p.  1-2) 

ASAF  and  NRDC  commented  that 
ro])eatahility  and  reproducibility  of  the 
te.st  procedure  are  critical,  and 
achieving  them  may  he  at  the  expense 


of  testing  rej)re.sentative  food  loails. 

ASAF  and  NRDC’  stated  that  the  active 
mode  energy  savings  for  microwave 
ovens  may  not  ju.stifv  the  added  te.st 
prt)cedur(;  devtdopment  effort  to 
determine  the  o])timal  simulated  food 
load.  (ASAF  NRIXL  No.  17  at  p.  1). 

Korea  stated  that  if  real  food  is  used 
for  testing,  the  results  need  to  he 
repeatable  and  rejiroducihle  by 
standardizing  the  com})o.silion  of  food 
.sam])les  used.  Korea  .stated  that  DOE 
would  also  need  to  ensure  that  the 
.standardized  food  samples  are  readily 
available  at  a  reasonable  cost.  (Korea, 

No.  20  at  p.  2) 

Ba.sed  on  DOE’s  te.st  results  and  the 
comments  from  interested  parties  in 
response  to  the  June  2012  NODA,  DOE 
is  not  pro])osing  amendments  in  today’s 
NOFR  to  nKiuire  the  u.se  of  real  or 
simulated  food  loads.  If  data  are  made 
available  for  any  real  or  simulated  food 
loads  showing  rej)eatahle  and 
reproducible  results,  DOE  may  consider 
amendments  to  the  DOE  microwave 
oven  te.st  procedure  at  that  time. 

E.  Specifications  for  the  Test  Methods 
and  Measnrenients  for  Convection 
M  i  era  wave  Oven  s 

In  today’s  NOFR,  DOE  is  ])ropo.sing 
te.st  methods  for  measuring  the  active 
mode  energy  consumption  of 
convection  microwave  ovens.  DOE  is 
|)ropo.sing  to  measure  the  energy 
consumption  of  the  microwave-onlv 
cooking  mode  for  convection  microwave 
ovens  using  the  te.st  procedures 
described  above  in  section  1I1.D.1.  DOE 
is  pro])o.sing  to  measur(!  the  energy 
consumption  of  the  convection-only 
cooking  moile  for  convection  microwave 
ovens  based  on  the  DOE  conventional 
ovens  test  jjrocedure  in  10  CFR  j)art  430. 
suhjjart  B.  Appendix  1,  with  added 
clarifications  and  changes.  Finally,  DOE 
is  j)ropo.sing  to  calcidate  the  energy 
consumption  of  the  convection- 
microwave  cooking  cycle  by 
aj)portioning  the  microwave-only  mode 
and  convection-only  mode  energy 
consum])tion  measurements  ba.sed  on 
typical  consumer  use. 

In  tin;  )une  2012  NODA.  DOE  not(;d 
that  convection  microwave  ovens 
typically  can  he  operated  using  the 
microwave-oidy  cooking  mode, 
convection-only  cooking  mode,  and 
convection-microwave  cooking  mode. 
DOE  investigated  whether  testing 
proc.edures  could  he;  develo])ed  to 
evaluate  the  c:onvection-microwave  and 
convection-only  cooking  modes  of 
convection  microwave  ovens.  77  FR 
3310(),  33114  (June  5.  2012). 

In  response  to  the  June  2012  NODA, 
ASAF  and  NRDCi  commented  in  support 
of  developing  test  methods  for 
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measuring  the  energy  eonsinnption  of 
convection  microwave  ovens  to  l)etter 
differentiate  jirodncts  availal)le  on  the 
market  based  on  efficiency  and  design 
o|)tions.  ASAl’  and  NRD(^  also 
commented  that  all  inherent 
assumptions  should  he  justified  with 
field  iKsage  data,  surveys,  or  other  data 
.soim;es,  and  (luestion  the  benefits  of 
adopting  a  test  j)rocedure  before  such 
information  has  been  collected.  (ASAP 
&  NRDC.  No.  17  at  pj).  1-2)  All  AM  and 
Whirlpool  stated  that  because  the 
convection  microwave  ovens 
rej)resented  4.1  percent  of  total 
microwave  oven  shipments  in  2010  and 
h(!cause  the  draft  revi.sed  lEC  Standard 
()070.'>  does  not  include  te.st  i)rocedures 
for  the  convetlion-microwave  cooking 
mode.  DOE  should  not  develop  a  test 
procedure  for  convection  microwave 
ovens.  (All AM.  No.  18  at  j).  3: 

Whirlpool  No.  l.'j  at  jip.  1.  .'i) 

Bascid  on  the  information  from  AHAM 
and  Whirl])ool  that  convection 
inifTowax'e  ovens  repnjsent 
a])])roximately  4.1  jjercent  ofU.S. 
microwave  oven  shijjments  and  data 
from  Appliance  Magazine  showing 
;)..'i.12  million  microwave  oven 
shipments  in  21)11.’*  convection 
microwave  ovens  r(;])re.sent  nearly 
4()(),()()()  annual  shii)ments.  DOE  ' 
heli(!ves  that  convection  microwave 
ovens  therefon;  repre.sent  a  significant 
number  of  shipments  and  warrant 
separate  te.st  methods.  The  estimates  of 


the  annual  energy  u.se  of  the  different 
cooking  modes  for  a  typical  convection 
microwave  oven,  j)resented  below  in 
section  III.F.  show  that  the  convection- 
only  cooking  mode  and  convection- 
microwave  cooking  mode  (aiergy 
consumption  account  for  a  significant 
portion  of  the  total  annual  energy 
consum])lion  forthe.se  products  (28.2 
percent  and  Ki.t)  percent,  respectively). 
DOE  also  notes  that,  for  the  reasons 
di.scu.ssed  in  .section  III. Cl.  the  test 
methods  for  measuring  the  convection- 
onlv  and  convection-microwave  cooking 
energy  u.se  are  not  unduly  burdensome 
to  conduct.  For  the.se  reasons,  DOE  is 
proposing  amendments  to  measure  the 
convection-only  cooking  and 
convection-microwave  cooking  energy 
u.se  in  convection  microwave  ovens. 

1.  Convection-Only  Cooking  Mode 

DOE  investigated  whether  a  testing 
procedure  could  he  develo})ed  to 
evaluate  the  convection-onlv  cooking 
mode  of  a  convection  microwave  oven. 
For  the  )une  2012  NODA,  DOE 
develo])ed  a  te.sting  method  based  on 
the  DOE  conventional  cooking  products 
t(!.st  ))roc:edure  for  conventional  ovens  in 
10  CFR  part  430.  suh|)art  B,  appendix  1. 
to  measure  the  energy  con.sum])tion  of 
the  convection  cooking  mode  for 
convection  microwave  ovens.  The  DOE 
conventional  oven  te.st  procedure 
involves  setting  the  tem])erature  control 
for  the  convection  cooking  cycle  such 


that  the  temperature  inside  the  oven  is 
32.*)  ±  .*5  °F  higher  than  the  room  ambient 
air  temi)erature  (77  ±  5)  °F).  An  8..'')  ±  0.1 
pound  cylindrical  aluminum  te.st  block 
is  then  heated  from  ambient  room  air 
temperature  ±  4  °F  until  the  te.st  block 
temi)erature  has  increased  234  °F  above 
its  initial  tem])erature.  The  measured 
energy  consum])tion  is  used  to  calculate 
the  cooking  efficiency  and  energy  factor. 
77  FR  33100,  33118  (')nne  5.  2012). 

In  the  june  2012  NODA,  DOE  iu)ted 
that  the  cavity  temperature  reciuirement 
of  32.'i  ±  .*)  °F  higher  than  the  room 
ambient  air  temperature  would  result  in 
a  temperature  setting  close  to  400  °F. 
Based  on  DOE’s  review  of  products 
currently  available  on  the  IJ.S.  market, 
a  numher  of  convection  microwave 
ovens  do  not  have  a  400  °F  temjjerature 
.setting,  hut  all  conv(!ction  microwave 
ovens  that  DOE  surveyed  have  a  37.'!  °F 
temperature  setting.  As  a  result,  DOE 
modified  the  te.st  method  to  conduct 
this  te.sting  using  a  temperature  control 
.setting  of  375  °F’  to  heat  the  aluminum 
test  block  to  234  °F  above  its  initial 
temperature.  In  addition,  DOE  also 
specified  that  the  aluminum  te.st  block 
he  placed  on  the  metal  cooking  rack 
provided  by  the  manufacturer.  77  FR 
33100,  33118  dime  5.  2012).  The  results 
from  this  testing,  snnnnarized  in  Table 
III. 4,  showed  minimal  test-to-test 
variation  for  the  convec:tion-only 
cooking  cycle. 


Table  111.4— June  2012  NODA  Convection-Only  Cooking  Cycle  Test  Results 


Convection- 
only  cooking 
cycle 


Cooking  Efficiency  (%)  . 

Average . 

9.06 

Min  . 

6.51 

Max  . 

12.42 

Test-to-Test  Variation — Standard  Error  (%) . 

Average . 

1.30 

Min  . 

0.68 

Max  . 

2.11 

With  regards  to  the  234  °F’ 
temj)erature  rise  used  in  the  convection- 
only  test  method.  Whirlpool  commented 
in  resj)onse  to  the  )une  2012  NODA  that 
if  the  intent  is  to  accommodate 
convection  microwave  ovens  that  fall  25 
°F  short  of  the  tem])eratnre  rise 
specified  in  the  DOE  conventional  oven 
t(!.st  procedure,  an  adjustment  of  100  °F 
.seems  illogical.  (Whirl])ool.  No.  15  at  p. 
0)  DOE  notes  that  it  is  not  considering 
adjusting  any  temperatures  hv  100  °F. 
DOE  clarifies  that  the  temperature 
control  would  he  set  using  the  user 


interface  controls  to  375  °F,  and  that  the 
temperature  ri.se  of  the  te.st  block  during 
the  te.st  cycle  would  he  234  °F  above  the 
initial  block  temperature. 

In  the  )une  2012  NODA.  DOE 
re(]ue.sted  comment  on  whether  the 
cooling  fan  energy  con.sumj)tion  should 
he  included  in  the  efficiency  metric  for 
convection  microwave  ovens.  ASAP  and 
NRDO  comimmted  that  DOE  should 
retjuire  the  measurement  of  cooling  fan 
energy  u.se  for  both  microwave-onlv, 
and  convection  microwave  ovens.  ASAP 
and  NRDO  (piestioned  the  logic  of 


measuring  the  cooling  fan  energy 
con.sum])tion  for  a  specific  period  of 
time  (/.e..  15  minutes)  instead  of 
measuring  the  energy  consumjjtion  until 
the  cooking  cavity  dro])s  by  a  certain 
tem])erature  difference.  (ASAP  NRDO, 
No.  17  at  p.  2)  Whirl])ool  c:ommented 
that  requiring  the  measurement  of  the 
fan-only  mode  cooling  down  energy 
con.sum])tion  would  add  considerable 
test  burden  to  measure  a  very  small 
amount  of  energy  in  a  very  small 
|)roduct  segment  and  would  not 


''■■(iOlh  /Xnnuiil  .'\pj)liaiK;t!  Industry  Konjcast." 
Appliance  Market  l{estHm:h  liepoil.  Appliance 
Ma<>azine.  .May  2012. 
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contribute  to  goal  of  national  energy 
savings.  (Whirlpool,  No.  l.'i  at  p.  (i) 

IJa.sed  on  the  test  results  and  analysis 
discussed  above.  DOE  is  proposing 
amendments  to  the  microwave  oven  test 
procedure  in  Api)en(lix  1,  to  include  lest 
methods  for  measuring  the  active  mode 
energy  consum])tion  for  conv(!ction-only 
cooking  mode  for  convection  microwave 
ovens  based  on  the  test  methods 
described  above,  with  the  following 
additional  clarifications. 

DOE  notes  that  in  the  January  2013 
Final  Ruh;  for  the  microwave  oven 
.standby  and  off  mode  test  procedure, 

DOE  amended  the  microwave  oven  test 
procedure  to  provide  a  definition  of 
convection  microwave  oven  in  10  (iFR 
430.2.  The  amendment  defines 
convection  microwave  ovens  as  a 
microwave  oven  that  incorporates 
convection  features  and  anv  other 
means  of  cooking  in  a  single 
compartment.  78  ER  401  .'S,  4018  ()an.  18, 
2013).  DOE  believes  that  the  definition 
for  convection  micaowave  ovens  is  also 
suitable  for  today’s  propo.sed 
amendments,  and  is  not  jjroposing  to 
amend  this  definition. 

DOE  is  ])roj)osing  to  recpure  that  if  the 
convection  microwave  oven  allows  for 
the  turntable  to  he  turned  on  or  off.  the 
aj)pliance  shall  he  tested  with  the 
turntable  turned  on.  DOE  notes  that  the 
turntable  is  typically  turned  on  hv 
default,  and  as  a  result,  is  likely  the 
most  common  configuration  used  by 
consumers.  DOE  believes  this  will 
provide  a  consistent  and  com])arahle 
test  method  from  jiroduct  to  ])roduct. 

DOE  recognizes  that  different 
microwave  ovens  may  have  different 
fan-only  mode  durations.  As  a  residt, 
DOE  is  j)roposing  in  today’s  NOPR  to 
recpiire  that  the  energy  use  and  duration 
of  the  fan-only  mode  he  measured  at  the 
end  of  th(!  convection-only  cooking 
cycle  until  the  completion  of  the  fan- 
only  mode.  Based  on  DOE’s  testing,  the 
duration  of  the  fan-only  mode  was 
h(!tween  0  and  7  minutes.  DOE  believes 
the  added  testing  time  to  measure  fan- 
only  mode  is  minimal  compared  to  the 
overall  convection-only  cooking  test 
cycle  length,  which  was.  on  average, 
a])proximately  73  minutes  among  the 
units  in  DOE’s  test  sainjile.  As  a  result, 
the  propo.sed  recpurement  to  measure 
the  fan-only  mode  would  add  little  to 
the  overall  testing  burden. 

DOE  is  i)roj)osing  to  add  new  .sections 
4.4.7  and  4.4. 7.1  in  Ai)])endix  1  to 
calculate  the  convection  microwave 
oven  convection-only  cooking  cycle 
energy  consumption  using  the  same 
basic  calculations  used  for  convection 
ovens  .s])ecified  in  10  CFR  part  430, 
suhpart  B,  appendix  1,  .sections  4.1.1  and 
4. 1.1.1.  DOE  is  proposing  to  add  the 


calculated  convection-only  cooking 
cycle  energy  consumption  and  the 
measured  fan-only  mode  energy 
consumption  to  calculate  the  total 
convection-only  mode  energy 
t:ou.sumi)tion.  DOE  is  akso  proposing  to 
a|)ply  a  field  use  factor  to  the 
calculation  of  the  convection-onlv  mode 
energy  consumjjtion  to  account  for  the 
ty])ical  consumer  use  of  this  cooking 
mode.  DOE  determimid  the  field  use 
factor  ha.sed  on  the  (piotient  of  the 
average  convection-only  cooking  cycde 
length  ha.sed  on  consumer  use  data 
])resented  in  .section  III.O  (18.70 
minutes)  divided  by  the  average 
measured  convection-only  cooking 
cycle  test  length  for  the  units  in  DOE’s 
test  .sample  (72.08  minutes).  Ba.sed  on 
this  information.  DOE  is  jjroposing  a 
convection-onlv  cooking  field  use  factor 
of  0.20. 

Similar  to  the  jnoposed  j)rovi.sions  for 
the  microwave-only  cooking  mode,  DOE 
is  projjosing  to  require  that  the 
convection-only  test  he  repeated  thr(u; 
times  unless  the  total  convection-onlv 
])er-cyc;le  energy  consumption  for  the 
second  measurement  is  within  1..'5 
])ercent  of  the  value  obtained  from  the 
first  measurement.  DOE  notes  that  the 
l)ropo.sed  recjuirement  for  multij)le 
rej)eat  test  runs  would  im])rove  the 
accuracy  of  the  test  nnsults. 

2.  Oonvection-Microwave  Oooking 
Mode 

In  the  lime  2012  NODA,  DOE 
presented  test  results  to  evaluate  test 
loads  and  test  methods  for  measuring 
the  energy  use  of  the  convection- 
microwave  cooking  mode  using  real 
food  loads.  The  te.st  results  for  real  food 
loads  showed  high  test-to-test  variation 
for  all  of  the  loads  tested.  DOE  noted  in 
the  June  2012  NODA  that  in  addition  to 
the  issues  with  test-to-test  rejieatahility, 
the  lah-to-lah  reproducihility  would  akso 
he  difficult  to  maintain  because 
different  foods  are  produced  under 
different  conditions  (;.e.,  climate, 
geogra])hy,  growing  conditions, 
genetics,  breeding,  etc.)  77  FR  33100, 
3311.'5-10  (lime  .'3,  2012).  DOE  also 
evaluated  a  food  simulation  load,  the 
TX-l.ll  solidifying  powder,  using  the 
same  basic  te.st  method  as  descrihed 
above  for  the  shortening  tests.  'I’he  )une 
2012  NODA  te.st  results  again  showed 
high  levels  of  test-to-test  variation.  77 
FR  33100,  33110-8  (lime  5,  2012). 

In  the  )ime  2012  NODA,  DOE 
requested  comment  on  the  suitahility  of 
incorjiorating  real  and  simulation  food 
loads  for  measuring  the  energy  use  of 
convection  microwave  ovens.  VVhirliJool 
commented  that  there  is  no  known  te.st 
procedure  or  test  load  that  is 
appropriate  for  convection  microwave 


ovens.  Whirljjool  .stated  that  food  loads 
are  not  appropriate  for  the  reasons  they 
jirovided  in  respon.se  to  the  Dctoher 
2011  RFl.  and  that  water  loads  are  not 
appropriate  for  convection-onlv  cooking 
mode  because  temjjeratures  are  much 
higher  than  the  boiling  temperature  for 
water.  Whirlpool  akso  commented  that 
lE(i  Standard  (i()3.'i0,  “Household 
electrical  cooking  ajij)liance.s — Methods 
for  measuring  performance;,’’  is  not 
apjilicahle  for  a  microwave  ovcin 
hecau.se  thermocouples  are  required  to 
he  used  to  measure  the  temperature  of 
the  stone  test  load  during  heating. 
According  to  Whirlpool,  such 
measurements  are  not  allowed  in 
microwave  ovens  because  the 
thermocouples  will  at;t  as  antennae  and 
the  resulting  microwave  leakage  would 
reach  unacciiptahle  levels.  In  addition. 
Whirlpool  .stated  that  the  microwave 
oven  turntable  would  make  temperature 
measurements  during  luiating  difficult 
or  even  impossible.  (Whirlpool.  No.  l.'i 
at  p.  4) 

Whirlpool  akso  commented  that  the 
te.st-to-test  variation  for  both  real  and 
simulated  food  loads  presented  by  DOE 
in  the  (une  2012  NODA  is  too  high  to 
allow  for  a  repeatable  and  reproducible 
test  ])rocedure.  Whirljiool  noted  that  for 
real  foods,  the  variation  will  likely  he 
much  higher  when  including  variation 
in  time  of  the  year  and  geograjihical 
location  of  the  food  jiroduction.  as  well 
as  lah-to-lah  variations.  (Whirlpool.  No. 
I.'i  at  p.  4)  Whirlpool  akso  stated  that  it 
had  ])reviou.sly  conducted  tests  using 
gels  as  a  food  simulation  load,  hut 
abandoned  them  due  to  several  issues 
related  to  measuring  accuracy  and 
repeatability,  and  the  ovi;rly 
burdensome  and  time-consuming 
process  of  prejiaring  the  te.st  loads. 
(Whirlpool,  No.  l.'S  at  p.  .'3)  As  di.scu.ssed 
in  section  III.C.  AHAM  and  Schiffmann 
akso  commented  that  u.se  of  actual  or 
simulated  food  loads  for  cooking  energy 
consumjjtion  measurements  does  not 
produce  repeatable  or  rej)roducihle 
results.  (AHAM.  No.  18  at  p.  2; 
Schiffmann,  No.  19  at  pu.  1-2) 

Based  on  the  te.st  re.suits  in  the  )une 
2012  NQDA,  DOE  agrees  with 
commenters  that  te.st  methods  using 
actual  or  simulated  food  loads  do  not 
])roduce  repeatable  or  reproducible 
results.  DOE  akso  agrees  that  using 
thermocouples  during  a  convection- 
microwave  cooking  cycle  would  not  he 
approjiriate  due  to  safety  concerns.  As 
a  result,  DOE  is  not  proposing 
amendments  to  re(|uire  the  u.se  of  real  or 
simulation  food  loads  for  measuring  the 
energy  consumption  of  convection 
microwave  ovens. 

In  the  )une  2012  NODA,  DOE  .stated 
that  it  mav  consider  using  the  results 
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Iroin  the  mierowave-only  cooking  and 
convection-only  cooking  te.st 
in(!asnreinents  to  calculate  the 
convection-microwave  cooking  cycle 
energv  consumption.  77  l-’R  33108. 

33110  ()nne  .'i.  2012).  AH  AM 
commented  that  measuring  the 
microwave-onlv  and  convection-oidv 
cooking  modes  sejiarately  and 
a|)|)ortioning  the  energy  n.se  to  calculate 
tlu!  per-cycle  (mergy  nsi;  for  the 
convection-microwave  cooking  mode 
would  he  too  hnrdensome  comi)ared  to 
the  trivial  enei'gv  savings  associated 
with  convection  microwave  ovens. 
(AHAM.  No.  18  at  p.  3) 

B(!canse  HOP  was  unal)le  to  identify 
a  te.st  load  that  produced  r(;peatal)le  and 
re|)n)dncihle  results  for  the  convection- 
microwave  cooking  mode,  DOE  is 
proj)osing  to  use  the  results  from  the 
microwave-only  and  convection-only 
cooking  cycle  tests  to  determine  the 
convection-microwave  cooking  cycle 
energy  consumption.  First,  hecau.se  the 
convection-microwave  cooking  cycle 
length  is  difhnent  from  the  microwave- 
only  and  convection-only  cooking  cycle 
lengths.  DOE  is  pro})osing  to  apj)ly  a 
field  n.se  adjiistiiKMit  to  both  the  pta- 
cycle  microwave-only  and  c;onvection- 
only  cooking  energv  consumption.  The 
ficdd  use  adjustment  would  he  based  on 
the  ratio  of  the  convection-microwave 
cooking  cycle  length  to  either  the 


microwave-only  cvcle  hmgth  (l.'l.OO/ 

2. .'54  =  .'5.91)  or  convection-only  cooking 
cycle  length  (1  .'5.00/1 8.70  =  0.80)  based 
on  lh(!  consumer  use  data  pre.s(;nted  in 
.section  III.H. 

DOE  is  ])roposing  that  tin;  iMU'-cycle 
convection-microwave  cooking  mode 
emagv  consumption  would  tlum  he; 
calculated  by  apportioning  the 
microwave-only  cooking  emn’gy 
consnm])tion  and  convec;tion-onlv 
cooking  energy  consumption  hascal  on 
the  amount  of  time  ty|)ical  convection 
microwave  ovens  use  each  cooking 
mode  during  a  convection-microwave 
cooking  cycle.  DOE  noted  in  the  )nne 
2012  NODA  that  for  the  majority  of 
microwave  ovens  in  its  test  sample,  the 
default  jirogram  .setting  for  convec:tion- 
microwave  cooking  only  requires  the 
user  to  .set  the  overall  cooking  time,  and 
the  product  cycles  hetw(ien  microwave- 
only  cooking  and  convection-only 
cooking.  The  nominal  amount  of  time 
spent  microwave-only  cooking  and 
convection  oidy  cooking  for  each 
individual  microwave/convection  cvcle 
varies  from  model  to  mochd.  However 
DOE  noted  that  for  an  overall  single 
cooking  cvcle,  the  microwave-only 
cooking  accounted  for  30  percent  of  the 
cooking  time  and  c.onv(!ction-only 
cooking  accounted  for  the  remaining  70 
|)ercent  of  the  total  cooking  time  per- 
cycle  on  average  for  all  of  the  units  DOE 


te.sted.  77  FR  33100,  33114  ()une  ."I. 

2012).  As  a  result.  DOE  is  j)ropo.sing  to 
use  weighting  factors  of  30  ])ercent  for 
microwave-oidy  cooking  and  70  j)ercent 
for  convection-oidy  cooking  to  calculate 
the  average  per-cycle  convection- 
microwave  cooking  energy 
con.snmj)tion. 

F.  Xlddsiiras  oj  Fiwrgy  (X)nsiiinplion 

In  today’s  NOPR.  DOE  is  j)roposing  to 
adopt  an  integrated  annual  energy  n.se 
metric  that  combines  the  active  mode 
energy  con.sum])tion  of  each  possible 
cooking  mode  (/.e..  microwave-only 
cooking,  convection-only  cooking,  and 
convection-microwave  cooking)  with 
the  standby  and  off  mode  energy 
consumption. 

In  order  to  develop  an  integrated 
metric  that  c;omhines  the  active  mode 
energy  consnm])tion  of  each  ])os.sil)le 
cooking  mode  with  the  standby  and  off 
mode  energy  consum])tion.  DOE 
evaluattul  the  data  from  the  consumer 
use  survey  conducted  by  LBNL, 
presented  in  section  III.D.  In  addition, 
DOE  also  estimated  the  average  power 
consumption  for  each  operating  mode 
ha.sed  on  its  testing.  Baseil  on  this  data, 
DOE  calculated  the  estimated  annual 
energy  use  for  each  operating  mode.  The 
nisnlts  of  this  analvsis  are  pnisented  in 
Table  III. .'5  and  Table  Ill.O. 


Table  II 1. 5— Estimate  of  Consumer  Use  for  Microwave-Only  Ovens 


Mode 

Cycle  length 
{min) 

Number  of 
annual  cycles 

Annual  hours 
{hours) 

Average  power 
(W) 

Annual  energy 
use  {kWh) 

Microwave-Only  Cooking  . 

Microwave-Only  Fan-Only  Mode  . 

Stand  by /Off  . 

2.62 

0 

1026 

0 

44.9 

0 

8715.1 

1582.7 

0 

2.7 

71.063 

0 

23.531 

Table  1 1 1. 6— Estimate  of  Consumer  Use  for  Convection  Microwave  Ovens 


Mode 

Cycle  length 
(min) 

Number  of  an¬ 
nual  cycles 

Annual  hours 
(hours) 

Average  power 
(W) 

Annual  energy 
use  (kWh) 

Microwave-Only  Cooking  . 

2.54 

842 

35.7 

1582.7 

56.502 

Convection-Only  Cooking  . 

18.70 

101 

31.7 

1299.4 

41.191 

Convection- Microwave  Cooking  . 

15.00 

69 

17.3 

1421.3 

24.588 

Microwave-Only  Fan-Only  Mode  . 

0 

0 

0 

0 

0 

Convection-Only  Fan-Only  Mode  . 

*1.10 

101 

1.9 

39.1 

0.074 

Convection- Microwave  Fan-Only  Mode . 

Stand  by /Off  . 

*0.88 

69 

1.0 

8672.4 

39.1 

2.7 

0.039 

23.415 

"The  consumer  use  estimates  are  based  on  a  microwave  oven  that  is  capable  of  operating  in  fan-only  mode.  The  average  fan-only  mode  cycle 
length  was  determined  based  DOE's  testing  of  the  convection-only  cooking  mode  scaled  based  on  the  difference  between  the  measured  test 
procedure  cycle  length  and  the  average  consumer  cycle  length. 


DOE  is  proposing  to  use  the  estimates 
of  consumer  use  for  each  operating 
mode  ])resented  in  Table  111. .'5  and  Table 
III.O  tr)  calculate  tlu!  total  annual  energy 
cunsum])tion  for  both  microwave-only 
ovens  and  convection  microwave  ovens. 
DOE  proposes  to  amend  tlu:  microwave 
oven  test  procedure  to  determine  the 


annual  energy  n.se  as.sociated  with 
microwave-only  ovens  by: 

(1)  (ialculating  the  product  of  the  total 
weighted  microwave-only  j)er-cycle 
energy  consumption  and  the  number  of 
annual  microwave-only  cooking  cycles 
for  microwave-oidy  ovens: 


(2)  (Calculating  the  ])roducts  of  the 
average  standby  and  off  mode  power 
and  the  allocated  annual  hours  for  each 
re.s))ective  mode; 

(3)  Summing  these  results:  and 

(4)  Multiplying  the  sum  by  O.OOl  to 
convert  from  \Vh  to  kWh. 
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DOE  ])roj)oses  to  amend  the 
microwave  oven  test  procculnre  to 
determine  the  annual  enmgv  use 
associated  witli  convection  microwave 
ovens  by: 

(1)  Oalcnlating  the  products  of  the 
microwave-only  mode,  convection-onlv 
mode,  and  convection-microwave  mod(; 
per-cycle  energy  consnm|)tion  and  the 
allocated  hours  ior  each  mode  for 
convection  microwave  ovens: 

(2)  Oalcnlating  the  products  of  the 
average  standby  and  off  mode  power 
and  the  allocated  annual  hours  for  each 
respective  mode: 

(.3)  Slimming  these  results:  and 

(4)  Multiiilying  the  sum  by  O.OOl  to 
convert  from  VVh  to  kWh. 

The  total  number  of  standby  mode 
and  off  mode  hours  would  he  eipial  to 
the  total  number  of  non-active  mode 
hours.  This  would  he  calculated  as  the 
nnmher  of  total  hours  in  a  year  (87(50) 
minus  the  average  cooking  cycle  times 
based  on  consumer  use  and  the  fan-only 
mode  times  (if  a  product  is  cajiahle  of 
fan-only  mode)  for  each  cooking  mode. 
Hecan.se  the  convection-only  cooking 
fan-onlv  mode  time  measured  under  the 
jiropo.sed  test  prot:edure  would  he  based 
on  a  longer  cooking  cycle.  DOE  is 
])ro|)osing  to  scale  the  fan-only  mode 
time  using  the  convection-onlv  cooking 
cyclo  length  field  use  factor  (eipial  to 
0.2(5)  di.scussed  above  in  section  lll.E.l. 
DOE  also  oh.served  that  microwave 
ovens  that  o])erate  in  fan-only  mode 
after  the  convection-onlv  cooking  cvcle 
akso  o])erate  in  fan-only  mode  after  the 
convection-microwave  cooking  cvcle. 
Because  the  length  of  the  fan-only  mode 
is  based  on  either  the  cavity  temjierature 
or  a  fixed  duration  based  on  the  cooking 
cycle  length.  DOE  believes  that  the  fan- 
only  mode  time  would  likely  he 
eijuivalent  for  a  convection-only 
cooking  ami  convection-microwave 
cooking  cycle  of  the  same  length.  As  a 
result.  D()E  is  proposing  to  use  the 
convection-only  cooking  fan-only  mode 
time,  hut  further  .scaled  by  the 
difference  between  the  average 
convection-microwave  cooking  cycle 
length  and  convection-only  cooking 
cycle  length  based  on  the  c:onsumer  use 
data  (l.'j.OO  minutes/1 8.70  minutes). 

DOE  is  unaware  of  any  microwave 
ovens  currently  available  on  the  IJ.S. 
markiit  that  are  capable  of  operating  in 
both  standby  mode  and  off  mode.  As  a 
result,  DOE  is  not  awari;  of  any  data 
available  to  determine  the  a])j)roj)riate 
s])lit  of  annual  non-active  mode  hours 
between  standby  mode  and  off  mode  for 
products  that  are  capable  of  operating  in 
both  modes.  DOE  is  proposing  in 
today's  NOPR,  therefore,  to  split  the 
total  hours  evenly  between  standby  and 
off  modes  for  those  ]jroducts  capable  of 


functioning  in  both  modes.  DOE 
heliev(!s  this  would  jirovide  an 
incentive  to  manufacturers  to  offer  au 
energy  saving  feature  that  allows 
consumers  to  manually  select  between 
standby  mode  and  off  mode.  If  data  is 
made  available  that  indicates  a  different 
allocation  of  hours  between  standby  and 
off  mode.  DOE  may  consider  revising 
this  allocation. 

(j.  (A)mplianc(i  With  Other  EPCA 
liaquirenwnts 

1.  Test  Burden 

IdTiA  reipuriis  that  test  procedures 
shall  he  reasonably  designed  to  produce 
test  results  which  measure  energv 
efficiency,  energy  use.  or  e.stimated 
annual  operating  cost  of  a  covered 
product  during  a  representative  average 
use  cycle  or  period  of  use.  Test 
procedures  must  akso  not  he  unduly 
Inirdensome  to  conduct.  (42  IJ.S.C. 
(5293(h)(3)) 

In  the  )une  2012  NODA.  DOE 
nKpiested  comments  on  the  test  burden 
associated  with  testing  the  microwave- 
only  cooking  mode  and  convection-oidv 
cooking  mode.  Whirlpool  commented 
that  incorporating  the  test  methods  from 
the  draft  revised  lEC"  Standard  (i()7().'5  for 
measuring  the  energy  consumj)tion  of 
the  microwave-only  cooking  mode 
would  increase  te.st  burden.  Howeviir, 
Whirlpool  did  not  see  any  workable 
alternative.  Whirl])ool  estimated  that 
with  one  repetition  of  the  testing  series 
(i.e..  high/low  final  water  temperature 
tests  for  3  different  water  load  sizes)  and 
3  trial  runs  to  determine  the  a])pro])riate 
heating  times,  a  total  of  ajjproximately 
l.l  tests  would  he  reiiuired.  not 
inchuling  any  fan-only  mode  cooling 
down  tests.  Based  on  an  average  test 
time  of  15  minutes.  Whirlpool  stated 
that  approximately  six  tests  could  he 
conducted  per  day,  and  thus  a  complete 
testing  .series  for  one  product  would 
retpiire  two  and  a  half  days  to  complete. 
(Whirlpool,  No.  15  at  ]).  2)  Whirl])ool 
and  AHAM  both  commented  that  a  te.st 
procedure  for  measuring  the  energy 
consumption  of  the  convection-only  and 
convection-microw’ave  cooking  modes 
would  add  significant  test  burden 
coinjiared  to  the  small  energy  .savings 
that  would  result  from  addressing 
convection  microwave  ovens.  (AHAM. 
No.  18  at  p.  3;  Whirlpool,  No.  15  at  p. 

H) 

The  propo.sed  amendments  in  today’s 
NOBR  would  add  te.st  ])rocedure.s  for 
measuring  the  active  mode  energy  use  of 
the  microwave-only  cooking  mode 
based  on  the  ])rovi.sions  in  the 
November  201 1  draft  lECi  Standard 
(50705.  DOE  notes  that  the  cost  of  test 
equipment  would  he  similar  to  the  co.st 


of  ecpiipment  under  the  previous  DOE 
microwave  oven  test  jirocedure,  hut 
with  two  additional  sized  te.st 
containers  ((500  ml  and  900  ml).  DOE 
estimates  that  the  one-time  investment 
for  te.st  eipiipment  (i.e.,  (500  ml,  900  ml, 
2()()()  ml  test  containers;  power  meter; 
thermocouples)  is  approximatelv 
,$3,000,  which  is  .$300  more  than  the 
one-time  investment  for  testing  under 
the  previous  DOE  microwave  oven  test 
procedure.  Manufacturers  that  alreadv 
have  the  test  equipment  reijuired  for  the 
previous  DOE  test  method  would  onlv 
reijuire  a  one-time  inve.stment  of  $300 
for  the  two  additional  sized  te.st 
containers.  DOE  estimates  that  the  labor 
for  testing  a  single  model  would  co.st 
between  $3,000  and  .$4,200,  depending 
on  the  numher  of  repeat  tests  required, 
which  is  ajjproximatelv  $2,(500  to 
$3.(500  more  than  the  labor  for  testing 
using  the  previous  DOE  microwave 
oven  test  ])rocedure. 

The  propo.sed  convection-onlv  test 
method  would  reipiire  the  same 
eiiuipment  that  is  reijuired  for  the  DOE 
conventional  ovens  te.st  jirocedure  in  10 
OER  jiart  430,  .snhi)art  B.  a])])endix  1. 

DOE  (estimates  that,  in  addition  to  the 
e(|ui|)ment  reijuired  for  jjrojjosed 
microwave-only  testing,  the  one-time 
investment  for  te.st  equijjinent  for 
convei;tion-only  testing  (f.e.,  test  block) 
wonlii  add  .$400.  DOE  estimates  that  the 
lal)or  for  convection-only  testing  would 
co.st  between  .$(500  and  .$850  j)er  model, 
dejiending  on  the  numher  of  rej)eat  tests 
required. 

DOE  does  not  believe  these  costs 
rej)re.sent  au  excessive  burden  for  te.st 
labs  or  manufacturers  given  the 
significant  investment  necessary  to 
manufacture,  te.st.  and  market  consumer 
ajjjjliances.  For  these  reasons,  DOE 
tentatively  concludes  that  the  jirojjo.sed 
amended  test  j)rocedure.s  would 
j)roduce  te.st  results  that  measure  the 
energy  con.sumj)tlon  of  microwave 
ovens  during  rejiresentative  use.  and 
that  the  te.st  procedures  would  not  he 
undulv  hurden.some  to  conduct. 

2.  Certification  Requirements 

EBCA  authorizes  DOE  to  enforce 
comj)liance  with  the  energv  and  water 
conservation  .standards  established  for 
certain  consumer  j)roduct.s.  On  March  7, 
2011,  the  Dej)artment  revised, 
consolidated,  and  streamlined  its 
exi.sting  certification,  comj)liance.  and 
enforcement  regnlations  for  certain 
consumer  j)roduct.s  and  commercial  and 
industrial  equijiment  covered  under 
EBCA,  including  microwave  ovens.  7(5 
FR  12422.  These  regulations  are 
codified  in  10  CFR  429.23  (conventional 
cooking  tojjs,  conventional  ovens, 
microwave  ovens). 
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The  certification  nujiiirements  for 
microwave  ovens  consist  of  a  .sam|)ling 
plan  for  selection  of  units  for  testing  and 
nujiiirements  for  certification  rejiorts. 
Hecan.se  there  are  no  existing  energy 
conservation  standards  for  microwave 
oviMis,  IX )F  is  not  |)ro])osing  any 
amemlments  to  the  certification 
rejiorting  reijnirements  for  these 
|)rodncts. 

IV.  Procedural  Issues  and  Regulatory 
Review 

A.  Ihiviaw  Undar  Order  12866 

The  Office  of  Management  and  Budget 
has  determined  that  test  jn'oceilnre 
rulemakings  do  not  constitute 
“significant  regulatory  actions”  under 
section  3(f)  of  Executive  Order  128(i(>, 
Regnlatorv  Planning  and  Review.  38  FR 
51733  (Oct.  4,  1993).  Accordingly,  this 
action  was  not  subject  to  review  under 
the  Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  in  the  Office  of  Management  and 
Budget  (OMB). 

li.  lieview  lender  the  lie^uhdorv 
Flexibility  Act 

The  Regnlatorv  Flexibility  Act  (3 
l)..S.C.  801  et  seq)  reijnires  jnejiaration 
of  a  regnlatorv  flexihilitv  analysis  (RFA) 
for  any  rule  that  by  law  must  be 
j)ro|)osed  for  jniblic  comment,  unless 
the  agency  certifies  that  the  rule,  if 
jmnnnlgated.  will  not  have  a  significant 
economic  imjiact  on  a  snb.stantial 
number  of  small  entities.  As  nujnired  by 
Executive  Order  13272,  "Projier 
Oonsideration  of  .Small  Entities  in 
Agency  Rulemaking.”  07  FR  33401 
(Angn.st  10.  2002),  DOE  ])nhlished 
jirocednres  and  jiolicies  on  Fehrnarv  19, 
2003.  to  ensure  that  the  jjotential 
imjjacts  of  its  rules  on  small  entities  are 
jirojierly  considered  during  the  DOE 
rulemaking  jirocess.  08  FR  7990.  DOE's 
jirocednres  and  jiolicies  may  be  viewed 
on  the  Office  of  the  General  ('onn.sel’s 
Web  site  (bttp://energv.gov/gc/office- 
genenil-coiinsel).  DOE  reviewed  today’s 
NOPR  under  the  jirovisions  of  the 
Regulatory  Flexihilitv  Act  and  the 
jirocednres  and  ])olicies  jniblished  on 
Fehrnarv  19.  2003. 

In  t;ondncting  this  review.  DOE  first 
determined  the  ])otential  ninnher  of 
affected  small  entities.  The  .Small 
Business  Administration  (.SBA) 
considers  an  entity  to  he  a  small 
business  if.  together  with  its  affiliates,  it 
einjiloys  fewer  than  the  threshold 
ninnher  of  workers  sjiecified  in  13  (iFR 
jiart  121  according  to  the  North 
American  Indn.stry  (dassification 
.Sy.stem  (NAl(kS)  codes.  The  .SBA’s  Table 
of  .Size  .Standards  is  available  at:  htt}):// 
WWW. sha. gov/ sites/ default /files/ files/ 


Si'/A^  Standards JVable. pdf.  I'he 
threshold  number  for  NAICS 
classification  333221, 1  loasebold 
Oooking  Appliance  Manufacturers, 
which  includes  microwave  oven 
manufacturers,  is  730  emjiloyees.  DOE 
surveyed  the  ADAM  member  directory 
to  identify  mannfactnrers  of  microwave 
ovens.  In  addition,  as  jiart  of  the 
a])|)liance  standards  rulemaking,  DOE 
asked  interested  jiarties  and  ADAM 
rejnesentatives  within  the  microwave 
oven  indn.stry  if  they  were  aware  of  any 
small  hnsine.ss  mannfactnrers.  DOE 
consulted  jniblicly  available  data, 
jnirchased  comjjany  rejiorts  from 
sources  such  as  Dim  &  Bradstreel,  and 
contacted  mannfactnrers,  where  needed, 
to  determine  if  they  meet  the  .SBA’s 
definition  of  a  .small  business 
manufacturing  facility  and  have  their 
mannfactnring  facilities  located  within 
the  United  .States.  Based  on  this 
analysis,  DOE  estimates  that  there  is  one 
small  business  which  mannfactnres  a 
jirodnct  which  combines  a  microwave 
oven  with  other  a])|)liance  functionality. 
However,  DOE  is  not  jnojiosing  at  this 
time  to  amend  the  test  jirocediires  for 
microwave  ovens  to  include  ])rovisions 
for  measuring  the  energy  n.se  for  the 
microwave  jiortion  of  such  combined 
jirodncts.  As  a  result,  DOE  tentatively 
concludes  and  certifies  that  the 
])roj)osed  rule  would  not  have  a 
significant  economic  iinjiact  on  a 
substantial  number  of  small  entities. 
Accordingly.  DOE  has  not  jirejiared  a 
regnlatorv  flexibility  analysis  for  this 
rulemaking.  DOE  will  tran.smit  the 
certification  and  snjijjorting  statement 
of  factual  basis  to  the  (ihief  Counsel  for 
Advocacy  of  the  .SBA  for  re\’iew  under 
5  U.S.C.  003(1)). 

C.  Review  Under  the  Paperwork 
Reduction  Act  of  1965 

Mannfactnrers  of  microwave  ovens 
must  certify  to  DOE  that  their  products 
com])ly  with  any  ajijilicahle  energy 
conservation  standards.  In  certifying 
com|)liance,  mannfactnrers  must  test 
their  |)rodnct.s  according  to  the  DOE  test 
jnocednres  for  microwave  ovens, 
including  any  amendments  ado])ted  for 
tho.se  test  jirocednres.  DOE  has 
e.stablished  regulations  for  the 
certification  and  recordkeejiing 
re(|nirements  for  all  covered  consumer 
jirodncts  and  commercial  e(|ni|)ment, 
including  microwave  ovens.  (70  FR 
12422  (March  7,  2011).  The  collection- 
of-information  nujnirement  for  the 
certification  and  recordkeejiing  is 
subject  to  review  and  aj)j)roval  by  OMB 
under  the  Pajjerwork  Reduction  Act 
(PRA).  'Fliis  reijiiirement  has  been 
ai)j)roved  by  OMB  under  OMB  control 
ninnher  191 0-1 400.  Public  rejiorting 


burden  for  the  certification  is  estimated 
to  average  20  hours  jier  resjion.se, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
.sources,  gathering  and  maintaining  the 
data  needed,  and  coinjileling  and 
reviewing  the  collection  of  information. 

Notwithstanding  any  other  jirovision 
of  the  law,  no  jierson  is  reijnired  to 
resjiond  to.  nor  shall  any  jier.son  be 
subject  to  a  jienalty  for  failure  to  comjily 
with,  a  collection  of  information  subject 
to  the  reijnirements  of  the  PRA,  nnle.ss 
that  collection  of  information  disjilays  a 
currently  valid  OMB  Control  Number. 

1).  Review  Under  tin;  Natioind 
Environmental  Policy  Act  of  1969 

In  this  ])ro|)o.sed  rule,  DOE  is  ado|)ting 
test  ])rocednre  amendments  that  it 
exjiects  will  be  n.sed  to  develoj)  and 
implement  future  energy  conservation 
standards  for  microwave  ovens.  DOI:] 
has  determined  that  this  rule  falls  into 
a  cla.ss  of  actions  that  are  categorically 
excluded  from  review  under  the 
National  Environmental  Policy  Act  of 
1909  (42  l)..S.C.  4321  et  seq.)  and  DOE’s 
imjilementing  regulations  at  10  (iFR  jiart 
1021.  .Sjiecifically,  this  jirojiosed  rule 
would  amend  the  existing  test 
Jirocednres  without  affecting  the 
amount,  ijnalitv  or  distribution  of 
energy  usage,  and,  therefore,  would  not 
result  in  any  environmental  imjiacts. 
'rhns,  this  rulemaking  is  covered  by 
(Categorical  Exclusion  A3  under  10  CFR 
Jiart  1021,  snlijiart  D,  which  ajijilies  to 
any  rulemaking  that  interjirets  or 
amends  an  existing  ride  without 
changing  the  environmental  effect  of 
that  rule.  Accordingly,  neither  an 
environmental  as.se.ssment  nor  an 
environmental  imjiact  statement  is 
required. 

E.  Review  Under  Executive  Order  13132 

Executive  Order  13132,  "Federalism,” 
()4  FR  43233  (August  4,  1999)  imjioses 
certain  requirements  on  agencies 
formulating  and  imjilementing  jiolicies 
or  regulations  that  jireemjit  .State  law  or 
that  have  Federalism  imjilications.  The 
Executive  Order  requires  agencies  to 
examine  the  constitutional  and  .statutory 
authority  snjijiorting  any  action  that 
would  limit  the  jiolicymaking  discretion 
of  the  .States  and  to  carefully  assess  the 
nece.ssity  for  such  actions.  'Fhe 
Exet:ntive  Order  also  requires  agencies 
to  have  an  accountable  jirocess  to 
ensure  meaningful  and  timely  injint  by 
.State  and  local  officials  in  the 
develojiment  of  regulatory  jiolicies  that 
have  Federalism  imjilications.  On 
March  14,  2000,  DOE  jinlilished  a 
.statement  of  policy  de.scriliing  the 
intergovernmental  consultation  jirocess 
it  will  follow  in  the  develojiment  of 
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such  regulations.  (>5  FR  1373.^.  DOE  has 
oxaniined  this  pro])ose(l  rule  and  has 
determined  that  it  would  not  have  a 
substantial  direct  effect  on  tin;  States,  on 
the  relationshij)  between  the  national 
government  and  the  States,  or  on  the 
distrihution  of  |)ower  and 
res])onsihiliti(!s  among  the  various 
levels  of  government.  EP(]A  governs  and 
pre.scribes  P'ederal  preemption  of  State 
regulations  as  to  energy  conservation  for 
the  j)roducts  that  are  the  subject  of 
today’s  propo.sed  rule.  States  can 
pcitition  IX)E  for  exemjjtion  from  such 
])re(!mj)tion  to  the  extent,  and  based  on 
criteria,  set  forth  in  EPCIA.  (42  II.S.C. 
(i297(d))  No  further  action  is  re(]uired  hv 
Executive  (Irder  13132. 

F.  Review  Under  Executive  Order  12088 

Regarding  the  review  of  existing 
regulations  anti  the  ])ronndgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  “Civil  Justice 
Reform,”  81  FR  4729  (Feh.  7,  1998), 
imp{)ses  on  Federal  agencies  the  general 
duty  to  adhere  to  the  following 
re(|uirements:  (1)  Eliminate  drafting 
errors  and  amhiguitv:  (2)  write 
regulations  to  minimize  litigation;  (3) 
jM’ovidc!  a  clear  legal  standard  for 
affectecl  conduct  rather  than  a  general 
.standard;  and  (4)  ])romote  simplification 
and  burden  reduction.  Section  3(h)  of 
Executive  Order  12988  sjjecifically 
r(!(|uires  that  Executive  agencies  make 
ev(M’v  reasonable  effort  to  (msnre  that  the 
regulation;  (1)  Clearlv  s])ecifies  the 
preemjjtive  effect,  if  any;  (2)  clearly 
si)ecifies  any  effect  on  existing  Fecleral 
law  or  regulation;  (3)  ])rovides  a  clear 
legal  standard  for  affected  conduct 
while  j)romoting  sim])lification  and 
burden  reduction;  (4)  sj^ecifies  the 
retroactive  effect,  if  any;  (5)  ade(]uatelv 
defines  key  terms;  and  (8)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  a]jj)licahle 
.standards  in  sections  3(a)  and  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  comi)leted  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  proposed 
rule  meets  the  relevant  standards  of 
Executive  Order  12988. 

0.  Review  Under  the  Unfunded 
Mnndntes  Reform  Act  of  1005 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (IJMRA)  recjuires 
each  Federal  agein:y  to  assess  the  effects 
of  Federal  regulatory  actions  on  State, 
local,  and  Tribal  governments  and  the 
])rivate  sector.  Public  Law  104-4,  sec. 


201  (codified  at  2  U.S.C.  1531).  For  a 
])ropos(Kl  regulatory  action  likely  to 
result  in  a  rule  that  may  cause  the 
expenditure  by  State;,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year  (adjust(;d  annual Iv  for 
inflation),  section  202  of  UMRA  reciiures 
a  P’ederal  agency  to  i)ul)li.sh  a  written 
statement  that  e.stimates  the  resulting 
co.sts,  benefits,  and  other  effects  on  the 
national  economy.  (2  U.S.C.  1532(a),  (b)) 
The  UMRA  also  r(;(|uire.s  a  P’ederal 
agency  to  dev(;lop  an  effective  process 
to  j)ermit  timely  input  bv  elected 
officers  of  State,  local,  and  Tribal 
governments  on  a  proposed  “significant 
intergovernmental  mandate.”  and 
n;(juires  an  agency  |)lan  for  giving  notice 
and  opportunity  for  timely  input  to 
potentially  affected  small  governments 
before  e.stahlishing  any  retjuin-'inents 
that  might  significantly  or  uniciuely 
affect  small  governments.  (In  March  18, 
1997,  DOE  published  a  statement  of 
])olicy  on  its  process  for 
int(;rgovernmental  consultation  under 
UMRA.  82  P’R  12820;  also  available  at 
h  1 1  p  ://energ  v.govigc/ o  ff ice-gen  era  I- 
connsel.  DOE  examined  today’s 
pro])osed  rule  according  to  UMRA  and 
its  statement  of  ])olicy  and  determined 
that  the  rule  contains  neither  an 
intergovernmental  mandate,  nor  a 
mandate  that  may  result  in  the 
expenditure  of  $100  million  or  more  in 
any  year,  so  these  re(|uirements  ilo  not 
apply. 

//.  Review  Under  the  Treasnrv  and 
General  Government  Appropriations 
Act,  1000 

Section  854  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  105-277)  requires 
Federal  agencies  to  i.ssue  a  Family 
Policymaking  A.ssessment  for  anv  rule 
that  may  affect  family  well-being.  This 
rule  woidd  not  have  any  im])act  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  nece.ssarv  to 
prepare  a  P’amily  Policymaking 
As.sessment. 

/.  Review  Under  Executive  Order  12830 

DOE  has  determined,  under  Plxecutive 
Order  12830,  “Gov(;rnmental  Actions 
and  Interference  with  (institutionally 
Protected  Projierty  Rights”  53  P’R  8859 
(March  18,  1988),  that  this  regulation 
would  not  result  in  any  takings  that 
might  re(|uire  compensation  under  the 
Fifth  Amendment  to  the  U.S. 
Gon.stitution. 


/.  Review  Under  the  Treasnrv  and 
General  Government  Appropriations 
Act.  2001 

Section  515  of  the  'rreasury  and 
(ieneral  Government  Ap])ropriations 
Act,  2001  (44  U.S.G.  3518  note)  provides 
for  agencies  to  r(;view  most 
dis.seminations  of  information  to  the 
public  under  guidelines  established  by 
each  agency  j)ursuant  to  general 
guidelines  issued  bv  OMB.  OMB’s 
guidelines  were  j)ublish«;d  at  87  FR 
8452  (Feh.  22.  2002),  and  DOE's 
guidelines  were  jjuhlished  at  87  P’R 
(>2448  (Oct.  7,  2002).  DOE  has  reviewed 
today’s  proposed  rule  under  the  OMB 
and  DOE  guidelines  and  has  concluded 
that  it  is  consi.stent  with  applicable 
policies  in  tho.se  guidelines. 

K.  Review  Under  Executive  Order  13211 

Executive  Order  13211.  “Actions 
Goncerning  Regidations  That 
Significantly  Affect  Energy  Supply. 
Distrihution,  or  lJs(;,”  88  FR  28355  (May 
22,  2001).  reejuires  P’ederal  agencies  to 
pr(;pare  and  submit  to  OMB.  a 
Statement  of  Energy  Effects  for  any 
pro])osed  significant  energy  action.  A 
“significant  energy  action”  is  defined  as 
any  action  by  an  agency  that 
proimdgated  or  is  exj)ected  to  lead  to 
promulgation  of  a  final  rule,  and  that; 

(1)  Is  a  significant  regulatory  action 
under  Executive  Order  12888,  or  anv 
.successor  order;  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy;  or 
(3)  is  designated  by  the  Administrator  of 
OIRA  as  a  significant  energy  action.  For 
any  projjo.sed  significant  energy  action, 
the  agency  must  give  a  detailed 
statement  of  any  adver.se  effects  on 
energy  supply,  distribution,  or  use 
shoidd  the  jiroposal  be  imjjlemented, 
and  of  r(;asonabte  alternatives  to  the 
action  and  their  expected  benefits  on 
energy  supply,  distribution,  and  use. 

Today’s  regulatory  action  to  amend 
the  test  procedure  for  measuring  the 
energy  efficiency  of  microwave  ovens  is 
not  a  significant  regulatory  action  under 
Executive  Order  12888.  Moreover,  it 
would  not  have  a  significant  adverse 
effect  on  the  .suj)j)ly,  di.stribution.  or  u.se 
of  energv,  nor  has  it  been  designated  as 
a  significant  energv  action  by  the 
Admini.strator  of  ()1RA.  Therefore,  it  is 
not  a  significant  energy  action,  and, 
accordingly,  DOE  has  not  |)repared  a 
.Statement  of  Phiergy  Pdfects. 

L.  Review  Under  Section  32  of  the 
Federal  Energv  Administration  Act  of 
1074 

Under  section  301  of  the  DOE 
Organization  Act  (Pub.  L.  9.5-91;  42 
U.S.G.  7101),  DOE  must  comply  with 
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.seelion  32  of  the  h’ederal  Finn'gy 
Adininistratioii  Act  of  1074,  as  amended 
by  the  Federal  Fnei'gy  Administration 
Authorization  Act  of  1077.  (I.'j  U.S.(i. 

788;  FFAA)  Section  32  essentially 
provides  in  relevant  part  that,  where  a 
propo.sed  rule  authorizes  or  requires  use 
of  commercial  standards,  the  notice  of 
propo.sed  rulemaking  must  inform  the 
jHihlic  of  the  use  and  hackground  of 
such  standards.  In  addition,  .section 
32(c)  requires  1X)I’]  to  consult  with  tlie 
Attorney  (ameral  and  the  (Chairman  of 
the  Federal  Trade  (iommi.ssion  (FT(',) 
concerning  the  impact  of  the 
commercial  or  industry  standards  on 
competition.  The  propo.sed  rule  do(!s 
not  incorporate  hy  nderence  testing 
m(4hod.s  from  commercial  standards,  .so 
these  requirements  do  not  apply. 

V.  Puhlic:  Participation 

.4.  Attendance  at  Public  Meeting 

The  time,  date  and  location  of  the 
puhlic  meeting  are  listed  in  the  DATES 
and  ADDRESSES  sections  at  the  heginning 
of  this  document.  If  you  plan  to  attend 
tin;  puhlic  m(;eting.  please  notify  Ms. 
Brenda  Fdwards  at  (202)  .'580-25)43  or 
Hwnda.Edw  ards@ee.doe.gov.  As 
explained  in  the  ADDRESSES  section, 
foreign  nationals  visiting  DOE 
lh;ad(iuarter.s  are  subject  to  advance 
.security  screening  procedures. 

In  addition,  you  can  attend  the  ])nblic 
meeting  via  w(;l)inar.  Webinar 
registration  information.  ])articipant 
instructions,  and  information  about  the 
capabilities  available  to  webinar 
participants  will  be  ])ul)li.shed  on  DOE's 
\Veb  sit(;  [http:/ /wwwd  .eere.energy.gov/ 
buildings/ttppliance  standards/ 
ruleinaking.aspx/ruIeid/36). 

Partici|)ants  are  re.sponsihle  for  ensuring 
their  sy.stems  are  compatible  with  the 
w(;hinar  software. 

B.  Procedure  for  Submitting  Prepared 
General  Statements  for  Distribution 

Any  p(;rson  who  has  i)lans  to  present 
a  prejjared  general  statement  may 
recpiest  that  copies  of  his  or  h(;r 
statement  he  made  available  at  the 
puhlic  meeting.  Such  persons  may 
submit  requests,  along  with  an  advance 
electronic  coj)y  of  their  statem(;nt  in 
PDF  (])referr(;(i).  Microsoft  Word  or 
Excel.  WordPerfect,  or  text  (ASC31)  file 
format,  to  the  aj)j)ropriate  address 
shown  in  the  ADDRESSES  section  at  the 
i)(;ginning  of  this  notice.  The  recpie.st 
and  advance  copy  of  statements  must  be 
receiv(;d  at  least  one  week  hefon;  the 
public  meeting  and  may  be  emailed, 
hand-delivered,  or  .sent  by  mail.  DOE 
pr(;f(;rs  to  receive  retjuests  and  advance 
copies  via  email.  Please  include  a 


t(;lephone  number  to  enable  DOE  staff  to 
make  a  follow-up  contact,  if  needed. 

G.  Gonduct  of  Public  Meeting 

DOE  will  designate  a  DOf]  official  to 
jneside  at  the  public  meeting  and  may 
also  use  a  professional  facilitator  to  aid 
discai.ssion.  Tin;  meeting  will  not  h(;  a 
judicial  or  evidentiarv-tyi)(;  ])iil)lic 
hearing,  but  DOE  will  conduct  it  in 
accordance  with  section  33(5  of  EPfiA 
(42  ll.S.fi.  (530(5).  A  court  reporter  will 
be  present  to  record  the  ])roc(;edings  and 
jjrepare  a  transcript.  DOE  re.serves  the 
right  to  .schedule  the  order  of 
pre.sentations  and  to  establish  the 
procedures  gov(;rning  the  conduct  of  the 
public  meeting.  Aft(;r  the  public 
meeting,  interested  parties  may  submit 
further  comments  on  the  proceedings  as 
well  as  on  any  aspect  of  the  rulemaking 
until  the  end  of  the  comment  ])eriod. 

The  j)ublic  meeting  will  be  conducted 
in  an  informal,  conference  style.  DOE 
will  present  .summaries  of  comments 
received  before  the  public  meeting, 
allow  time  for  prepan;d  general 
statements  by  partici))ants,  and 
encourage  all  interested  parlies  to  share 
their  views  on  issues  affecting  this 
rulemaking.  Each  participant  will  ht; 
allowed  to  make  a  general  statement 
(within  tiim;  limits  d(;termined  by  DOl-i), 
before  the  discussion  of  specific  topics. 
DOE  will  permit,  as  time  allows,  other 
particii)ant.s  to  comment  briefly  on  any 
general  statements. 

At  the  end  of  all  prepar(;d  .statements 
on  a  to])ic,  DOE  will  permit  participants 
to  clarify  their  statements  briefly  and 
comment  on  statements  made  by  others. 
Participants  should  be;  prepar(;d  to 
answer  (pie.stions  by  DOE  and  hv  other 
partieijjants  concerning  these  i.ssnes. 
DOE  representatives  may  also  ask 
(jiie.stions  of  j)artici])ants  concerning 
other  matters  relevant  to  this 
rulemaking.  The  official  conducting  the 
puhlic  meeting  will  accej)!  additional 
comments  or  (pie.stions  from  those 
att(;nding,  as  time  ])ermit.s.  The 
|)r(;.siding  official  will  announce  any 
fnrth(;r  jnocedural  rul(;.s  or  modification 
of  the  above  proc(;dnr(;.s  that  may  be 
n(;(;d(;d  for  tin;  pro|K;r  conduct  of  the 
jniblic  m(;(;ting. 

A  tran.script  of  the  jniblic  ni(;eting  will 
be  included  in  the  dock{;t,  which  can  he 
view(;d  as  described  in  the  Docket 
.s(;clion  at  the  heginning  of  this  notici;. 

In  addition,  any  person  may  buy  a  co])v 
of  the  transcri])t  from  the  transcribing 
r(;iK)rt(;r. 

D.  Submission  of  Gomments 

DOE  will  accept  comm(;nt.s,  data,  and 
information  r(;garding  this  propo.s(;d 
rule  before  or  aft(;r  the  puhlic  m(;eting, 
hut  no  later  than  the  date  provided  in 


the  DATES  .s(;ction  at  the  h{;ginning  of 
this  projKised  rule.  lnter(;sted  ])arti(;.s 
may  .submit  comments  using  any  of  the 
m(;thods  d(;scril)(;d  in  the  ADDRESSES 
section  at  the  b(;ginning  of  this  notice. 

.Submitting  comments  via 
regulations. gov.  The  regulations. gov 
w(;h  page  will  recpiirc;  you  to  provide 
your  name  and  contact  information. 

Your  contact  information  will  not  hi; 
jmhlicly  viewable  except  for  your  first 
and  last  nanK;.s,  organization  name  (if 
any),  and  submitter  re])r(;s(;ntative  name 
(if  any).  If  your  comment  is  not 
proc(;.ss(;d  pro])erlv  l)(;cause  of  t(;chnical 
difficulties,  DOE  will  u.se  this 
information  to  contact  you.  If  DOE 
cannot  read  your  comment  due  to 
technical  difficulticis  and  cannot  contact 
you  for  clarification,  DOE  may  not  he 
able  to  con.sid(;r  your  comment. 

However,  your  contact  information 
will  he  ])uhlicly  vi(;wahle  if  you  include 
it  in  the  comment  or  in  any  documents 
attached  to  your  comment.  Any 
information  that  you  do  not  want  to  be 
jnihlicly  viewable  should  not  he 
included  in  your  comment,  nor  in  any 
document  attached  to  your  comment. 

Do  not  submit  to  r(;gulation.s.gov 
information  for  which  disclosure  is 
r(;.stricted  by  statute,  such  as  trade 
.s(;cr(;t.s  and  commercial  or  financial 
information  (hereinafter  referred  to  as 
Cionfidential  Business  Information 
((iBI)).  (]onmu;nts  submitted  through 
regulations.gov  cannot  he  claimed  as 
CiBI.  ("omments  received  through  the 
\V(;h  site  will  waive  any  (iBl  claims  for 
the  information  submitted.  For 
information  on  submitting  CBl,  .s(;e  the 
(ionfidential  Busin(;,s,s  Information 
s(;ction  below. 

D(3E  proc(;.ss{;,s  submissions  made 
through  regulations.gov  h(;fore  posting. 
Normally,  comments  will  be  po.sted 
within  a  few  days  of  being  submitted. 
However,  if  large  vohim(;s  of  comments 
are  being  jjioce.ssed  simultaneously, 
your  comment  may  not  be  viewable  for 
uj)  to  several  weeks.  Pl(;a.se  k(;e]j  the 
comment  tracking  number  that 
r(;gulation.s.gov  ju'evides  after  you  have 
succ(;ssfully  uploaded  your  comm(;nt. 

Submitting  comments  via  email,  band 
delivery,  or  mail.  (Comments  and 
documents  submitted  via  email,  hand 
delivery,  or  mail  also  will  be  posti;d  to 
r(;gulations.gov.  If  you  do  not  want  your 
personal  contact  information  to  he; 
publicly  vi(;wal)le,  do  not  include  it  in 
your  comment  or  any  acconqxmying 
documents.  lnst(;ad,  jnovide  your 
contact  information  on  a  cov(;r  l(;tter. 
Include  your  first  and  last  names,  email 
address,  telephone  number,  and 
oi)tional  mailing  addre.ss.  The  cover 
lett(;r  will  not  be  publicly  viewable  as 
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long  as  it  does  not  ineliido  any 
eominents. 

Include  contact  information  each  time 
yon  submit  comments,  data,  documents, 
and  other  information  to  DOE.  If  you 
submit  via  mail  or  hand  deliverv,  please 
provide  all  items  on  a  OD,  if  feasilile.  It 
is  not  nece.ssarv  to  submit  j)rinted 
copies.  No  facsimiles  (faxes)  will  he 
accepted. 

(Comments,  data,  and  other 
information  submitted  to  DOE 
electronically  should  he  ])rovided  in 
PDF  (preferred),  Microsoft  Word  or 
Excel,  WordPerfect,  or  text  (ASC31)  file 
format.  Provide  documents  that  are  not 
.secured,  written  in  English  and  are  free 
of  any  defects  or  viruses.  Docinmmts 
should  not  contain  sjjecial  characters  or 
any  form  of  encrvj)tion  and,  if  possibh;. 
they  should  carry  the  electronic 
signature  of  the  author. 

(Aiinpaign  form  letters.  Please  submit 
campaign  form  letters  by  the  originating 
organization  in  hatches  of  between  .'iO  to 
.'iOO  form  letters  ])er  PDF  or  as  one  form 
letter  with  a  li.st  of  sup])orter.s’  names 
comjjiled  into  one  or  more  PDFs.  This 
reduces  comment  ])roce.s.sing  and 
posting  time. 

Confidential  Ihisiness  Information. 
According  to  10  CFR  1004.11,  any 
person  submitting  information  that  he 
or  she  believes  to  he  confidential  and 
exempt  by  law  from  public  disclosure 
should  submit  via  email,  postal  mail,  or 
hand  deliverv  two  well-marked  copies: 
one  cojjy  of  the  doc:ument  marked 
c;onfidential  including  all  the 
information  believed  to  he  confidential, 
and  one  co])y  of  the  document  marked 
non-confidential  with  the  information 
believed  to  he  confidential  deleted. 
Submit  these  documents  via  email  or  on 
a  CiD,  if  feasible.  DOE  will  make  its  own 
determination  about  the  confidential 
status  of  the  information  and  treat  it 
according  to  its  determination. 

Factors  of  interest  to  DOE  when 
evaluating  requests  to  treat  submitted 
information  as  confidential  include:  (1) 
A  de.scription  of  the  items;  (2)  whether 
and  why  such  items  are  customarily 
treated  as  confidential  within  the 
indu.stry;  (3)  whether  the  information  is 
g(merally  known  by  or  available  from 
other  sources;  (4)  whether  the 
information  has  previously  hecm  made 
available  to  others  without  obligation 
concerning  its  confidentiality:  (5)  an 
explanation  of  the  competitive  injury  to 
the  submitting  person  which  would 
result  from  public  disclosure;  ((i)  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time:  and  (7)  why  disclosure 
of  the  information  would  he  contrarv  to 
the  public  interest. 


It  is  doe’s  ])olicy  that  all  comments 
may  he  included  in  the  public  docket, 
without  change  and  as  received, 
including  any  personal  information 
provided  in  the  comments  (except 
information  deemed  to  he  exempt  from 
public  disclosure). 

F.  Issues  on  Which  DOE  Seeks  Comment 

Although  DOE  welcomes  c:omment.s 
on  any  aspect  of  this  proposal,  DOE  is 
jiarticularly  interested  in  receiving 
comments  and  views  of  interested 
parties  on  the  following  issues: 

1.  Microwave-Only  Oven  Test  Method 

DOE  seeks  comment  on  the  projmsal 

to  measure  the  ac:tive  mode  energy  use 
of  the  microwave-only  cooking  mode  for 
microwave-only  ovens  hascul  on  the 
provisions  in  the  November  2011  draft 
lEO  Standard  0070.'5.  DOE  akso  seeks 
c:omment  on  the  rcxjuirement  to  rej)eat 
tlm  full  microwave-only  test  series  three 
times  unless  the  total  microwave-only 
per-c:ycle  energy  consumption  for  the 
second  measurement  is  within  T.'i 
liercent  of  the  value  obtained  from  the 
first  measurement.  (.See  section  lll.D) 

2.  Convection  Microwav(i  Oven  'I’est 
Method 

DOE  seeks  comment  on  the  j)roposal 
to  measure  the  active  mode  energy  use 
of  the  microwav(;-only  cooking  mode  for 
convection  microwave  ovens  ha.sed  on 
the  provisions  in  the  November  2011 
draft  IE(]  Standard  (i070.‘5.  DOE  seeks 
comment  on  the  j)ropo.sal  to  measure 
the  active  mode  energy  use  of  the 
convection-only  cooking  mode  for 
convection  microwave  ovens  ha.seil  on 
the  jirovisions  in  the  DOE  conventional 
oven  test  procedure  in  10  CFR  part  430. 
suhpart  13,  appendix  1,  with  additional 
modifications  specific  for  microwave 
ovens.  DOE  also  seeks  comment  on  the 
recjuirement  to  rejjeat  the  convection- 
only  te.st  three  times  nnle.ss  the  total 
convection-only  per-cycle  energy 
con.sum])tion  for  the  second 
nKxi.surement  is  within  T.'S  percent  of 
the  value  obtained  from  the  first 
measurement.  Finally  DOE  seeks 
comment  on  the  proposed  method  for 
calculating  the  energy  use  of  the 
convection-microwave  cooking  motle 
ha.sed  on  tin;  te.st  results  from  the 
microwave-only  and  convection-onlv 
tests.  (.See  section  III.E) 


to  measure  the  fan-only  mode  until  the 
end  of  the  fan-only  mode,  rather  than 
for  a  fixed  period  of  time.  DOE  also 
welcomes  comment  on  whether  the 
])ro]K).sed  reciuirement  to  close  the 
microwave  oven  door  within  30  ±  2  after 
the  completion  of  the  microwave-onlv 
cooking  cycle  is  ap])ropriate  to 
accurately  measure  the  microwave-only 
fan-onlv  mode  energv  use.  (.See  sections 
lll.D  and  lll.E) 

4.  Integrated  Annual  Energy  Use  Metric 

DOE  seeks  comment  on  the  pro})osal 
to  establish  an  integrated  annual  energy 
use  metric.  DOE  specifically  .seeks 
comment  and  additional  data  on  the 
consumer  usage  habits  for  each 
oj)erating  mode  for  both  microwave- 
only  ovens  and  conv(u:tion  microwave 
ovens  to  supplement  the  data  from  the 
L13NL  consumer  use  survev.  (.See  .section 
III.F) 

5.  Test  Burden 

DOE  welcomes  comment  on  tin; 
testing  burden  associated  with  the 
jH'oposed  amendments,  in  |)articular  for 
the  microwave-only  and  convection- 
only  test  methods.  When  ])roviding 
c:omment.s,  please  {piantitv  and  describe 
the  a.ssociated  testing  burdens  (in  terms 
ofco.st  and  time).  (.See  section  III.G) 

VI.  Approval  of  the  Ofllce  of  the 
Sec; ret  ary 

3'he  .Secretary  of  Energy  has  a])])rov(!d 
publication  of  this  proposed  rule. 

List  of  SubjcM.'ts  in  10  (iFR  Part  430 

Administrative  practice  and 
procedure,  (ionfidential  husine.ss 
information.  Energy  conservation. 
Household  ap])liance.s.  Imports, 
Intergovernmental  relations.  Small 
l)n.sine.s.ses. 

Issued  in  Washington.  D(',  on  )anuarv  18, 

201:5. 

Kathliicni  13.  Ilugaii, 

Deputy  Assistant  Secretary  for  Energy 
Efficiency,  Energy  Efficiency  and  ltene\y(d)le 
Energy. 

For  the  reasons  stated  in  the 
preamble.  DOE  is  proposing  to  amend 
part  430  of  title  10  of  the  (lode  of 
Federal  Regulations,  as  set  forth  below: 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 


3.  Fan-Only  Mode  'I’est  Method 

DOE  seeks  comment  on  the  ])roposal 
to  rcupiire  that  the  microwavci-only  fan- 
only  mode  and  conv(;ction-only  fan- 
only  mode  be  measured  for  only  those 
products  that  are  capable  of  operating  in 
fan-only  mode.  DOE  welcomes 
c;omment  on  the  jjrojjo.sed  recpiirement 


■  1 .  The  authority  citation  for  ])art  430 
continues  to  read  as  follows; 

Authority;  42  II..S.C.  r.2‘)1-(;:50«;  28  IL.S.C. 
24(51  note.  ’ 

■  2.  .Section  430.23  isamcmded: 

■  a.  By  revising  j)aragraj)h  (i)(l): 

■  1).  By  redesignating  paragraphs  (i)(12) 
and  (i)(13)  as  (i)(13)  and  (i)(14),  and 
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revising  newly  redcjsignated  j)aragraj)h 
(i){13);  and 

■  e.  By  adding  paragraph  (i)(12). 

The  revisions  read  as  follows; 

§  430.23  Test  procedures  for  the 
measurement  of  energy  and  water 
consumption. 

***** 

(i)  Kitchen  ranges  and  ovens.  (1)  'fhe 
estimated  annual  ojx'rating  cost  lor 
conventional  ranges,  conventional 
cooking  tops,  conventional  ovens,  and 
microwave  ovens  shall  he  the  sum  of  the 
following  products;  (i)  The  total  annual 
ehM:tri(;al  energy  consumption  for  any 
electrical  energy  usage,  in  kilowatt- 
hours  (kWh)  per  year,  times  the 
representative  average  unit  cost  for 
electricity,  in  dollars  ])er  kWh.  as 
provided  j)ursuant  to  section  323(h)(2) 
of  the  Act;  plus  (ii)  the  total  annual  gas 
energy  consumption  for  any  natural  gas 
u.sage.  in  Briti.sh  thermal  units  (Btu)  per 
y(;ar.  times  the  represent  at  ixe  average 
unit  (;ost  for  natural  gas.  in  dollars  per 
Btu.  as  provided  pursuant  to  section 
323(h)(2)  of  the  Act;  plus  (iii)  the  total 
annual  gas  energy  consumption  for  any 
pro])ane  usage,  in  Btu  j)er  year,  times 
the  representative;  average  unit  ct)st  for 
j)ropane.  in  dollars  per  Btu.  as  provided 
pursuant  to  section  323(t))(2)  of  the  Act. 
The  total  annual  energy  consumj)tion 
for  conventional  ranges,  conventional 
cooking  tops,  conventional  ovens,  and 
microwave  ovens  shall  he  as  determin(;d 
ac(;ording  to  4.3.  4.2.2.  4.1.2.  and  4.4.10 
respectively,  of  appendix  I  to  this 
suhpart.  The  estimated  annual  operating 
cost  shall  lx;  rounded  off  to  the  nearest 
dollar  per  year. 

***** 

(12)  The  anm:al  energv  u.s(;  for 
microwave  ovens.  ex])ressed  in 
kilowatt-hours  per  year,  as  determined 
in  ac(;ordance  with  4.4.10  of  apjxendix 
1  to  this  sul)j)art. 

(13)  Other  useful  measures  of  energv 
consumption  for  conventional  ranges, 
conventional  cooking  to|)s,  conventional 
ovens,  and  microwave  ovens  shall  he 
those  measures  of  energv  consumption 
which  the  .Se(;retary  determines  are 
likely  to  assist  consumers  in  making 
])nrcha.sing  decisions  and  which  are 
derived  from  the  ajiplication  of 
a|)pendix  I  to  this  suhpart. 
***** 

■  3.  Ajjpendix  I  to  .Suhpart  B  of  Part  430 
is  amended; 

■  a.  In  section  1 .  Definitions: 
m  1.  By  revising  .se(;tion  1 .0; 

■  2.  By  redesignating  sections  1.14 
through  1.19  as  sections  l.l.'i  through 
1.20;  and 

■  3.  By  adding  section  1.14; 

■  I).  In  section  2.  Test  Conditions,  by 
revising  sections  2.1.3,  2..'j.l,  2.7.  2.7.1, 


2.9. 1.1. 2. 9.3.1,  2.9. 3. 2.  and  2.9..'5  and 
adding  sections  2.8.  2.8.1,  2.8.2.  2.8.3. 
2.9.3..').  2.9.0,  and  2.9.7; 

■  (;.  In  section  3.  Test  Methods  and 
Measurements: 

m  1.  By  redesignating  .section  3. 1.4.1  as 

3. 1.4. 8  and  revising  newly  designat(;d 
s<;ction  3. 1.4. 8; 

■  2.  Bv  adding  .sections  3. 1.4.1  through 
3. 1.4. 7: 

■  3.  By  redesignating  section  3.2.4  as 

3. 2. 4. 8  and  revising  newly  designated 
section  3. 2. 4. 8; 

■  4.  By  adding  .sectit)ns  3.2.4,  3.2.4. 1 
through  3. 2.4. 7.  and  3. 2.4. 7.1; 

■  f).  By  redesignating  section  3.3.11  as 
3.3.18  and  revising  newly  designated 
section  3.3.20;  and 

■  0.  Bv  adding  .sections  3.3.11  through 
3.3.17  and  3.3.17.1; 

■  d.  In  section  4.  Caicniation  of  Derived 
Hesnits  From  Test  Measurements,  hy 
adding  sections  4.4,  4.4.1 . 4.4.2,  4.4.3. 
4.4.4.  4.4.5,  4.4.0.  4.4.7,  4. 4.7.1 , 4.4.8, 
4.4.9,  4.4.10,  4.4.10.1,  and  4.4.10.2. 

The  n;vi.sion.s  read  as  follows; 

Appendix  I  to  Suhpart  B  of  Part  430 — 
Uniform  Tost  Method  for  Measuring  the 
Energy  (Consumption  of  (Conventional 
Ranges,  (Conventional  (Cooking  Tops, 
(Conventional  Ovens,  and  Microwave 
Ovens 

***** 

1.  Definilions 
***** 

1 .(»  F(in-nnlv  mode  nxuin.s  an  active  modi; 
that  is  not  nser-stdcu.lal)!;;  and  in  wliich  a  Ian 
circulates  air  internally  or  externally  to  tlx; 
cooking  |)rodiu:t  fora  finilt;  period  of  time 
after  tlu;  (MuI  of  the  lH;ating  function,  where 
tlie  (;nd  of  the  heating  function  is  indicated 
to  tlu!  consumer  hy  m(;ans  of  a  dis])lav, 
indicator  liglit.  or  andil)le  signal,  for 
microwave;  ov(;ns,  fan-only  mode;  means  a 
meeele;  that  is  ne)t  use;r-se;le:e:tiil)le;  anel  in  whiedi 
a  fan  cire:idale;s  air  inle;rnally  eer  externally  te) 
the;  mie:re)wavo  e)ve;n  feir  <i  finite;  perieeel  e)f 
time;  afte;r  the;  e;nel  e)f  the  e:e)e)king  e:ye:le;. 
***** 

1.14  Over-lhe-ronge  me;ans  the;  pre)ehie:t  is 
inte;nete;el  te)  he;  instidh;el  in  the  e:al)inetrv 
ahe)ve;  a  e:e)nve;ntie)nal  e:e)e)king  |)re)ehK;t.  The; 
])re)ehie:t  is  snp])e)rte;el  hy  siirre)uneling 
e:iil)ine;try.  walls,  eir  e)the;r  similar  striie'.tures 
e)n  the;  siele;s,  te)]),  anel/e)r  re;ar  e)f  the;  ])re)elue;t. 
***** 

2.  Test  Conditions 
***** 

2,1.3  Microwave  ovens.  Install  the; 
mie:re)wave  e)ve;n  in  ae:e:e)relane:e;  with  the; 
manufae:tnre;r's  instrnelieens  anel  e:e)nne;e:t  te; 
an  e;le;e:trie:iil  supi)ly  e;ire:nil  with  veellage;  as 
s[)e;e:ifie;el  in  se;e:tie)n  2.2.1  e)f  this  appe;nelix. 
Built-in  anel  e)ve;i-the-range;  mie:i'e)wave;  e)ve;ns 
shall  he;  inst;ille;el  in  an  e;ne;le)sure;  in 
ae:e:orelance;  with  the  mannfae:lnre;r'.s 
inslrne;tie)ns.  l’e)r  e)ve;r-lhe-range;  mie:re)wave; 
ovens,  install  the  a])|)liane:e;  with  the  exhaust 
ve;nt/re;e:ir):nlatie)n  fan  in.stalle;el  in  the; 


e:e)nfignri)tie)n  te)  ve;nt  the  iiir  inele)e)rs  in 
;)e;e:e)rehme:e;  with  mannfaclnre;r's  instrne:tie)ns. 
I•'e)r  stanelhy  nie)eh;  anel  e)ff  meeele;  testing, 
instidl  the;  mie:re)Wiive;  e)ve;n  in  ae:e:e)rehme;e; 
with  .Se;e:tie)n  a.  Paragraph  ,3.2  e)f  lB(i  (>2301 
(.S);e:e)nel  felitie)!))  (ine;e)rpe)rate;el  hy  re;fe;re;ne:e): 
se;e;  S  430.3).  elisre;gareling  the;  ])re)visie)ns 
re;gareling  hiitte;rie;s  anel  the;  ele;te;rminatie)n. 
e:lassifie:atie)n.  anel  te;sling  e)f  re;le;vanl  me)eh;s. 

A  wiitt  mete;r  must  he;  instiille;el  in  the;  e.iremit 
anel  shall  he;  as  ele;se:ril)e;el  in  see;tie)n  2. 9. 1.3 
e)f  this  a])pe;nelix. 

***** 

2.3  /\inl>ient  room  (dr  temjmmtnre. 

2.3.1  Active  mode  amhieid  room  (dr 
tem])er(dnre.  During  the  ae;tive  meeele  te;sl. 
maintain  an  aml)ie;nt  re)e)m  air  le;mpe;ratnre;. 

Ti<.  e)f  77°  ±  9  °P  (23°  ±  3  °C',)  leer  e;e)nve;ntie)nal 
e)ve;ns.  e;e)e)king  te)ps.  anel  leer  mie:re)wave;  e)ve;n 
e:e)nve;e:tie)n-e)nly  e:e)e)king  te;sls.  e)r  73.4°  ±  3.0 
°1'  (23°  ±  2  °(3  lor  mie;re)wave;  e)ven 
nne:re)wave;-e)nly  e;e)e)king  te;sts.  as  me;asnre;el  at 
le;ast  3  fe;e;t  (1.3  m)  anel  ne)t  more;  than  0  fe;e;t 
(2.4  m)  fre)m  the;  ne;are;.st  snrfae;e;  e)f  the;  unit 
nneler  te;st  anel  ai)|)re)ximiite;ly  3  fe;e;t  (0.9  m) 
cil)e)ve;  the;  fle)e)r.  The  te;m|)e;ratnre;  shall  he; 
measure;el  with  a  the;rme)me;te;r  e)r  te;mj)e;nitnre; 
inelie:ating  syste;m  with  an  ae:e;nrae:y  as 
spe;e:ifie;el  in  .se;e:tie)n  2. 9. 3.1. 
***** 

2.7  Test  l)Iocks  for  conventional  oven, 
conventional  cooking  top,  and  convection 
microwave  ovens.  The;  te;st  hle)e:ks  shall  he; 
maele;  e)f  alnminmn  alleey  Ne).  0001.  with  a 
sj)e;e:ifie:  he;iit  e)f  0.23  Btn/lh-°l''  (0.90  k)/|kg- 
°(C1)  anel  with  any  tem])e;r  th<it  will  give;  a 
e.e)e;ffie:ie;nt  e)f  the;rmal  e:e)nehie:tivity  e)f  1073.3 
te)  1189.  t  Btn-in/h-ft2-°F  (134.8  te)  171.3  \V/ 
|m-°CC|).  liite-.h  l)le)e:k  shall  have;  a  he)le;  at  its 
toj).  rlie;  he)le;  shall  he;  0.08  inedi  (2.03  mm) 
in  eliame;te;r  anel  0.80  ine:h  (20.3  mm)  ele;e;i). 
Other  means  may  ))e;  i)ie)viele;el  wliieli  will 
e;nsni'e;  that  the  the;rme)e;e)Uj)le;  jnne:lie)n  is 
instiille;el  at  this  same  ])e)sitie)n  anel  elepth. 

The;  beetle))))  eef  e;;)e:h  l)le)e;k  shall  he;  flat  te) 
withi))  0.002  i)ie:h  (0.031  )))))))  TIR  (teetal 
i)ielie:ale)r  reaeling).  De;le;r))ii)ie;  the;  ae:lni)l 
weight  e)f  e;ae:h  test  l)h)e:k  with  a  se:ale;  with 
;)))  ae:e;n)'ae:y  as  i)ielie:ate;el  i))  See;tie))i  2.9.3. 

2.7.1  Conventional  oven  and  conv((ction 
microwave  oven  test  block.  The  lest  l)le)e:k  lor 
the  e:e)nve;)itie))ial  e)ve;)i  a)iel  e:e))ive;e:tie))i 
)nie;re)Wi)ve;  eeveei.  \V|,  shall  be;  0.23  ±  0.03 
i)ie;he;.s  (138.81 1.3  enm)  in  eliamete;r, 
api)re)xi)nale;ly  2.8  i))e;he;s  (71  ))nn)  high  a))el 
shall  weigh  8.3  ±  0.1  lies  (3.8()  ±  0.03  kg).  The; 
l)le)e;k  sliall  he;  finislieel  with  a)i  aeieeelic  l)l<)e:k 
e:e)ali))g  wliieli  has  a  )ni)n))U))n  lhie:k))e;ss  eef 
0.001  i)ie:h  (0.023  )n)n)  eer  with  i)  Ihiish 
hi)\'i)ig  the  e;e)nivi)le;)il  he;<)l  ahseerptivily. 
***** 

2.8  Microwave-onlv  te.st  load. 

2.8.1  .9.7  ounce  1275  gl  water  containers. 
Tlie;  9.7  e)n)ie;e;  (273  g)  e;yli)ielrie:al  glass  lest 
e:e)))lai)ie;rs  sh<)ll  he;  ))]:)ele;  eef  l)e))'e)silie;i)le;  gh)ss 
with  i)))  e;xle;r))al  he;ighl  eef  4.92  ±  .04  i)ie;hes 
(123  ±  1  emn).  i))i  e;xle;r)ial  elii))ne;te;r  eef  3.34 

±  .04  i))e:he;s  (90  ±  1  ))))n).  a  e:ai)<)e:ity  e)f  3().0 
e:nl)ie;  i)ie:he;s  (000  )nl),  a))el  a  ))ii)xi))U)))) 
we;ight  e)f  7.1  e)n))e:es  (200  g). 

2.8.2  t2.3  ounce  (3.30  g)  water  containers. 
The;  12.3  e)n)ie;e;  (330  g)  e;yli)ielrie;al  glass  le;sl 
e:o)ili)i))e;rs  shall  lee;  enaele;  eef  leeejeesilicate;  glass 
with  a)i  e;xle;)'nal  he;ighl  eef  2.99  ±  .04  ieichos 
(70  ±  1  ))))])),  <)))  e;xle;r)n)l  elia)ne;ler  e)f  3.31  ± 
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.04  inchos  (140  ±  1  nun),  :i  cajiacilv  ol  54.0 
ciiliic  inclios  (000  ml),  ami  a  maximum 
wciiglU  oi  8.8  oimcus  (250  g). 

2.8.:i  35.3  ounca  (lOOO  <>)  uu/ur 

containers.  'I'lio  35.8  ounce!  (1000  g) 
cylindrical  gla.ss  leisl  coutaiuors  .shall  Im! 
made!  ol  l)e)re)silicate!  glass  with  iin  e:xte!ruid 
lu!ighl  e)l'  3.54  ±  .04  iiu:lu!S  (00  ±  1  mm),  ;m 
e!Xle!ruiil  eliiuue!l(!i'  e)l  7.48  ±  .04  iue:he!s  ( 1 00 
±  1  mm),  a  e:a)):K:ity  eil'  122.0  cuhie:  inclH!s 
(2000  ml),  auel  a  maximum  \ve!iglil  ol  15.0 
e)uue:e!s  (450  g). 

***** 

2.0.1 .1  Wall-lianr  meter.  The!  \vaU-he)ur 
me!te!r  leir  me!asui'iug  llu!  e!le!e:lrical  e!ue!rgy 
e;e)usum])lie)u  e)l  (:e)uv(!utie)ual  e)ve!us  auel 
e:e)e)kiug  lo|3s  shall  have!  a  r(!se)lutie)u  e)l'  1 
\v;itl-he)ur  (3.0  k))  e)r  le!ss  auel  ii  imiximum 
e!rie)r  lu)  gre!ale!r  than  1.5  i)e!re;e!ul  e)l  the! 
me!iisure!el  value!  le)r  any  eie!mauel  grexite!!'  lhau 
100  watts.  The!  watt-he)ur  me!te!r  h)!’  me!iisuriug 
the!  ae:tive!  mejele!  e!ne!rgy  e:e)nsumi)tie)u  e)l 
mie:re)wave!  e)ve!ns  shall  heive!  ii  maximum 
ea  re)!'  eel  ne)  gre!ate!r  than  1  i)e!re:e!nt  e)!  the! 
me!asure!el  value!. 

***** 

2.t).3  'I’emperntnre  ineasnrement 
equipment. 

2. 0.3.1  Itoom  temperature  indicating 
system.  The!  reeeem  Ie!mj3e!ralure!  inelieaitiug 
.syste!m  shall  he!  as  spe!e:ilie!el  in  Se!e:tiem  2.t).3.4 
le)r  rauge!S.  e)ve!us  iiiiel  e:e)e)kle)))s.  The!  re)e)m 
te!m])e!rature!  iuelie;atiug  svste!m  le)r  mie:re)\v<ive! 
e)ve!us  shall  have!  ii  minimum  re!se)lutie)u  e)l 
0.18  °l''  (0.1  "C)  auel  a  luiiximum  e!iTe)r  ue) 
gn!ale!r  thiiu  0.18  “k'  (0.1  “(3- 

2. 0.3. 2  Temperature  indicator  system  for 
measuring  conventiomd  oven  and  convection 
microwave  oven  temperature.  The!  e!e|eu|mH!ut 
lor  me!;isuriug  the!  e:e)uve!utie)ual  e)ve!u  auel 
e:emve!e:lie)u  mie:re)wave!  e)ve!U  le!m|)e!r;iteire! 
shall  have!  an  e!rie)r  ue)  greeate!)-  lhau  ±4  °K  (±2.2 
°(3  e)ve!r  the!  range!  eel  tka®  le)  500  °1''  (18  °(;  le) 
200  '’(3. 

***** 

2. 0.3. 5  Water  test  load  temperatures.  The! 

Ie!m])e!ralure!  me!tisuriug  instrume!ut  usoel  te) 
me!asure!  Iho  wate!r  le!sl  leeiiel  te!m])e!ralure!  shall 
have!  a  minimum  re!.se)hitie)u  e)i 0.18  “k"  (0.1 
03  auel  a  lUiiximum  e!rre)r  ne)  gre!ate!r  2.7  °k' 
(1.5  °C).  Any  stirring  ele!vie:e!  te)  whie:h  a 
te!m|)e!rature!  meeasuring  iuslreuue!nl  is 
atlae:he!el  shall  have!  a  he!al  e:a|)ae:ity  e)!' 0.287 
Blu/lh-°k'  (1.20  k)/kg-K)  or  le!ss. 
***** 

2.0.5  Scale.  The!  se;ale!  use!el  lor  we!ighing 
the!  Ie!st  hle)e:ks  shall  have!  a  lUiiximum  e!rre)r 
ue)  gre!iite!r  I  him  1  euiuex!  (28.4  g).  The!  sexilo 
use!el  lor  we!ighiug  the!  mie:re)wave!-e)uly  walea' 
le!sl  leeael  shall  have!  a  miuimeim  re!se)hitie)u  e)t 
.02  e)uue:e!s  (0.5  g)  auel  a  meixiumm  e!rre)r  ue) 
gre!iile!r  than  .04  e)uue;e!.s  (1  g). 

2.0.0  Time  measurement.  The!  lime! 
me!asure!me!ul  instrume!ul  use!el  le)r  mexisuriiig 
the!  mie;re)wave!  e)ve!n  le!sl  e:ye:le!  le!Ugth  shall 
hiive!  a  minimum  re!se)lulie)u  e))  1  se!e:e)uel  auel 
a  maximum  e!rre)r  ue)  gre!<)le!r  lhi!u  1  seuaeuel. 

2.0.7  lnsid(dion  pad  for  water  test  load 
temperature  mea.surements.  All  \viite!r  le!sl 
le)aels  shall  he!  ])lae;e!d  e)u  an  iusidalie)u  pael 
whe)u  u)akiug  te!U)|)e!ie!ture!  u)e!asme!u)e!uls. 
The!  i))S))lalie)u  ])!iel  shall  have!  a  thie:kue!ss  eel 
at  le!asl  0.5  iue:he!s  auel  e;e)ve!r  the!  e!nlire!  base! 
e)IThe!  Ie!sl  e;e)utaiue)r  with  a  hex)!  e;apae:ity  eel 
0.310  13lu/lh-°k’  (1.30  k)/kg-K)  eer  lexss. 


3.  Test  Methods  and  Measurements 

3.1.  Test  methods. 

***** 

3.1.4  Microwave  oven. 

3.1 .4.1  Microwave-onlv  cooking  cycle  3.7 
ounce  (275  gj  water  load  test  method. 

Kstahlish  the!  te!stiug  e'.e)])elitie)ns  se!l  leerlh  in 
.Se!e;tie)i)  2.  “TlvST  CCINIUTION.S,"  eelThis 
Appe!uelix.  8e!re)re!  he!giuuing  the!  Ie!sl,  the! 
e!U)ply  glass  te!sl  e:e)ulaiue!r  emel  u)ie:re)Wi)ve! 
e)ve!n  u)ust  he!  at  lhe!ir  ueerueal  ueueeepemeliug 
le!U)])e!n)luie!S  as  ele!riue!el  in  se!e:tie)U  1.12  auel 
ele!se:rihe!el  in  se!e:tie)u  2.0.  Be)ur  !).7  ±  .04 
e)m)e:e!s  (275  ±  1  g)  orwate!r  in  le)  the!  0.7 
e)uue:e!  (275  g)  te!Sl  e:e)ulaiue!i'  si)e!e;il'i)!el  i)) 
se!e:tie)u  2.8.1  auel  stir  Iho  wale!r  usi])g  •) 
le!U)pe!!'iiture!  u)e!<isuriug  iuslrnueonl  s])e!e:irie!el 
in  .se!e:liou  2. 0.3. 5  until  the!  avoixego 
te!n)])e!ralure!  eelTho  teist  exuelaiuor  auel  water 
is  h;)li)ue;e!el.  The!  initial  water  le!U)|)e!)'ature! 
u)e!sl  he!  50  ±  0.0  °k'  (10  ±  0.5  'C).  lMae:e  the 
te!sl  le)ael  at  the!  e:e!ute!r  e)l  the!  turutahle.  li  the 
ap|)liaue:e!  is  ue)l  nile!el  with  a  turutahle!.  ])lae:e) 
the!  te!sl  le)ael  e)u  the  re!e:i|)re)e:atiug  tray  eer  e)u 
the!  leewesi  peessihle  shell  ))e>silie)u.  .Set  ll)e! 
pe)we!r  e:e)utre)l  leer  the!  u)ie;re)wave!-e)uly 
e:e)e)ki))g  ueeeele  le)  the  highexsl  peessihle! 

|)e)sitiou.  If  the!  a|)])liaue:e!  is  e!e|uippe!el  with  a 
he)e)sl  lui)e:lie)u.  ae  tivate!  the  he)e)sl  iu))e:lie)u. 
.Start  u)e!asure!U)e!Uts  i!fle!r  switeihiug  e)u  the 
ap|)li<me;e!  in  the  u)ie:re)wave!-e)ulv  e:e)e)king 
u)e)ele!:  u)e!i!sure!U)e!))ls  must  he!giu  withi))  30 
se!e:e)uels  after  the  ])re!paralie)u  e)f  the!  wale!r 
le);iel.  The  u)ie:)e)Wi)ve!  e)ve!u  u))!st  he!  e)pe!i'ale!el 
le)  heeil  the  le!St  le)ael  le)  iieihieve!  i)  fiuiil 
leuepenalure  of  140-140  “k’  (00-05  ‘(3.  at 
whie:h  i)e)iut  the  n)ie:re)wave!  e)ve!u  u)usl  he! 
swile:he!el  e)ff.  Re!U)e)ve!  the!  te!sl  leeael  f!'e)U)  the! 
u)ie:re)wave!  eeveu,  emel  pe)silie)u  the  lest  leeael 
e)i)  the!  iusidalie)!)  pael  spe!e:ifie!el  in  seeeliou 
2.0.7.  .Stir  the!  wate!r  with  the!  le!U)pe!ratme! 
u)e!asuriug  iustruu)e!ut  speeafieul  in  seedieeu 
2.?). 3. 5,  auel  uiexesure!  the  lueal  le!U)])e!ralui'e! 
within  20  se!e:e)uels  eefleer  the  u)ie;!'e)wave!-e)uly 
he!ali))g  e:ye;le!  is  fiuisheHl.  Alle)w  the 
u)ie:re)wave!  e)ve!u  le)  rexie:!)  its  ueermal 
ue)])e)pe!rciliug  le!U)pe!n!lure!,  auel  i’e!])e!;it  the 
p)e)e:e!elure!  to  heat  the!  wale!r  lest  le)ael  le)  a 
liuc)!  Ie!n)])e!ral))re!  e)f  131-140  °k'  (55-00  °(3. 
The  u)iuiu)uu)  eliffe!re!))e:e!  he!twe!e!))  the!  final 
te!U)])e!rature!S  fre)U)  the  Iwe)  lewis  must  he  3.0 
°1'’  (2  '^C).  In  he!twe!e!u  tests,  fe)re:e!el  air  e:e)e)li)!g 
u)ay  he!  use!el  to  assist  in  reulueaug  the 
le!U)pe!ral)!re!  e)f  the:  a])pliaue;e!.  Re!i)e!al  the:  test 
seriew  threx!  tiu)e!s  iu)le!S.s  the!  te)lai  U)ie:ie)wave!- 
e)nly  j)e!r-e:ye:le!  e!ne!rgy  e:e)usuu)plie))).  as 
e:ale;uhile!el  in  se!e;tie)n  4.4.0,  fre)U)  the!  sexaeuel 
)))e!i)sure!U)e!ul  is  within  1.5  pe!ie:e!Ul  e)f  the! 
veihie!  e)hlaiue!el  freeu)  the  first  i))e!asure!U)e!ul. 

3.1 .4.2  Microwave-onlv  cooking  cycle  3.7 
ounce  (275  gl  water  load  fan-only  mode  test 
method.  If  the  ueiea'eewave  eeveu  is  e;apahle!  e)f 
e)|)e!ratie)u  in  fau-e)uly  neeeele!.  u)e!asure!  the!  fan- 
e)nlv  u)e)ele!  e!ue!rgv  e:e)usuu)pliou  feer  the!  0.7 
e))U)e:e!  (275  g)  wale!r  le)ael  ;)s  fe)lle)ws.  (laleailale 
the!  Iiu)e!  re!e|ui)e!el  le)  heeal  0.7  e)uue:e!S  (275  g) 
e)f  water  hy  !)0  “!■'  (50  "(3,  Ijt.s,  using  the 
e!e|uatie)us  s|)e!e:ifie!ei  in  seHlieu)  4.4.1.  k’e)lle)w 
the  pre)e:e!ehire!s  in  se!e:lie)u  3. 1.4.1,  exeie!])!  the! 
u)ie:re)Wi)ve!  e)ve!u  u)usl  he)  e)])e!i'i)le!el  te)  heeal  the! 
te!st  le)ael  lor  the  eialeailaleel  hexeliug  tiuee.  I^ys. 
at  whie:h  peeiul  the  u)ie;re)wave!  e)ve!))  u)u.sl  he! 
swile:he!el  e)ff.  Reneeeve  the!  le!Sl  le)ael  fre)U)  the 
U)ie;re)wave!  e)ve!)),  auel  edeese  the  U)ie;re)wave! 
eeven  ele)e)r  within  30  ±  2  se!e:e)))els  eifler  the 
U)ie:re)wave!-e)nly  heuitiug  e:ye:le  is  finisheel. 


Me!asure!  the  fan-e)uly  u)e)ele!  energy 
e:ousuu)plie)])  until  the!  enel  e)f  the  f:u)-e)ulv 
ueeeele.  Repeal  the  test  series  Ihrex!  Iiu)e!s 
unless  the!  te)tal  u)ie:!'e)wave!-e)ulv  pe!r-e:ve:le! 
e!ne!rgy  e:e)usuu)])tie)u.  as  exeleailaleul  in  seeitie))) 
4.4.0,  fre)U)  the!  se!e;e)uel  u)e!asme!U)e!ul  is  within 
1.5  ])e!ie:e!))t  e)f  the  value  eehtaiueel  fre)U)  the 
first  u)e!iisuie!n)e!ut. 

3.1 .4.3  Microwave-only  cooking  cycle 

12.3  ounce  (350  gj  ivater  load  lest  method. 
Rstahlish  the  le!sliug  e-.e)uelilie)us  set  fe)rlh  in 
.Sexdiou  2.  ‘Tli.ST  CONDITIONS,"  of  this 
A|)j)e!uelix.  I5e!fe)re!  he!giu))iug  the!  lest,  the 
e!U)])ty  glass  lest  eaeutainer  auel  u)ie:re)wave! 
e)ve!u  u)usl  he  at  their  ))e)ru)al  ue)ue)|)e!ratiug 
le!U)j)!!ralure!s  as  elefiueeel  in  se!e:lie)u  1.12  auel 
ele!se:rihe!el  in  seeilie)))  2.0.  Four  12.3  ±  .04 
e)uue:e!s  (350  ±  1  g)  e)f  wateer  in  te)  the  12.3 
e)une:e!  (350  g)  test  e:e)nlaiue!r  s])e!e;ifie!el  in 
se!e:tie)u  2.8.2.  auel  stir  the  wate!r  usi))g  a 
le!U)])e!iature!  ueeiesuring  iustr)U))e!ut  sj)e!e;ifi!!el 
i))  seedie)))  2.!). 3. 5  until  the  average 
le!U)pe!rature!  e)f  the  lest  e:e)ulaiue!r  emel  water 
is  halane.eHl.  The  initial  wate!r  teuejjejature! 

U)e)sl  he!  50  ±  0.0  °k'  (10  ±  0.5  “(3-  Plae:e!  the! 

Ie!sl  le)ael  at  the  e:e!))te!r  e)f  the  turutahle.  If  the 

aj) pliiU)e:e!  is  ))e)t  fitleel  with  a  lui))tahle.  plae:e! 
the  test  leeael  e)n  the!  re!e:ipre)e:atii)g  tray  e)r  e)u 
the  le)we!sl  ])e)ssihle!  shelf  peesilie))).  Se!l  the 
])e)we!r  e:e)ulie)l  fe)r  the  u)ie;re)wave!-e)ulv 
e:e)e)kiug  ueoele  le)  the!  highe!st  ])e)ssihle! 

|)e)sitie)]).  If  the!  a])plii)ue;e!  is  e!epiippe!el  with  ii 
l)e)e)sl  fuue:lie)u,  aedivate!  the  he)e)st  luue:tie)u. 
Start  u)e!asure!u)e!uls  iifte!r  swile:hiug  e)U  the 

i) ])pliaue:e!  i))  the  mie:re)wave!-e)uly  e:e)e)kiug 

u) e)ele!;  u)e!i)se!!'e!U)e!uts  ueusi  he!giu  within  30 
se!e:e)uels  eifter  the  ])re!])aratie)U  e)f  the  wi!te!r 
le):iel.  The!  u)ie:re)wave!  e)V)!u  must  he  e)pe!i'ale!el 
le)  he!al  the  test  le)ael  te)  ae:hie!ve!  i)  final 
te!U)pe!rature!  e)f  140-140  °k'  (0t)-()5  C3.  at 
whie:h  |)e)iut  the  U)ie;re)wave!  e)ve!U  u)usl  he! 
swile;he!el  e)ff.  Re!U)e)ve!  the  lewt  leeael  fre)U)  the! 
u)ie;re)wave!  e)ve!U.  auel  ])e)sitie)))  the!  lewl  leeael 
e)u  the  iusulatie)!)  |)ael  s|)e!e:ifie!el  in  sendieeu 
2.0.7.  Stir  the  waleer  with  the!  te!U)}))!ialure! 
u)e!asuriug  i))struu)e!ul  s])e!e;ifie!el  in  seedie)!) 
2.tl.3.5,  auel  u)e!asu!'e!  the  lueal  te!U)i)e!rature! 
within  2t)  seuaeuels  iifte!r  tl’.e  u)ie:re)wave!-e)uly 
heating  eivede  is  finisheel.  Alle)w  the 
U)ie;re)wave!  e)ve!))  le)  reaeih  its  ue)ri))al 
ue)))e)pe!raliug  te!U)pe!rature!.  auel  re!|)e!cil  the 

j) re)e:e!eh!re!  te)  he!al  the  w.iler  te!sl  le)ael  le)  a 
final  le!U)])e!rature!  e)f  131-140  °k'  (55-00  °C). 
The  u)iuiu)uu)  eliffe!r)!ne:e!  he!twe!e!n  the  fi))al 
le!U)pe!rature!s  fi'e)U)  the  Iwe)  te!sls  u)usl  he  3.0 
°k'  (2  °(3-  lu  he!lwe!e!i)  tests,  fe)re;e!el  air  e:e)e)liug 
u)ay  he!  useel  to  assist  in  reeluedug  the 
te!U)p)!rature!  e)f  the!  a])pli<u)e:e!.  Re!|)e!al  the!  lewl 
seriees  lhre!e!  liuees  unless  the!  Ie)l;ii  u)ie:re)wave!- 
e)])lv  pe!r-e:ye:le!  eueergv  e:e)usuu)ptie)u.  as 
e::ile:ul;)le!el  in  .s)!edie)n  4.4.0.  fre)U)  the  se!e:ouel 
u)e!asure!U)e!ul  is  within  1.5  pe!re;e!ul  e)f  the 
value!  e)htaine!el  fie)i))  the!  first  u)e!;isure!U)e!ut. 

3. 1 .4.4  .Microwave-only  cooking  cycle 

12.3  ounce  (350  g}  water  load  fan-onlv  mode 
lest  method.  If  the  ueieTeeweeve!  eeveu  is  eaepeihle! 
e)f  e)i)e!iatie)U  in  fau-e)i)ly  ueeeele!,  ueexeseue  the! 
fan-only  u)e)ele!  e!ue!rgy  e:e)usuu)|)lie)u  leer  the! 

12.3  e)U))e:e!  (350  g)  weeler  leeael  i)s  fe)lle)ws. 
Caleaihete  the!  liuee  lexiuireul  le)  heal  12.3 
e)uue:e!s  (350  g)  e)f  water  hy  00  °k’  (50  ”(3.  lese). 
using  the  e!ei)ii)lie)us  spexafieel  in  se!edie)U  4.4.2. 
k’e)lle)W  the  pre)e;e!eh)re!S  in  seedie)))  3. 1.4. 3. 
e!xe;e!pl  the  u)ie:re)wave!  e)ve!U  u)ust  he!  e)pe!rale!el 
le)  he!al  the  le!sl  le)ael  lor  the!  e:ale:u latex)  he!atiug 
lime,  I  VS)),  at  which  peeiut  the  U)ie:re)wave!  e)ve!U 
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imisl  Im;  swililunl  (jff.  Remove;  llic;  t(;st  load 
from  llu;  microwave  ov(;n,  ami  close;  the 
mie;re)wave;  e)ve;n  eloor  wilhiii  ao  ±  2  se;e:e)nels 
afle;r  the  mie;re)wave;-emly  healing  e:ye:le;  is 
rmishe;el.  Me;asiire;  lire  lan-e)iilv  moele  e;iu;rgy 
e:emsiim);tion  until  the;  e;nel  of  the;  tan-eenly 
me)ele;.  Ke;pe;al  the;  t(;st  se;rie;s  ihren;  lime;s 
uide;ss  the;  leilal  micre)wave;-e)nly  |)e;r-e;ye:le; 
e;ne;rgy  e:e>nsmn|)tion.  as  e:ale:iilate;cl  in  se;e.tie(n 

4.4.(>.  from  the  sexiemel  me;asnre;me;nl  is  within 
1..T  |)e;re:e;nl  eef  the;  value;  ohtained  freem  the; 
first  measiire;nu;nl. 

a.  1 .4  ..T  Microwavv-only  cooking  rycli; 

35.3  ounce  (1  ()()()  y)  water  l(Hi(i  test  method. 
Rstahlish  the;  testing  e:e)neiitiems  se;t  feerih  in 
.Se;e:lion  2.  "  TRS  T  (XINDI  TIONS."  eil  this 
Appenelix.  Be;fe)re;  he;ginning  the;  te;sl.  the; 
e;mplv  glass  lest  e:ontaine;r  anel  mie:re)wave; 
ove;n  must  Im;  at  the;ir  normal  ne)nope;rating 
te;mpe;ratnre;s  as  de;fine;el  in  sex;tie)n  1.12  and 
ele;se;rihe;el  in  se;e;lie)n  2.f>.  Peeiir  25. a  ±  .1)4 
e)ime;e;s  (1t)l)l)  ±  1  gl  of  water  in  te)  the  25.2 
e)nne;e;  (HUM)  g)  te;st  c:ontainer  s])e;e:ifie;el  in 
se;clie)n  2.8.2  anel  stir  the  wale;r  using  a 
le;mpe;ralnre;  me;asuring  inslrmne;nl  spe;e:ifie;el 
in  se;e:lie)n  2. ‘1.2. 5  until  the  average; 
le;mpe;ralure;  eif  the;  test  e:e)ntaine;r  anel  water 
is  halane:e;el.  The;  initial  wale;r  le;mpe;raliire; 
nmsi  Im;  50  ±  l).‘)  F  (It)  ±  0.5  (3.  lMae:e;  the; 
le;sl  loael  at  the;  e;e;nle;r  e)f  the;  tnrntahle;.  If  the; 
a|>plianc:e;  is  not  fitle;el  with  a  tnrntahle.  |)lae:e; 
the  te;st  leeael  on  the;  re;e:ipreM:ating  trav  eir  een 
the;  le)we;sl  peessihle;  she;lf  positie)n.  .Se:l  the; 
pe)we;r  e;e)ntrol  for  the;  mie;re)wave;-e)nly 
cooking  incMle  tee  the;  highest  peessihle; 

|M)sitie)n.  If  the;  a|)|)liane:e;  is  eMpii|)|)c;d  with  a 
boost  fnne:lie)n.  ae:livate;  the;  heuest  fnneliein. 
.Start  me;asnre;me;nts  afte;r  switching  on  the; 
ap|)liane:e;  in  the  mie:re)wave;-emly  e:eM)king 
ineeele;;  me;asnre;me;nts  must  lM;gin  within  20 
se;e:e)nels  afle;r  the;  pre;paralie)n  e)f  the;  wate;r 
leeael.  The;  mie:re)wave;  e)ve;n  must  he;  e)pe;rale;el 
te)  he;at  the;  te;st  load  te)  aeliieve;  a  final 
l);m|)e;ralure;  e)f  140-140  1’ (00-05  (3.  at 
which  |)e)inl  the  mie;rowave;  e)ve;n  must  he; 
swile;h);el  e)ff.  Re;move;  the;  le;st  leeael  freem  the; 
micre)wave;  oven,  and  |)osition  the;  te;st  loael 
on  the;  insulation  pad  s|)e;c:ifie;el  in  seK:tie)n 
2.0.7.  Stir  the;  wale'r  with  the;  te;mpe;rature; 
me;asuring  instrument  speMufieel  in  se;e;lie)n 
2. 0.2. 5.  anel  me;asure;  the;  final  te;mpe;rature;  is 
within  20  seH;e)nels  after  the;  mie;re)wave;-onlv 
heating  e:ycle;  is  finishe;d.  .Mlow  the; 
micre)wave;  e)ve;n  te)  re;ae;h  its  normal 
nonop);rating  temperature;,  and  n;j)e;at  the 
preM:e;elure;  te)  he;al  the;  wate'r  te;sl  lerael  te)  a 
final  le;m|)e;ratun;  e)f  121-140  “^F  (55-00  (3- 
The;  minimum  diffe;re;nc.e;  lM;lweM;n  the;  final 
te;mpe;ralure;s  Ireem  the;  Iwe)  le;sts  must  Im;  2.0 
‘^1’  (2  °C3.  In  lM;lwe;e;n  le;sls.  fe)re;e;el  air  e;oe)ling 
may  he;  use;el  to  assist  in  re;duc:ing  the; 
le;m))e;rature;  e)f  the;  ap|)lianc:e.  Re;])e;at  the;  le;st 
se;rie;s  lhre;e;  limes  nnle;ss  the;  leelal  mie:rowave;- 
eenly  pe;r-cycle;  e;ne;rgv  e:e)nsumplion.  as 
c;ale:ulate;el  in  se;e  lie)n  4.4.0.  freem  the;  se;e;e)nel 
nie;asure;me;nl  is  within  1.5  pe;re:e;nl  e)f  the; 
value;  ohtaine;d  from  the;  first  me;asure;me;nl. 

2.1.4 .()  .Microwove-only  cookin}>  cycle 

35.3  ounce  (toot)  water  load  Ian-only  mode 
lest  method.  If  the  microwave;  e)ve;n  is  cajeahle; 
e)f  ope;ratie)n  in  fan-only  moele;.  me;asure;  the; 
fan-only  meeele;  e;ne;rgy  consumption  fe)r  the; 

25.2  e)unc:e;  (1000  g)  wate;r  lerael  as  fe)lle)ws. 
(Calculate  the;  time;  re;c|uire;d  te)  heat  25.2 
oune:e;s  (1000  g)  e)f  wale;r  hv  00  F  (50  ‘'(3. 
timiii.  using  the;  enpiatieens  spe;e:ifie;el  in  s);e:tie)n 


4.4.2.  Fe)lle)W  the;  ])re)e:e;elure;s  in  se;e;tie)n 
2. 1.4. 5.  e;xe;e;|)l  the;  mie:re)wave;  e)ve;n  must  he; 
ope;rate;el  te)  he;al  the;  l);sl  loael  for  the 
e:eile:ulal);d  he;ating  time;.  Iiihki.  at  whie:h  |)oinl 
the;  mie:re)wave  e)ve;n  must  he;  swile;he;el  off. 
Re;me)ve;  the;  te;st  head  fre)m  the;  mie:re)wave; 
oven,  anel  e;le)se;  the  mie;re)wave;  e)ve;n  ele)or 
within  20  ±  2  se;e:onels  afte;r  the;  mie:re)wave;- 
e)nlv  he;aling  e;ve:le;  is  finishe;el.  Me;asure;  the; 
fan-e)idy  me)ele;  energy  e;e)nsumplie)n  until  the; 
enel  e)f  the  fan-eenlv  meeele.  Re;pe;al  the;  le;sl 
se;rie;s  ihrex;  lime;s  imle;ss  the;  te)lal  mie:rowave;- 
only  pe;r-e:ye:le;  e;ne;rgy  e;e)nsuni|)lie)n.  as 
e:ale;ulate;ei  in  se;e:tie)n  4.4.0.  fre)m  the  .se;e:onel 
m);asurenie;nl  is  within  1.5  pe;re:e;nl  e)f  the 
value;  e)htaine;el  freem  the;  first  me;asur(;me;nl. 

2. 1.4. 7  (Convection  microwave  oven 
conveclion-onlv  lest  method.  Esiahlish  the; 
testing  e:e)nelilie)ns  .se;l  feerih  in  se;clion  2. 

••  TFS  r  CONlin  iON.S.”  e)f  this  api)e;nelix. 
l}e;fore;  l)e;ginning  the;  le;sl.  the;  e;e)nve;e;lie)n 
mie:re)wave;  e)ve;n  must  he;  at  its  neermal 
ne)ne)pe;raling  le;m|)e;ralure;  as  ele;fin(;el  in 
seH:lie)n  1.12  anel  ele;se:rihe;el  in  se;e:tie)n  2.0.  Se;l 
the  e:e)nve;e;tie)n  mie:re)wave;  e)ve;n  lest  hle)e:k 
Me appre)ximale;ly  in  the;  e;e;nle;r  e)f  the; 
usahle;  baking  spae;e;  on  the;  grilling  rae:k 
|)re)viele;el  hv  the;  manufae:lure;r.  Frogram  the; 
e;e)nve;e:tie)n  mie;re)wav(;  e)ven  leer  ne)rmal 
baking  in  ae.e:e)relane:e;  with  manufae.lun;r's 
instru);tie)ns.  anel  set  the;  e:onv(;e:lion 
le;mpe;ralure;  setting  te)  275  ‘  k’.  If  a  e:e)nve;e;tie)n 
micre)wave;  e)ve;n  pe;rmits  baking  hv  e;ilhe;r 
fore:e;el  e:e)nveM:lie)n  by  using  a  fan.  eer  without 
fe)re;e;el  e:e)nveH:tie)n.  Ie;sl  the;  e)ve;n  in  e;ae:h  of 
those;  Iwe)  moele;s.  The;  ovi;n  must  re;main  on 
leer  eene;  ce)mple;le;  lhe;rme)slal  “e:ul-off/e:ul-e)n" 
ae:tie)n  eefihe;  e;leM:lrie:al  re;sislane:e;  he;ale;rs  afle;r 
the;  l(;sl  hheeik  te;mpe;ralure;  has  ine:r);ase;el  224 
F  (120  'td  above;  its  initial  te;mj)(;ralun;.  If 
the;  e:e)nve;e:lie)n  mie:rowave;  e)ve;n  allows  leer 
the;  tnrntahle  te)  he;  turne;el  on/off.  Ie;st  the; 
appliane:e;  with  the;  lurnlahle;  lurneel  e)n.  ()ne:e 
the;  e:e)oking  e:ye:le;  is  e:e)mplete;  ;mel  turned  off. 
me;asure;  the;  fan-eenly  meeele;  e;ne;rgy 
):onsum|)tion  with  the;  ele)or  e:los);el  until  the; 
enel  e)f  the;  lan-e)nly  meeele;.  Re;i)e;al  the;  le;sl 
se;rie;s  ihrex;  lime;s  unless  the  le)tal  e;e)nve;e;tie)n- 
e)nly  j)e;r-e:ye:le  e;ne;rgy  e:e)nsumplie)n,  as 
e:ale;nlate;el  in  se;e;lie)n  4.4.8.  fre)m  the  se;e;e)nel 
m(;asure;me;nt  is  within  1.5  pe:re;e;nt  of  the; 
value;  e)l)tain);el  freem  the;  first  me;asure;me;nt. 

2. 1.4. 8  .Microwave  oven  lest  sicmdhy 
mode  and  ofl  mode  power.  Esiahlish  the; 
testing  e:e)nefilie)ns  se;t  feerih  in  s(;e:tie)n  2.  Test 
(Conditions.  e)f  this  appe;nefix.  I’or  mie;re)wave; 
e)ve;ns  that  elre)|)  fre)m  a  highe;r  |)e)we;r  stale;  to 
a  le)we;r  peewer  stale  as  elise:u.sse;el  in  Se;clie)n 
5.  Paragraph  5.1.  Ne)te;  1  e)f  1E(^  02201 
(.Se;e:e)nel  Eelilie)n)  (ine;e)rpe)rale;el  by  re;f(;re;ne:e;: 
sen;  tj  420.2).  alleew  suffie;ie;nl  lime;  leer  the 
mie:re)wave;  e)ve;n  te)  re;ae:h  the;  lower  j)owe;r 
slate;  hefeere;  pre)e;e;e;eling  with  the;  le;sl 
me;asure;me;nt.  Fe)lle)w  the;  le;sl  |)re)e;e;elure;  as 
s|)e;cifie;d  in  Se;e:lie)n  5.  Paragraph  5.2.2  e)f  lEC; 
02201  (Se;e;e)nel  Eelilion).  k’eer  emits  in  whiedi 
powe;r  varie;s  as  a  function  of  elis|)lave;d  lime; 
in  standby  me)ele;.  se;l  the;  cleMik  time;  to  2:22 
anel  use;  the  ave;rage;  i)e)we;r  ap])re)ae;h 
ele;se:rih(;el  in  Se;e;lie)n  5.  Paragraph  5.2.2(a)  e)f 
IE(;  02201  (l''ir.sl  Edition),  hnl  with  a  single; 
lest  p);rioel  e)f  10  minute;s  ±  2  se;e:  after  an 
aelelitieenal  slal)ilizatie)n  |)e;ric)d  until  the;  e:loe:k 
lime;  re;ae:he;.s  2:22.  If  a  mie:re)wave;  e)ve;n  is 
ca])ahl(;  of  ope;ration  in  e;ithe;r  standhv  mode; 
e)r  e)ff  meeele;,  as  ele;fine;el  in  se;e:lie)ns  1.18  anel 


1.1 2  of  this  app(;nelix.  re;si)(;e:tive;ly,  or  both. 

Ie;sl  the;  mie:re)wave;  e)ve;n  in  e;ae:h  me)ele;  in 
whie;h  it  e:an  e)pe;rale;. 

***** 

2.2.4  .Microwave  oven  test  eneryv 
consumption. 

2. 2. 4.1  .Microwave-onlv  cookin^  cycle  9.7 
ounce  (275  <’)  water  load  test  measurements. 
Me;asure;  the;  e;ne;rgy  e:e)nsumplion  for  the; 
mie:rowave;-only  e:ooking  e:ye:le;  test  with  a 
final  wale;r  te;mpe;rature;  e)f  140-140  °1''  (00-05 
‘'C3.  E27s,i,.  anel  the;  e:e)oking  e:ve:le;  test  with  a 
final  wate;r  temp(;ratun;  of  1.21-140  ‘’F  (55-00 

(3.  E’ts.i,  in  watt-hours  lor  the;  test  spe;e;ifie;el 
in  se;e:lion  2. 1.4.1.  In  addition,  me;asure;  the; 
initial  wale;r  te;mperalure;.  T^v.s.hi  nnd 
in  °1'’  (  (3.  the  final  wale;r  t(;mpe;rature;.  T275.h2 
anel  T27;i,i2.  hi  °1''  PC3.  imd  the;  leetal  heating 
lime.  l27.‘i,h  nnd  t27.s.i  in  s(;e:e)nels,  for  e;ae:h  l(;sl. 

2. 2. 4. 2  Micron  ave-only  cooking  cycle  9.7 
ounce  (275  gj  wider  load  fan-only  mode  test 
measnwments.  If  the;  mie:re)wave;  ove;n  is 
):apal)le  e)f  op(;ralie)n  in  fan-only  meeele;. 
m(;asur(;  the;  mie:re)wave;-e)nly  fan-e)nly  moele; 
e;ne;rgy  consumption.  Ei.27.‘i.  in  walt-he)urs, 
anel  fan-e)nly  meeele;  elunilie)n.  Ii  27.s.  in 
.se;e:e)nels.  as  si)e;e:ifie;el  in  .se;e;lie)n  2. 1.4. 2. 

2. 2. 4. 2  Microwave-only  cooking  cycle 

12.3  ounce  (35(1  g)  wider  load  test 
measurements.  Me;asure;  the;  e;ne;rgy 
e:e)nsum])lie)n  leer  the  mie:re)wave;-e)nly  e:e)e)king 
e:ve;le;  te;sl  with  a  fiiiid  wale;r  le;m])e;rature;  e)f 
140-14‘)  °F  (00-05  °(3.  E3>().i„;:h.  anel  the; 
e:e)e)king  e:vcle;  lest  with  ii  fined  weile;r 
le;mpe;reilure;  e)f  121-140  °F  (55-00  °(3.  E^mm. 
in  weill-he)urs  leer  the;  te;sl  spe;e;ifie;el  in  se;e:tie)n 
2. 1.4. 2.  In  eidelitie)!).  me;asure;  the;  initial  weile;r 
le;m|)e;ralure;,  'INsdi.i  emel  Tesd.n.  in  “k’  (°C3.  the; 
final  wale;r  le;m])e;reilure;.  T3Sd.h2  anel  T3M1.12.  in 
'’k'  (  (3.  emel  the;  le)lal  he;eiting  lime;,  tesd.i,  emel 
lisd.i,  in  .se;e:e)nels,  leer  e;ae:h  te;sl. 

2.2.4 .4  Microwave-onlv  cooking  cycle 

12.3  ounce  (3.5(1  gj  water  load  fan-onlv  mode 
ti;st  measurements.  If  the;  inicroweive;  e)ve;n  is 
e:eiped)l);  of  ope;reilie)n  in  lan-e)nly  meeele;. 
me;eisure;  the;  mie:re)wave;-e)nlv  lan-e)idv  meeele 
e;ne;rgy  e:onsumptie)n.  l^  3^1.  in  weill-he)urs. 
anel  fan-e)nly  meeele;  dureilie)n.  It  35d.  in 
se;e:e)nels.  eis  spe;c:ilie;d  in  se;e:lie)n  2. 1.4. 4. 

2. 2. 4. 5  Microwave-onlv  cooking  cycle 

35.3  ounce  (1  ()()()  gl  water  load  test 
measnivments.  Me;asure;  the;  e;ne;rgy 
e:onsum])lie)n  leer  the  mie:re)weive;-e)nly  ceeeeking 
cve:le;  le;sl  with  a  final  wale;r  te;m])e;ralure;  eef 
l’40-149  °\'  (00-05  ‘’(3.  Ehkhi.i,.  anel  the 
e:e)e)king  e;ye:le  lest  with  a  fined  wate;r 

tern ])e;ral lire;  of  121-140  °k’  (55-00  “Cd.  Emkku, 
in  wall-he)urs  Idr  the;  test  spe;e:iiii;el  in  seeelieen 
2. 1.4. 5.  In  aelelitieen.  me;asure;  the;  initial  wate;r 
le;m])e;ralure;.  Tkkhm.i  anel  Tkkhi.m.  in  “k’  (“(3. 
the;  final  water  le;mpe;reiture;,  T|(hk).ii2  anel 
’l'i«KKi.i2,  in  °F  (°(3.  anel  the  leeted  hieeiling  time, 
tiiMKi.ii  anel  t|(MKi.i.  in  se;e:e)nds.  feir  e;ac:h  le;st. 

2.2.4.t)  .Microwave-only  cooking  cycle 

35.3  ounce  (1  ()()()  gl  water  load  fan-only  mode 
test  measurements.  If  llu;  mie:rowave;  e)ve;n  is 
e:eipal)le;  of  eepereilion  in  fem-eenly  moele;, 
me;eisure;  the;  mie:re)wave;-e)nly  fem-eenly  meeele; 
e;ne;rgy  eeeensumielieen.  E|  kkki.  in  wall-heeurs, 
emel  fem-only  meede;  elureition.  ti  hmhi,  in 
se:e:onils.  as  s])e;i:ifie;el  in  se;clion  2. 1.4.0. 

2. 2. 4. 7  (Convection  microwave  oven 
convection-onlv  test  measurements.  If  the; 
ove;n  Ihermeeslal  e:ontrols  the  conve;i:lion 
mie:re)wave;  e)ve;n  li;mpe;ralure;  without  cyc:ling 
on  anel  eelf,  measure;  the  e;ne;rgy  e:onsume;el. 
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\  wIkui  IIh!  l(!iii])i!ratiin:  ol'llu!  block 
nsachos  Tcwo  ('IVv.o  is  2[i4  °I''  (130  °C',)  above; 
tin;  initial  lelock  t(;in])(;raliir(;.  Tc  v.i).  II  tin; 
ovon  Ibcrinoslal  ()|)(;i'al(;s  by  cycling  on  and 
oil,  make  llu;  I'ollowing  s(;ri(;s  ol 
in(;asiin;nu;nts:  Moasnn;  llu;  block 
l(;ini)(;raUii(;,  IVn  .a.  and  llu;  (;n(;rgy 
consnnu;d,  E<  \  ,a.  at  llu;  end  oi  llu;  last  "ON" 
|)(;riod  of  llu;  convection  microwave  ov(;n 
lleidre  the  block  reaclu;s  'I’cv  o-  M(;asnn;  llu; 
block  temperature.  'I'l  \  ,n.  and  llu;  en(;rgy 
consumed,  E<  \  ,n.  at  the  b(;ginning  of  the  next 
“ON”  pieriod.  Measure;  llu;  ble)e:k  le;mi)e;rcitnre;, 
'I'cv.c.  iiiul  the  e;ne;rgy  ce)nsunu;el.  E(  \  c-.  at  Ibe; 
e;nel  e)f  tluil  “ON”  perieiel.  Measure:  the  ble)e:k 
le;m])eralure;.  Tcn  .i).  emd  Ibe;  e;ne;rgv 
e:e)nsimu;el.  Eev.o.  at  Ibe;  be;ginning  eif  llu; 
Idlleewing  “ON"  i)e;rioel.  Ene;rgy 
nu;asnre;nu;nts  ie)r  Eex  .o,  E(  \  .a.  E(  \  .h.  Ecv.c 
anel  Eev.o.  slumlel  be;  e;xi)re;sse;el  in  weitt-lunirs 
leir  e:e)nve;e:lie)]i  mie:re)\vave;  e)ve;ns.  Measure; 
the;  teelal  he;aling  time,  te\  ,  e;x])re;sse;el  in 
se;e:e)nels.  If  the  mie:re)wave;  e)ve:n  is  euijreible;  e)f 
e)pe;ralie)n  in  fan-e)idy  nujele;.  nu;asnre;  the  fan- 
e)nly  nueele;  energy  e;onsumplie)n,  Ee\  ,i-. 
e;xpre;sse:el  in  walt-lu)nrs.  anel  fan-eenly  nu)ele; 
elunilie)!!.  lev.r.  e;x|)re;sse;el  in  se;e:e)nels. 

3. 2. 4. 7.1  C.om'octian  miemwava  own 

cnnvartion-onlv  ovnmf’o  tost  nnarfiy 
consnmplion  nnuisnnnnifnls.  If  the 
e:e)nve;e:lie)n  mie;re)wave;  e)ve;n  pe;rmits  bilking 
bv  e;itlu;r  fe)re:e;ei  exmveiediem  eir  wilbemi  fe)re;e;el 
e;emve;e:liem  iinel  llu;  eiven  timrnuislat  eleies  neit 
e:ve;le;  em  iinel  eiff.  meiiisure  Ibe;  energy 
e:emsmne;el,  (Ee\,())i,  iinel  beiiiling  lime:,  (lev)!, 
with  llu;  fe)re:e;el  e.emveeliem  meiele;  anel 
witbeiiil  the  fe)re:e;el  e;e)nve;e:tiem  meiele;.  (Ecv.d)’. 
(tev)2  when  Ibe:  le;miie;riitiire;  eif  llu;  bleieik 
re;iie:be;s  Tex -.o  (  I'ex.e)  is  234  °E  (130  °0)  abeive; 
Ibe;  initial  bleieik  le;mpe;riilure;,  'r<  \  .i).  If  Ibe; 
e:emve;ntie)nal  e)ve;n  peirmils  baking  by  e;ilbe;r 
feire'.eiel  eainveeliem  eir  wilbemi  fe)re:e;el 
e:emve;e:liem  anel  Ibe;  eiven  tbermeistal  e)pe;riite:s 
by  e:ye:ling  em  anel  eiff,  make  llu;  feilleiwing 
seiries  eif  nuiasnrements  with  anel  wilbemi  llu; 
fe)re:e;el  e:emve;e;lie)n  meiele;;  Meiasnre;  Ibe;  bleie:k 
le;m|ie;ratnre;.  'IVv.a-  iiiul  llu;  eneirgy 
e:emsimu;el.  Ec  v.a,  <d  the  enel  of  llu;  last  “ON” 
pe;rieiel  eif  Ibe:  e:onve;e:tiem  nne:reiwiive;  eiven 
beifeire;  llu;  bleie:k  re;iie:be;s  Tex  .<i-  Measure;  Ibe; 
bleie;k  temperature.  Tex  n,  anel  Ibe;  energy 
e:einsume;el,  Ec  x  .u.  al  Ibe;  be;ginning  eif  Ibe;  ne;xt 
"ON”  pe;rieiel.  Me;iisure;  llu;  bleie:k  le;mpe:riilure;, 
Tc  V.C-.  ‘iiiel  the;  energy  c:emsume;el.  E(  x  .c.  id  ibe; 
e;nel  eiftbat  "ON”  |u;rieiel.  Measure;  lbe;bleie:k 
te;mpe;riiture;.  Tev  o,  anel  the;  energy 
e:emsunie;el,  Eex  .o,  <0  llu;  beiginning  eif  llu; 
feilleiwing  “ON”  ]ie;rieiel.  Eneirgy 
measureinumts  feir  Eex  ei.  Ec  x  ,a.  Ec  v.u.  Ecv.c 
anel  Eev.o  sbeiulel  be;  e;x|ire;sse;el  in  watl-bemrs 
feir  e:emve;e:tiem  mie;reiwave;  eiveins.  Meiasure; 

Ibe;  teilal  beating  time,  U  x  .  expreisseiel  in 
seie.emels.  If  Ibe;  mie:reiwiive;  eiven  is  e:a]}ab]e:  eif 
ei|ie;raliein  in  fan-einly  meiele;.  meiasure;  Ibe;  fan- 
einly  meiele;  eineirgv  e:einsumptiem  in  Ibe:  feire:e;el 
e:einve:e:tiem  meiele,  (Eex,i  )i.  anel  wilbemi  Ibe; 
feire:e;el  e:emve;e:liein  meiele,  (Eev.i  )2.  e;xpre;sse:el 
in  widl-beiurs,  anel  Ibe;  anel  fan-only  meiele 
eluniliem,  in  tin;  feire:e;el  e;emve;e;liein  meiele;, 

(le  v.i  )i.  iiiul  wilbemi  Ibe;  feire:e;el  e:einve;e:liein 
meiele:,  (tev.i  li,  eixjiresseiel  in  se;e:einels. 

3. 2. 4. 8  Miernudvn  own  Iasi  slondhy 
nioda  and  off  mode  powar.  Miike; 
measureimenis  as  spe;e;ifie;el  in  Se:e:liem  .3. 
I’aragrapb  ii.3  eif  lE(i  02301  (Se;e;einel  Eelitiein) 
(ine:eiriieirale;el  by  re;fe;re;ne:e;;  see;  §430.3).  If  llu; 


mie:rowiive;  eivein  is  e:ajiable;  eif  eipeiniting  in 
stanelby  meiele;.  iis  eleifineiel  in  se:e:liem  1.18  eif 
Ibis  appemelix,  meiisure:  Ibe;  eiveirage;  stanelby 
meiele;  peiweir  eif  Ibe;  mieireiWcive;  eivein,  I’sn,  in 
widls  as  s]ie;e:ifie;el  in  se;e:liem  3. 1.4. 8  eif  Ibis 
appemelix.  If  Ibe;  mie:reiwa\'e;  eiven  is  e;apable; 
eif  eipeinding  in  eiff  meiele;,  iis  ele;fine;el  in 
se;e:liem  1.13  eif  Ibis  ;ip]ie;nelix.  meiiisure;  Ibe; 
iive;rage;  eiff  meiele;  ]ieiwe;r  eif  Ibe;  mie:reiwiive; 
ei\’e;n.  I’om.  eis  spe;e:ifii:el  in  seediein  3. 1.4. 8 
***** 

3.3.11  Ke;e:eirel  Ibe;  me;ii.sure;el  e;ne;rgy 

e:einsum|iliem  feir  llu;  mie:reiwave;-emly  e:eioking 
cyede;  te;sl  with  a  fined  water  lemiiereilure  eif 
l'40-149  °V  (OO-O.T  “Cl).  E27.V1..  anel  llu; 
e:eieiking  e;ycle;  test  with  a  final  wale;r 
le;m]ie;rature;  eif  131-140  “E  (.33-00  E27.X.1. 

in  watl-bemrs:  llu;  nmasureiel  mass  eif  Ibe  9.7 
eiuneee;  (273  g)  waleir  teisl  e:einteune;r,  M27.x....  in 
liemnels  (grams),  the;  me;eisure;el  mass  eif  llu; 
water  feir  the  140-149  “E  (00-03  "C)  final 
waleir  teimpeiralure;  lest,  M27s.i,.,..  anel  Ibe  131- 
140  °E  (33-00  "ti)  final  waleir  teimiiereilure 
lesl,  M27.s.i.«.  in  peiunels  (greims);  Ibe  initial 
waleir  temperalure;  T27‘i,hi.  anel  final  water 
leinjuiralurei.  T27‘i.h2.  fur  Ibe;  140-149  °E  (00- 
03  °(3  final  waleir  teimpenilure;  leist.  anel  llu; 
initial  water  tenpieiratu re;  T275,ii.  anel  final 
Wiileir  lemperalure,  T27S.12.  feir  llu;  131-140  °1'' 
(33-00  "Cd  fimil  waleir  lemjieindure;  test,  in  °E 
("(i);  Ibe;  teited  beialing  lime,  I275.11  for  llu;  140- 
149  °E  (00-03  ^'(i)  final  weileir  te;m]ie;ralure;  test 
ciiiel  t27.s.i  feir  Ibe;  131-140  “E  (33-00  “(i)  fimil 
water  leimiienilure;  leist;  eis  eleilermineel  in 
seediein  3. 2. 4.1. 

3.3.12  Ke;e:eirel  the;  measureel  fiin-emly 
meiele  emergy  e:emsum|iliem,  E|  275.  in  wall- 
beinrs.  anel  fan-einly  meiele;  eluraliem.  b  27.S.  in 
se;e:emels,  as  eleitermineiel  in  seeiliem  3. 2. 4. 2. 

3.3.13  Ree:eirel  llu;  nuiasureiel  eineirgv 
eieinsumiiliein  feir  llu;  mie:reiwave;-emly  e:eieiking 
e:ye;le  lesl  with  ;i  fimil  water  lem|ie;rature  eif 
l'40-149  °E  (00-03  "(i),  Ecmmi.  anel  Ibe; 
eieieiking  cyeile;  test  with  a  fimil  water 
lemjieiralure;  eif  131-140  “E  (33-00  “Ci).  E27.S.1. 
in  watt-hemrs;  Ibe;  measureid  mass  eif  Ibe;  12.3 
eiune:e;  (330  g)  weileir  teisl  c:einl:iine;r,  Mimu.  in 
peiunds  (grams),  Ibe;  measureiel  mass  of  llu; 
waleir  feir  llu;  140-149  °E  (00-03  ‘^(i)  final 
water  temiieralure  test,  M  cxo.h.w,  anel  ibe;  131- 
140  °E  (33-00  "Ci)  final  wate;r  le;mpe;rature 
te;sl,  Miso.i.w.  in  |iemnels  (grams):  llu;  initial 
weiteir  lenpieralure;  Tesoni.  anel  final  wate;r 
le;mperalure;,  Tx^uo.  b>r  llu;  140-149  °E  (00- 
0,3  °(')  final  water  le;m]ie;ralure;  le;sl,  anil  Ibe; 
initial  water  te;m]u;ralure  Txso.n,  anel  final 
wate;r  temperature,  Tx.xo.n.  lor  Ibe  131-140  °E 
(33-00  “C)  final  water  te;m])e;ralure;  tost,  in  °E 
pc;):  the  leiUil  be;aling  time,  li.xn.h  feir  llu;  140- 
149  °E  (00-03  "C;)  final  wale;r  lempereilurei  le:st 
anel  hsd.i  feir  Ibe;  131-140  °E  (33-00  “Ci)  fimil 
water  te;miii;ralure;  lesl;  eis  eli;le;rmini;el  in 
se;e:liein  3, 2. 4. 3, 

3.3.14  Ki;ceirel  Ibe;  nu;asure;el  fan-emlv 
meiele  eneirgy  eieinsumplion,  E|  in  walt- 
beiiirs,  anel  fan-emly  meiele;  eluratiein.  b  xxn,  in 
se;e:emels,  as  eleilermineel  in  se;e;liein  3. 2. 4. 4. 

3.3.13  Reeieirel  Ibe;  nuieisureiel  emergy 
eiemsumpliem  for  Ibe;  inie.reiwavei-emlv  e:eieiking 
cycle;  teisl  with  a  final  waleir  le;m]ie;rature;  eif 
l'40-149  °1-'  (00-03  “C).  E„HH.,h.  and  llu; 
ceieiking  cycle;  teisl  with  a  final  waleir 
lemjieiniture;  of  131-140  °E  (33-(i0  “C;),  Ekkki.i. 
in  watl-bemrs:  Ibe  meiasureid  mass  of  Ibe  33.3 
emneie;  (1000  g)  water  teisl  cemtainer,  Mkkmu-. 
in  ]ieiunels  (grams),  llu;  measureiel  mass  eif  Ibe 


waleir  feir  llu;  140-149  °E  (00-03  °(;)  final 
Wider  leimpeiralure;  lesl,  Miodo.h.w,  anel  Ibe; 
131-140  E  (53-00  °(:)  final  waleir 
teimjiendure;  teisl,  Mkmki.i.^,  in  pouiuls  (grams); 
llu;  initial  water  lempendnre;  Tiihhi.iii,  anel 
fimil  Wider  lemperalure,  Tkmki.io.  bir  llu;  140- 
149  °E  (00-03  °f;)  fimil  water  lemperalure 
test,  anel  Ibe;  initial  waler  temiieiralnre  Tmmki.m, 
anel  fimil  water  lempendnre;,  '1’mkhi.i2.  I«r  Ibe 
131-14',’  '’E  (33-00  °(;)  final  waleir 
teimpeiralure;  test,  in  °E  (“"C;);  the;  teital  beating 
lime,  IjcKi.i,  fur  llu;  140-149  °E  (00-03  "C) 
final  waleir  leimpeiridure;  leist  iinel  Imhki.i  feir  llu; 
131-140  °E  (33-00  °(;)  final  waler 
lemijieiralure;  lest:  as  eleileirmiiuiel  in  se;e:liein 
3. 2.4. 3. 

3.3.10  Re;e:eirel  the;  measureel  fan-emly 
meiele  emergy  cemsnmpliein,  E|  kmki.  in  watl- 
bemrs,  anel  fan-emly  meiele  elural'ein,  b  kkhi.  in 
seceinels,  as  eletermined  in  see:tiein  3. 2.4.0. 

3.3.17  Eeir  a  cemve;e:liein  micreiwiive  eiven 
with  a  ibermeistat  wbicb  eijieirates  bv  cveding 
em  and  off,  re;e:orel  Ibe  ciinveiclion  mieireiwave; 
ceieiking  lesl  meiasurenumts  Tev.x.  Ee  x  .  x, 
lex’.B,  Eex  ,B>  Icx  .e.  Ec  x  .e,  lex  .ii.  Eex  .i),  Eex  .r. 
tc  V,  anel  b  x  t ,  as  eleiterniined  in  see:liem 

3, 2, 4. 7.  If  Ibe  lluirmeislat  eieiidreils  llu;  eivem 
temiieirature;  witluiut  e:ycling  em  anel  eiff, 
reiceirel  Eex,c>-  Ec  v.i ,  lev.  anel  b  v,i .  as 
eleileirmiiuiel  in  se;e:tiiin  3. 2. 4. 7.  Re;e:eirel  Ibe; 
measureiel  test  bleieik  weigbl,  Mex .  in  ]iemnels. 
as  speedfieel  in  se;e:liein  2.7.1. 

3.3.17.1  Eeir  a  e;einve;e:liim  mie:reiwiive;  eivem 
ibid  eian  be;  eipeirateiel  wilb  eir  wilbemi  feire:i;el 
e:einve;e:liem  iinel  Ibe;  eiven  ibermeistal  eieinlreils 
Ibe;  eivem  le;m|ie;riiture;  wilbemi  e:ye;ling  em  anel 
eiff,  measure;  llu;  e;ne;rgy  eiemsumeel  wilb  Ibe; 
feire:e;el  e:emve;e:liem  meiele,  (Ec  x  .o)i.  beialing 
lime;  in  Ibe;  feireieel  e:einvee:liein  meiele;,  (tc  x)i. 
iinel  e:emve;e:tiein  mie:reiwiive;  eivem  fan-emly 
meiele;  emeirgy  eiemsumptiem  in  Ibe;  feire:e;el 
e;einve;e:liem  meiele,  (Ec  x,i  )i.  iinel  measure;  tin; 
eneirgy  e:emsnnu;el  wilbemi  the;  feireieel 
e:einve;e:liein  meiele:,  (Eex, (1)2.  beialing  lime; 
wilbemi  llu:  feire:e;el  e:emve;e:tiem  meiele;,  (b  x  )2. 
anel  e:emve;e:liem  mie:reiwave;  eivem  fan-emlv 
meiele;  emeirgy  e:emsumptiein  wilbemi  llu;  feireaiei 
e:emve;e:tiem  meiele,  (Eev,i  )2.  as  eletermineel  in 
se;e:tiem  3. 2. 4. 7.1.  If  Ibe;  e;emve;e:tiem 
mie:reiwave;  eivem  eipeiraleis  wilb  eir  wilbemi 
feire:e;el  cemveediein  iinel  Ibe  tbermeistal 
ceinireils  Ibe;  eivem  tempieirainre;  by  e:ve:ling  em 
anel  off.  re;e:eirel  Ibe;  e:einve;e:tiem  mie;reiwave; 
eivem  teisl  nuiasureanents  Te  x.x.  Eev.x.  I'ev.u. 

Ec  x  b.  le  x  .e.  Eex  .e'.  le  x.ii,  Eex  .ii,  b  v.  Eex  .r, 
b  x  .i  as  eleileirmineel  in  se;e:liein  3.2.4.7.I. 
Re:e:eirel  llu;  me;asure;e!  teisl  bleie;k  weight,  Mex  . 
in  liemnels,  as  siieenfieel  in  seediem  2.7.1. 

3.3.18  Re;e:eirel  the  aveirage;  stanelby  meiele 
peiwer.  Psn-  bir  the  mie;reiwave:  eivem  stanelby 
meiele,  iis  elelermineiel  in  seedion  3. 2. 4. 8  feir  a 
mie;reiwave;  eivem  e;ii|iiible;  eif  eipeiraling  in 
stiinelby  meiele;.  Re;e:eirel  Ibe;  iive;riige;  eiff  meiele 
|ieiwe;r,  Pom,  feir  Ibe;  mieaeiwiix  e;  eive;n  eiff 
meiele;  peiwer  test,  as  eleilermineel  in  seiediem 
3. 2. 4. 8  feir  a  mieireiwiive;  eivem  e:ii|iiible;  eif 
eipending  in  eiff  meiele;. 
***** 

4.  (^denUdion  of  Darivad  llasnlls  from  I'asl 
Mansnrainanis 
***** 

4.4  iMicrowova  ovan. 

4.4.1  .9.7  onnea  (275  g)  \wlar  load 

microwava-only  cookiny  cycle  lima  and 
anartiv  consnmplion.  (>ale:ulide;  Ibe;  time; 
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ri;(|iiir(ul,  I275.  in  s(n:()iuls,  iind  tlio  niior^y  ounco  (275  g)  ol  walnr  hv  !H)  °1''  (50  ‘’C3.  as 

(:()nsiiinj)lii)ii,  l£27.s,  in  wall-hours,  lo  hoat  0.7  follows: 


Total  AT-,--  = 


Total  A7.-5_, 


(C^  X  iV/2-s.c  ^  ‘^^273,0 


-  . 


nor  m 


total  i^T^- 


^^273.h■w 

^^27S.u. 


iV/,,-  .  .. 

norm  AT'^-.c  »  =  fota7  Ar,--  r  X  — - 

_^S..  -.0.. 

M  i  3 


^275  =^27SA 


-  t:7£,: 


norm  A7^-,5  —  norm  AT^-g  j 


j  X  (A7„  —  fiorm  AT2rs.:) 


= 


norm  ^  —  norm  AT2--  ' 


X  ( AT„  -  ?ior7M  Ar,-: 


W'liinv, 

C,  =  0.151  Bln  ])or  lh-“l’  (0.55  joulos  ])i!r 
grain-°C3.  Iho  S])iu:ili{:  hoal  of  ihu 
horosilicalo  glass  tosi  containor. 

(\,  =  1.0  Bin  |)(!r  11)-°]''  (4.187  joulos  p(!rgrani- 
X3.  tho  s|)(u:ifi(:  hoal  of  walor. 

A'r27s.h  =  tho  walor  toinporaluro  riso  in  (°C) 
for  iho  140-140  °1'’  (00-(i5  "(3  final  walor 
toinporaluro  lost. 

A’r27,s.i  =  Iho  walor  tomiioraluro  riso  in  °F  (“(3 
for  Iho  151-140  °F  (55-00  “(3  linal  walor 
loinporaluro  tost. 

AT,,  =  00  °F  (50  “C3.  tho  nominal  walor 
loinporaluro  riso. 

F27.S  =  Iho  onorgy  t:onsuinplion  rocpiirod  to 
hoal  0.7  ounco  (275  g)  of  walor  hy  00  °F 
(50  “C).  in  wall-hours. 

F27s.h  =  Iho  inoasiirod  onorgy  consuinplion  in 
wall-hours  during  Iho  140-140  °1''  (1)0-05 
“(3  final  walor  loni])oraluro  lost,  as 
rocordod  in  soclion  5.5.11. 

F27s,i  =  Iho  inoasurod  onorgy  consumption  in 
wall-hours  during  Iho  151-140  °1'’  (55-00 
"(3  final  walor  tom])oraturo  lost,  as 
rocordod  in  soclion  5.5.11. 

M27.‘'...-  =  iho  actual  mass  of  iho  0.7  ounco  (275 
g)  walor  load  lost  containor  in  ])ounds 
(g).  as  rocordod  in  soclion  5.5.1 1. 

M27.s.i,.«  =  Iho  actual  mass  of  walor  in  pounds 
(g)  for  Iho  140-140  F  (fiO-O.a  T3  final 


walor  lomj)oraluro  lost,  as  rocordod  in 
soclion  5.5.11. 

M27.‘^.i.«  =  Iho  actual  mass  of  walor  in  pounds 
(g)  for  Iho  151-140  °F  (55-00  °(3  final 
walor  tom])oraluro  lost,  as  rocordod  in 
soclion  5.5.11. 

M27,s.«  =  0.01  pounds  (275  g).  Iho  nominal 
mass  of  walor. 

norm  AT27.S.1,  =  tho  normalizod  walor 

toinporaluro  riso  in  “I*’  (°C3  for  Iho  of  MO- 
MO  “F  (00-05  °(3  final  walor 
lonpioraluro  tost. 

norm  A’l'27,s,i  =  Iho  normalizod  walor 

tomjioraluro  riso  in  °F  (”(3  lur  Iho  of  151- 
MO  °F  (5.5-00  °(3  final  walor 
tomiroraluro  lost. 

1275  =  Iho  calculatod  limo  in  soconds  lo  hoal 
up  0.7  ouncos  (275  g)  of  walor  hv  00  °F 
(50  T3. 

l27,s,i,  =  Iho  inoasurod  limo  in  .soconds. 
inc;luding  tho  magnolron  hoaling-u)) 
limo,  lo  hoal  0.7  ouncos  (275  g)  of  walor 
lo  a  final  lomiioraluro  of  140-140  "I'  (00- 
05  °(3.  as  rocordod  in  soclion  5.5.11. 

I275.1  =  Iho  inoasurod  limo  in  soconds. 
including  Iho  magnolron  hoaling-u]) 
limo,  lo  hoal  0.7  ouncos  (275  g)  of  walor 
lo  a  final  lom])oraluro  of  151-140  '’h'  (55- 
00  "(3,  as  rocordod  in  soclion  5.5.11. 

'I'275.i,i  =  Iho  initial  walor  loinporaluro  in  °F 
(°C3  for  tho  140-140  “F  (00-05  °(3  linal 


walor  tom])oraturo  tost,  as  rocordod  in 
soclion  5.5.1 1. 

’l'27.s.i,2  =  Iho  final  walor  lomiioraluro  in  °F  ('’C3 
for  Iho  140-140  °F  (00-05  ^C)  final  walor 
toinporaluro  lost,  as  rocordod  in  soclion 
5.5.11. 

’l'27,s.u  =  Iho  initial  walor  lomiioraluro  in  °F 
(°t3  for  Iho  151-140  °F  (5.5-00  "(3  final 
walor  toinporaluro  lost,  as  rocordod  in 
soclion  5.5.1 1. 

r275.i2  =  Iho  final  walor  loinporaluro  in  °1''  (°C) 
for  Iho  151-140  °F  (55-00  °(3  final  walor 
toinporaluro  lost,  as  rocordod  in  soclion 
5.5.11. 

Total  AT27,s.i,  =  Iho  total  loinporaluro  riso 
accounting  for  tho  hoal  capacity  of  Iho 
lost  conlainor  for  tho  140-149  °F  (00-05 
°(3  final  walor  loinporaluro  lost,  in  °F 
(°C3. 

Total  AT275,i  =  Iho  total  tomporatnro  riso 
accounting  for  tho  hoal  capacity  of  tho 
lost  conlainor  for  Iho  151-140  °F  (55-00 
°(3  final  walor  toinporaluro  lost,  in  ‘'1'' 

(°C3. 

4.4.2  12.3  ounce  (350  g)  water  load 

inicrowave-only  cooking  cycle  lime  and 
energy  consanipHo/t.  (ialcnlalo  Iho  limo 
rotpiirod.  Us,,,  in  .soconds.  and  Iho  onorgy 
consumption.  Fiso,  iu  wall-hours,  lo  hoal  12.5 
ouncos  (550  g)  of  walor  hy  90  °F  (50  ’(]),  as 
follows; 
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(C.  X  Mo-nr  X  J 
Tota!  ^  ^ 


Total  Ar.^o,.  = 


C,.  X  M,-„ 


(^c  ^  ^  ^^350^) 


Q.,  X  A/ 3*0  j 


—  AT.,-,  , 


norm  AT-r^j =  total  X 


normATg^^,  =  tota/  X 


^h^o.k.v.- 

^^3SG.u. 

^350.^vv 
-’^^350  ,v,- 


^330  ~  ^350.; 


^350.?i  ^350..; 


norm  AT^^q  —  nor  m  ATjr^,. , 


X  (Ar„  -  /4or?72  ATgsoJ 


T  =  F 

^3=C-  "^330.2 


^35Cf.h  ^ 


330 


\norm  ATj-jj —  norm 


— - j  X  f  AT^  -  nor  771  M^-q  >) 


Wlwiv. 

A'l'„,  (',,  and  (;„  as  dniiiHul  in  4.4.1. 

4'I’im).i.  =  llu;  \val(!r  hnnpnralnn;  risi;  in  “I''  (°(3 
lor  llu!  140-14!)  “I-’  (OO-Ofi  °C:)  linal  wator 
U;in))(!ralnro  Icisl. 

ATtso.i  =  Iho  walnr  li;in])oralnr(!  rise;  in  °1''  (°(;) 
lor  llu!  131-140  °1''  (.3.3-00  °C)  linal  wator 
loin])oralnr(!  I(;st. 

liiso  =  tho  calcnlatod  onorgy  consninption 
nuiniiHul  to  hoal  12.3  onnoos  (330  g)  of 
wat(!r  1)V  !)()  °1'’  (30  °(3.  in  wall-hours. 

livso.h  =  llin  inoasnrod  onorgy  consinnijtion  in 
wall-hours  during  Iho  140-14!)  °1-’  (00-03 
°C3  final  wator  t{!in|)oralnro  tost,  as 
r(H:ordod  in  sootion  3.3.13. 

Evso.i  =  tin;  inoasniHul  onorgy  consinnjition  in 
wall-hours  during  tin;  131-140  °1''  (33-00 
"C)  final  wator  tomjjoralnro  tost,  as 
rooonhid  in  sciction  3.3.13. 

Mvso.i-  =  llio  acdiial  mass  of  Iho  12.3  ounoo 
(330  g)  wat(!r  load  tost  containor  in 
IJonnds  (g),  as  rocorthul  in  sootion  3.3.13. 

=  Iho  actual  mass  of  wator  in  ])onnds 
(g)  for  Iho  140-14!)  “f  (00-03  =C)  final 
walor  hanporaluro  tost,  as  rocorchid  in 
sootion  3.3.13. 

Mosd.i.w  =  Iho  ac.lnal  mass  of  wal(!r  in  |)onnds 
(g)  for  Iho  131-140  °1-'  (3.3-00  “C)  final 


walor  hmipcaalnro  lost,  as  roconhul  in 
.sootion  3.3.13. 

=  0.77  |)onnds  (330  g),  Iho  nominal 
mass  of  walor. 

norm  A'lNsoi,  =  lln;  normali/iul  walor 

tomp(!ralnr(!  riso  in  "I-'  (“(i)  for  lln;  of  140- 
14!)  °1'  (00-03  “(i)  final  walor 
lom|){!ralnr(;  lost. 

norm  ATimi.i  =  iho  normalizod  walor 

tomporatniH!  riso  in  “E  (°(;)  for  tho  of  131- 
140  °1''  (33-00  °(;)  final  walor 
l(!m])oralnr(!  tost. 

I  vso  =  the;  oalonlalod  timo  in  sooonds  to  hoal 
11])  12.3  ounoos  (330  g)  of  walor  hv  !)0  “E 
(30  "C). 

l)S(i.i,  =  Iho  inoasnrod  limo  in  sooonds, 
including  Iho  magnotron  hoaling-up 
timo,  to  hoal  12.3  onnoos  (330  g)  of  walor 
to  a  final  lomiiorainro  of  140-14!)  "E  (00- 
0.3  °(;),  as  rooordod  in  sootion  3.3.13. 

l)5(i.i  =  tho  inoasnrod  limo  in  sooonds, 
including  tho  magnotron  hoaling-nj) 
limo,  to  hoal  12.3  onnoos  (330  g)  ol  walor 
to  a  final  tomporatnro  of  131-140  °E  (33- 
00  '(]),  as  rooordod  in  so-olion  3.3.13. 

I’.vso.hi  =  tho  initial  walor  tonijioraluro  in  °E 
(“f])  for  Iho  140-14!)  °E  (00-03  °(;)  final 
walor  tomjioralnro  tost,  as  rooordod  in 
soc:lion  3.3.13. 


I’vMi.h’  =  tho  final  wator  lomiioratnro  in  °E  (  'C) 
for  tho  140-14!)  ®E  (00-03  C:)  final  walor 
lomporatnro  lost,  as  rooordod  in  sootion 
3.3.13. 

I  '.^d.ii  =  Iho  initial  wator  lomporaluro  in  °E 
(“O  for  Iho  131-140  °E  (3.3-00  “C;)  final 
walor  toni])oraliiro  lost,  as  rooordod  in 
.sootion  3.3.13. 

'I'<M(.I2  =  Iho  final  walor  tomiioratnro  in  °E  (°(d 
for  tho  131-140  °E  (3.3-00  C:)  final  walor 
tom])oralnro  lost,  as  rooordod  in  sootion 
3.3.13. 

Total  AT  (SOI,  =  Iho  total  lomporatnro  riso 
aoo.onnting  for  tho  hoal  cajiaoity  of  Iho 
lost  containor  for  tho  140-14!)  °E  (00-03 
°C)  final  walor  tomjioralnro  tost.  “E  (°C;). 
Total  ATiso.i  =  Iho  total  tom|)oraliiro  riso 
aooonnting  for  Iho  hoal  oajiaoily  of  tho 
lost  containor  for  tho  131-140  '’E  (33-00 
°C)  final  walor  tomjioralnro  lost.  °E  (°(;). 

4.4.3  .3.3. .V  ounce  ( 1  ()()()  <>}  wnler  load 

niicrowavc-only  cooking  cycle  lime  and 
energy  consumption,  (^alcmlalo  tho  timo 
roqnirod,  I  vmi.  in  sooonds.  and  tho  onorgv 
oonsnmjilion.  Ekkk).  in  watt-hours,  to  boat 
33.3  onnoo  (1000  g)  of  walor  liy  !)0  °E  (30  Ti). 
as  follows; 
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h  ~  ^lOCQ. hZ  '^K-QQ.hl 

~  ^1000,::  “  ^1000,;1 


Total  = 

Total  \T^coo.i  = 

norm  >,  = 


norm  ,  = 


(  Cg  X  A/'^opo  c  X 

Q..  X  A/icqc.,!; 

(^C  ^  '^^1000. c  ^  ^^IC'CO.O 


-  ^T 


lOC-O.k 


Qv  ^  -''^ICCO. 


-  AT. 


lOCO.i 


total  AT 


IQCC.h 


total  A7\jjcc-„v^u- 


•'^^lOGO  .fe.’.v 

M. 


‘lCC0.?.vv 


M 


ICCC.w- 


-ICDO  ^ICOO.l 


■  loco  .h 


-  t 


100  o.z 


\norm  j,  —  norm  AT. 


looo,; 


X  (at^  - norm 


^lOC-O  ^1000  .z  I  , 

I 


^1000,  ft  ^1000  ,z 


\  norm  AT 


1000,  ft 


—  norm  AT 


1000,2 


X  [AT^  -  norm  AT^q^qz) 


Whciv. 

AT,,.  and  (’,„  as  dofiiuHl  in  4.4.1. 

ATkhki.ii  =  till!  watnr  t(!ni]M;ralnn!  riso  in  °1-’ 

(°(:)  for  llu!  140-14')  F  (OO-G.'j  C)  nnal 
\val(!r  tninporainn;  Inst. 

A'I’iikki.i  =  llu!  watnr  t(!in|)(!ralnro  risn  in  "I'’  (“(2) 
for  iho  131-140  °1'’  (5.=j-00  °C)  final  walor 
l(;iniM;ralnro  tost. 

Fmnhi  =  dm  calcnlalcHl  i!n(!rj>y  cionsninption 
nupiircd  lo  Imat  33.3  onncxis  (1000  }>)  of 
walor  l)v  00  °F  (30  °(2).  in  wait-hours. 

liKHKi.h  =  di(!  nmasunul  nimrgy  (:onsuni|)tion  in 
watl-liours  (lnrin}>  dm  140-149  “F  (00-03 
C)  final  walor  l(!niporatur(!  tost,  as 
ro(:ord(!(l  in  soolion  3.3.13. 

Fmhki.i  =  llm  nmasurod  oncjrgy  consumption  in 
wall-liours  during  llm  131-140  ®F  (3.3-00 
(2)  final  wal(!r  t(!inp(!raturo  lost,  as 
r(!cordod  in  soclion  3.3.13. 

Mkkku  =  iho  actual  mass  of  iho  33.3  ounco 
(loot)  g)  walor  load  lost  containor  in 
|)ounds  (g),  as  rticordtid  in  soction  3.3.13. 

Mio()<i.ii.«  =  dm  actual  mass  of  walor  in  |)oimds 
(g)  for  dm  140-149  "F  (00-03  tZ)  final 
wal(!r  lom])(!ralurt;  Icisl.  as  rocorchul  in 
soclion  3.3.13. 

Mmkki.i.u  =  llm  actual  mass  of  wal(!r  in  pounds 
(g)  for  dm  131-140  F  (33-00  (2)  final 
walcir  lomp(;raluro  Usst.  as  r{;cord(;d  in 
s(!clion  3.3.13. 


=  2.20  pounds  (1000  g).  Iho  nominal 
mass  of  wal(!r. 

norm  ATukki.ii  =  du;  normaliztid  walor 

lomiMualuiH!  riso  in  °F  (°(2)  for  IIh;  of  140- 
149  °F  (00-03  °fl)  final  walor 
l(!m|)(!ralur(!  lost. 

norm  A'I’ichki.i  =  dm  normali/.od  wahu’ 

ImnpcMalun!  riso  in  °F  (°C)  for  dm  of  131- 
140  °F  (33-00  “O  final  walor 
lonii)(!ralur(!  tost. 

lnKKi=  lh(!  calculalod  time  in  .soconds  to  luuil 
up  33.3  ounc(!s  (1000  g)  of  waUir  hv  90 
”F  (30  C). 

li(MK).h  =  dm  nuiasurod  timo  in  siiconds. 
including  Iho  magnolron  hoaling-u]) 
liiiK!.  to  Imat  33.3  ouncos  (1000  g)  of 
walor  lo  a  final  lomptnaluro  of  140-149 
°F  (00-03  °(;),  as  rocordcul  in  s(!clion 
3.3.13. 

tiiKHi.i  =  dm  nuuisurod  timo  in  soconds. 
including  llm  magnolron  hoaling-up 
limo.  lo  hoal  33.3  ounciJS  (1000  g)  of 
wal(!r  to  a  final  l(!m|3(!raluro  of  131-140 
°F  (33-00  °(2).  as  rcicordcul  in  sciclion 
3.3.13. 

I’liKKi.iii  =  dll!  initial  walor  lomporaluri!  in  °F 
(C)  for  Iho  140-149  °F  (00-03  “C)  final 
walor  lomporaluri!  tost,  as  roc.ordod  in 
soclion  3.3.13. 


'I'kkkm,’  =  Iho  final  walor  tom])oraluro  in  °F 
(“C)  for  Iho  140-149  °F  (00-03  "C)  final 
walor  lom])oraluro  tost,  as  rocordod  in 
soc.lion  3.3.13. 

'l'i(KK).ii  =  dm  initial  walor  lomporaluri!  in  °F 
(°(:)  for  Iho  131-140  °F  (3.3-00  V.)  final 
walor  lomporaluri!  tost,  as  rocordod  in 
soclion  3.3.13. 

'l'i(i(N).i2  =  till!  final  walor  tonpioraluro  in  °F 
(°(;)  for  dm  131-140  ‘'F  (33-00  °C)  final 
walor  lom])oraluro  lost,  as  rocordod  in 
soclion  3.3.13. 

Tolal  A'I’kxki.ii  =  dll!  total  lomporaluri!  riso 
aciamnling  for  Iho  hoal  cajiacity  of  Iho 
tost  containor  for  Iho  140-149  °F  (00-03 
°C)  final  walor  tonpioraturo  tost,  in  °F 
(“C). 

Tolal  ATkkki.i  =  Iho  total  lomporaluri!  riso 
accounting  for  Iho  hoal  capacitv  of  Iho 
lost  containor  for  Iho  131-140  °F  (33-00 
°C)  final  walor  lomporaluri!  lost,  in  °F 

m 

4.4.4  Total  microwavo-onlv  cooking  per- 
cyclc  energy  consaniplion  and  healing  time. 
(2alc.iilato  llm  total  microwavo-onlv  cooking 
|)or-cyclo  onorgy  consum|)lion,  Fmw  c,  in 
watt-hours,  and  llm  por-cycio  hoaling  limo. 
Imw.c.  in  soconds.  as  follows; 


Federal  Register /  Vol.  78,  No.  23 /Monday,  February  4,  2013 /Proposed  Rules 


7963 


3  X  E2-Z  6  X  E-^:^  2  X 

11 


3  X  t^--  -  6  X  -  2  X  f 


IDCC 


11 


Wluin!; 

817;;  and  t27.s  as  dd'innd  in  socition  4.4.1.  Wi^i 
and  I  ISO  an;  (hiscrilxKl  in  sod  ion  4.4.2. 


and  Ekmmi  and  Ikhhi  aro  dosc.rilxid  in 
section  4.4.3. 

4.4.0  I'aldl  niicmn  civc-only  ixn-rycia  fan- 
only  inoda  aiuiifiy  ronsmnption  and 


dnralion.  t’.alculatc;  llio  total  ini(:ro\vav(!-only 
|)(!r-(:y(:lo  Ian-only  mode;  onor<>y 
consumption,  Kmw.i  .  in  watt-lionrs.  and  the 
|)or-cyclo  Ian-only  mode  time.  Imw.i..  in 
siiconds,  as  Ibllows: 


3  X 


6  X 


F  —  7  V  F 
^.~3£C  “  ^FICCC 

11 


_  3  X  -  6  X  -  2  X  t.-ice, 


\Vh(;ro: 

8i  27S  =  llio  moasnrod  lan-onlv  mode  on(!r”V 
consumption  alter  heating  27.o  g  ol’\vat(!r 
hy  50  '’(i  in  watt-hours,  as  r(!corded  in 
section  3.3.12. 

hii-oso  =  the  imnisnnul  I’an-only  mode  cmergy 
consnm))tion  altm’  heating  350  g  ol  water 
hy  50  °(:  in  watt-honrs,  as  rtuiorded  in 
section  3.3.15. 

lii  KKH)  =  the  nunisnnid  fan-only  mode  energv 
consnm])tion  after  heating  1000  g  of 
wat(!r  hy  50  '(i  in  watt-honrs.  as  nicorded 
in  s(!ction  3.3.10. 


ti  27.S  =  lh(!  duration  of  fan-only  mod(!  after 
h(!ating  275  g  of  water  hy  50  "(i  in 
s(!conds.  as  riuiordcul  in  studion  3.3.12. 
t|  vso  =  th(!  duration  of  fan-only  mode  aft(!r 
lu!ating  350  g  of  water  hv  50  “(i  in 
seconds,  as  recordcul  in  section  3.3.14. 
ti  KHMi  =  the  duration  of  fan-onlv  mode  after 
heating  1000  g  of  water  hv  50  "(i  in 
seconds,  as  nicorded  in  s(;ction  3.3. Hi. 

4.4.()  7'o/a/  inicrow’ava-anlv  par-cvcia 

anarfiy  f;o;t.sump//on.  (ialcnlatc;  tin;  total 
microwave-only  per-cych;  (inergy 
con.snm|)tion.  Emw  .  in  watt-honrs.  using  lln; 
e(|nation  helow.  The  caicniation  is  r(!|)(!at(ul 
two  or  thnu!  times  as  recpiired  in  section 


3.1.4.  The  average;  Emw  is  nst;d  for  the 
calcnlalions  in  sections  4.4.9  and  4.4.10. 

F  =  ^  —  F 

When;; 

Emw.c  as  d(;fin(;d  in  4.4.4. 

Emw.i  as  d(;fin(;d  in  4.4.5. 

4.4.7  (Jonvaclion  microwava  ovan 
conwclion-only  cookiny,  cycle  lest  eneiyy 
consninption.  fora  conv{;ction  microwave; 
e)ve;n  with  a  the;rme).stiit  whie:h  e)j)e;rate;s  hv 
e;ye:ling  e)n  anel  e)ff.  e:alcidate  the;  e:e)nve;e:tie)n 
mie:re)wave  e;e)nve;e:tie)n-e)nly  e:e)e)king  e;ycle; 
te;st  energy  e:e)nsnmptie)n,  E(  \  ,o,  e;x|)re;sse;el  in 
Wiitt-heenrs.  anel  ele;fine;el  as: 


^CV.O  = 


^  i^CV.CD 


Whe;re;: 


Tev.e)  =  234  °E  (130  °C)  ])lns  the;  initial  test  anel. 
hle)e:k  te;m])e;ralnre. 


^eVA  S 


^CV.CD  = 


Ecv.c  -  £cv 


Trr-  .  -Trr-^ 

^  _  •-  »  ifi  L  » 

^  C-/  .A.S  T 


^CV.CD  " 


T  T' 

J  C'/.C  ^  CWl> 
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Wlnin;: 

Iva  \  =  t'loclric  om!rf>y  coiisiiiiiod  in  Wli  at 
Ihnnnd  of  tin;  last  "ON"  ixa  iod  Ixddn; 
tin!  tost  block  rciaclios  I’l  \  .o. 
licA ,»  =  «!l(!c:tric  onor}>y  consumed  in  Wli  at 
till!  bo};innin{>  ol  tlio  "ON"  jairiod 
rollo\vin}>  tin!  nn!asnr(!ni(!nl  ol  'I’ca  a- 
H<  a  .c  =  ol(!clric  (!in!r}>y  consunnul  in  \Vh  at 
tin!  (!inl  ol  tlu!  "ON"  p(!riod  which  starts 
with  r(A  11. 

h«A  .i>  =  oloctric;  (!in!r{’y  consuniod  in  \Vh  at 
the  hof>innin}>  ol  the  "ON”  iioriod  which 
Idllows  tin!  nn!asiir(!nn!nt  ol  'rex  j-. 

I’tA  A  =  block  lompi!ratnr<!  in  1’  at  tlu!  end 
ol  the  last  "ON”  period  ol  tin!  conv(!ction 
microwavi!  oV(!n  h(!ldr(!  tlu!  l(!sl  block 
reaches  To. 

r<A.i{  =  hl(K:k  l(!ini)(!ralnr(!  in  h’  at  tin! 

h(!ginning  ol  lhe  "ON"  ])(!riod  l()llowin}> 
the  nn!asiir(!nn!nt  ol  I'cv  a. 

I’cxx  =  block  lem])(!ralur(!  in  '‘I*’  at  the  (!nd 
of  the  "ON"  ])(!riod  which  starts  with 
I  <A  .11- 

'lV\,o  =  block  temperatiin!  in  "I'  at  the 
hef>innin{>  ol  lhe  "ON”  jieriod  which 
Idllows  the  in(!asnr(!nn!nt  orTcx  .c- 
4.4.7. 1  ('onvaclian  miernwaw  ovan 
convaclion-anlv  cooking  cycle  (ivcr(ig(^  lest 
energy  consumption.  II  tin!  conveudion 
microwave!  oven  can  hi!  op(!ral(!d  with  or 
without  ldrc(!d  convection,  determine  the 
convection  microwave  cookin{>  av(!raf’(!  t(!st 
(!nerf>y  consnm])tion.  hex  .o.  in  watt-hours, 
the  convection  microwave  cookin}>  av(!ra<>e 
Inuiting  timi!.  t(A .  in  seconds,  the  averagi! 
conv(!ction  microwave  ov(!n  lan-onlv  mode 
cooliii”  en(!r”y  consumjition.  li(A,i .  in  watt- 
honrs.  and  the  convection  microwave  oven 
Ian-only  mode  lime.  I(a  m  .  in  seconds,  usin}^ 
the  Idllowing  e(|ualions; 


^C’\Q  ~ 


K^cv.oJi 


■cve 


(%-)i  - 


_  (^cv,.0i-  (fcr.f). 

When!: 

{licv.o)i  =  till!  t(!st  (!n(!r}>v  consum|)tion  usin>> 
till!  Idrc(!d  conv(!clion  mode  in  watt- 
hours  Idr  conv(!ction  microwavi!  ov(!ns  as 
recorihul  in  section  d. 3. 17.1. 

(hiA.o):  =  the  l(!sl  en(!rgy  consumiilion 
without  usin}>  the  lorci!!!  conviuition 
modi!  in  watt-hours  lor  conv(!clion 
microwavi!  ovens  as  recorded  in  section 
3.3.17.1. 

(hi  v.i  )i  =  the  Ian-only  mode  cooling  energy 
consumption  using  the  lorceil 
convection  mode  in  watt-hours  lor 
convection  microwave  ovens  as  recorded 
in  section  3.3.17.1. 

(hiA  .i )’  =  the  Ian-only  mode  c.ooling  energy 
c.imsumption  without  using  the  lorced 
convection  mode  in  wall-hours  lor 
convection  microwave  ovens  as  recorded 
in  section  3.3.17.1. 

(t(  v.oli  =  the  lest  heating  time  using  the 
lorced  convection  mode  in  seconds  lor 


convection  microwave  ovens  as 
measured  as  recorded  in  sec.lion  3.3.17.1. 
diA  .0)2  =  the  test  heating  lime  without  using 
the  lorced  convection  mode  in  seconds 
lor  convection  microwave  ovens  as 
recorded  in  section  3.3.17.1. 

(Icv.i  )i  =  till!  Ian-only  mode  lime  using  the 
lorced  convection  mode  in  seconds  lor 
convection  microwave  ovens  as  recorded 
in  section  3.3.17.1. 

(liA  .i )’  =  Ihe  Ian-only  mode  lime  without 
using  Ihe  lorced  convection  mode  in 
seconds  lor  convection  microwave  ovens 
as  recorded  in  section  3.3.17.1. 

4.4.3  'I'olnl  convection  inicrownve  oven 
convection-only  per-cycle  energy 
consinn])tion.  (Calculate  the  total  convection 
microwave  oven  c.onvection-only  per-cycle 
energy  consum])tion,  v.  in  watt-hours, 

using  the  ei|uations  below.  The  calculation  is 
re|)ealed  two  or  three  times  as  required  in 
section  3. 1.4.7.  The  average  En.iai.iA  is  used 
lor  the  calculations  in  sections  4.4.!)  and 
4.4.10. 

Where: 

El  v.o  =  the  convection  microwave  oven 
convection-only  cooking  cycle  test 
energv  consum])lii)n  in  watt-hours  as 
determined  in  section  3.3.17  and  4.4.7. 
E(a  .i  =  the  c.onvection  microwave  oven 
convection-only  cooking  cycle  test 
energy  consum))lion  in  watt-hours  as 
determined  in  sec.tion  3.3.17  and  4.4.7. 
I-'<  A  =  0.20.  a  lielil  use  laclor  based  on 
consumer  use  ol  tin!  convtiction-onlv 
cooking  modt!. 

4.4.0  'I’olnl  convection  microwave  oven 
convection-microwave  per-cycle  energy 
consnmjUion.  C'.alculale  the  total  conv(!clion 
microwav(!  ov'en  conv(!clion-microwav(!  p(!r- 
cycl(!  eiuiigy  consnmiition.  E(mx\  .  in  walt- 
honrs.  as  lollows: 


f 


X  X  0.3  j 


X  0.7  ) 
I 


Wluire: 

Iil< A  as  d{!fined  in  4.4.3. 

Emw  as  d(!lined  in  4.4.0. 

t(M\v.ii,ui  =  13.00,  llu!  average  conv(!clion 
microwave  oven  convection-microwave 
cooking  c:ycl<!  length  in  minutes  has(!d  on 
consumer  use. 

IcA Mu-ui  =  13.70.  Ihe  av(!rag(!  convection 
microwave!  ov(!n  conv(!clion-onlv 


cooking  cycle!  leiiiglh  in  minule!s  ha.se!el  e)n 
e:e)nsume!r  use. 

Imw.ikki  =  2.34,  the!  avenige  e:e)nve!e:tie)n 
mie.rowiive!  eeven  mie:re)wave!-e)nlv 
e:e)e)king  e:ye:le:  le!nglh  in  mimde!s  has(!el  e)n 
e:e)nsume!r  use!. 

0.3  =  an  e!Xi)e!rime!ntally  e!stahlish(!el  value  lor 
the!  |)e!re:e!nlage!  e)l  lime!  eluring  a  single! 
e:emve!e:tie)n-mie:re)w:ive!  e:e)e)king  e:ye;le! 
that  the  ap|)liane:e!  e)]K!rale!s  in 
mie:re)wave!-e)nly  e:e)e)king  me)de!. 


0.7  =  an  e:xi)e!rime!nlally  estahlisheel  value  Idr 
Ihe  ))e!re:e!nlage:  olTime!  eluring  a  single! 
e:e)nve!e:lie)n-mie:re)wave!  e:e)oking  e;ve:le! 
that  the!  aijpliane:e!  o|)(!rate!S  in 
e:onve!e:tie)n-only  e:oe)king  mode!. 

4.4.10  Annual  energv  use. 

4.4.10.1  Microwave-only  oven  annual 
energy  n.se.  (;ale:idal(!  the!  mie:renvave!-e)nly 
oven  annual  energy  use!.  E-„i„„;,i,m\\(),  in 
kile)walt-he)urs  pe!r  ye:ar,  as  Idllows: 


=  [^MU-  X  -Ps.-XS 


.M^A'CSS 


)ff]  ^  ^ 


Where.: 

Emw  as  elefineul  in  se!e:tie)n  4.4.0. 

Nmw()  =  1020.  annual  numhe!r  e)i  inie:re)wave!- 
eenly  e:e)oking  e:ye:le!s  leer  mie:re)wave!-e)nly 
eivens  hase!el  een  e:e)nsume!r  use. 


I’sit  =  the  ave!rage!  me!asure!el  standhv  mexle 
powe!r  in  watts,  as  re!e:e)rde!d  in  se!e:lie)n 
3.3.13. 

Pom  =  the!  aveirage  me!asure!d  e)li  meede  ))e)wer 
in  watts,  as  re!e:e)iele!el  in  se!e:tie)n  3.3.13. 


Smwo.ioi  e:e|Uiils  the  leilal  numhe!)'  e)l  stanelhy 
nmde!  iinel  e)IT  ine)ele!  he)urs  jeer  y(!ar  idr 
mie:re)wave!-only  e)ve!ns. 
li  the  mie:rowave!-e)nlv  e)ve!n  has  lan-onlv 
me)ele!,  Sx^wo.ioi  eupials  (3713.1  —  (tMw  .i7 
3000))  he)nrs,  where!  Imw  i  is  the 
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mi(:r()\vav{!-()nly  ovon  laii-only  modo 
(turalion,  in  sciconds.  as  calcidatcui  in 
S(!(;li()n  4.4..T,  and  SfiOO  is  llin  conversion 
I'aclor  Tor  seconds  lo  hours:  otlierwise, 
8m\\().i()i  is  etjiial  lo  871.1.1  lionrs. 

II  lln;  inicrowave-only  ovini  lias  holli 
slandhy  inode  and  oil  mode.  Sm\\o.sh 
and  .Smwo.oi  i  holh  e(|nal  Sm\\(),i<)|/2. 


li  the  microwave-onlv  oven  has  slandhv 
mode  1ml  no  oH'mode,  the  slandhy  mode 
annual  hours,  Smwo.sii.  is  e(|nal  to 
Smwo.ioi  <nul  the  oil' mode  annual  hours. 
Smwo.oi  I ,  is  e(|nal  lo  0. 

II  ihe  microwave-only  oven  has  an  oil 
mode  hnl  no  slandhy  mode,  .Smwo.sh  is 
e(|nal  lo  0  and  .Smwo.oi  i  is  (Ujiial  to 
Smwoioi. 


K  =  0.001  k\Vh/\Vh  conversion  I'aclor  for 
wall-hours  lo  kilowalt-honrs. 

4.4.10.2  ConvecMon  niicmw’dva  ovan 
(innudl  diutrgv  use.  CiaIcnIale  the  convection 
microwave  oven  annual  energy  use, 
8.,nniiai.cMwo.  ill  kilowall-lioiirs  |)er  year,  as 
follows; 


^a.nr.-ua.l  C't'.VO  ^  ^ C '-r, VO ^CV  ^ 

^  ^c:r.-.-oss  ~  ^  ^ 


wo.cv 


Where: 

h(  MW  as  defined  in  section  4.4.9. 
liMw  as  defined  in  section  4.4.0. 

I'icv  as  defined  in  section  4.4.8. 

I’sn.  f’oM.  iind  K  as  defined  in  section 
4.4.10.1. 

N(mwo,mw  =  842.  annual  luimher  of 
microwave-only  cooking  cvcles  for 


convection  mit;rowave  ovens  based  on 
consimier  use. 

Ncmwo.cv  =  101,  annual  nmnher  of 

convection-only  cooking  cycles  for 
convection  microwave  ovens  based  on 
consimier  use. 

NcMw<).c-MWc>ck-s  =  09.  animal  lumiher  of 

convection-microwave  cooking  cyi:les  for 


convection  microwave  ovens  based  on 
consumer  use. 

ScMwo.  ioi  eijiials  Ihe  total  nimiher  of  slandhy 
mode  and  off  mode  hours  per  year  for 
microwave-only  ovens, 
if  Ihe  convection  microwave  oven  has  fan- 
only  mode.  .ScMwo.ioi  equals: 


^CM'VOrCT 

=  867S.3 

fir,.-  r  X  •.?••• 


'C.\F  ^  ^cr  ^  -’'‘V.i.rro.c")  ~  ( -evs  ^  ^cv  ^  ^ 

\  ^CV.fisld 


^  ^^c:r!ivc.c:Tiv ) 


Where; 

Imw  i  is  Ihe  microwave-only  fan-only  mode 
duration,  in  minutes,  as  calculated  in 
section  4.4.5;  l(  \,i  is  the  measured 
conveclion-only  fan-only  mode  duration, 
in  minutes,  as  recorded  in  section  3.8.17: 
f'ev  as  defined  in  section  4.4.8;  tcMw  .ii,iii 
and  l(•\■,^k•l.l  ns  defined  in  section  4.4.!); 
and  (it)  is  Ihe  conversion  factor  for 


minutes  to  hours.  Otherwise,  Scmwo.ioi 
is  eipial  to  8()73.3  hours. 

If  the  convection  microwave  oven  has  holh 
slandhv  mode  and  off  mode.  Scmwo.sh 
and  Sc'Mwo.oi  I  hotii  e(|ual  Scmwo.ioi/^. 
if  the  i:onvection  microwave  oven  has 
slandhy  mode  hut  no  off  mode,  the 
slandhy  mode  annual  hours.  Scmwo.sh.  is 


eijual  lo  Scmwo.ioi  and  Ihe  off  mode 
annual  hours.  Scmwo.oi  i .  is  eipuil  lo  0. 

If  Ihe  convection  microwave  oven  has  an 
off  mode  hut  no  slandhy  mode,  .Sm\\o.sh 
is  e(|ual  to  I)  and  Scmwo.oi  i  is  eipial  lo 
Scmwo.ioi  • 
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SOCIAL  SECURITY  ADMINISTRATION 

20CFR  Parts  404  and  416 

[Docket  No.  SSA-2006-0149] 

RIN  0960-AF58 

Revised  Medical  Criteria  for  Evaluating 
Respiratory  System  Disorders 

AGENCY;  Social  Security  Administration. 
ACTION:  Notice  of  ])ropo.sed  rulemaking. 

SUMMARY:  We  propose  to  revise  the 
criteria  in  the  Listing  of  Impairments 
(listings)  that  we  use  to  evaluate  claims 
involving  resjiiratorv  disorders  in  adults 
and  children  under  titles  II  and  XVI  of 
the  Social  Security  Act  (Act).  The 
proj)osed  revisions  nd’lect  our  program 
experience,  advances  in  medical 
knowledge,  and  comnumts  we  received 
from  medical  experts  and  the  public  at 
an  outreach  policy  conference  and  in 
response  to  an  Aclvance  Notice  of 
Pro])osed  Rulemaking  (ANPRM). 

DATES;  To  ensure  that  vour  comments 
are  considered,  we  mu.st  recenve  them 
hy  no  later  than  April  .'5,  2013. 
ADDRESSES:  You  may  submit  comments 
by  any  one  of  three;  method.s — Internet, 
fax,  or  mail.  Do  not  suhmit  the  .same 
comments  multi])le  times  or  by  more 
than  one  method.  Regardle.ss  of  which 
method  you  choose,  please  state  that 
your  comments  refer  to  Docket  No. 
SSA-2()()0-0140  so  that  we  may 
associate  your  comments  with  the 
correct  regulation. 

(knilion:  Yoi\  should  be  i;areful  to 
Include  in  your  comments  oidy 
information  that  you  wish  to  make 
publicly  available.  We  .strongly  urge  you 
not  to  include  in  your  comments  any 
personal  information,  such  as  Social 
Security  numbers  or  medical 
information. 

1.  Internet:  We  strongly  recommend 
that  you  submit  your  comments  via  the 
Internet.  Please  visit  the  Federal 
eRulemaking  portal  at  http:// 
www.regiilntions.gov.  Use  the  Senreh 
function  to  find  docket  number  SSA- 
2008-0149.  The  system  will  issue  you  a 
tracking  number  to  confirm  vour 
suhmi.ssion.  You  will  not  be  able  to 
view  your  comment  innnediatelv 
because  we  must  jjost  each  comment 
manually.  It  may  take  up  to  a  week  for 
your  comment  to  be  viewable. 

2.  /'b.Y.  Fax  comments  to  (410)  900- 
2830. 

3.  Mail:  Address  your  comments  to 
the  Office  of  Regulations  and  Rej)ort.s 
Ulearance,  Social  Security 
Administration,  107  Altmeyer  Building, 
()401  Security  Boidevard,  Baltimore. 
Maryland  2l'23.'5-0401. 

Comments  are  available  for  ]mblic 
viewing  on  the  Federal  eRulemaking 


portal  at  http://\v\v\v.regnlations.go\'  or 
in  person,  during  regidar  business 
hours,  by  arranging  with  the  contact 
])erson  identified  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
(iheryl  Williams,  Office  of  Medical 
Listings  Improvement,  Social  Security 
Administration,  0401  Security 
Boulevard,  Baltimore,  Marvland  2123.'i- 
0401,  (410)  905-1020.  For  information 
on  eligibility  or  filing  for  benefits,  call 
our  national  toll-free  number,  1-800- 
772-1213,  or  TTY  1-800-32.5-0778,  or 
visit  our  Internet  site.  Social  Security 
Online,  at  htlp-J/w'ww’.sociuhecuritv. 
gov. 

SUPPLEMENTARY  INFORMATION: 

VAdial  revisions  are  vve  proposing? 

We  jjro])ose  to: 

•  Revise  and  ex])and  the  introductorv 
text  to  the  respiratory  system  listings  for 
both  adults  (section  3.00)  and  chihlren 
(.section  103.00); 

•  Remove  reference  listings:  and 

•  ll])date  the  listing  criteria  to  reflect 
medical  advances  in  evaluating 
respiratory  disorders. 

Why  are  vve  proposing  the.se  revisions 
and  on  what  information  are  they 
based? 

We  are  ])ro])osing  the.se  r(;visions  to 
reflect  our  program  ex])erience  and 
medical  advances  in  evaluating 
respiratory  disorders.  We  la.st  published 
final  rules  making  com])reh(;n.sive 
revisions  to  section  3.00 — the 
respiratory  system  li.stings  for  adults 
(peo])le  who  are  at  least  18  years  old) — 
and  section  103.00 — the  respiratory 
system  listings  for  children  (people 
under  age  18)— on  October  7,  1993.'  In 
the  preamlile  to  those  rules,  we 
indicated  that  we  would  j)eriodicallv 
review  and  update  the  listings  in  light 
of  medical  advances  and  our  program 
exjjerience.  Since  that  time,  however, 
we  have  only  extended  the  effective 
date  of  the  rifles.^ 

In  developing  these  ])ropo.sed  rules, 
we  considered  the  public  comments  that 
we  received  in  response  to  an  ANPRM 
that  we  published  in  the  Federal 
Register  on  Ajjril  13,  2005. •'  In  the 
ANPRM,  we  announc(;d  our  jjlans  to 
u])date  and  revise  this  body  system,  ami 
w(;  invited  interested  peo])le  and 
organizations  to  send  us  writti;n 
comments  and  suggestions.  We  also 

'  r>K  FK  .')2:t4():  cornicird  ill  .')!(  I'K  1274  (liiniiary 
10.  1004).  Tlio.si!  listings  iipiUNir  in  appnndix  1  to 
suiiparl  1’  of  pari  404. 

-.Son  IkS  I  K  .'■j704()  (2000).  07  FR  4:i.'>;i7  (2002).  08 
FR  :1001 1  (200:i).  70  F’R  ;i.'>028  (200,')).  72  FK  :i:ioo2 
(2007).  and  7;»  FK  :1102.')  (2008).  I  lio  cnrronl  lisliiif-.s 
will  no  lon^or  lx;  ofloolivo  a.s  of  |nlv  2.  2012  nnlo.ss 
wo  oxiond  lliom.  75  FR  ilillOO  (2010). 

'  70  FR  lO.'l.SO  (201).'')). 


received  jmblic  comments  at  an 
outreach  policy  conference  on 
“Respiratory  Disorders  in  the  Disability 
Programs”  that  we  hosted  in  Chicago, 
Illinois,  on  August  2.5-20,  2005. ^ 

In  developing  these  proposeil  rules, 
we  also  u.sed  information  from  a  variety 
of  sources,  including: 

•  Medical  experts  in  the  field  of 
])ulmonology,  experts  in  other  related 
fields,  advocacy  groups  for  people  with 
respiratory  disorders,  and  people  with 
ros))iratorv  di.sorders  and  their  families; 

•  People  who  make  and  review 
disability  determinations  and  decisions 
for  us  in  State  agencies,  in  our  (Iffice  of 
Quality  Performance,  and  in  our  Office 
of  Disability  Adjudication  and  Review; 
and 

•  The  published  sources  we  li.st  in  the 
References  section  at  the  end  of  this 
preamble. 

We  describe  in  more  detail  below  the 
revisions  we  propose  to  make  to  the 
introdui:torv  text  of  the  adult  listings, 
the  adult  li.stings  text,  the  introductorv 
text  of  the  childhood  li.stings,  and  the 
childhood  listings  text. 

What  changes  are  vve  proposing  to  the 
introductory  text  of  the  respiratory 
disorders  listings  for  adults? 

In  the  following  paragraphs,  we 
describe  the  significant  changes  we 
propose  to  make  to  the  introductory  text 
of  the  adult  resjiiratory  listings  in  part 
A  of  apiiendix  1  to  sub])art  P  of  part  404 
using  the  order  of  the  current 
introductorv  text. 

Section  3.()()/\ 

We  ])ropo,se  to  reorganize  and  revise 
current  3.00A  (Introduction)  hy  creating 
separate  sections  for  easier  reference. 
'I’liese  .sections  include  the  following; 
The  kinds  of  disorders  we  evaluate  in 
this  body  system  (pro))o.sed  3.()0A);  the 
common  signs  ami  symptoms  of 
resjiiratory  disorders  (proposed  3.(K)B): 
the  abbreviations  we  use  in  this  body 
system  (projiosed  3. ()()('.);  and  the 
documentation  we  may  need  to  evaluate 
respiratory  disorders  (jiroposed  3.()0D). 

We  ])roj)o.se  to  clarify  our  guidance 
regarding  documentation  of  respiratory 
di.sorders.  For  exain])le.  we  state  in 
propo.sed  3.()()D1  that  we  may  not  need 
all  of  the  different  kinds  of  medical 
evidence  we  de.scrihe  in  that  jiaragraph, 
depending  upon  the  person’s  particular 
respiratory  disorder  and  its  effects  on 

>  .'Mlliough  wo  iiuliciilod  in  llio  ANI’RM  Ihal  wo 
would  nol  suininarizo  or  rospond  lo  llio  coininonts. 
wo  road  and  considorod  Ihoni  caroliilly.  Yon  can 
road  llio  ANPRM.  Iho  coininonis  wo  rocoivod  in 
ros|)onso  lo  Iho  ANPRM.  and  a  Iranscripl  ol  Iho 
policy  coni'oronco  al  lUIpk/wmv.ra'iuliilions.i’nv. 
llso  llio  Sv(in:h  tiniclion  lo  find  dockol  niinihor 
.S.SA-2()III1-()14!I. 
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the  j)orson.  We  would  al.so  clarify  in 
j)ropo.se(l  3.()()D1  that  medical  evidence 
.shoidd  include  de.scrijjtions  of  any 
|)r(!scril)(;d  treatment  and  the  nssponse 
to  it.  We  are  including  this  provision 
hecau.se  treatnuait  may  have  improved  a 
person’s  functional  .status.  As  under  our 
current  rules.  how(!ver.  we  would  not 
nupure  a  jnirson  to  receive  treatment  to 
show  the  existence;  of  an  im])airment 
that  meets  the  criteria  of  a  listing. 

We  also  j)roj)os(;  to  aild  section  3.()0S 
(How  do  u'f?  ovahioto  ivspiratoiy 
disorders  that  do  not  meet  one  of  these 
listings?).  For  easier  reference  and  to 
conform  to  the  order  in  which  this 
guidance  appears  in  other  bodv  systems, 
we  would  include  this  guidance  in  a 
new  section  at  the  end  of  the 
introductory  text  rather  than  in  .section 
3.()()A  as  it  now  appears  in  the  current 
introductory  text. 

Section  3.0011 

We  |)ropose  to  r(;vise  curri;nt  3.()()B 
(Mvcobacterial,  invcotic.  and  other 
chronic  persistent  infections  of  the  lung) 
and  redesignate  it  as  3.()()R  (How  do  ue 
evaluate  mycobacterial,  mycotic,  and 
other  chronic  infections  of  the  lungs?). 
We  also  propo.se  to  clarify  that  we 
would  evaluate  chronic  infections  of  the 
lungs  under  3.02. 

Section  3.00(1 

We  propo.se  to  remove  current  3.00(; 
(Episodic  respiratory  di.sease),  which 
explains  how  we  evaluate  respiratc)ry 
disorders  that  can  he  ejji.sodic  in  natun;, 
such  as  asthma,  cy.stic  fibrosis  ((3*").  and 
l)ronchi(;cta.sis.  For  easi(;r  n;ference,  we 
would  create  .se])arate  s(;ctions  for  each 
of  these  disorders,  fhe  proposed 
.sections  are;  3.001  (What  is  asthma,  and 
how  do  u'e  evaluate  it?).  3.00)  (What  is 
(JE,  and  how  do  ue  evahude  it?),  and 
3.00L  (What  is  bronchiectasis,  and  how 
do  ire  evaluate  it?).  In  these  sections,  we 
explain  the  nature  of  each  disorder,  the 
evidence  we  need  to  document  the 
disorder,  and  how  we  would  ex'aluati; 
the  disorder  under  the  apjilicable 
listing. 

Several  of  the  jirojio.sed  listings  for 
ejiisodic  disorders  would  require  a 
specific  number  of  events  within  a  12- 
month  period.  We  jirovide  additional 
information  about  this  requirennint  in 
projio.sed  3.000  (How  do  ire  evaluate 
episodic  respiraton'  disorders?).  This 
guidance  de.scribing  the  12-month 
])eriod  is  not  in  current  3.000. 

Section  3.00D 

As  a  result  of  the  jiroposed  changes  to 
current  3.000  de.scribed  above,  wi; 
projiose  to  revise  current  3.0011  (CJvstic 
fibrosis)  and  redesignate  it  as  3.00). 


Sections  3.00E  and  3.00E 

We  projiose  to  n;organize  and  revise 
current  3.00F  (Documentation  of 
pidmonaiY  function  testing)  and  current 
3.00F  (Documentation  of  chronic 
impairment  of  gas  exchang(}).  by 
creating  sejiarate  sections  for  three 
major  tyjies  of  jndmonary  function  tests 
(PFTs).  The  jirojiosed  sections  for  these 
tests  are:  S|)irometrv  (3.00F,  is 

sf)irometry,  and  what  are  our 
r(U]uirements  for  an  acceptable  test  and 
rei)ort?),  diffusing  cajiacity  of  the  lungs 
for  carbon  monoxide  (DLOO)  (3.00F. 

Wh(tt  is  a  DLCO  test,  and  what  (tre  our 
rec/uirements  for  an  accept(d)le  te.st  and 
report?),  and  arterial  blood  gas  (ABO) 
testing  (3.000,  What  is  an  ABC,  test,  and 
what  are  our  requirements  for  an 
acceptable  test  and  report?).  In  each  of 
these  .sections,  we  exjilain  the  nature  of 
each  te.st  and  .sim|ilify  our 
documentation  requirements  for  an 
accejitable  te.st  and  rejiort. 

We  iirojiose  to  modify  some  of  our 
current  documentation  reijuirements  for 
sjiirometrv.  which  simjily  restate  testing 
standards.  Such  testing  standards  are 
usually  not  documented  in  medical 
records,  and  our  jirogram  exjierience 
has  .shown  that  there  is  no  need  to 
reijuire  verification  that  the  jier.son 
administering  the  test  followed  such 
testing  .standards.  For  examjile,  we 
would  no  longer  reijuire  jiroof  of 
e(|ui])ment  calibration  on  the  day  of  the 
sjiirometric  measurement  hecau.se  we 
believe  that  we  can  reasonably  jiresume 
that  the  device  has  been  jirojierly 
calibrated.  Daily  e(|ui])ment  calibration 
is  the  current  standard  of  care  for 
jiroviders  who  administer  sjiirometrv, 
and  in  our  exjierience  that  .standard  of 
care  has  been  met. 

We  vvoiikl  also  no  longer  reejuire  the 
sjiirometric  tracings  for  the  satisfactory 
forced  exjiiratory  maneuvers.  The 
current  standard  of  care  reejuires  the 
jierformance  of  at  least  three  satisfactory 
forced  exjiiratory  maneuvers.  The 
jierson  admini.stering  the  test  u.ses  the 
sjiirometric  tracings  to  determine 
whether  the  maneuvers  are  satisfactory 
before  rejiorting  the  jier.son’s  highest 
values.  This  modification  would  lie 
consistent  with  our  documentation 
reijuirements  in  other  areas  where  we 
routinely  rely  on  the  rejiorts  of  te.st 
results  rather  than  require  additional 
documentation  to  enable  indejiendent 
verification.  For  examjile,  we  rely  on 
findings  referenced  in  radiologists’ 
rejiorts;  we  do  not  reijuire  the  x-ravs  to 
verify  those  findings  indejiendentlv. 

We  believe  that  these  modifications  of 
our  current  sjiirometrv  documentation 
requirements  may  reduce  the  number  of 
C;Es  we  jiurchase  and  decrease  case 


jirocessing  time  without  affecting  the 
(juality  of  our  determinations  and 
decisions.  We  are  sjiecifically  interested 
in  any  comments  and  suggestions  you 
have  about  the  jirojio.sed  modifications 
to  our  current  sjiirometry 
documentation  requirements. 

We  al.so  jirojiose  to  remove  the 
reijuirement  that  our  jirogram  jihysician 
mu.st  determine  whether  obtaining  a 
jiarticular  PFT  would  jiresent  a 
significant  risk  to  the  jierson  liecau.se 
this  reijuirement  is  redundant  of  our 
other  regulations  that  require  a  jirogram 
Jihysician  to  ajijirove  the  ordering  of  a 
test  whenever  there  is  any  significant 
risk.  See  20  CFR  4{)4.1.'iinm  and 
410. 910m.  However,  we  would  include 
a  reminder  in  each  of  the  jirojiosed 
sections  on  PFTs  that  the  medical 
.source  we  designate  to  admini.ster  the 
Jiarticular  PFT  is  solely  re.sjiiinsible  for 
deciding  whether  it  is  safe  for  the 
Jierson  to  do  the  test  and  for  how  to 
administer  the  te.st.  This  jirovision  is 
consistent  with  our  current  regulations, 
which  jirovide  that  the  resjionsiliility  for 
deciding  whether  to  administer  the  te.st 
rests  with  the  medical  source  designated 
to  jierform  the  consultative 
examination. 

We  exjilain  in  jirojio.sed  3.(K)(13a  that 
we  would  not  jiurchase  exerci.se  AB(i 
te.sts.  Sjiirometrv,  DLdO  tests,  resting 
ABC;  tests,  and  jiulse  oximetrv  offer  a 
sufficiently  comjirehensive  range  of 
PFTs  to  jirojierly  evaluate  resjiiratory 
disorders.  Therefore,  we  jirojiose  to 
remove  current  3.()()F3  and  3.()()F4, 
which  exjilain  our  rules  for  exercise 
te.st ing  with  ABCs  we  may  jiurchase 
under  the  current  listings,  because  we 
would  no  longer  need  tliese  sections. 

We  al.so  jiropose  to  jirovide  guidance 
on  the  use  of  jiulse  oximetry  in 
jiriijiosed  3.()()fl  (What  is  pulse 
oximetiy,  and  what  are  our 
requirements  for  an  acceptable  test  and 
report?).  We  exjilain  the  nature  of  the 
test  and  our  documentation 
requirements  for  an  accejitable  te.st  and 
rejiort.  We  believe  that,  to  evaluate 
imjiairments  of  gas  exchange,  we  may 
sub.stitute  an  accejitable  pulse  oximetry 
te.st  for  DbCC)  and  ABC  te.sts,  which  are 
often  difficult  to  obtain.  Pulse  oximetrv 
is  a  simjile,  non-invasive  method  of 
assessing  a  jierson’s  resjiiratorv  function 
by  measuring  the  oxygen  saturation  of 
arterial  blood.  ’I'o  increase  the  reliability 
and  validity  of  jiulse  oximetry  results, 
we  would  require  a  grajihical  jirintout 
.showing  the  oximetry  values 
concurrently  with  the  jiulse  (.see 
jirojio.sed  3.001 13li).  A  jiulse  wave  heljis 
ensure  that  the  associated  jiidse 
oximetry  value  is  a  true  measure  of  the 
oxygen  .saturation  of  arterial  blood  and 
not  the  result  of  certain  artifactual 
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inaecuraeios,  such  as  movomenl.  VVe 
r(;c:ognize  that  ])rintouts  of  ])idse 
readings  are  not  routinely  done  in  j)ulse 
oxiinetrv.  'I'lnis,  we  expect  that  we 
would  use  only  ])uls(!  oximetry  that  we 
purchase  to  determine  that  an 
im])airment  meets  proposed  3.()2(i4  or 
3.04134. 

We  provide  guidance  in  pro])osed 
3.()0K  (What  is  wspimtory  failinv,  and 
how  do  ive  ovahioio  it?)  for  the 
evaluation  of  resi)iratorv  failure  hec:ause 
we  are  ])roposing  a  new  sei)arate  listing, 
propo.sed  3.14  [Uospiraioiy  faihn'o),  and 
we  include  a  criterion  for  respiratorv 
failure  associated  with  CF  in  propo.sed 
3.04132.  Respiratorv  failure  retjuiring 
continuous  assisted  (mechanical) 
ventilatory  support  for  the  jjeriod 
s]K;cified  in  3.04132  and  3.14  reflects  the 
failure  of  the  lungs  to  perform  their 
basic  function  of  gas  exchange  and  is  a 
.serious  com])lication  regardless  of  the 
underlying  chronic  resj)iratory  disorder. 

Section  S.OOCj 

VVe  i)roj)o.se  to  redesignate  and  revise 
current  3.00(1  [(Jhronic  cor  pidinonolo 
and  puhuonary  vasciilor  disease)  to 
pro])o.sed  3.00M  (What  is  chronic 
piihnonary  hypertension,  and  how  do 
uy;  ey(dnate  it?)  to  rcdlect  cairnmt 
medical  terminology  for  this  disorder. 


VVe  explain  the  nature  of  the  disorder 
and  our  documentation  recjuirements 
under  projjosed  3.00. 

Section  3.()l)H 

VVe  proj)o.se  to  nulesignate  and  revi.se 
cunxmt  3.0011  (Sleep-related  breathing 
disorders)  to  jjrojjosed  3.00Q  (lF/7f//  are 
sieep-reiated  breathing  disorders,  and 
how  do  ue  eyednate  them?).  Since  we 
pro])ose  to  remove  current  3.10  (Sleep- 
related  breathing  disorders),  we  would 
further  explain  the  nature  of  shjep- 
related  breathing  disorders  and  their 
com])lications,  including  how  we 
evaluate  those  complications  under  the 
affected  body  .sy.stem(.s).  VVe  also  state 
that  we  woidd  not  purchase  a 
])olysomnograj)hy  test  to  evaluate  a 
sleep-related  breathing  disorder. 

Section  3.001 

VV(!  projjose  to  nalesignate  and  revise 
current  3.001  (Effects  ofobf;sity)  to 
pro])o.s(Hl  3. OOP  (I low  do  u'e  consider 
the  effects  of  obesity  when  u'c  eyainate 
your  respiratoiY  disorder?).  VVe  also 
])ropose  minor  editorial  revisions  in  this 
section. 

Section  3.00N 

VVe  pro])ose  to  add  3.00N  (How  do  ue 
eyainate  long  transplantation?)  to 


explain  how  we  would  evaluate  a 
res])iratory  disorder  after  a  per.son  has 
Hiceived  a  lung  transplant.  Under 
current  3.11,  we  consider  a  person  who 
has  received  a  lung  transplant  to  be 
disabled  for  1  year  after  the  date  of 
transplantation.  We  propose  to  extend 
that  time  to  3  years.  VVe  ba.se  this 
propo.sal  on  a  recommendation  we 
received  at  our  policy  conference  and 
on  our  ])rogram  experience.  The 
revision  would  ref:ognize  that,  although 
most  lung  transplant  recipients  do  well 
within  1  y(!ar  of  transplantation,  nearly 
all  deteriorate  after  1  year.  VVh:  also 
exjdain  that  lung  transplant  patients 
generally  have  imjjairments  that  meet 
our  definition  of  clisahility  before  they 
get  their  tran.sj)lants.  This  .section  would 
clarify  that  we  may  decide  that  a  lung 
transplant  recipient’s  di.sahility  began 
before  the  impairment  met  proposed 
3.11.  We  would  determine  the  on.set  of 
di.sahility  ha.sed  on  the  facts  of  the  ca.se. 

What  changes  are  we  proposing  to  the 
respiratory  disorders  listings  for 
adults? 

'I'he  following  chart  provides  a 
comparison  of  the  current  adult  listings 
and  the  propo.sed  listings. 


Current 


Proposed 


3.02  Chronic  pulmonary  insufficiency  . 

3.03  Asthma  . 

3.04  Cystic  fibrosis  . 

3.05  [Reserved]  . 

3.06  Pneumoconiosis  . 

3.07  Bronchiectasis  . 

3.08  Mycobacterial,  mycotic,  and  other  chronic  persistent  infections  of 
the  lung. 

3.09  Cor  pulmonale  secondary  to  chronic  pulmonary  vascular  hyper¬ 
tension. 

3.10  Sleep-related  breathing  disorders  . 

3. 1 1  Lung  transplant . 


3.02  Chronic  respiratory  disorders 
3.03  Asthma 
3.04  Cystic  fibrosis 
3.05  [Reserved] 

3.06  [Reserved] 

Would  be  evaluated  under  proposed  3.02 
3.07  Bronchiectasis 
3.08  [Reserved] 

Would  be  evaluated  under  proposed  3.02 

3.09  Chronic  pulmonary  hypertension  due  to  any  cause 

3.10  [Reserved] 

Would  be  evaluated  under  a  listing  in  the  affected  body  system 

3. 1 1  Lung  transplantation 

3.12  [Reserved] 

3.13  [Reserved] 

3.14  Respiratory  failure 


We  are  jn'oposing  to  remove  current 
3. Of)  (Pneumoconiosis),  3.()7A  (for 
bronchiectasis  that  results  in  pulmonary 
insufficirmey),  3.08  (Mycobacterial, 
mycotic,  and  other  chronic  persistent 
infections  of  the  lung),  3.09H  (for  cor 
pulmonale),  and  3.10  (Sleep-related 
breathing  disorders).  'I’hese  listings 
simply  cro.ss-refer  to  other  listings  and 
do  not  contain  sejjarate  medical  criteria. 
VVe  would  instead  evaluate  these 
disorders  under  jjroposed  3.02,  another 
resjjiratory  listing,  or  another  listing  in 
an  affected  body  .system.  For  examijle. 


we  are  including  a  reference  to 
pneumoconiosis  in  proposed  3.00A1. 

VVe  de.scribe  the  significant  changes  to 
the  respiratorv  listings  for  adults  below, 
using  the  headings  of  the  propo.sed 
listings. 

Listing  3.02,  (Jhronic  Respiratory 
Disorders 

VVe  pro])ose  to  make  the  following 
changes  to  current  3.02,  which  we  use 
to  evaluate  chronic  respiratory  disorders 
that  impair  lung  function,  except  for  UF: 

•  Revise  the  heading  of  current  3.02. 
(CJhronic  pulmonary  insufficiency),  to 


(Jhronic  respiratory  disorders,  to 
simplify  our  terminology.  VVe  al.so 
propo.se  to  clarify  that  this  listing  does 
not  apj)ly  to  p(!ople  with  UF  because  we 
would  continue  to  have  a  se])arate 
listing  to  evaluate  that  disorder. 

•  Revise  and  reorganize  current  3.02. 
Depending  on  the  nature  of  the  di.sorder. 
we  may  use  the  results  of  a  number  of 
FFTs  to  assess  the  severity  of  a  person’s 
r(!.sj)iratory  di.sorder  under  3.02.  VVe 
explain  each  of  these  FFTs  and  our 
documentation  retjuirements  in 
propo.sed  3.00D.  3.00E.  3. OOF,  3.00G, 
and  3.00H. 


Federal  Register/ Vol.  78.  No.  23 /Monday,  February  4,  2013  / Proposed  Rules 


7971 


•  Add  categories  for  ag(!  and  gender 
to  the  s])iroinetrv  tables  and  modify  the 
spirometry  values  for  3.()2A  (forced 
expiratory  volume  (FFVd)  and  3.02B 
(forced  vital  capacity  (FYC))  to 
nicognize  the  differences  in  predicted 
normal  values  hetweim  females  and 
males.  We  ha.se  the  tables  on  reference 
values  from  liankin.son.  e/  al./'  who 
ns(!d  data  from  the  Third  National 
Health  and  Nutrition  Examination 
.Survey  conducted  by  the  (Centers  for 
Disease  Control  and  Prevention  (CDC). 

•  Revise  the  height  categories  in  tlu; 
spirometry  tables  to  provide  equivalent 
values  for  height  hotli  in  centimeters 
and  in  inches. 

•  Provide  .separate  tables  for  peo])le 
age  18  to  the  attainment  of  age  20 
(proj)osed  tables  I— A  and  II-A)  and  age 
20  and  older  (proposed  tables  I-B  and 
II-B)  under  proposed  3.02A  and  3.02B 
to  account  for  the  continuing  physical 
maturation  process  for  such  young 
adults. 

•  Remove  the  term  “chronic 
obstructive  pulmonarv  di.si!a.s(!”  from 
3.02A  and  the  term  “chronic  restrictive 
ventilatory  disea.se”  from  current  3.0213. 
hut  retain  revised  FEVb  and  FV(;  tables 
(proposed  tables  1  and  II)  for  evaluating 
certain  chronic  n;spiratory  disorders. 
exc(!pt  (3*’.  A  chronic  respiratory 
disorder  may  be  obstructive,  restrictive, 
ora  combination  of  both.  The 
distinction  is  not  important  for  our 
adjudicative  purposes. 

•  Add  a  table  (|)ropo.setl  table  III)  for 
evaluating  chronic  respiratory  di.sorders 
under  proj)o.sed  3.02C1  using  DLCO.  We 
are  j)ro]iosing  this  change  because  we 
believe  that  we  need  to  jjrovide  specific 
values  that  account  for  a  person’s 
gender  and  height,  as  we  do  for  tlu; 
spirometry  criteria  under  3.02A  and 
3.0213. 

•  Add  a  listing  (proposcul  3.()2(',4) 
based  on  a  combination  of  pulse 
oximetry  and  spirometry  results.  The 
new  li.sting  would  reflect  technological 
advancements  in  the  assejssment  of 
nispiratory  di.sorders  that  aflect  gas 
exchange  impairment.  We  believe  that. 
iMJcau.se  of  the.se  advancements,  we  are 
now  able  to  accept  pulse  oximetry, 
subject  to  the  retjuirements  in  proposed 
3.00H,  as  an  alternative  method  for  the 
asscissment  of  re.sj)ir!itory  disorders.  We 
would  also  provide  separate  tables  for 
the  necessary  spirometry  values  in 
propo.scul  3.()2(;4b(i)  (tables  Y-A  and  Y- 

Hiinkinson.  |.  I...  OdiMicniiilz.  |.  K..  K  Fiul.iii.  K. 

8.  .SpiroiiKilric  viilmis  iroin  :i 

siiiiiplc!  ol  lhcgcJiKinil  l)..S.  iHipuhilion.  Anuriciin 
loin  Hill  of  Itosiiifotorv  (ind  (Iriliral  (Uiro  Modicino. 
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llankiiisuii.  vl  al..  in  inoditying  all  ol  tlio 
spironudric  lahlos  roldroncod  in  mir  proposod  nilos. 


13)  and  3.()2C4l)(ii)  (tables  YI-A  and  Yl- 
B). 

Lisling  3.03,  Asthma 

We  propose  to  make  the  following 
changes  to  current  3.03: 

•  Remove  curnmt  3.()3A  Ixicause  it 
only  cro.ss-refers  to  current  3.()2A. 

•  Move;  the  re(|uirement  for  ba.seline 
airllow  obstruction  from  current  3. ()()(', 
to  proposcul  3.03A  and  add  .s])irometry 
criteria  to  the  pro])osed  li.sting  (using 
the  spirometry  values  in  ])roposed  tables 
Y-A  and  Y-B)  to  (piantify  the  degree  of 
ba.seline  airllow  obstruction. 

•  U.se  the  term  “exacerbations”  in 
proposed  3.()3B,  instead  of  “attacks.” 
the  term  we  use  in  current  3.0313. 
because  we  believe  the  term 
“exacerbations”  j)rovide.s  a  clearer  and 
more  medically  ajjjjropriate  de.scription 
of  the  asthmatic  condition. 

•  Revise  the  length  of  hospitalization 
due  to  an  exacerbation  of  asthma  from 
at  least  24  hours  to  at  least  48  hours, 
including  hours  in  an  emergency 
dejjartment  immediately  hedbre  the 
hospitalization.  We  would  also  recpiire 
at  least  30  days  between  each 
hospitalization  to  he  certain  that  (!ach 
(ixacerhation  is  a  sejiarate  event.  This 
])rovi.sion  for  reejuiring  at  hiast  30  days 
l)etween  events  is  consistent  with  the 
criteria  in  similar  li.stings  in  other  body 
sy.stems. 

•  Recpiin!  three  ho.sj)italizations 
instead  of  exacerbations  nKpiiring 
outpatient  {jliysician  intervention 
occurring  every  2  months  or  at  lea.st  six 
times  a  year.  Ba.sed  on  the  advice  of 
medical  ex])erts  and  our  program 
experience,  we  believe  such 
interventions  do  not  accurately  identifv 
people  with  listing-level  im])airment.s. 

•  Remove  the  recpiirement  that  an 
exacerbation  occur  despite  following 
jjrescribed  treatment.  VVe  would 
consider  any  hosi^italization  for  an 
exacerbation  of  asthma  lasting  at  lea.st 
48  hours  to  he  de.s])ite  prescrihcHl 
treatment,  unless  we  have  evidence  to 
th(!  contrary. 

•  Add  a  criterion  that  we  would 
consider  a  ])er.son  to  he  di.sahled  for  1 
year  from  tlie  di.scharge  date  of  tlu;  last 
hos])italization.  Our  ])rogram  ex|)erienc(! 
has  shown  that  p(!0])ie  who  have 
experienced  the  ty])e  of  exacerbations  in 
pro])osed  3.0313  need  a  period  of  1  year 
for  medical  improvement  to  occur. 

lasting  3.04,  Cystic  Fibrosis 

We  propose;  to  make  the  following 
changes  to  curn;nt  3.04: 

•  Add  categories  for  age  and  gender 
to  the;  .sj)irometry  tables  and  modify  the 
values  in  proj)osed  3.04A  (FEY|)  to 
recognize  the  differences  in  |)redicted 


normal  values  between  females  and 
males. 

•  Provide  se])arat(;  tables  for  p(;o])le 
age  18  to  the  attainment  of  age  20 
(])ropo.sed  table  Yll-A)  and  age  20  and 
older  ())ropo.sed  table  YII-B)  under 
|)roi)osed  3.04A  to  account  for  the 
continuing  physical  maturation  proc(;.ss 
for  such  young  adults. 

•  Retpiire  a  less  .severe  ventilatorv 
defect  for  listing-level  impairment  in 
l)ro])o.sed  3.04A  in  rec;ognition  of  the 
fact  that  p(;ople  with  CF  are  disabled  at 
a  com])aratively  higher  level  of  lung 
function  than  others  who  do  not  have 
CF. 

•  Add  criteria  for  evaluating  a 
chronic  im])airment  of  gas  exchange  to 
include  ABC  te.st  values  for  the 
evaluation  of  CF"  (])ro])osed  3.0413). 

•  Re])lace  curnait  3.0413  (for  ejiisodes 
of  bronchitis,  ])neumonia,  hemoptysis, 
or  respiratory  failure)  and  current  3.04C 
(for  persistent  jndmonary  infection) 
with  pro|)osed  3.04C,  for  exacerbations 
and  complications  of  (3F.  and  revise  the 
c:riteria  for  how  we  consider 
ho.s])italizations  under  this  ])ro])o.sed 
li.sting.  We  do  not  specify  a  minimum 
length  of  hosi)italization  because 
ho.s])italizations  for  exacerbations  and 
com])lications  of  CF  are  invariably  long 
enough  for  purpo.s(;.s  of  our  listings.  For 
complications  of  bronchitis,  pneumonia, 
or  hemo])ty.si.s  (more  than  blood- 
streaked  sputum),  in  p(;o])le  with  (3'’,  we 
would  no  longer  consider  ])hysic:ian 
interventions,  either  as  an  outpati{;nt  or 
in  an  emergenev  dej)artment.  When 
these;  types  of  complications  in  CF 
occur,  they  are  too  severe  to  treat  on  an 
outpatient  basis.  We  consider  this  level 
of  severity  more  rellective  of  a  li.stiug- 
level  imjjairment. 

•  Provide  an  expandi;d  li.st  of  acute 
and  chronic  CF  comi)lication.s  that, 
when  in  specified  combinations,  reflect 
a  listing-level  impairment  under 
proposed  3.()4D.  We  would  add  the 
following  criteria  for  acute  CF 
complications:  .Sj)ontaneou.s 
pneumothorax  reejuiring  chest  tube 
tr(;atment  (]U'opo.sed  3.04D1),  res])iratory 
failure  requiring  continuous  a.ssisted 
ventilation  (])ropo.sed  3.04132),  and 
pulmonarv  hemorrhage  requiring 
va.scular  embolization  (pro])ose(l 
3.04133).  We  would  also  add  the 
following  criteria  for  chronic  (3^ 
complications:  Hypoxemia  (proj)o.sed 
3.04134),  weight  lo.ss  accom])anied  by 
certain  other  r(;(|uirements  for  a 
specified  period  (])roj)o.sed  3.04l3.'i),  and 
CF-relatecl  diabetes  (C3<’R13,  pro])osed 
3.04130).  We  may  akso  evaluate  any  of 
the.se  com]jlications  under  j;ro])o.sed 
3.04(]  if  they  result  in  hospitalization. 
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IJsiing  3.07,  BronchiHctasis 

VVe  projjo.se  to  revi.se  current  3.07. 
lironcluHctdsis,  l)y  removing  tin; 
criterion  for  outpatient  ])hysician 
intervention  in  current  3.070  for  the 
same  reason  \v(!  ])ro|)ose  to  remove;  the 
criterion  from  current  3.03B.  VVe  would 
include  the  same  reciuirement  for 
hos])italizations  due  to  exacerhations  or 
complications  of  bronchiectasis  as  in 
pro])osed  3.03B. 

Listing  3.00,  (Jhronic  Pulinonarv 
Uypnrtnnsion  Due  to  Anv  Cause 

We  |)ropo.se  to  rename  and  revise 
current  3.09.  Cor  puliuouale  secondary 
to  chronic  pnimonarv  vascular 
hypertension,  to  Chronic  pnhnonary 
hypertension  due  to  anv  cause,  to  refl(;ct 
curn;nt  medical  terminology.  We 
propo.se  to  remove  the  criterion  for 
arterial  hypoxemia  (current  3.09B) 
because  it  only  cross-refers  to  3.02C2, 
and  we  are  removing  all  reference 
li.stings.  We  would  revise  the  criteria  in 
current  3.09A  for  pulmonary  mean 
artery  pressure  determined  l)y  cardiac 
catheterization  to  include  40  mm  Hg 
ha.sed  on  a  recommendation  by  the 
Institute  of  Medicine  in  its  report. 

Card  i  o  va.sci  ilar  Disa  hi  lit  —  Upd  ating 
the  Soci(d  Security  Listings.*' 

We  would  add  criteria  in  proposed 
3.09B  for  systolic  ]nd monary  artery 
pressure  determined  by 
echocardiogram.  We  have  determined 
that  the  criteria  we  are  proposing  for 
echocardiography  residts  would  al.so  he 
acce])tahle  for  our  purposes,  and  we  .see 
the  results  of  this  kind  of  testing  in 
medical  evidence  more  often  than 
cardiac  catheterization.  Thus,  the 
propo.sed  listing  would  helj)  us  to 
adjudicate  some  cases  more  (]uic:klv 
while  .still  maintaining  the  accuracy  of 
our  adjudications. 

Listing  3.1 1,  Lung  Transplantation 

We  propose  to  r(;name  and  revise 
current  3.11  to  he  consistent  with 
similar  listings  in  other  body  systems. 
For  r(;a.sons  we  have  already  ex])lained, 
we  also  propose  to  extend  tin;  |)eriod  for 
which  the  im])airment  would  meet  the 
listing  from  1  year  to  3  years.  After  that, 
we  will  evaluate  the  residual 
impairment(s)  a  per.son  has  to  determine 
if  he  or  she  is  still  disabled.  'I’liis 
provision  for  evaluating  the  residual 
im])airment(s)  is  the  same  as  in  current 
3.11  and  is  consistent  with  the  criteria 
in  similar  listings  in  other  body  .systems. 

''InsliUito  of  Modicino.  (2010).  Ciiriliovasoular 
(lisabilily:  llpclalin}^  Ihc  .Social  Sofairily  li.sliiif>s. 
Wa.sliinglon.  IX);  Tlio  National  Acadoinios  Phjss. 


Listing  3.14,  Hespiratorv  Failure 

We  propose  to  add  3.14,  Besjyiratoiy 
failure,  to  provide  criteria  tlnit  recognize 
the  mediciil  severity  of  respiratttrv 
disorders  that  lead  to  two  or  more 
episodes  of  resjiiratorv  lailure  nttjuiring 
continuous  a.ssi.sted  ventilation  fora 
specified  jieriod  within  a  12-month 
period. 

What  changes  are  we  proposing  to  the 
introductory  text  of  the  respiratory 
disorders  listings  for  children? 

The  same  basic  rules  for  evaluating 
respinitory  disorders  in  adults  also 
a])])ly  to  children.  Excejit  for  minor 
editorial  changes  to  make  the  text 
specific  to  children,  we  have  repeated 
much  of  the  introductory  text  of 
jnopo.sed  3.00  in  the  introductory  text  of 
projiosed  103.00,  although  we  provide 
fewer  sections  because  we  jirovide 
fewer  childhood  listings.  Since  we  have 
already  described  these  proposed  rules 
under  the  exjilanation  of  proposed  3.00. 
we  describe  here  only  sections  of  the 
jiroposed  rules  that  are  uniciue  to 
children  or  that  r(;(]uire  further 
explanation. 

•  We  would  remove  the  guidance 
regarding  ABCs  and  pulse  oximetry  in 
current  section  103.00(;  because  we  ilo 
not  include  this  testing  as  a  criterion  in 
the  pro|)o,sed  childhood  listings. 
Ilowev(;r,  in  the  rare  case  where;  ABC  or 
pulse  oxim(;trv  results  an;  in  the 
medical  evidence,  we  wonld  consider 
these  results  in  determining  di.sahility. 

•  In  ])roposed  section  103. OOE  [What 
is  S})iroinetry,  and  what  are  our 
re(]uireinents  for  an  acceptable  test  and 
report?),  we  explain  that  before  we 
purchase  spirometry  for  children,  a 
medical  consultant,  preferably  one 
experienced  in  the  care  of  children  with 
r(;s))iratory  disorders,  must  n;view  the 
ca.se  record  to  determine  if  we  need  the 
test.  Unlike  adults,  children  do  not 
routinely  undergo  sjiirometrv,  and  we 
recognize  that  the  decision  to  obtain 
spirometry  for  a.sse.ssing  disability  in 
children  involv(;s  medical  exjierti.se. 

•  We  vvoidd  redesignate  and  revise 
current  103.00E  (Bronchopulmonary 
dysplasia  (BPD))  to  propos(;d  103. OOF 
(What  is  CIA),  and  how  do  we  evaluate 
it?),  'flu;  change  would  reflect  current 
medical  terminology.  There  have  been 
advances  in  the  treatment  and 
management  of  chronic  lung  di.sease  of 
infancy  (ULD),  and  we  no  longer  believe 
it  is  appropriate  to  find  di.sahility  in  all 
infants  with  CLD  who.se  impairments 
meet  the  criteria  of  curr(;nt  103.02E  at 
birth  or  shortly  after  liirth.  Within  the 
fir.st  0  months  of  life,  most  infants  with 
CLD  improve  and  are  successfully 
weaned  from  a.ssi.sted  ventilation  and 


oxygen  supplementation.  The  proposed 
rule  provides  that,  if  an  infant  with  CLD 
receives  oxyg(;n  supplementation,  we 
would  not  evaluate  the  CLD  under 
proposed  1()3.()2C  until  he  or  she  has 
attained  age  (i  months.  If  the  child  was 
horn  jirematurely.  we  would  use  a 
corrected  chronological  age.  The  infant 
would  need  to  he  on  oxygen 
supjilementation  then  or  afterwards  to 
have  CLD  that  meets  this  jiroposed 
listing.  We  al.so  provide  that  we  mav 
make  a  fnlly  favorable  determination 
before  age  (j  months  under  other  rules. 
For  a  child  from  birth  uj)  to  the 
attainment  of  age  2.  we  would  evaluate 
the  frequency  of  the  child’s  CLD 
exacerbations  or  related  complications 
that  require  hosjiitalization  under 
propo.sed  103.()2E.  After  the  child 
attains  age  2,  we  would  evaluate  the 
CLD  umier  the  jirojio.seil  103.03  asthma 
li. sting. 

•  We  would  add  guidance  in 
projiosed  103.0011  (What  is  CF,  and  how 
do  we  evaluate  it?)  that  is  the  .saim;  as 

in  jirojiosed  3.00|.  We  al.so  indicate  in 
jirojio.sed  103.00117  that  we  can  evaluate 
CF-r(;lated  growth  failure  under  100.00 
or  lO.'i.OO,  and  CFRD  under  109.00  or 
under  another  body  system  affected  by 
the  disorder. 

•  We  would  add  jirojiosed  103.00) 
(How  do  u  e  eveduate  growth  failure  due 
to  any  chronic  respiratoiy  disorder?) 
because  we  are  removing  current 
103.02E(i.  103.02F2.  103.0211,  103.03D. 
and  103.04E.  We  exjilain  that  we  may 
evaluate  growth  failure  under  a  growth 
imjiairment  listing  in  100.00  or  under 

10. 'i.OO. 

What  changes  are  we  jiroposing  to  the 
respiratory  disorders  listings  for 
children? 

'I'he  })ro|io.s(;d  childhood  resjiiratory 

11. stings  are  designated  103.02,  103.03, 
103.04.  103.11.  and  103.14.  They  have 
the  same  headings  as  their  counterjiarts 
in  the  jirojio.sed  adult  listings.  Some  of 
tin;  criteria  we  jirojio.se  for  children  are 
the  same  as.  or  ha.sed  on,  the  current 
childhood  resjiiratorv  criteria.  For 
examjile,  jirojiosed  103.02D  includes 
the  same  rule  for  children  under  agi;  3 
who  have  tracheostomies  as  in  current 
103.02D,  hut  also  includes  a  new  rule 
for  children  age  3  and  older. 

We  are  not  jirojiosing  childhood  rules 
to  corresjiond  to  jirojio.sed  adult  listings 
3.07  (for  bronchiectasis)  and  3.09  (for 
chronic  jiulmonary  hvji(;rten.sion  due  to 
any  cause).  Bronchiectasis  in  children  is 
not  a  distinct  disorder  as  it  is  in  adults, 
hut  is  associated  with  UF,  which  we 
would  evaluate  under  103.04.  Uhronic 
Jiulmonary  hyjiertension  is  unusual  in 
children,  hut  when  it  does  occur,  we 
can  evaluate  it  under  the  adult  li.stings 
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or  under  104.02  for  chronic  heart 
failim?. 

IJslhi"  103.02.  Chronic  Ihispiratory 
Disorders 

We  ])ro|)ose  to  make  the  following 
changes  to  current  103.02; 

•  Revi.se  the  heading  of  current 
103.02.  Chi-ojiic  pulnionaiv 
insufficiency,  to  Chronic  respiratoiy 
(fisorders.  to  parallel  what  we  proposcul 
in  3.02  for  adults  hecau.se  we  apj)ly  the 
.same  princi|)les  to  children  as  we  do  for 
adults. 

•  Add  categories  for  age  and  gender 
to  the  sjjirometry  tables  for  children  age 
13  to  the  attainment  of  age  18  and 
modify  the  spirometry  tables  in  103. 02A 
and  103.02B  to  recognize  the  differences 
in  predicted  normal  values  l)(!tween 
females  and  males  that  start  at  puberty. 
For  children  age  (i  to  the  attainment  of 
age  13.  we  j)roj)ose  to  add  spirometry 
values  without  a  distinction  for  gender, 
as  prej)id)(!rtal  females  and  mahis  have 
similar  normal  spirometry  values.  We 
do  not  include  values  for  children  under 
age  0  in  our  i)roj)o.sed  tables  Ijecause  we 
do  not  expect  tho.se  children  to  have 
undergone  spirometric  testing,  and 
])redic;ted  normal  values  have  not  Immui 
estahlislnul  for  this  age  group. 

•  Provide  FFV|  and  FV(’  values  for 
femal(!S  and  males  age  13  to  tin; 
attainment  of  age  18. 

•  lncrea.se  the  mnnlxir  of  height 
categories  in  the  spirometry  tables  in 
1()3.02A  and  103.0213  to  provide;  lM;tter 
differentiation  by  height  for  listing-level 
impairments,  ami  provide  eqinvalent 
values  for  height  both  in  centimeters 
and  in  inches. 

•  Remove  curr(;nt  103.02('l  (the 
fr(H|uent  need  for  "mechanical 
ventilation”)  becan.se  we  are  j)ro])osing 
103.14  for  resjjiratorv  failure  reepdring 
continuous  assisted  ventilation  and 
d(;fining  what  we  im;an  by  how 
fn;(|uently  such  failure  must  occur 
under  the  listing. 

•  Revi.se  the  criterion  for  oxygen 
sup])lementation  in  current  103.02C2, 
and  specify  in  proposed  103.02C  the 
amount  and  duration  of  oxygen 
su|)plementation  that  is  li.sting-level  for 
children. 

•  Replace  current  103.02F  with  the 
same  r(;(]uirement  for  three 
hos|)italiz<itions  in  a  12-month  period  as 
in  other  pro|)o.s(;d  listings.  We  would 
remove  current  103.02F1  through 
103.02F4  because  these  criteria  are  out 
of  date.  Due  to  advances  in  pediatric 
theraiw,  the  clinical  and  radiographic 
findings  and  the  hronchodilator  and 
(liur(;tic  therapies  in  the  current  listing 
no  longer  n;flect  listing-level  severity  for 
CbD. 


•  Remove  current  1 03. ()2H.'j  because 
we  would  evaluate  the  need  for 
sui)plemental  oxygen  under  proposed 
1()3.()2(:. 

•  Remove  current  1 03. 02F0,  which 
refers  to  involuntary  w(;ighl  loss  or 
failure  to  gain  w(;igiit  at  an  aijpro])riate 
rate,  because  we  would  evaluate  growth 
failure  due  to  any  chronic  r(;spiratorv 
disorder  (not  just  Cildl)  un(l(;r  a  growth 
imj)airment  li.sting  in  100.00  or  under 
lO.'j.OO.  We  also  provide  that  we  would 
consider  a  child  whose  impairment 
meets  103. 02F  under  a  di.sability  for  1 
year  from  the  discharge  dat(;  of  the  last 
hospitalization  or  until  the  attainment 
of  age  2,  whichever  is  later,  after  which 
we  would  evaluate  the  impairment(s) 
under  103.03  or  as  otherwise 
a]j])ropriate.  This  is  because  CbD 
exacerbations  aft(;r  age  2  are  clinically 
similar  to  asthmatic  e.xacerbations,  and 
medical  treatment  is  the  same  as  for 
a.sthma. 

•  Remove  current  103.02F  becaust; 
we  would  evaluate  hos])italization.s  due 
to  a  chronic  res])iratory  disorder  under 
])roj)osed  103.02E  and  growth  failure 
due  to  any  chroidc  respiratory  di.sorder 
under  a  growth  li.sting  in  100.00  or 
und(;r  lO.'j.OO. 

•  Rianove  current  103.02C.  for 
chronic  hy|)oyentilation  or  chronic  cor 
pulmonale.  Chronic  hvpoy(;ntilation  of 
the  magnitude  in  current  103. 02C 
(eleyat(;d  F,,(X):>)  is  likely  to  he  treated 
as  n;spiratory  failure,  which  we  would 
(;yaluate  under  pro])osed  103.14, 
Hespirnloiv  failure.  For  chronic  cor 
pulmonale,  we  oidy  cro.ss-r(;fer  to 
curr(;nt  104.02.  and  we  are  removing  all 
reference  listings. 

•  Remove  current  103.0211,  which  is 
a  r(;f(;rence  li.sting  to  100.00.  We  would 
evaluate  growth  failure  under  a  growth 
impairmeid  li.sting  in  100.00  or  under 
lO.'i.OO. 

Listing  103.03,  Asthma 

We  ])roi)o.se  to  make  the  following 
changes  to  curr(;nt  103.03: 

•  Provide  the  .same;  listing  criteria  as 
in  propo.sed  3.0315  for  adults.  (Current 
103. 03A  is  has(;d  on  spirometry,  and 
physicians  rar(;ly  obtain  s])irometrv  for 
children  with  a.sthma  hec;au.se  these 
children  often  have  normal  spirometry 
b(;tween  a.sthma  exacerbations. 
However,  in  the  rare  case  where 
spirometry  results  are  in  the  medical 
evidence,  we  would  consider  these 
results  in  det(;rmining  disability. 

•  Remove  current  103. 03C,  because  it 
is  out  of  date.  Persistent  low-grade 
wheezing,  nocturnal  u.se  of 
bronc;ho(lilators,  and  short-cour.se 
steroids  (current  103.03(i)  are  no  longer 
reliable  indicators  of  li.sting-lev(;l 
sev(;rity. 


•  Remove  curr(;nt  103.03D  hecau.se  it 
oidy  cross-refers  to  100.00. 

IJsting  103.04,  Cystic  Fibrosis 

We  propose  to  make  the  following 
chang(;s  to  current  103.04: 

•  Add  categories  lor  age  and  gender 
to  the  spirometry  tables  for  childr(;n  age 
13  to  the  attainment  of  age  18  and 
modify  the  spirometry  tables  in  103.04A 
to  recognize  the  differenc(;.s  in  ])redict(;d 
normal  values  h(;tween  females  and 
males  starting  at  puh(;rty.  For  children 
age  0  to  the  attainment  of  age  13,  we 
would  add  ,s])irometry  values  without  a 
distinction  for  gender  because 
])repnh(;rtal  females  and  males  have 
similar  normal  .s])irometrv  values. 

•  Revise  and  reorganize  current 
103.0413  to  clarify  that  the  criteria  in 
propo.sed  103.0413  apply  only  to 
children  underage  0  (that  is,  children 
who  cannot  have  pidinouary  function 
testing).  We  would  retpiin;  findings  of 
abnormalities  on  imaging  in  every  case 
hecau.se  imaging  is  essential  for 
identifying  such  abnormalities.  We 
would  also  revise;  current  103.04131  into 
two  sejiarate  criteria  for  clarity  and 
r(;inov(;  the;  crit(;rion  for  cyanosis,  which 
w(;  would  evaluate  und(;r  projjosed 
103.04C. 

•  Add  crit(;ria  for  hv]joxemia 
documented  by  a  sjjecified  l(;vel  of 
continuous  oxyg(;n  su])])lementation  in 
propo.sed  103.04{]  to  parallel  what  we 
])ropo.s(;  in  103.02(]  for  chronic 
res])iratory  disord(;r.s  due  to  any  cause; 
e;xe:e;])t  (iF. 

•  Re;me)ve;  e:urre;ut  103.04E  for  greewth 
im])airment  (a  referene;e  li.sting  to 
100.00),  and  re;])lae:e;  it  with  ])re)pe).se;ei 
103.04E.'5  forwe;ight  lee.ss  in  ce)inbinatie)n 
with  ane)the;r  CF  e:omplie;atie)n.  We 
agreeel  with  (iF  experts  at  our  ])e)lie:v 
e:e)nfe;re;ne;e  who  tolel  us  that  the  ele;e:isie)n 
te)  initiate;  anel  e;e)ntinue;  .supple;me;ntal 
e;nte;ral  e)r  pare;nte;ral  nutrition  inelie:ate;s 
a  .serieeus  wor.sening  of  (iF  cinel  in 
e;e)mhinatie)n  with  ane)the;r  CF 
e:omplie;atie)n  re;j)re;.se;nt.s  a  li.sting-level 
impairment.  We;  mav  also  evaluate 
gre)wth  failure;  emeler  a  growth 
im|)airme;nt  li.sting  in  100.00  e)r  nneler 
lO.'i.OO. 

Other  Change 

We;  also  pre)pe)se  to  remen'e;  the;  first 
e;xample;  eef  fune:tional  e;epuvale;ne:e;  from 
20  (d'’R  410.020a(m),  whie;h  is  feu'  ei 
ele)e;ume;nte;el  neeel  for  majeer  eirgan 
tran.s])lant.  We  ne;  le)nge;r  ne;e;el  this 
e;xample;  hee;au.se  e)ur  rules  now  ine;luele; 
.spe;e:ifie:  listings  fe)r  the;  major  organs  that 
e:an  be;  tran.sj)lante;el. 


7974 


Federal  Register /  Vol.  78,  No.  23 /Monday,  Fel)riiary  4,  2013  / Proposed  Rules 


What  is  our  authority  to  make  rules 
and  set  procedures  for  determining 
whether  a  person  is  disahled  under  the 
statutory  definition? 

IJiider  the  Act,  we  liave  full  power 
and  authority  to  make  rules  and 
regulations  and  to  e.stahlish  necessary 
and  api)ro])riate  procedures  to  carry  out 
such  provisions.  Sections  2().'j(a). 
7()2(a){.'5).  and  183  1(d)(1). 

How  long  would  these  proposed  rules 
he  effective? 

If  we  publish  these  j)roposed  rules  as 
final  rules,  they  will  remain  in  effect  for 
5  years  after  the  date  they  heconu; 
effective,  unless  we  extend  them,  or 
revise;  and  issue  them  again. 

(Jhirity  of  These  Proposed  Bides 

Executive  Order  12888.  as 
supplemented  hv  Executive  Order 
13.'583,  requires  each  agency  to  write;  all 
rides  in  plain  language.  In  aelelition  to 
yemr  substantive  eiomments  on  the;se; 
preiposeel  rules,  we;  invite;  your 
eximments  em  heiw  tei  make;  tliem  easier 
tei  uneierstanel. 

Feir  e;xample;: 

•  Weiulel  meire,  Init  sheirter  .seeliems  he; 
l)e;tte;r? 

•  Are;  the  re;e]uireme;nts  in  the;  rule;.s 
e;le;arly  stateel? 

•  1  lave;  we;  eirg.mizeel  the  material  tei 
suit  yemr  neieels? 

•  (ioulel  we  impreive;  edaritv  hv  aeleling 
tal)Ie;.s,  lists,  eir  eliagram.s? 

•  What  ekse  exmlel  we;  elei  tei  make;  the; 
rules  i;asie;r  to  unek;r.stanel? 

•  De)  the  rule;s  cemtain  te;e;hnie:al 
langucige  or  jargon  that  is  neit  e;le;ar? 

•  Wemlel  a  elifferent  format  make  the; 
rule;s  e;asier  tei  unele;rstanel.  e.g.,  gremping 
and  oreleir  of  se;e:tions.  use  eif  heaelings, 
])ciragra  Jibing? 

When  will  we  start  to  use  the.se  rules? 

We  will  neit  use;  thei.se;  rules  until  we; 
e;valuate  jmhlic  exmmients  anel  jmhlish 
final  rules  in  the  Federal  Register.  All 
final  ruleis  we;  issue  incluele  an  effective; 
elate.  We;  will  exmtinue  to  use;  our 
eairrent  rule;s  until  that  elate.  If  we; 
jmhlish  final  rules,  we;  will  ineduele  a 
summary  of  theise  relevant  cemnnents 
we;  re;e:e;ive;el  along  with  re;.sj)e)nse;.s  anel 
an  exjilanatiem  of  heiw  we;  will  ajijily  the; 
new  rule;s. 

Regulateiry  Procedures 

Executive  Order  I28()(),  os 
So})pleinented  hv  Executive  Order 
185(0 

We  e:onsulte;el  with  the  Office  of 
Management  anel  Buelget  (OMD)  anel 
elete;rmine;el  that  the.se;  jireijieiseel  rules 
meed  the  ea  iteria  for  a  signifieamt 
re;gulate)ry  aediem  uneler  Exe;cutive;  Oreler 


12888,  as  suj)j)le;me;nte;el  by  Exe;eaitive; 
Orele;r  13.183.  'rherefeire,  OM13  revieweel 
them. 

Begulutorv  Flexibilitv  y\ct 

We;  ea;rtify  that  ihe.se;  j)re)j)e)se;el  rules 
wemlel  neit  have  a  signifieamt  e;e;e)ne)mie; 
imjiaed  em  a  substantial  numhe;r  eif  small 
e;ntitie;s  heeeamse;  the;y  afie;e:t  inelivieluals 
emly.  The;re;ie)re;.  a  re;gulate)ry  fleixihility 
amilysis  is  neit  re;ejuire;el  uneler  the; 
Re;guhiteiry  Flexibility  Ae:t,  as  ameneleel. 

Puperwork  Beduction  Act 
The;se;  jireijieise;el  rule;.s  elei  neit  e:re;ate; 
any  ne;w  eir  affe;e:t  any  existing 
eailleiedieins  anel  elei  neit  re;ejuire;  OMB 
ajijireival  nneler  the;  Pajie;rweirk 
Reeluediem  Ae:t. 
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We  will  make  tlie.se  relerenees 
available  to  you  for  insiiection  if  you  are 
interested  in  reading  them.  Please  make 
arrangements  with  the  contatd  person 
shown  in  this  preamble  if  you  would 
like  to  review  any  reference  materials. 

((iatalog  of  Federal  Domestic  Assistanct; 
I’rograin  Nos.  00.001.  .Soidal  .Security — 
Disaliility  Insurance;  00.002.  Social 
.Security — Retirement  Insurance;  00.004. 
.Social  .Security — .Snr\'ivors  Insurance;  and 
00.000.  .Sn])plemental  .Securitv  Income). 

List  of  Subjects 

20  CFU  Part  404 

Administrative  jiractice  and 
jirocedure;  blind.  Disability  benefits; 
Old-Age,  .Survivors,  and  Disahilitv 
Insurance:  Reporting  and  recordkeeping 
re(|uirements;  .Social  .Securitv. 

20  CFH  Part  410 

Administrative  practice  ami 
procedure;  Aged,  blind.  Disability 
benefits;  Public  assistance  programs; 
Reporting  and  recordkeejiing 
nupiirements;  .Sup])lemental  .Securitv 
Income  (.S.SI). 

Dattul;  lannary  23.  2013. 

Michael  ).  Astrue, 

Coniiiiissionor  of  Social  Sociirily. 

For  the  reasons  set  out  in  the 
preamble,  we  projiose  to  amend  20  CFR 
jiart  404  subjiart  P  and  jiart  410  suhpart 
1  as  set  forth  below; 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

Subpart  P — [Amended] 

■  1 .  The  authority  citation  for  suhpart  P 
of  part  404  is  revised  to  read  as  follows: 

Authority:  .Secs.  202.  20.3(a)-(l))  and  (d)- 
(h).  21()(i),  ’221(a).  (i).  and  (j).  222(c).  223. 
223,  and  702(a)(3)  of  tlio  .Social  Security  Act 
(42  ll.S.C.  402.  40.3(a)-(l))  and  (d)-(h),  410(i). 
421(a),  (i),  and  (j),  422(c),  423,  42.3,  and 
002(a)(.3));  .sec.  211(1)).  I’nl).  L.  104-103.  110 
.Stat.  210.3,  2189;  sec.  202.  Fill).  L.  108-203. 
118  Slat.  .309  (42  IJ.S.C.  902  note). 

■  2.  Amend  appendix  1  to  suhpart  P  of 
])iirt  404  by  revising  item  4  of  the 
introductory  text  before  part  A  of 
ajipendix  1  to  read  as  follows: 


Appendix  1  to  Subpart  P  of  Part  404 — 
Listing  of  Impairments 

***** 

4.  Res|)iralorv  Disorders  (3.00  and  103.00): 
IDA'I  F  .3  YFARS  FROM  TllF  Fl'FFCTIVF 
DATF  OFTIIF  FINAI.  RUl.FSl. 
***** 

■  :i.  Amend  ])art  A  of  tippendix  1  to 
.sul)])art  P  of  ])art  404  by  revising  the 
body  .system  name  for  .section  3.00  in 
the  table  of  contents  to  read  as  follows: 

Part  A 

***** 

3.00  Respiratory  Disorders. 
***** 

■  4.  Revise  section  3.00  in  part  A  of 
ajrpendix  1  to  suhpart  P  of  part  404  to 
read  as  follows: 

***** 

3.00  RKSPIRA  t  ORY  DISORDERS 

A.  What  disorders  do  ire  evaluate  in  this 
body  system? 

1.  We  evaluate  res])iratory  disorders  that 
result  in  ohsirnclion  (difficnlly  moving  air 
out  of  the  lungs)  or  restriction  (difficnlly 
moving  air  into  the  longs),  or  that  interfere 
with  diffiision  (gas  exchange)  across  cell 
membranes  in  the  lungs.  Exainjiles  of  such 
disorders  and  the  listings  we  use  to  evaluate 
them  include  chronic  obsli  uclive  pulmonarv 
disease  (primarily,  chronic  bronchitis  and 
emphysema)  (3.02).  pulmonary  fibrosis  and 
])nenmoconiosis  (3.02).  asthma  (3.02  and 
3.03).  cystic  fibiosis  (3.04).  and 
bronchiectasis  (3.02  and  3.07).  We  also  use 
listings  in  this  body  system  to  evaluate 
recurrent  episodes  of  res|)iratory  failure 
(3.041)2  and  3.14).  chronic  pulmonary 
hypertension  due  to  any  cause  (3.09),  and 
lung  lrans])lanlation  (3.1  I). 

2.  We  evaluate  cancers  affecting  the 
respiratory  system  under  the  malignant 
neo])laslic  diseases  listings  in  13.00.  We 
evaluate  neuromuscular  disorders  affecting 
the  respiratory  system  under  the  neurological 
listings  in  11.00  or  under  the  immune  system 
disorders  listings  in  14.00. 

15.  Il7)u/  are  common  signs  and  symptoms 
of  respiratory  disorders?  C.ommou  signs  and 
symptoms  of  respiratory  disorders  are 
shortness  of  breath,  coughing,  wheezing. 
s|)utum  |)roduction.  hemoptvsis  (coughing 
up  blood  fioin  the  respiratory  tract),  and 
chest  |)<un. 

(i.  117)0/  al)hreviations  do  ire  use  in  this 
body  system? 

1.  AlUl  ineiins  arterial  blood  gas. 

2.  li'l'PS  means  body  lem])eratui‘e  and 
ambient  ])i-es.sure.  saturated  with  water 
va|)or. 

3.  CFTneiins  cystic  fibrosis. 

4.  CFIU)  means  (3’'-i'elaled  diabetes. 

.3.  ('.()  means  carbon  monoxide. 

0.  (X)PD  means  t;bronic  obstructive 
pulmonary  disease. 

7.  DL(X)  me;ms  diffusing  capiicity  of  the 
lungs  for  caibon  monoxide. 

8.  FEV/  means  forced  ex|)iralory  volume  in 
the  first  sei:ond  of  a  foi'ced  expii'atorv 
maneuver. 

9.  FVCl  means  forced  vital  cajjacily. 


It).  L  ineiins  liter. 

11.  niL  (X)  tS'l'PD)/ min/ mini Ig  means 
milliliters  of  cai'bon  monoxide  in  standiird 
tempei’atni'e  and  pressure,  dry.  |)er  minute. 

])er  millimeters  of  mercurv. 

12.  T,()j  means  arterial  blood  |)arlial 
pressm  e  of  oxygen. 

13.  F.iC.O.^  means  arterial  blood  ))arlial 
])ressure  of  caibon  dioxide. 

14.  .S’pOi  means  pei'cenlage  of  oxvgen 
saturation  of  blood  hemoglobin,  as  measured 
by  pulse  oximetrv. 

1.3.  /).\/ll7' means  six-minute  walk  lest, 
which  is  a  standardized  test  of  sub-maximal 
exercise  ability  in  people  with  heart  and 
respiratorv  disorders. 

It).  \7  means  volume  of  inhaled  gas. 

D.  Il7)i//  documentation  do  ire  need  to 
evahiate  your  respiratory  disorder? 

1.  We  need  medical  evidence  to  assess  the 
effects  of  your  respiratorv  disorder.  Medical 
evidence  should  include  vour  medical 
history,  physical  examination  findings,  the 
results  of  imaging  (see  3.01)1)2).  pulmonary 
function  tests  (see  3.001)3).  other  lelevani 
laboratory  tests,  and  descri])tions  of  any 
jirescribed  treatment  iuid  vour  response  to  it. 

If  you  use  supplemental  oxygen,  we  still 
need  medical  evidence  to  estiiblish  the 
sei'erily  of  your  res])inil()ry  disoi'der.  We  may 
not  need  all  of  this  information  depending 
u))on  your  ])arlicular  respiratorv  disorder  and 
its  effects  on  von. 

2.  Imaging  refers  to  medical  imaging 
techniiiues.  such  as  x-ray.  computerized 
tomognpiby.  and  echocardi()gia|)hy.  'I'he 
imaging  must  be  consistent  with  the 
prevailing  state  of  medical  knowledge  and 
clinical  |)raclice  as  the  proper  techni(|ue  to 
support  the  evaluation  of  the  disorder. 

3.  Pulmonary  function  /e.s7.s  include 
.s/))ro/ne/;y  (which  measures  ventilation  of 
the  lungs).  /)LLY)  tests  (wbii:h  measures  gas 
diffusion  in  the  lungs).  AIKI  tests  (which 
measure  dissolved  oxygen  and  carbon 
dioxide  in  the  arterial  blood),  and  pulse 
o.\/;)ie//'\' (which  measures  oxvgen  saturation 
of  hemoglobin  in  the  blood).  Fulmonary 
fune:tion  tests  must  be  conducted  in 
accordance  with  the  most  ree:ently  published 
standards  of  the  American  Thoracic  Socielv 
(ATS). 

E.  I17iu/  is  spirometry,  and  what  are  our 
reipurements  for  an  acceptable  test  and 
report? 

1.  Siriromelry  measures  how  well  you 
move  air  into  and  out  of  vour  lungs.  In 
accoi'dance  with  ATS  testing  standards, 
spirometry  involves  at  least  three  forced 
ex])iralory  maneuvers.  A  foiced  expiratory 
maneuver  is  a  maximum  inhalation  followed 
by  a  forced  maximum  exhalation,  and 
measures  exhaled  volumes  of  air  over  time. 
'I'he  x'olume  of  air  vou  exhale  in  the  first 
second  of  the  forced  ex))iriitory  maneuver  is 
the  FEV|.  The  total  volume  of  air  that  you 
exhale  during  the  entire  forced  exiiiratorv 
maneuver  is  the  FV(i.  We  use  your  highest 
FEV|  value  to  evaluate  your  I'esiiinitory 
disoi'der  under  3.()2A.  3.l)2('.4b(i).  3.03A.  and 

3.()4A.  We  use  your  highest  FVL  value  to 
evaluate  vour  res])iratorv  disorder  under 
3.0215  anil  3.(l2(:4b(ii). 

2.  We  have  the  following  reipiirements  for 
spirometry  under  these  listings: 

a.  You  must  be  medic:ally  stable  at  the  time 
of  the  test.  Exainjiles  of  when  we  would  not 
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consider  you  to  he;  in(!(lic;ally  sliil)le  include 
when  you  ari!: 

(i)  \Vilhin  2  weeks  ol  a  change  in  your 
prescribed  respiratory  medication. 

(ii)  Kxi)eriencing.  or  within  20  davs  ol 
coin])letion  ot  treatment  lor.  a  lower 
n;s|)iratory  lrai:t  iuhnition. 

(iii)  Kxp(!rieiu:ing.  or  within  20  days  of 
com|)h!tion  of  tntatimait  for.  an  acute 
exac(!rl)ation  (tmnporary  worsening)  of  a 
chronic:  rc;spiratory  discjrdcir.  Chronic 
wh(X!/ing  by  itsedf  does  not  indic:ate  that  yon 
are  not  medic  allv  stable. 

(iv)  I  ios|)itali/.(;cl  for.  or  within  20  davs  of 
a  hospital  disc:harge  for.  an  acute  myoc;ardial 
infarc:tion  (luiart  attack). 

h.  During  tc;sting.  if  your  I'bVi  is  less  than 
70  perc:enl  of  your  ])n!dic:ted  normal  value!. 
w(!  rcupiire  repeat  si)ironu!try  after  inhalation 
of  a  hronclioclilator  to  evaluate  yoiir 
n:spiratory  disordcir  under  these  listings, 
unless  it  is  medically  c:ontrainclic:atecl.  If  you 
uschI  a  hronc:hodilator  bcifon!  tlm  tc!st  and 
your  fiiVi  is  hiss  than  70  ])erc;c!nt  of  vour 
l)redic:l(!d  normal  value,  we  still  recjuirc!  a 
post-hronchodilator  test  unless  the 
supcirvising  physic:ian  detcirmines  that  it  is 
not  Side  for  von  to  take!  ii  l)ronc:hodilator 
iigain.  If  you  do  not  hiive  ])ost-l)ronc;hodilator 
s|)ironietrv.  the  test  re|)ort  must  cixplain  whv. 
We  c:an  usc!  the  rcisults  of  spirometry 
iidministcircid  without  hronc:hodilators  whciii 
the  use  of  broncihodihitors  is  c:ontnnndicated. 

c:.  We  use  the  highest  of  at  huist  three!  FbVi 
Vidiuis  iiiid  the!  higheist  e)f  iit  legist  threu!  FVC, 
Vidueis  eehtidneei  during  the  same!  te!st  scission, 
reigiirdhiss  of  whcither  the!  highest  I’FV’t  value 
and  the  higheist  l-'VC  value!  are!  from  the!  same! 
fore  eul  e!X|)inde)ry  niiineiiiveir  or  diffeireiut 
fore:e!el  Cixpiratory  maneuveirs.  If  the!  rcisidts  of 
your  spirometry  inc;luele!  oidc one  FEVi  value! 
and  one!  FVCi  value!,  we  will  ])re!sume!  e!ae;h 
niporteid  value!  is  the!  higluist  value  from  the 
tcist  session,  unhiss  we!  have!  C!vide!ne:e  to  the! 
contniry  and  sid)ji!e:t  to  the!  ))o.st- 
lirone:he)diliitor  re!e]uirc!mc!nts  in  2.0()F2l). 

2.  The!  s|)ire)me!try  re!|)ort  must  inc:lude!  the! 
following  iidormation: 

a.  The!  ehite!  of  the!  tCiSt  and  your  name!,  age 
or  diite  of  hirtli.  geiiichir.  and  hciight  withoid 
shcMis.  (We!  will  assume!  that  vour  reKiordeel 
hciight  on  the!  diite  of  the  tcist  is  without 
sliejcis.  unlciss  we!  hiive  evideiiica!  to  the! 
e:ontrary.)  If  your  sjiine!  is  ahnormallv  e:urve!d 
(for  example!,  you  have  kviihoseioliosis).  we! 
will  substitute!  the!  longcist  distanc;e!  heitweieiii 
your  outstre!te:he!cl  fingertips  with  your  arms 
iibcluciteid  01)  ehigreies  in  ])liie:e!  ol  vour  heiiglit 
wheiii  this  measiireiineint  isgreiiiteir  than  vour 
standing  hciight  without  shoes. 

I).  Any  fiic:tors.  if  ii|)|)lic:iiblc!.  that  c:im  affeicit 
the!  inter|)re!tiition  of  the  test  rcisults  (for 
cixiimplc!.  your  lack  of  cioopeiration  or  effort  in 
doing  the!  tcist). 

4.  If  wc!  ])urc:hiise!  s|)ironie!lry.  the  me!elic:iil 
soure:e!  wc!  chisigiiiite!  to  iidministeir  the!  tcist  is 
sohily  reisponsible:  for  deic.’ieling  whcithcir  it  is 
Side!  for  you  to  do  the!  tcist  iind  for  liow  to 
admiidsteir  it. 

!•’.  is  (I  l)L(X)  Iasi,  and  whal  arc  our 

nHiuiranwnls  for  an  acruplahh!  Iasi  and 
mpnrIY 

1.  A  l)L(X)  tcist  meiiisiireis  the!  gas  eixcihangc! 
iic:ross  c.-cill  meiiiihrancis  in  your  lungs.  It 
meiiisureis  how  wcill  CO  diffuses  from  the 
iilvcioli  (air  siie;s)  of  your  lungs  into  your 


blood.  DI.CO  may  be!  scivcireilv  reulueieul  in 
some!  disorders.  suc:h  iis  inleirstiliiil  lung 
disciiise!  (for  example,  idiopathic:  pulmcmiiry 
fibrosis,  iisbcistosis.  iind  siire:oiclosis)  iiiiel 
COPl)  (partic:ularlv  em))hvse!mii).  civen  wlieiii 
the  reisults  of  spiremieitrv  are!  not  signifie:imtlv 
re!due:e!d.  We  use!  your  uniidjusteul  meiisureid 
DLCO  (that  is.  une:orre!e:te!el  for  heiinoglobin 
e:one:c!ntriitie)n)  reiportcid  in  mb  CO  (.S  TI’D)/ 
miii/mndlg  to  eviiluate!  your  resjiiriitorv 
disorehir  unele!r  2.02(;i. 

2.  We  have  the  following  reiepiireiiiients  for 
DbC.O  tests  uneleir  thcisc!  listings: 

ii.  You  mu.st  be!  me!elic:idly  stable!  id  the!  time! 
of  the!  test.  Scm!  2.0()F2ii. 

b.  The  te!st  must  use!  the  single!-breiith 
te!e:hnicpie!. 

(i)  The  VI  during  the  DLCO  mime!uve!r  must 
be!  at  le!iist  8.^  ])e!re:e!nt  of  vour  e:urre!nt  FVC'.. 
and  your  time  of  inhalation  must  lie  le!ss  than 
4  se!c:onels.  .Sen!  2.()l)F  for  our  rule!s  for 
prc)griimmiitic:iilly  ac:c:e!ptiible!  spirometry.  If 
you  do  not  have  an  FVCi  me!iisure!me!nt  on  the! 
same  day  as  the  DL(X)  te!st.  wc!  may  use!  a 
programmiitic:iillv  iic:c:e!|)tiihle!  FV(i 
iielministe!re!d  no  more!  than  90  eliivs  he!fore! 
the  DIXX)  te!st. 

(ii)  Your  bre!iith-holel  time!  must  be!  be!twe!e!n 
8  and  1 2  .se!c:onds. 

(iii)  Your  total  e!xhcdiitie)n  time!  must  be!  Ie!ss 
than  or  eupial  to  4  sc!c:e)nels.  with  ii  siunple! 
c:olle!e:tion  time  of  lews  than  2  se!e:onels.  If  vour 
FVC  is  at  least  2.0  L.  the!  washout  volume! 
must  be!  betwcH!!!  0.7.^  L  and  1 .0  L.  If  vour 
FV(i  is  le.ss  than  2.0  L.  the  washout  volume! 
must  be!  at  legist  0..^  L. 

2.  The!  DIXX)  lewl  rc!|)e)rl  must  ine:luele!  the 
following  information: 

a.  The!  elate!  of  the!  test  iind  vour  iiiime.  iige! 
nr  date  of  hirth.  gcineler.  iind  hciight  without 
shoeis.  (Wc!  will  iissimu!  that  vour  reic.ordeid 
heiight  on  the!  date  of  the!  leist  is  without 
slioeis.  uideiss  wei  hiivc!  e!vide!iic:e!  to  the! 
e:ontriiry.)  If  your  s|)ine!  is  iibnormally  e:urve!el 
(for  e!Xiimj)le!.  you  have!  kyphose:e)liosis).  wei 
will  substitute!  the!  longeist  elistimc:e!  beilwec!!! 
your  outstre!te:he!el  fingeirtips  with  your  iirms 
iihduc:te!d  ‘)0  deigreuis  in  pliie:e!  of  vour  height 
when  this  meiasureimeint  is  greiateir  thiin  your 
stiinding  heigid  without  shoeis. 

1).  Any  fiic:tors.  if  iipplic:iil)le!.  that  c:iin  idfc!c:t 
the  inte!r|)rc!tiition  of  the  teist  reisults  (for 
e!.xam|)le.  your  liie:k  of  cioojieriition  or  effort  in 
doing  the  test). 

e:.  Triie:ings  of  your  VI.  breath-hold 
maneuver,  and  volume  of  exhideel  gas 
showing  your  iiiime  iind  the  elide  of  the  test 
for  eiic:h  DIXX)  miineuver. 

d.  The  average  of  at  least  two  iie:c:e!ptiiblc! 
DIXX)  meiisurements,  as  defined  above  (see 
2. ()0F2).  within  2  inbtX)  (.STFD)/min/mmI  Ig 
of  eiic:h  other  or  within  10  ])e!re:e!nt  of  the 
highest  value. 

4.  We  niiiv  need  to  |)urc:hiisi!  ii  DIXX)  test 
to  determine  whether  your  disorder  meets 
2.02(il  when  we  hiive  e!viele!ne:e!  showing  tlnit 
you  hiive  ii  e:hronii:  respiratorv  disorder  thid 
c:oulcl  result  in  impiiired  giis  e!xe:himge!.  unless 
we  i:im  iiiiike  ii  fully  tavorablv  eleterminidion 
or  eleeiision  on  another  biisis.  .Sine:e!  the  DIXiO 
c:iilc:uliition  recpiires  a  ciiirreid  FVfi 
measurement,  we  niiiy  iilso  inire:hiise! 
s|)irome!try  at  the  siiine  time  as  the  DIXX)  test, 
even  if  we  alreiiidy  have  |)rogrinnmidic:idlv 
iie:c:c!ptiihlc!  spirometrv. 

r>.  Before  we  purc:hiisc!  a  DIXX)  test,  a 
medie:id  e:onsultimt  (see  §(? 404.1 01  (>  and 


410.1010  of  this  e:hii])te!r),  preferablv  one  with 
exiieriene:!!  in  the  e:iire!  of  peoiile  with 
respii'idorv  disorders,  must  review  vour  eiase 
reeiorel  to  determine  if  we  need  the  test.  The 
medic.id  sonre:e!  we  designate  to  administer 
the  test  is  solely  re!S])emsible!  for  deeiiding 
whether  it  is  safe  for  yon  to  do  the  test  iind 
for  how  to  iidminister  it. 

(;.  117)0/  is  an  AIK!  Iasi,  and  whal  ara  our 
ra(iuiiainaiUs  for  an  aa<:aplal)la  Iasi  and 
iv])orl? 

1.  danand.  An  ABC!  test  meiisures  F,X)2. 
F;XX)2.  and  the  eioiieientration  of  hvdrogen 
ions  in  your  arteriiil  blood.  We  use  ii  resting 
ABC  meiisurement  to  evaluate  your 
respindory  disorder  under  2.02C2  iind 
2.04B1.  W'e  use  iin  e!xere:ise!  ABC 
meiisurement  to  evaluate  yenir  re!.s])iride)ry 
disorder  under  2.02fi2  iind  2.04B2. 

2.  Ilaslin^  AIK!  lasis. 

ii.  We  have  the  following  reciniremeids  for 
resting  AB(i  tests  under  these  listings: 

(i)  You  must  be  me!die:ally  stable  id  the  time 
of  the  test.  .See  2.()()E2a. 

(ii)  The  test  must  be  administered  while 
you  are  breathing  room  iiir:  that  is.  withoid 
oxygen  sup])le!mentidie)n. 

b.  The  resting  AB(i  test  reiiort  must  ine:lude! 
the  following  inforniiition: 

(i)  Your  Iiiime.  the  elide  of  the  test,  iind 
either  the  iiltitude  or  both  the  c:ity  iind  .Stiite 
of  the  test  site. 

(ii) The!  I’X)^  and  FXX).  values. 

e:.  We  iiniy  need  to  ])uri:hiise!  resting  ABC 
tests  to  determine  whether  your  disorder 
meets  2.l)2(i2  or  2.04111  when  we  hiive 
e!viele!ni:e!  showing  thid  yon  have  a  e:hre)nie: 
respindory  disorder  that  e:oulel  result  in 
imiiiiired  giis  e!xe:hinige!.  unless  we  e:im  niiike 
a  fully  fiivorably  determination  or  dee:isie)n 
on  another  biisis.  If  vour  e:iise!  ri!e:ord  i:e)nliiin.s 
ii  rejiorl  of  one  |)ri)griimmidie:iillv  iie:e:e!|)liible! 
resting  ABC  test  with  the  values  in  the 
ii])|)ro|n'iiite  table  (Table  IV-A,  IV-B,  or  IV- 
C).  we  may  puri:hiise!  a  se!i:ond  resting  ABC 
lest  to  ehilermine  if  vour  disorder  meiets 
2.02(i2  or  2.04B1.  even  if  you  Inive  not  hiiel 
pre)grinmnidie:iillv  iice:i!ptiible!  S])irome!trv  or  a 
DIXX)  test. 

d.  Before  we  purchiise  ii  resting  ABC  test, 
a  nie!elii:iil  i:e)nsulliint  (see  §§404. 1010  and 
410.1  tilt)  of  lliis  i:hii])ter).  jireifeirably  one  with 
i!xpe!rie!nc:e  in  the!  e:ari!  of  pe!0])le!  with 
respiratory  disorders,  must  revieiw  your  i:iise 
re!e:ord  to  determine  if  we  neieid  the  test.  The 
me!die:iil  soure:e!  we  deisignale  to  aelministeir 
the  te!st  is  solely  responsible  for  ele!e:iding 
whetlu!!  it  is  safe  for  you  to  do  the!  test  and 
for  how  to  iidminister  it. 

2.  Lxarcisa  AIK!  lasis. 

ii.  We  will  not  pure:hase!  iiii  i!xe!ri:ise!  ABC 
lest.  We!  hiive  the!  following  reicpiiriimiints  for 
e!xe!rc:ise!  AB(i  tests  under  these!  listings: 

(i)  You  must  have!  done!  the  e!xe!re:i.se!  unele!r 
ste!iiely  slide  e:onelilions  while!  bre!iilhing  room 
air.  If  you  were!  te!sle!d  on  a  Ireuidmill  or 
bie:ye:le!  e!rgome!le!r,  you  ge!ne!riilly  must  hiive! 
e!xe!re:ise!el  for  id  le!iist  4  minutes  id  a  gnielc!  and 
spe!e!d  providing  oxygen  (();.)  i:e)nsum))lion  of 
ii])pre)ximide!ly  17..t  ml/kg/min  (.5  me!liibe)lic 
e!epnviile!nts  (MFTs)). 

(ii)  We  niiiy  use  ii  le!sl  in  whie:h  vou  have! 
not  e!xe!re:ise!el  for  at  le!asl  4  minntc!s.  If  von 
we!re!  unable!  to  c:omi)lc!te!  at  le!iisl  4  minutes 
of  sle!iiely  slate  e!xe!re:ise!.  we  newel  a  slide!me!nl 
by  the  pe!rson  iielminislering  the  test  iiboul 
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vvluillior  lh(!  results  an;  a  valid  indication  oi 
yonr  rospiralorv  stains,  l-’or  (cxainpU;,  tins 
statoinont  may  include;  inldnnation  about 
your  coo|){;ration  or  olTort  in  doinj>  tlu;  tost 
and  wliotlior  yon  won;  liinitod  in  coinpl(;tin<> 
tlu;  t(;st  bocause;  ol  yonr  r(;spiratory  disorder 
or  anolb(;r  impairmont. 

1).  Tlu;  (;xorciso  A8(i  tost  r(;port  must 
include;  the;  lejllenving  inle)rmiitie)n: 

(i)  Ye)ur  name;,  tlu;  elate;  e;!’  tlu;  te;st,  anel 
e;itlu;r  the;  altituele;  e)r  be)tb  tlu;  e:ity  and  .State; 
e)l'  the;  te;st  site;. 

(ii)  Tbo  l’i,()2  anel  PJXT  vahu;s. 

II.  What  is  [)iils(;  oxiinatry.  and  wluil  (iiv 
our  rciiuiraiiionts  for  an  occoptublo  lost  and 
ropori? 

1.  I’ldse;  e)xime;try  nu;iisure;s  the;  SpOi  ol 
bleuul  lu;nu)gle)bin.  We;  ne;e;el  pidse;  e)xime;try 
anel  spire)me;lry  te;  ovaluate;  ye)ur  re;spinite)rv 
eliseerelor  unele;r  .'5.02(14  anel  emly  ijulse; 
e)xime;try  te;  e;v;duate;  ye)ur  (3'  unele;r  .'5.041)4. 

2.  We;  have;  the;  lejllenving  re;e|uire:nu;nts  leer 
pulse;  e)xime;try  unele;r  the;se;  listings: 

a.  Ye)u  must  be;  nu;elie:ally  stable;  iit  tlu;  time; 
ed'tbe;  le;st.  Se;e;  .'5.00E2a. 

1).  Ye)ur  pulse;  e)xime;trv  nu;asure;nu;nt  must 
be;  re;e:e)rele;el  while;  ye)u  are;  bre;iithing  re)e)m  air; 
tliiit  is.  witbe)ut  e)xyge;n  suj)plonu;ntatie)n. 

e:.  Yeeur  judse;  e)xinu;try  nu;asure;me;nt 
(while;  at  re;sl  anel.  il  ne;e;ele;el.  iil’te;r  a  OMW'!') 
must  be;  stable;  anel  slujw  a  e:e)ne:nrre;nt. 
ae:e:e;pttible;  pidse;  wave;,  ;is  ele;.se:ribi;el  in 
2. 0011:5b.  I5y  “stable;,"  we;  nu;.'m  that  tlu;  nmge; 
eif  pulse;  e)xinu;try  values  (that  is,  le)we;st  to 
bigbe;st)  eliiring  anv  l,T-se;e:e)nel  intorval 
e:anne)t  e;xe:e;e;el  2  pe;re;e;ntage;  ])e)ints.  I'’e)r 
oxiimple;:  (1)  'I'lio  me;asure;nu;nt  is  stable;  il'tbe; 
le)we;st  |)ulse;  e)xinu;try  value;  eluring  :i  1.5- 
.se;e:e)nel  inte;rval  is  t57  |)e;re:e;nt  anel  the;  biglu;st 
value;  is  159  iu;re;e;nt — a  range;  e)l'  2  )u;re:e;ntage; 
peiints.  (2)  The;  nu;a.sure;nu;nt  is  ne)t  stable;  if 
tlu;  le)we;st  value;  is  t5(>  pe;re:e;nt  anel  tlu;  bighost 
value;  is  t59  jioreiemt — a  range;  e)f  :5  pe;re;e;nttige; 
peiints. 

el.  If  vein  luive;  bael  twe;  tests  (that  is,  at  re;st 
anel  after  a  OMW  T),  we;  will  use;  tlu;  \'alue;s 
freun  the;  tost  with  tlu;  le)we;r  eiximotry  values. 

.2.  Tlu;  ])ulse;  eiximetry  re;|)e)rt  must  ine:luele; 
the;  fe)lle)wing  inlbrmatiein: 

a.  Yeiiir  name,  tlu;  elate;  of  the;  test,  anel 
e;ithe;r  the;  altitude;  eir  beitb  the;  e:ity  anel  .State 
eif  the;  te;,st  site;. 

b.  A  gra|jhie;al  i;rinte)ut  sheiwing  your  pulse; 
eiximetry  values  e:e)ne:urre;ntly  with  yeiur 
judse.  An  ae:e:e;ptable;  jjulse;  weive;  is  eine  that 
shenvs  the  e:barae:te;rislie:  pulse;  wave;:  tluit  is. 
.sawte)e)!h-sha])e;el  with  a  rajriel  systeilie; 
ujistreike;  (ne;arly  vertie:al)  leilleiweel  by  a 
sle)we;r  eliasteilie;  eleiwnstreike  (angle;el 
eleiwiiwarel). 

4.  We;  may  pure:base;  reisting  iiulse;  eiximetrv 
te)  ele;te;rmine;  wlu;the;r  yeeur  elise)rele;r  nu;e;ts 
:5.02(:4  e)r  :5. 041)4  whe;n  we;  have;  e;viele;ne;e; 
slu)wing  that  yeeu  have;  a  e:bre)nie:  resirirateerv 
elise)rele;r  that  e:e)ulel  re;sult  in  impaireel  gas 
e;xe:hange;.  unle;ss  we;  e:an  make;  a  fully 
faveerablv  ele;te;rminatie)n  eer  elee:isie)n  e)n 
ane)lbe;r  basis.  We;  may  pure:hase;  ])ulse; 
e)xinu;lry  afte;r  a  tiMW'l’  if  yeeur  re;sting  i)ulse; 
e)xinu;try  nu;asure;me;nls  are;  greiater  tbiin  the 
Vidues  in  ;5.02(;4  err  :5. 041)4. 

v>.  I5e;fe)re;  we;  pure:luise;  ])ulse;  e)xime;try,  a 
nu;elie;al  e.euisultant  (see;  §Sd()4.1010  ;mei 
410.1010  e)f  this  e:ha|)te;r).  ])re;fe;rably  e)ne;  with 
e;xpe;rie;iu;e;  in  tlu;  e;are;  erf  pe;e)ple;  with 
resirirateiry  elisorelers.  must  re;vie;w  your  e;ase; 


re)e:orel  to  ele;te;rmine;  if  we;  ne;e;el  the;  te;st.  The; 
nu;elie;iil  se)ure:e;  we;  ele;signate;  te)  aelminister 
the  te;st  is  se)le;ly  rerspemsible;  ferr  ele;e:ieling 
wbe;tlu;r  it  is  safe;  feu-  yeui  te)  eler  the;  te;st  anel 
Ibr  he)w  ter  aelminisle;r  il. 

I.  Wlud  is  asihina.  and  how  do  ive  ovalnuto 
il? 

1.  Asihnui  is  a  erbremie:  inflinnmalerrv 
elise)rele;r  erf  tlu;  lung  airwavs  that  we;  e;valuale; 
unele;r  :5.02  e)r  :5.0:5. 

2.  llnele;r  :5.0:5: 

a.  We;  ne;e;el  e;viele;ne;e;  sberwing  lluil  vem 
have;  ele)e:ume;nle;el  base;line;  airflow 
obstrue:lie)n  (sere;  Table;  V  in  :5.02)  while;  veru 
are;  me;elie:allv  stiible;. 

b.  The;  jrbrase;  “eremsieler  uneler  a  elisabilitv 
leer  1  yerar"  in  :5.0:5I5  e;x])lains  berw  leeng  yerur 
eisthma  e:an  mee;l  the;  rerepuremenls  erf  the 
listing.  It  elerers  nerl  referr  ter  the  elate;  em  wbie:b 
ye)ur  elisabilitv  bergan.  eenly  to  tlu;  elate  een 
wbie:b  we;  must  reevaluate  wberlher  yerur 
asthma  ererntinuers  ter  meet  a  listing  err  is 
ertlurrwise;  elisabling. 

e;.  We;  will  eletermine;  the;  ernset  erf  yerur 
elisabilitv’  baserel  ern  the;  fae;ls  erf  yerur  e:iise;,  but 
it  will  be;  ner  later  than  the  aelmissiern  elate;  erf 
yerur  first  erf  lbre;e:  hersiriteilizalierns  that  satisfv 
tlu;  e:rite;ria  erf  :5.0:515. 

|.  What  is  (iF.  and  how  do  ive;  ovalaalo  it? 

1.  (iF.  wbie:b  we;  e;valuate:  unele;r  .'5.04,  is  a 
gernetie:  eliserrelerr  that  rersults  in  abnerrmal 
funeilierning  erf  the;  e:e;ll.s  lining  the;  lung 
iurways  anel  erf  the;  e:e;lls  in  erther  berelv 
systems.  We;  nererel  the;  e;viele:ne;e;  elese:ribe;el  in 
:5’.00)2.  :5.00):5.  err  :5.00|4  ter  erslablisb  that  yeru 
have;  CF. 

2.  A  rerperrt  signe;el  by  a  pbvsie:ian  sberwing 
berth  a.  anel  b.: 

a.  One;  erf  the;  ferllerwing: 

(i)  A  persitive;  nerwberrn  se:re;e;n  ferr  OF;  err 

(ii)  A  liislerry  erf  OF  in  a  sibling:  err 

(iii)  I)ere:ume;nlatie)n  erf  at  least  erne;  spe;e:ifie: 
OF  pbernertype;  err  e:linie;al  e:rite;riern  (ferr 
erxample,  e:bre)nie;  .siner-pulnurnary  elisereise; 
with  ]re;rsisle;nl  e;e)le)ni/alie)n  err  iidee:lierns 
with  ly]rie;al  OF  pallu)ge;ns,  pane:re;atie; 
insuffie:ie;ne:y,  err  salt-lerss  svnelrermers);  and 

1).  One;  erf  the;  ferllerwing  elefinilive; 
laboralerry  te;sls: 

(i)  An  e;le;vale;el  swe;at  e:hle)riele; 
e;ernce;ntnition  erepuil  ter  err  gre;ate;r  than  00 
millimerlers  ]re;r  L:  err 

(ii)  Tlu;  ieie;ntifie:alie)n  erf  Iwer  OF  ge;ne; 
mutations  affe;e:ling  the  erystie:  fibrosis 
lransnu;mbrane;  e;ernelue:lani:e;  regulator 
(OFTR):  err 

(iii)  Obarae:le;ristie:  abnerrmalilies  in  iern 
lrans])e)ii  ae:re)ss  the  luisal  e;pilbe;lium. 

3.  Whem  we;  have;  the  re;|)e)rl  ele;se:ribe;el  in 
3.00)2  but  il  is  nerl  signerel  bv  a  phv.sii;ian.  we: 
also  ne;e;el  a  reperri  frerm  a  pbysie;ian  stating 
that  veru  have;  Ol-’. 

4.  When  we;  eler  nerl  have;  the;  reperri 
ele;se:ribe;el  in  3.00)2,  we;  ne;e;el  a  rerirerrl  frerm  a 
pliysie:ian  that  is  ]re;rsuasive;  that  a  persitive; 
eliiignersis  w;is  e;e)nfirnu:el  bv  apprerpriale; 
laberralerry  emalysis  err  anerllurr  mertherel.  Ter  be; 
pe;rsnasive;.  Ibis  reperri  must  stale  that  veru 
bael  the;  eipirrerpriale  elerfinilive:  laberralerry 
sluely  err  sluelie;s  ferr  elieignersing  Ol-’  anel 
irrerviele;  the  results  err  e;xplain  berw  yerur 
eliagnersis  was  esiablisheel  by  erllurr  melherels 
e:e)nsisle;nl  with  the  pre;vailing  stale;  erf 
me;elie:al  knerwieielge;  anel  e:linie:al  |)rae:lie:e;. 

5.  In  3.040,  examjrles  of  e;xae:e;rbalie)ns  err 
e:e)mplie:atie)ns  erf  OF  that  may  re;sull  in 


herspitalizalierns  ine:luele;  ine:re;ase;el  e;e)ugh  anel 
sputum  pre)elue:tie)n.  bemerjrtvsis,  ine:re;ase;el 
sherrtnerss  erf  breath,  ine:re;ase;el  fatigue,  anel 
re;elue:tion  in  pulmernary  funertiern. 

0.  Ferr  :5.041),  yeru  must  have;  at  le;asl  twer 
e:e)mplie:atie)ns  frerm  lire;  list  of  e:e)mplie:alie)ns 
in  3.041)1  Ibrerugb  3.041)0  ere:e:urring  within  a 
12-me)nlb  ])e;rie)el.  Yeru  may  have;  Iwer  erf  the; 
same;  e:e)m|rlie:alierns  err  Iwer  eliffe;re;nl  erners. 

a.  If  you  have;  twer  erf  the  ae.ule; 
e:om|rlie:alie)ns  we;  ele;.se:ribe;  in  3.041)1 
(sjurntanererus  irneunurtberrax),  3.041)2 
(re;spiraterry  failure),  anel  3.041)3  (|rulme)nary 
hermerrrbage),  there  must  be;  at  le;ast  30  elavs 
be;lwe:e;n  the  Iwer  e:e)m)rlie:atie)ns;  ferr  erxamirle. 
be;lwe;e;n  an  episerele;  of  s])e)ntane;e)us 
pneumertberrax  anel  an  erpiserele;  erf  rerspiraterry 
failure;  err  be;lwe;e;n  Iwer  ejriserelers  erf 
respiraterry  failure. 

1).  I’be;  erhrernie:  erermplie  atierns  we;  ele;se:ribe; 
in  3.041)4  Ibrerugb  3.041)0  e;an  e)e:e;ur  at  the 
same;  time  as  any  of  the;  erther  e;e)mplie;atie)ns 
in  3.041).  Ferr  e;xam])le).  yerur  OF  nu;e;ls  3.041) 
if  yeru  have;  the  weight  lerss  we;  ele;se:ribe;  in 
3.04D.T  anel  tlu;  OFRl)  we;  ele;se:ribe;  in  3.041)0 
e;ve;n  if  the;y  eler  nert  ere;e;nr  30  elav's  ajrarl.  Yerur 
OFalser  meets  3. 041)  if  yeru  have;  the;  we;igbt 
lerss  we;  eli;se:ribe;  in  3.041)5  anel  the; 
si)e)ntane;e)us  pneumertberrax  we;  ele;se:ribe;  in 
3.041)1  e;ve;n  if  the:  sperntane;erus 
irneunurtberrax  e)e:e;urs  eluring  the  same;  90- 
elay  pe;rie)el  we;  ele;.se:ribe;  in  3.041)5. 

e:.  Yerur  OF  alser  nu;e;ls  3.041)  if  veru  have; 

Iwer  e])ise)ele;s  erf  erne;  erf  tlu;  e:bre)nie: 
e:e)mplie:atierns  in  3.041)4  Ibrerugb  3.041)0. 

7.  OF  may  alser  affe;e:t  the  eligeslive;  anel 
e;nele)e:rine;  berely  systems.  We;  e;valuate; 
nernirulnurnary  OF-re;lale;el  elige;slive;  eli.se)rele;rs 
that  are;  nerl  e:e)ve;re;el  bv  3.041)  unele;r  5.00.  We; 
e;valuate;  OFRl)  unele;r  3.041)  err  uneler  a  berely 
sysle;m  affe;e:le:el  bv  the;  eliabe;te;s. 

K.  W'hal  is  hronchioctasis.  (aid  how  do  ire; 
ovaiaaio  il?  15rerne:biee:tasis  is  a  e:brernie: 
re;spiraterry  eliserrelerr  that  is  e:barae:le;ri/.e;el  bv 
abnerrmal  anel  irre;ve;rsible;  elilalaliern  erf  the 
breine;hi  (airways  be;lerw  the;  trae:be;a),  wbie:b 
may  be;  assere;iali;el  with  the  ae:e:umulaliern  erf 
imu:us.  bae:le:rial  infe;e:lierns.  anel  eventmil 
airway  se:arring.  We;  re;e|uire;  imaging  (se;e; 
3.001)2)  ter  elere:unu;nt  this  eliserreler.  We; 
evaluate;  yerur  brerne;hie;e:tasi.s  uneler  3.02,  err 
unele;r  3.07  if  yeru  are;  having  ae:ute; 
e;xae:e;rbatierns. 

b.  Wind  is  chronic  pahnonarv 
hyportonsion.  and  how  do  n  e  ovalaato  it? 

1.  Chronic  pahnonarv  hvporlonsion  is  an 
ine:re;ase;  in  the;  prerssure;  erf  the  blererel  vesserls 
erf  the;  lungs.  We;  evaluate  e:brernie:  pulmernarv 
hyperlensiern  elue;  ter  any  e:ause;  imelerr  3.09. 

2.  W'e;  will  nerl  ]rure:hase;  e:areliae: 
e;albete;rizatiern.  We;  may  irure:base; 
e:e:lure:areliergraphy  ter  elelerrmine;  if  yerur 
im]rairnu;nt  nu;e;ls  3.0915.  I5e;ferre;  we;  ]rure:hase; 
an  e;e;bere:areliergram.  a  me;elie:al  e:ernsultant  (sere; 
§§404.1010  anel  410.1010  erf  this  e:baple;r). 
pre;fe;rably  erne;  with  e;xpe;rie;ne:e;  in  the  e.iire;  erf 
pererirle;  with  re;s|)inilerry  eliserrelerrs,  must 
rerview  yerur  e:ase;  re;e:errel  ter  eletermine;  if  we; 
ne;e;el  the;  le;sl.  The;  nu;elie:al  serure:e;  we; 
elersignale;  ter  aelminister  the  lest  is  serlely 
rerspernsible;  ferr  ele;e:ieling  whertber  il  is  safe;  ferr 
yeru  ter  eler  the  test  anel  ferr  berw  ter  aelminister 
it. 

M.  How  do  ne;  ovalaato  lan^ 
transplaatation?  If  yeru  re;e:e;ive;  a  lung 
transplant  (err  a  lung  transjrlant  simultaneeriis 
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with  ollior  organs,  siicli  as  Iho  lioarl),  wo  will 
considiir  you  to  l)o  (lisal)locl  iindtir  S.ll  for  S 
ytiars  from  llu;  dalt;  of  llu!  lraiis|)laii(.  Aftcir 
that.  w(!  will  ovaliiato  your  nisidual 
iiM|)airiiiont(s)  by  (:ousid(;ring  Iho  ado(]Uiu;v 
of  your  posl-lraiisjrlaul  fuuclion.  thi! 
fr(!t|U(!n(:y  and  s(!V(!rily  of  any  rojoclioii 
(^])isod(!S  you  havo.  (:oui|)li(:atious  in  olhor 
body  sysloms.  and  adviirsc;  Iriialmoiil  (dfocMs. 
!’t!opl(!  who  rocadvi!  or}>aii  lrans|)lauis 
{•ouorally  havo  iinpairuiouls  that  niool  our 
dofinilioii  of  disability  hofon;  ihoy  undor{>o 
transplaiitaliou.  Wo  will  dol(!rinin(!  Iho  ons(!l 
of  your  disability  hascul  on  llu;  facts  of  xour 
caso. 

N.  What  is  raspimtaiy  failurv.  and  how  do 
wo  ovahiata  ilY  Rosiriralory  failuro  is  Iho 
inability  of  Iho  lun}>s  to  iMu  forin  Ihoir  basic 
function  of  gas  (ixcliangc;.  Wo  uso  3.041)2  if 
you  havo (d’-rolatod  rtispiralory  failuro.  Wo 
uso  3.14  if  you  havo  r(!Sj)iratorv  failuro  diu! 
to  any  olhor  nisjuratorv  disordor.  Ros|)iralorv 
Ihorapy  that  only  incroasos  air  |jrossuro  in 
your  llm)at.  such  as  contimious  irosilivo 
airway  irrossun;  ((3’AP)  or  hi-hnol  positive 
airway  jrrossiin!  (HiPAR).  doos  not  iiKiot  Iho 
c:rilorion  for  continuous  assisted 
(nuudianical)  vtuililation  in  3.041)2  or  3.14. 

().  How  do  uf;  iwahiala  opisodic  rospiraloiy 
d isordarsY  Sonw.  rcispiralory  disorchirs  listings 
nupurt!  a  s|M!cifif:  lunnhor  of  events  within  a 
12-nionlh  peniod.  S(!0  3. 02(^2.  3. 038.  3.0481. 
3.04ti.  3.041).  3.07.  and  3.14.  When  w(!  ust; 
such  cril(!ria.  Iho  12-inonlh  i)(!riod  must 
occur  within  tin;  ixn  iod  wo  an;  consiihu'ing 
in  conmudion  with  your  applic:ation  or 
continuing  disahililv  r(;vi(!W. 

8.  How  do  no  considar  ilu;  offacls  of 
ohasity  wlu'n  ivo  ovahiato  yonr  raspindory 
disordai  Y  Ohcisily  is  a  nnulically 
dottMininahii!  iinpairnumi  that  is  often 
associalcul  with  disorders  of  the  rcjspiralory 
sysitxn.  Obesity  niakiis  it  bardtir  for  llu;  cluisi 
and  lungs  to  (!xpand.  This  imuins  that  Iho 
ros|)iralory  syslmn  must  work  harder  to 
|)rovid(!  iKHulod  oxygon.  This  in  turn  makes 
Iho  heart  work  hardiT  to  ])um])  blood  to  carrv 
oxygon  to  tlu;  body.  Since  Iho  body  is 
working  harder  at  nfst.  its  abilitv  to  perform 
additional  work  is  loss  than  would  olh(!rwis(! 
bo  »!xi)(!clod.  Thus.  I  Ik;  combimul  (d'hicis  of 
obcisity  with  nispiralory  imirairmonls  can  bo 
gnsilor  than  IIm;  offocis  of  each  of  Iho 
im|)airmonts  consid(!rod  sfijraralcdy.  W{!  must 
consid(;r  any  additional  and  cumulativt! 
offocis  of  your  obcisity  wlum  wo  dotormim? 
wh(!lh(!r  you  havo  a  severe  respiratory 
im|)airin(!nl.  a  lisliug-lovol  rosjriratory 
im|)airmonl.  a  c:ombination  ot  im])airm(mls 
that  nuxlically  (!(|uals  lIu!  sov(;rily  ol  a  listed 


im])airmont.  and  wlnm  w<!  assess  your 
r(!sidual  functional  ca])acitv. 

Q.  What  atv.  siaop-volatod  hw.aihin^ 
disordors.  and  how  do  ivo  vvalaaia  IhoniY 

1.  Hloop-v(dat(‘d  Iwaalhin}’  disordors  (for 
example,  shu!])  a|)noa)  are  characIcM’i/.od  bv 
Iransimil  episodes  of  inlorruplod  brixilhing 
during  slo(!p  that  disrupt  normal  slocjp 
patterns.  ProlongiMl  o])isodos  can  r{!sull  in 
disorders  such  as  hvpoxomia  (low  blood 
oxygmi)  and  pulmonary  vasoconstriction 
(r(!slriclod  blood  flow  in  pulmonarv  blood 
vessels).  ()v(!r  linu!.  tluiso  disord(!rs  mav  load 
to  chronic;  pulmonary  hypmlonsion.  Wo  will 
not  ))urchaso  |)olysomnogra])hy  (slcjo])  study). 

2.  Wo  evaluate!  Iho  complications  of  slocip- 
rolalod  brcialhing  disorders  und(!r  Iho  affected 
body  sy.slom(s).  for  cixamplo.  wc!  cwalualo 
chronic  pulmonary  hypcirlonsion  duo  to  anv 
cause!  under  3.09;  e:hronie;  heuirt  hulure!  unele!r 
4.02:  and  dislurbane:e!s  in  mood.  e:e)gnilion. 
and  be!hiivior  unele!r  12.02  or  another 
ai)|)re)priate!  me!nlal  elise)rde!rs  listing. 

R.  How  do  UY!  ovalnait;  nivcolnictarial. 
mycotic,  and  other  chronic  infections  of  the 
hinf’sY  Wo  ewaluale!  eihronie;  infe!e:lions  of  the! 
lungs  thiit  re!sidl  in  limitations  in  vour 
re!spinilory  funeition  unele!r  3.02. 

.S.  How  do  we  evaluate  respiratory 
disorders  that  do  not  meet  one  of  these 
listintisY 

1.  The!se!  listings  are!  only  e!xample!s  of 
e:ommon  re!spinile)ry  disorde!rs  that  wc! 
eionsidc!!'  se!ve!re!  e!nough  to  |)re!ve!nl  you  from 
doing  any  gainful  ae;livity.  If  your 
impairme!nl(s)  doe!s  not  me!e!t  the!  e;rite!riii  of 
any  of  lhe!se!  listings,  wt!  must  idso  e:onsiele!r 
whe!lhe!r  you  hiivc!  an  impairme!nl(s)  that 
me!e!l.s  the!  c:rite!ria  of  a  listing  in  imolhe!r  bodv 
sysle!m.  for  e!xample!.  if  your  (if  has  re!sulle!d 
in  chronic:  pane:re!alie:  or  he!palobiliiirv 
elise!:ise!.  wc!  will  e!Viduale!  your  impairme!nt 
unde!r  the!  dige!sliv(!  sysle!m  listings  in  .3.00. 

2.  If  you  liiivc!  a  se!ve!re!  meulieially 
d(!le!rminable!  im|)airme!nl(s)  Ihiil  doe!s  not 
me!e!l  a  listing,  wc!  will  ele!le!rminc!  whe!lhe!r 
your  im|)airm(!nl(s)  me!elie;ally  eiejuals  a 
iistiiig.  Se!e!  SS  404.1 520  and  41().‘)2()  of  this 
e:ha|)le!r.  Re!S])iralory  disorders  m;iv  be! 
iissoe:i<ile!el  with  elise)rde!r.s  in  olhor  bodv 
sysloms.  and  wc!  e:onsiele!r  the!  e:ombine!el 
e!ffe!e;ls  of  nudli|)le!  imi):urme!nls  whe!n  wc! 
de!le!rmine!  whedhc!!-  Ihe!y  m(!elie;ally  e!epial  a 
listing.  If  your  impairme!nl(s)  dc)(!.s  not  m(!!!l 
or  me!elie;ally  expieil  ii  listing,  you  may  or  may 
not  have  the!  re!sielual  fune:lie)nid  e:ap;ie;ity  le) 
e!ng<ige!  in  sidisliinlial  gainfid  eiclivily.  We! 
pre)e;e!e!el  te)  the  fourth  .sle!p  anel,  if  ne!e;e!ssary. 
the!  fifth  sle!p  of  the!  se!e]ue!nlial  e!Viduation 
l)re)e:e!ss  in  (jS  404.1.320  anel  410.020  of  this 


e:hapte!r.  Wc!  use!  the  rules  in  404.1  3!)4  iinel 
41(i.004  e)f  this  e:hii])le!r,  eis  ii))])re)i)riiilo.  whe!n 
we!  ele!e;ide!  whe!lhe!r  you  e:e)nlinue!  le)  be! 
elisiible!ei. 

3.01  (;<ile!ge)ry  of  lmpiurn)e!nts,  Re!si)irale)rv 
l)ise)rele!rs 

3.02  (Ihronic  resi)iratorv  disorders  ehu!  te) 
any  e:imse!  e!xe;e!pl  e;yslie:  fibre)sis  (seu!  3.04). 
with: 

A.  ffV|  (se!)!  3.00fl)  loss  ihiin  e)re!epial  le) 
the!  v.due!  in  T.iblo  1-A  e)r  1-8  lor  ye)ur  age), 
geenele!!-.  :mel  heeighi  wilhe)ul  she)e!S  (seee! 
3.00f3a). 

OR 

8.  fVC;  (see  3.00fl)  le!ss  Ihiin  e)r  eupial  le) 
the!  Viduo  in  Tiiblo  ll-A  e)r  II-8  fe)r  ye)ur  iigo. 
gonele!!’.  anel  heeighi  withe)ut  she)e!s  (seee! 
3.00f3a). 

OR 

(i.  (’.hre)nic  impairme!nl  e)f  giis  e!xe:hange! 
with  e)ne!  e)f  the  fe)lle)wing; 

1.  Singlo-breuith  l)L(X)  tost  (seee!  3.00fl)  loss 
than  e)r  eeepial  le)  the  Viihu!  in  Table!  Ill  lor  ye)ur 
ge!nele!r  anel  height  without  shoew  (see! 

3. oof  3a):  or 

2.  Ar!e!rial  f.,0:!  anel  l’.,(X)2  (seec!  3.0001) 
me!asure!el  e:e)ne:urre!ntlv  while  at  re!St 
breealhing  roeem  iiir  (seu!  3.00(i2)  leess  Ihiin  or 
oepiiil  to  the  ii|)plie:iiblo  values  in  Table  IV- 
A,  IV-8.  or  lV-(’„  lwii;e!  within  a  12-month 
])i!rioil  anel  at  leiasi  30  elavs  a])iirl;  or 

3.  Arleiriiil  f aO’  iuiel  f.,(X)>  nmasureiel 
e:e)ne;urre!ntlv  eluring  steiaelv  stale!  e!xe!re:ise! 
bre!iithing  reieim  air  (the!  Ie!ve!l  eif  e!xe!re:ise!  loss 
tliiiii  or  e!ejual  lei  1 7. .3  mb  O^  e:e)nsum|)tie)n/kg/ 
min)  (seu!  3.0003)  le!ss  than  eir  e!eiuiil  lei  the! 
a|)plie:iible!  viilue!s  in  Tiible!  IV-A.  lV-8,  eir  IV- 
(i;  eir 

4.  With  beilh  ii  iinel  b. 

ii.  S,,0:>  meiiisureiel  bv  |)ulse!  eiximolrv  (seiei 
3.00]  I),  eiilheir  at  reisl  eir  idler  ii  OMWT.  wliie:h 
is; 

(i)  boss  Ihiin  or  oepiiil  tei  87  porcionl  for  lost 
silos  loss  thiin  3.000  foot  iibovo  sea  level:  or 

(ii)  boss  ihiin  or  oepiiil  to  8.3  ])e!re:e!nl  for  lost 
silos  from  3.000  through  (i.OOO  fool  above  sea 
level:  or 

(iii)  boss  Ihiin  or  ecjual  to  83  poreiont  for  lost 
silos  ovc!!’  0.000  fool  above  sea  level:  and 

1).  One  of  thi!  following: 

(i)  ffVt  (see  3.00fl)  loss  ihiin  or  oepial  to 
Iho  Vciluo  in  rablo  V-A  or  V-8  for  your  ago, 
gender,  and  height  without  shoos  (see 
3.00E3a):  or 

(ii)  fV(]  (see  3.00E1)  loss  than  or  oepial  to 
the  Viduo  in  Tiiblo  Vl-A  or  Vl-8  for  your  iigo, 
gender,  and  height  without  shoos  (see 

3.(K)E3ii). 


Table  I— FEV,  Criteria  for  3.02A 


Height  withoul  shoes 
(centimeters) 

<  means  less  than 

Height  without  shoes 
(inches) 

<  means  less  than 

Table  l-A 

Table  l-B 

Age  18  to  attainment  of  age  20 

Age  20  or  older 

Females  FEVi 
less  than  or 
equal  to 
(L,  BTPS) 

Males  FEV, 
less  than  or 
equal  to 
(L.  BTPS) 

Females  FEV, 
less  than  or 
equal  to 
(L,  BTPS) 

Males  FEV, 
less  than  or 
equal  to 
(L,  BTPS) 

<153.0  . 

<60.25  . 

1.30 

1.10 

1.20 

153.0  to  <159.0  . 

60.25  to  <62.50  . 

1.40 

1.20 

1.30 

159.0  to  <164.0  . 

62.50  to  <64.50  . 

1.50 

1.30 

1.40 

164.0  to  <169.0  . 

64.50  to  <66.50  . 

1.60 

1.70 

1.40 

1.50 

169.0  to  <174.0  . 

66.50  to  <68.50  . 

1.70 

1.80 

1.50 

1.60 
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Table  1— FEV,  Criteria  for  3.02A— Continued 


Fleight  without  shoes 
(centimeters) 

<  means  less  than 

Fleight  without  shoes 
(inches) 

<  means  less  than 

Table  l-A 

Table  l-B 

Age  18  to  attainment  of  age  20 

Age  20  or  older 

Females  FEVi 
less  than  or 
equal  to 
(L,  BTPS) 

Males  FEV, 
less  than  or 
equal  to 
(L,  BTPS) 

Females  FEV, 
less  than  or 
equal  to 
(L,  BTPS) 

Males  FEV, 
less  than  or 
equal  to 
(L,  BTPS) 

174.0  to  <180.0  . 

68.50  to  <70.75  . 

1.80 

1.90 

1.60 

1.70 

180.0  to  <185.0  . 

70.75  to  <72.75  . 

1.90 

2.00 

1.70 

1.80 

185.0  or  more . 

72.75  or  more . 

2.00 

2.10 

1.80 

1.90 

Table  II— FVC  Criteria  for  3.02B 


Height  without  shoes 
(centimeters) 

<  means  less  than 

Height  without  shoes 
(inches) 

<  means  less  than 

Table  ll-A 

Table  ll-B 

Age  1 8  to  attainment  of  age  20 

Age  20  or  older 

Females  FVC 
less  than  or 
equal  to 
(L,  BTPS) 

Males  FVC 
less  than  or 
equal  to 
(L,  BTPS) 

Females  FVC 
less  than  or 
equal  to 
(L,  BTPS) 

Males  FVC 
less  than  or 
equal  to 
(L,  BTPS) 

<153.0  . 

<60.25  . 

1.55 

1.65 

1.35 

1.45 

153.0  to  <159.0  . 

60.25  to  <62.50  . 

1.65 

1.75 

1.45 

1.55 

159.0  to  <164.0  . 

62.50  to  <64.50  . 

1.75 

1.85 

1.55 

1.65 

164.0  to  <169.0  . 

64.50  to  <66.50  . 

1.85 

1.95 

1.65 

1.75 

169.0  to  <174.0  . 

66.50  to  <68.50  . 

1.95 

2.05 

1.75 

1.85 

174.0  to  <180.0  . 

68.50  to  <70.75  . 

2.05 

2.15 

1.85 

1.95 

180.0  to  <185.0  . 

70.75  to  <72.75  . 

2.15 

2.25 

1.95 

2.05 

185.0  or  more . 

72.75  or  more . 

2.25 

2.35 

2.05 

2.15 

Table  III— DLCO  Criteria  for  3.02C1 


Height  without  shoes 
(centimeters) 

<  means  less  than 

Height  without  shoes 
(inches) 

<  means  less  than 

Females  DLCO  less 
than  or  equal  to 
(mL/min/mmHg) 

Males  DLCO  less  than 
or  equal  to 
(mL/min/mmHg) 

<153.0 . 

<  60.25  . 

8.0 

9.0 

153.0  to  <159.0  . 

60.25  to  <62.50  . 

8.5 

9.5 

159.0  to  <164.0  . 

62.50  to  <64.50  . 

9.0 

10.0 

164.0  to  <169.0  . 

64.50  to  <66.50  . 

9.5 

10.5 

169.0  to  <174.0  . 

66.50  to  <68.50  . 

10.0 

11.0 

174.0  to  <180.0  . 

68.50  to  <70.75  . 

10.5 

11.5 

180.0  to  <185.0  . 

70.75  to  <72.75  . 

11.0 

12.0 

185.0  or  more  . 

72.75  or  more  . 

11.5 

12.5 

l  ablos  IV-A.  IV-B.  and  IV-C:  ABC  Criteria 
lor  3.()2t:2.  :i.()2C3.  and  3.()4B 

Table  IV-A 


[Applicable  at  test  sites  less  than  3,000  feet 
above  sea  level] 


Arterial  P^COi 
(mm  Hg)  and 

Arterial  P.iOj  less  than 
or  equal  to  (mm  Hg) 

30  or  below . 

65 

31  . 

64 

32  . 

63 

33  . 

62 

34  . 

61 

35  . 

60 

36 . 

59 

37  . 

58 

38  . 

57 

39  . 

56 

40  or  above  . 

55 

Table  IV-B 

[Applicable  at  test  sites  from  3,000  through 
6,000  feet  above  sea  level] 


Arterial  PaCOj 
(mm  Hg)  and 

Arterial  PaOi  less  than 
or  equal  to  (mm  Hg) 

30  or  below  . 

60 

31  . 

59 

32  . 

58 

33  . 

57 

34  . 

56 

35  . 

55 

36  . 

54 

37  . 

53 

38  . 

52 

39  . 

51 

40  or  above  . 

50 

Table  IV-C 

[Applicable  at  test  sites  over  6,000  feet  above 
sea  level] 


Arterial  PaCOj 
(mm  Hg)  and 

Arterial  PaOi  less  than 
or  equal  to  (mm  Hg) 

30  or  below . 

55 

31  . 

54 

32  . 

53 

33 . 

52 

34  . 

51 

35 . 

50 

36  . 

49 

37  . 

48 

38  . 

47 

39  . 

46 

40  or  above  . 

45 
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Table  V— FEV,  Criteria  for  3.02C4b(i)  and  3.03A 


Fleight  without  shoes 
(centimeters) 

<  means  less  than 

Height  without  shoes 
(inches) 

<  means  less  than 

Table  V-A 

Table  V-B 

Age  1 8  to 

attainment  of  age  20 

Age  20  or  older 

Females  FEV, 
less  than  or 
equal  to 
(L,  BTPS) 

Males  FEV, 
less  than  or 
equal  to 
(L,  BTPS) 

Females  FEV| 
less  than  or 
equal  to 
(L,  BTPS) 

Males  FEV, 
less  than  or 
equal  to 
(L,  BTPS) 

<153.0  . 

<60.25  . 

1.55 

1.65 

1.35 

1.45 

153.0  to  <159.0  . 

60.25  to  <62.50  . 

1.65 

1.75 

1.45 

1.55 

159.0  to  <164.0  . 

62.50  to  <64.50  . 

1.75 

1.85 

1.55 

1.65 

164.0  to  <169.0  . 

64.50  to  <66.50  . 

1.85 

1.95 

1.65 

1.75 

169.0  to  <174.0  . 

66.50  to  <68.50  . 

1.95 

2.05 

1.75 

1.85 

174.0  to  <180.0  . 

68.50  to  <70.75  . 

2.05 

2.15 

1.85 

1.95 

180.0  to  <185.0  . 

70.75  to  <72.75  . 

2.15 

2.25 

1.95 

2.05 

185.0  or  more . 

72.75  or  more . 

2.25 

2.35 

2.05 

2.15 

Table  VI— FVC  Criteria  for  3.02C4b(ii) 


Height  without  shoes 
(centimeters) 

<  means  less  than 

Height  without  shoes 
(inches) 

<  means  less  than 

Table  Vl-A 

Table  Vl-B 

Age  1 8  to 

attainment  of  age  20 

Age  20  or  older 

Females  FVC 
less  than  or 
equal  to 
(L,  BTPS) 

Males  FVC 
less  than  or 
equal  to 
(L,  BTPS) 

Females  FVC 
less  than  or 
equal  to 
(L,  BTPS) 

Males  FVC 
less  than  or 
equal  to 
(L,  BTPS) 

<153.0  . 

<60.25  . 

1.90 

2.00 

1.70 

1.80 

153.0  to  <159.0  . 

60.25  to  <62.50  . 

2.00 

2.10 

1.80 

1.90 

159.0  to  <164.0  . 

62.50  to  <64.50  . 

2.10 

2.20 

1.90 

2.00 

164.0  to  <169.0  . 

64.50  to  <66.50  . 

2.20 

2.30 

2.00 

2.10 

169.0  to  <174.0  . 

66.50  to  <68.50  . 

2.30 

2.40 

2.10 

2.20 

174.0  to  <180.0  . 

68.50  to  <70.75  . 

2.40 

2.50 

2.20 

2.30 

180.0  to  <185.0  . 

70.75  to  <72.75  . 

2.50 

2.60 

2.30 

2.40 

185.0  or  more . 

72.75  or  more . 

2.60 

2.70 

2.40 

2.50 

:L(I:{  Anthnui  (s(!(!  :LI)()1).  with  bolli  A  and 

8: 

A.  I'l'A'i  (s(U!  a.OOEl)  Inss  tlian  or  (!(|nal  to 
llu!  valiio  in  Tablo  V-A  or  Y-8  (nndiir  3.02) 
lor  voiir  ago.  gondor.  and  h(!i{>hl  wilhonl 
slio(!s  (s(H!  3.00E3a)  witliin  tlu;  sanio  12- 
nionlli  ))(!riod  as  tint  liospilali/.alions  in 
3.031?. 

AND 


I?,  lixacorbalions  nupiiring  Ibnu; 
bospilali/.alions  williin  a  12-inontb  ptniod 
and  at  least  30  days  apart.  I'^acli 
lu)S))itali/.ation  must  last  at  least  4t?  hours, 
including  lionrs  in  a  lios|)ital  emergency 
d(!])artnu!nl  immediately  before!  tlie 
hospitalization.  ('.onsid(!r  under  a  disai)iliiv 
for  1  year  from  the  discdiargc!  date  of  tlie  last 

Table  VII— FEV,  Criteria  for  3.04A 


hos])italizalion:  after  that,  evaluate  tlu! 
r(!sidnal  impairment(s). 

3.04  (a'sHc  fibrosis  (docnnuiiited  as 
dt!scril)(!d  in  3.00)).  witli: 

A.  I’EVi  (see  3.00E1)  hiss  tlian  or  ecpial  to 
the  value  in  Table  Vll-A  or  Vll-I?  for  your 
age.  gendc!!'.  and  height  without  shocis  (see 
3.00E3a). 


Height  without  shoes 
(centimeters) 

<  means  less  than 

Height  without  shoes 
(inches) 

<  means  less  than 

Table  Vll-A 

Table  Vll-B 

Age  1 8  to 

attainment  of  age  20 

Age  20  or  older 

Females  FEV, 
less  than  or 
equal  to 
(L,  BTPS) 

Males  FEV, 
less  than  or 
equal  to 
(L,  BTPS) 

Females  FEV, 
less  than  or 
equal  to 
(L,  BTPS) 

Males  FEV, 
less  than  or 
equal  to 
(L,  BTPS) 

<153.0  . 

<60.25  . 

1.55 

1.65 

1.35 

1.45 

153.0  to  <159.0  . 

60.25  to  <62.50  . 

1.65 

1.75 

1.45 

1.55 

159.0  to  <164.0  . 

62.50  to  <64.50  . 

1.75 

1.85 

1.55 

1.65 

164.0  to  <169.0  . 

64.50  to  <66.50  . 

1.85 

1.95 

1.65 

1.75 

169.0  to  <174.0  . 

66.50  to  <68.50  . 

1.95 

2.05 

1.75 

1.85 

174.0  to  <180.0  . 

68.50  to  <70.75  . 

2.05 

2.15 

1.85 

1.95 

180.0  to  <185.0  . 

70.75  to  <72.75  . 

2.15 

2.25 

1.95 

2.05 

185.0  or  more . 

72.75  or  more . 

2.25 

2.35 

2.05 

2.15 
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OR 

8.  (lironic  imi)airim!iit  of  gas  oxcliaiigo 
witli  OIK!  of  llu!  following; 

1.  Artorial  l’J)2  and  RaCOj  (son  S.OOfM) 
ni(!asnn!(l  concnrnintiv  while!  at  rost 
l)r(!alhing  room  air  (siu!  3.00(;2)  l(!ss  than  or 
(!(|nal  to  till!  a|)])li(:al)l(!  \’alu(!s  in  Tahh!  IV- 
A.  IV-U,  or  IV-(;  (nnd(!r  .'f.02).  twice!  within 

<1  12-nK)nth  ])e!rie)el  anel  at  leieist  31)  elays  ii])art; 
eir 

2.  Arte!ri<il  I’., (>2  anel  l’a(X)2  me!<isnre!el 
e:e)ne:nrre!ntly  einring  ste!aely  stale!  e!xe!re:ise! 
I)re!alhing  reieim  air  (seu!  3.0t)(;3)  le!ss  than  eir 
e!e|niil  tei  the!  ci|)|)lie:ahle!  valne!S  in  I’ahle!  IV- 
A.  IV-15.  eir  IV-Ci  (nnele!r  3.02). 

OR 

t’,.  I']x<ie;e!rl)atie)ns  eir  e:eiin]ilie:iilieins  eif  Oh 
(seie!  3.001.'))  re!e]niring  Ihreiei  heispitiilizatieins 
of  any  lemgth  within  a  12-nuinlh  peirieiel  anel 
ill  leiasi  30  elavs  apart. 

OR 

U.  Any  Iwei  eif  the!  feilleiwing  e:e)inplie:alieins 
eif  Oh  that  eie;e:ur  within  a  12-nuinlh  pe!rieiel. 
'rhe!re!  must  he!  at  least  30  elavs  he!lwe!e!n  the! 
ae:nle!  e:einiplie:alie)ns  in  3.04D1.  3.04D2.  anel 
3.04D3  (se!e!  3.0010). 

1.  .Sjieintaneuins  ])ne!nmeilheinix  re!epnring 
e;he!.sl  Inlie!  Ire!alme!nt. 

2.  Reespirateiry  fiiilnre!  (see!  3.00N)  reeepiiring 
e;ontinneiiis  assisle!el  (nu!e:hanie:al)  ve!ntilaliein 
feir  at  le!iisl  48  heiiirs.  eir  feir  at  leiiist  72  heinrs 
if  peisteiiieinitiveily. 

3.  I’nhneinary  hemieirrhiige!  reieiniring 
vase:nlar  ennheili/.iitiein  tei  e.eintreil  lileieieling. 

4.  I  lypeixeiiniii  eleie:nme!nte!el  hy  one!  .S|,02 
me!iisnre!ine!nl.  ine!iisnre!el  hy  jinlse!  eixime!lry 
(se!e!  3.001 1).  whie;h  is: 

ii.  Le!ss  Ihiin  eir  e!e|Uiil  tei  89  ]ie!re;e!nl  feir  teisl 
sileis  le!ss  Ihiin  3.000  fe!i!l  iiheivei  seiii  le!ve!l:  eir 

1).  Leiss  than  eireiepiiil  lei  87  peireiemi  feir  teisl 
sileis  freim  3.000  Ihreiiigh  li.OOO  feieit  iilieivei  seiii 
leiveil;  eir 

e:.  Leiss  Ihiin  or  i!e)niil  to  O.t  poreionl  for  lost 
sites  over  0,000  feel  aheive  seii  level. 

.').  Weight  loss  reejiiiring  elailv 
sn])|)li!mentiil  enteral  nutrition  viii  a 
gaslrosloiny  for  at  leiisl  90  eionseeiiilive  elavs 
eir  iiareniteiriil  mitriliein  viii  a  eiemtnil  vemeins 
eiiitheter  feir  at  leiast  90  e;einse!e:iitive!  elavs. 

0.  (-hRD  reiepiiring  eliiily  insulin  Iheirapy  feir 
ill  least  90  txiiiseeiiilive  elays. 

3.05  [Reseirveiell 

3.00  (Reiseirveel) 

3.07  Branchiectiisis  (see  3.00K). 
eleieiumeinleiel  liy  imaging  (seio  3.00D2)  with 
e!Xiie:e!rhiitieiiis  eir  e:eimp.K:atieins  reiepiiring 
Ihreie!  heis]iitaliziitieins  within  a  12-meinlh 
|ierieiel  anel  at  least  30  elays  ii]iiirt.  hiie:h 
heispitalizaliein  iiuisl  last  at  leiiist  48  heinrs, 
ine:lneling  heinrs  in  ii  heis|)itiil  eimeirgeiiuiy 
eleiiiiirlmeml  iinmeieliateily  heifeire!  the 
heispilalizatiein. 

3.08  I  Reiseirveel  I 

3.0‘)  Chronic,  jnilinonnrv  hvpcrionsion 
(liu;  to  (inv  cause  (.seiei  3. 001.)  lasting  eir 
eixjieieileiel  to  last  iit  leiiist  12  months, 
eloeimnenleel  while  meelieiiilly  slalilei  (see 
3.00h2a)  hy  A  or  H: 

A.  Mean  jiulmoniirv  iirlery  ]ire!ssnre  ee|niil 
to  or  greater  than  40  mm  llg  as  eleiteirmineel 
liv  eiareliae:  eiathelerizalion. 

Or 

8.  Sysleilie;  ]inlinoniiry  artery  jiressiire 
i!i|niil  to  or  greater  thiin  05  mm  llg  as 
eletermineel  liv  e!e;hoe:arelieigrinn. 

3.10  [Reserveell 


3.1 1  /.nng  transpiantation  (see  3.00M). 
(ieinsieler  iineler  ii  elisaliilitv  for  3  vears  from 
the  elate  eif  Ihei  lrims|ilimt:  afleir  Ihiit,  eivalnale! 
Iliei  reisiehial  impiiirmeinlls). 

3.12  (Reiseirveiell 

3.13  IReiseirveiel) 

3.14  Uespimtorv  failure  (seiei  3.00N) 
reisnlting  freim  iiny  iineleirlying  eihreinie: 
respii'iiteiry  eliseireler  eixeie!)!!  (ih,  reieiiiiring 
e:einlinnems  assisleel  (meeihiinieial)  veinliliitiein 
feir  ill  least  48  heinrs,  eir  feir  at  leiiist  72  hours 
if  liosloperatively.  anel  with  two  ejii.soiles 
within  ii  12-monlh  perioel.  ’Fhe  episeieles  must 
he  ill  least  30  elays  iiparl.  (heir  (ih.  seiei  3.0411.) 
***** 

■  .5.  Amouel  jiarl  13  of  ajiiionelix  1  to 
.suhjiart  P  of  jiart  404  hy  rovi.sing  the; 
body  systoui  name!  for  seictiein  103. 00  in 
the!  table!  of  exintemt.s  tei  re!ael  as  folleiws: 

hart  8 

***** 

103.00  Reispirateiry  Diseirelers. 
***** 

■  (i.  Ren'ise!  .se!e:tie)n  103.00  in  jiart  B  of 
aj)])e!nelix  1  to  snl)])art  P  of  part  404  to 
reiael  as  folleiws: 

103.00  Respiralory  Disordtirs 

A.  What  disorders  do  ire!  eveduate  iu  this 
bodv  system':' 

1.  We  eviilnate  respiriiteiry  ilisorelers  that 
result  in  eihsiriictiein  (elifficnlly  moving  air 
out  of  the  lungs)  or  restrieition  (elifficiillv 
moving  iiir  into  the  lungs),  or  that  interfere 
with  eliffiisiein  (gas  exeihiinge)  iicross  cell 
memliriineis  in  the  lungs.  hxiim]ile!.s  of  such 
ilisorelers  anil  the  listings  we  use  to  evahiiile 
iheiii  inclnele  chronic  ohslrnctive  iinlmoiiiiry 
elisiiii.se  (103.02).  i:hreinie:  lung  elisease  of 
infancy  (iirevionsly  known  iis 
lireine;ho]inlnieiniiry  ilysplasiii)  (lt)3.02(:  anel 
103. 02E).  piilmoniirv  fihrosis  (103.02). 
iisthma  (103.02  anil  103.03),  iinel  e:ystic 
fihrosis  (103.04).  We  also  use  listings  in  this 
holly  system  to  evalnate  reeinrreni  e!]iisoeles  of 
resiiiralory  faihire  (103.04E2  anil  103.14)  anil 
lung  Iriinspliinliitiim  (103.1 1). 

2.  We  evahiiile  eianeieirs  affeieiling  the 
re!.s]iiriilory  system  iineler  the  malignant 
neopliistie;  eliseiases  listings  in  1  13.00.  We 
evaluate  neiireimiisciiliir  ilisorelers  affeiiting 
the  respinitory  system  iineler  the  nenreilogieial 
listings  in  111.00  or  iineler  the  imnnine 
system  ilisorelers  listings  in  114.00. 

8.  What  are  couuuou  siiius  and  symptoms 
of  respindory  disorders'!'  (leimnion  signs  anel 
sympleiniK  ol  res|iiriilory  eli.sorilers  are 
shoriness  of  liriiiilh,  eioiighing,  wheezing, 
spiilinn  iireieliiction,  heniei]itysis  (e:oiighing 
ii]i  lilooel  from  the  res]iiriileirv  Iriicl),  anel 
eihest  |iiiin. 

(i.  What  (d)hrevi(dious  do  irei  use  iu  this 
body  system'! 

1.  IITPS  means  lioily  lemiieraliire  iinel 
iimliienl  jiressure.  satiinileil  with  water 
vapor. 

2.  E7’ means  eiyslic  fibrosis. 

3.  CFlil)  means  Ch-reliiteil  eliiilietes. 

4.  CLD  meiiins  eihronie:  lung  elisease  of 
infiine:y. 

5.  FFV/  meiins  foreieel  e!X]iiraleiry  voliime  in 
the  first  seiieinel  of  ii  fort;etl  expiratory 
maneuver. 


0.  FtY.'meiins  forceel  viliil  eiapacilv. 

7.  L  means  liter. 

11.  What  documeutatiou  do  irei  need  to 
eyaluate  your  respiratory  disorder'! 

1.  We  neeil  medic(d  evidence  to  assess  the 
effeeits  of  your  resiiiratorv  eliseireler.  Meelical 
eviilene:e  shoulel  inclnele  your  meelical 
hislory,  |ihysie:iil  examination  finelings,  the: 
results  of  imaging  (see  103.001)2).  spironielry 
if  iige  a]ipropriate  (see  103.t)0E),  other 
relevant  liilioriileiry  tests,  anel  ilescri|ilieins  of 
any  ]iresi:rilieil  Irealment  anil  vour  response 
111  it.  We  may  not  neeel  all  of  this  information 
ele|ieneling  uiion  your  |iiirliculiir  res|iiriilorv 
eliseireler  anel  its  effects  on  you. 

2.  /mei«/iig  refers  to  meelie:al  imaging 
leeihnieines.  sue:h  as  x-ray.  ceimputerizeel 
leimography,  anel  eeihoiiiireliographv.  The 
imaging  must  he  eionsislenl  with  the 
prevailing  slale  of  nieeliiial  knowleelge  iinel 
clinical  jiraclie:!!  as  the  proper  teiihniepie  to 
sup]ieirt  the  evaluation  of  the!  eliseireler. 

3.  Spirometry  must  he  conilucteel  in 
ace:eirelane:e  with  the  most  recently  }iulilisheel 
slaneliirels  of  the  Ameriiian  Thoriicic  Seicielv 
(AT.S). 

E.  Wh(d  is  spirometiy,  and  wind  are  our 
reepuremeuts  for  an  accept(d)Ie  test  and 
report! 

1.  .Spirometry  meiiisures  how  well  you 
move  air  into  anel  out  of  your  lungs.  In 
iie:ceirilime:e  with  A I'.S  testing  sliinelarels. 
s]iirometry  iiu  eilves  at  leasi  three  feiriied 
expiralory  niimeuvers.  A  forceel  exiiiratory 
niimenver  is  a  maximum  inhalalion  followeel 
hy  a  forceel  maximum  exhiiliitiein.  iinel 
measures  exhaleel  volumes  of  air  over  lime, 
rhe  volume  of  iiir  you  exhale  in  the  first 
seiionel  of  llie  feire:eil  expiriilorv  manenver  is 
the  hEV|.  The  total  voliime  of  iiir  that  yon 
exhale  ehiring  the  entire  forceel  ex]iiriilorv 
niiuienver  is  the  hVC.  We  use  your  highest 
hEV|  value  to  evaluale  your  respinitory 
eliseireler  uneleir  1()3.()2,'\  iinel  103. 04A.  We  use 
your  higheist  hVCi  value  lei  eivaliiiilei  yeiiir 
re!S]!iriiteiry  eliseireler  uneleir  103.028. 

2.  W'ei  have  ihei  feilleiwing  reieiuireiments  feir 
s|iireime!lry  uneleir  theisei  listings: 

a.  Vein  must  he  me!elie:iilly  slalilei  at  ihei  timei 
eif  the!  leisl.  Examiileis  eif  whein  wei  weiiilel  not 
e:einsieleir  vein  to  he  meielie:iilly  stiililei  ine:luelei 
when  vein  arei: 

(i)  Within  2  weieiks  eif  a  eihange  in  yeiiir 
jireiseirilieiel  re!S]iirateiry  meelieiatiein. 

(ii)  Ex|ieirieincing.  eir  within  30  eliiys  eif 
e:eimpleiliein  eif  treiiitmeinl  feir,  a  leiweir 
reispirateiry  tnieit  infeieitiein. 

(iii)  Experieineiing.  eir  within  30  elavs  eif 
e:eini|ile!tiein  of  Ireiatmenl  feir,  an  iieintei 
eixaeieirlialiein  (teim]ieirarv  weirseining)  eif  a 
e:hreinie;  reis|iiriiteiry  eliseireler.  (’.hreinie; 
wheieizing  hv  itself  eleieis  neil  inelieiate  thiil  vein 
are!  mil  meielieiallv  sliililei. 

li.  During  leisling.  if  yeiiir  EEVi  is  hiss  Ihiin 
70  pere:ent  of  your  preelie:teiel  normal  value, 
we  ree|iiire  repeal  spiromelry  after  inhiilation 
of  a  lireint:hoeliliileir  to  evaluale  your 
reis]iiriiteiry  eliseireler  uneleir  iheisei  listings, 
unless  it  is  meielie:ally  e:eintriiinelie:aleel.  If  yeiii 
useiel  a  lireineiheielilateir  heifeirei  ihei  leisl  anel 
yeiur  EEV|  is  less  Ihiin  70  peri:einl  of  your 
preielieiteiel  normal  value,  we  still  ree|uirei  ii 
|ieist-lireine;hoeliliileir  lest  unless  the 
supervising  )ihysie:iiin  iletermines  that  it  is 
not  safe  for  you  to  take  a  lirone:heieliliileir 
again.  If  you  elei  not  have  iieist-lirone:heiililiitor 
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spiromiilrv.  Ilu;  tost  n;])i)il  imisl  (!X|)lain  why. 
\V(!  c;aii  us(!  tin;  rosulls  ol  spiromolry 
adininislanul  witlioiil  l)n)iu:li()(lilal()rs  wIhmi 
tin;  lisa  ol  hroiuliodilalors  is  conlraindicaliHl. 

c.  Wo  uso  llu!  liigiiosi  oi  at  loasl  lliroo  l-liVi 
vahiosand  Iho  liigliosl  ol'al  huisl  tlinio  l‘’V(i 
vahios  ohlainod  during  tin;  sanio  tost  sossioii. 
itigardloss  ol  whotlior  iho  higliosi  I’hV'i  valuo 
and  llu;  higliost  I'A'C'.  valuo  aro  Irom  tlu;  samo 
ldr(:(;d  (;xpiralorv  manouv(;r  or  diHdn;nl 
ldr(:(;d  (;xpiratorv  inanouvors.  If  llu;  r(;sulls  ol 
your  siiiroinotry  includo  only  ono  I'HVi  valuo 
and  oiu;  I'VCi  valuo.  wo  will  |)rosuuu;  i;ai;li 
n;j)orlod  valuo  is  llu;  higliosi  valuo  Irom  tlu; 
lost  si;ssion.  unloss  wo  havo  i;vi(h;iu;o  to  tlu; 
contrary  and  suhj(;(:l  to  llu;  jiost- 
hronchodilalor  r(;ipnroinonts  in  10a.0()U;2h. 

3.  rho  spiionu;lry  ri;porl  must  includo  Iho 
following  informal  ion; 

a.  Tlu;  dalo  of  tlu;  tost  and  your  namo.  age; 
or  dalo  of  hirth.  gondor.  and  hoight  without 
s1uh;s.  (Wo  will  assunu;  that  your  rocord(;d 
hoight  on  llu;  dali;  of  llu;  lost  is  without 
shoos,  unloss  wo  havo  ovidonco  to  Iho 
conirarv.)  If  your  s])iiu;  is  almormally  curv(;d 
(for  oxamph;.  you  havo  kyiihoscoliosis),  wo 
will  siihslituto  Iho  longosi  distanco  holwo(;n 
your  oulsirolchod  fingorlijis  with  vour  arms 
al)duct(;d  !l()  d(;groos  in  jilaci;  of  your  hoight 
whon  this  nu;asuronu;nt  is  gn;ator  than  your 
standing  hoight  without  shoos. 

I).  Anv  factors,  if  applicahh;,  that  can  affoct 
llu;  inl(;r])r(;talion  of  llu;  lost  rosulls  (for 
oxamph;.  your  lack  of  coop(;ration  or  i;ffort  in 
doing  Iho  l(;sl). 

4.  If  you  havi;  atlaiiu;d  ago  (>.  wo  may  ni;(;d 
to  purchaso  spiromolrv  to  dotormino  wlu;lh(;r 
your  disord(;r  nu;i;ls  a  listing.  unh;ss  wi;  can 
inaki;  a  fully  favorahh;  di'torminalion  or 
docision  on  anolhor  basis.  Wi;  will  not 
luirchaso  spironu;lry  for  childr(;n  who  havo 
not  atlaiiu;d  ago  (i  or  any  othor  |ndmonarv 
function  losis  forchildr(;n  of  any  agi;. 

3.  H(;foro  wo  purchaso  spiromolrv  for  a 
child  ago  (i  or  old(;r.  a  modical  consultant 
(soo  (}4H>.1I)1(>  of  this  chapt(;r).  pr(;forahly 
ono  with  ox|)orionco  in  tlu;  can;  of  childron 
with  rospiratory  disordors.  must  r(;viow  your 
caso  roi:ord  to  dotormino  if  wo  iu;(;d  tlu;  tost. 
Tlu;  nu;dical  sourt;o  wo  diisignali;  to 
adminislor  tlu;  ti;st  is  .sololy  ros|)onsihlo  for 
d(;ciding  whothor  it  is  safo  for  vou  to  do  Iho 
lost  and  for  how  to  administ(;r  it. 

f.  lyJidf  is  CLD.  and  how  (In  ive  oi’o/uo/o 
il? 

1.  (iLD.  proviously  known  as 
l)roni;ho|)ulmonary  dysjilasia.  or  HPD.  is 
scarring  of  tlu;  immaturo  lung.  ('.I.D  mav 
d(;volo|)  as  a  complication  of  assisted 
vonlilation  and  oxygon  tlu;rapv  for  iidanls 
with  significant  noonatal  ros])iratory 
prohloms.  Within  Iho  first  (i  months  of  lild. 
most  infants  with  (ILD  an;  succossfully 
w(;anod  from  assisted  vonlilation.  and  then 
w(;anod  from  oxvg(;n  su))plomonlalion.  Two 
listings  apply  to  childn;n  uiuh;r  ago  2  with 
Cld):  1()3.(I2(:  and  103.021;:. 

2.  Wi;  will  ovaluati;  your  CM)  under 

103. 02(:  if  you  an;  at  l(;ast  0  months  old  and 
no(;d  24-hour-por-day  oxygon 
supplomontalion.  If  you  w(;n;  horn 
promalun;ly.  wi;  use  your  corn;cti;d 
chronological  agi;.  Soi;  §  41(i.‘)24h(h)  of  this 
chapt(;r.  Wo  will  u.so  103.02C  if  you  won;  not 
W{;ani;d  off  oxyg(;n  supph;nu;nlation  by  the 
linn;  vou  w(;ro  (i  months  old.  or  won;  woaiu;d 


off  oxyg(;n  sup|)l(;nu;nlalion  hut  no(;d(;d  il 
again  by  the  linu;  you  won;  0  months  old  or 
old(;r. 

3.  If  you  have;  CM),  an;  not  yol  li  months 
old.  and  iua;d  24-hour-])(;r-day  oxyg(;n 
supph;monlalion,  wi;  will  not  adjudicali;  vour 
caso  und(;r  1()3.I)2C  until  you  an;  (>  months 
old.  l)t;])(;nding  on  Iho  ovid(;nc(;  in  vour  caso 
r(;cord.  wi;  may  make;  a  favorahh; 
il(;ti;rminalion  or  docision  under  other  rules 
l)(;fon;  you  an;  ti  months  old. 

4.  Wi;  usi;  103. ()2H  if  you  an;  any  ago  from 
birth  to  llu;  allainnu;nl  of  agi;  2  and  havo 
n;curr(;nt  CM)  oxaci;rl)ations  or  related 
coinjilicalions  (for  (;xam|)lo.  wh(;(;/.ing.  lowi;r 
respiratory  tract  inf(;clions.  or  aculi; 
n;spiralory  disln;ss)  that  roquiro 
hos|)itali/.ation.  for  tlu;  jiurposo  of  103. ()2H. 
wo  will  count  your  initial  birth 
hospitalization  as  ono  hospilali/.alion. 

.3.  After  you  havo  allainod  ago  2.  wi;  will 
(;valualo  your  CM)  under  103.03. 

C.  Whdl  is  (islhimi,  and  how  do  ivo 
(W(thmio  it? 

1.  Asihnui  is  a  chronic  inflammatory 
disorder  of  tlu;  lung  airwavs  that  wo  (;valuat(; 
undor  103.02  or  103.03. 

2.  l!nd(;r  103.03: 

a.  The  phrasi;  “consid(;r  undor  a  disability 
for  1  y(;ar”  (;xplains  how  long  your  asthma 
can  moot  Iho  n;quin;nii;nls  ol  the  listing.  Il 
(loos  not  rofor  to  Iho  dali;  on  which  your 
disability  b(;gan.  only  to  tlu;  dalo  on  whicb 
wo  must  roovaluato  wlu;thor  your  asthma 
conlinu(;s  to  nu;(;l  a  listing  or  is  olh(;rwiso 
disabling. 

1).  Wo  will  dolormiiu;  llu;  onsi;!  of  your 
disability  bas(;d  on  the  facts  of  your  casi;.  but 
it  will  bi;  no  later  than  llu;  admission  date  of 
your  first  of  thn;o  hosiutalizalions  that  satisfy 
ibo  criteria  of  11)3.03. 

1 1.  Whol  is  (IF.  and  how  do  ivo  ovahioh;  it? 

1.  (IF.  which  wo  (;valuato  und(;r  103.04,  is 
a  g(;ni;lic,  disorder  that  r(;sults  in  abnormal 
functioning  of  tlu;  colls  lining  Iho  lung 
airways  and  of  Iho  C(;lls  in  other  bodv 
sysloms.  Wi;  iu;(;d  Iho  (;vidonco  do.scrib(;d  in 
103.00112.  103.00113,  or  103.00114  to  establish 
that  you  havo  Cf. 

2.  A  r(;port  signed  by  a  jibysician  showing 
both  a.  and  b.; 

a.  Oiu;  of  the  following: 

(i)  A  positive  newborn  sc.ro(;n  for  Cf;  or 

(ii)  A  history  of  Cf  in  a  sibling:  or 

(iii)  Documonlalion  of  at  least  ono  si)(;cific 
Cf  |ihonolyi)i;  or  clinical  criterion  (for 
oxamiilo,  chronic  sino-])ulmonary  disease 
with  porsistoni  colonization  or  infections 
with  typical  Cl’  pathogens.  pancr(;alic 
insufficii;ncy.  or  salt-loss  .syndronu;s):  and 

1).  Ono  of  the  following  dofinilivo 
laboratory  tests: 

(i)  An  (;loval(;d  sw(;al  chloride 
concentration  equal  to  or  greater  than  lit) 
millimoles  per  b:  or 

(ii)  The  identification  of  two  Cf  g(;no 
mutations  afibeting  the  cystic  fibrosis 
Iransmombrano  conductance  r(;gulalor 
(CKTR);  or 

(iii)  Characlorislic  abnormaliti(;s  in  ion 
trans])orl  across  the  nasal  e))illu;lium. 

3.  Wlu;n  wi;  have;  the  r(;])orl  described  in 
11)3.1)1)112  but  it  is  not  signed  by  a  physician, 
we  also  need  a  r(;porl  from  a  phvsician 
slating  that  you  havo  Cl'. 

4.  Wlu;n  wi;  do  not  havi;  Iho  r(;poii 
d(;scrib(;d  in  103. 001 12.  wi;  no(;d  a  ri;]U)rl  from 


a  physician  that  is  p(;r.suasivo  that  a  jiositivo 
diagnosis  was  coniirnu;d  by  appropriate; 
laboratorv  anaivsis  or  anolhor  method.  To  bo 
])orsuasivo,  this  r(;])orl  must  slali;  that  you 
had  llu;  ai)])roprial(;  dofinilivo  laboratory 
study  or  studios  for  diagnosing  Cf  and 
provide  llu;  results  or  (;x|)lain  how  your 
diagnosis  was  established  by  ollu;r  methods 
consistent  with  llu;  prevailing  stale  of 
modical  knowledge  and  clinical  practice. 

.3.  In  103.041).  i;xam])l(;s  of  oxac(;rbations  or 
complications  of  Cl  ’  that  may  r(;sull  in 
hospitalizations  include  incn;asod  cough  and 
s|)ulum  production,  lu;moptysis.  incr(;asod 
shortness  of  breath.  incri;asod  fatigue,  and 
ri;duclion  in  pulmonarx’  function. 

0.  for  103.04b,  you  must  havo  at  least  two 
complications  from  tlu;  list  of  com|)licalions 
in  103.04E1  through  1 03. ()4b0  occurring 
within  a  12-monlh  p(;riod.  You  may  havi;  two 
of  the  same  complications  or  two  difforoni 
ones. 

a.  If  you  havo  two  of  Iho  acute 
complications  wo  doscriho  in  103.04bl 
(s])()nlanoous  pneumothorax).  103.04b2 
(rosiiiratory  failure),  and  1()3.04E3 
(pulmonary  homorrhago),  there  must  bo  at 
loasl  30  days  bolwoon  Iho  two  complications: 
for  oxamplo.  bolwoon  an  o])iso(lo  of 
spontaneous  pneumothorax  and  an  oiiisodo 
of  rospiratory  failure  or  bolwoon  two 
(;))is()(l(;s  of  rosiiiratory  failure. 

1).  The  chronic  complications  we  describe 
in  ll)3.l)4E4  through  103.()4Et)  can  occur  at 
the  samo  time  as  any  of  the  other 
conqilications  in  11)3. ()4E.  Eor  examiilo,  vour 
CE  moots  1()3.()4E  if  you  have  the  weight  loss 
wo  doscriho  in  lt)3.()4E3  and  Iho  ClEKl)  we 
doscriho  in  l()3.()4E(j  even  if  they  do  not 
occur  30  days  apart.  Your  CE  also  moots 
1()3.()4E  if  you  havo  Iho  weight  loss  wo 
doscriho  in  1()3.()4E3  and  the  spontaneous 
pneumothorax  wo  doscriho  in  l()3.()4El  oven 
if  the  sponlanoous  imeumolhorax  occurs 
during  Iho  same  OO-day  period  wo  doscribe 
in  1I)3.()4E3. 

c.  Your  CE  also  moots  1()3.()4E  if  you  havo 
two  episodes  of  ono  of  the  chronii: 
conqilicalions  in  1l)3.()4E4  through  l()3.04Eb. 

7.  C:E  may  also  affect  Iho  growth,  digostivo, 
and  endocrine  body  sysloms.  Wo  ovaluati; 
CE-rolalod  growth  failure  undor  1  ()().()()  or 
103.00.  Wo  ovaluati;  non])uhnonary  CE- 
rolalod  digostivo  disordors  that  aro  not 
covered  by  103.04E  under  103.00.  Wo 
ovaluati;  CERl)  undor  103.04E,  undor  105). 00, 
or  undor  a  body  system  affected  by  the 
diabetes. 

1.  I  low  do  ivo  (!V(dii(it(;  hiiif’ 
tr(insi)I<int(ition?  \f  you  receive  a  lung 
lrans])lant  (or  a  lung  trans])lant  simultani;()us 
with  other  organs,  such  as  the  heart),  wo  will 
consider  you  to  be  disabled  under  103.11  for 
3  years  from  Iho  dalo  of  the  trans])lant.  After 
that,  wo  will  ovaluati;  your  residual 
im])airm(;nl(s)  by  considering  the  adequaev 
of  your  post-transiilani  function,  the 
frequency  and  severity  of  rejection  oiiisodos 
you  have,  complications  in  other  body 
systems,  and  adverse  treatment  effects. 
Childron  who  receive  organ  lrans))lants 
generally  havo  inqiairmonts  that  moot  our 
definition  of  disability  before  they  undergo 
lrans])lanlalion.  We  will  detormino  Iho  onset 
of  your  disability  ba.sed  on  Iho  facts  of  your 
caso. 
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).  Wluit  is  raspinitoiv  failiin!.  and  how  do 
i\  (,'  ovoluuio  it?  K(!si)init()ry  I'liilun!  is  IIk; 
inability  of  the  lungs  to  porlbrin  thoir  l)asi(: 
i unction  of  gas  (jxcliangi!.  Wc;  use;  ll):t.()4H2 
il  you  liavo  (;i'’-r(!lat(!(l  r(!S))iratoi  v  I'ailiin!.  Wo 
us(!  103.14  il  yon  liavc  nispiratorv  lailiiro  diio 
to  any  otlinr  n!S|)iratory  (lisoi'(l(!r.  Rospiratorv 
tluirapy  tlial  onlv  incnnisos  air  pr(!ssnr(!  in 
yonr  tliroat,  siicli  as  continuous  ))ositiv(! 
airway  prcissun^  ((il’AI’)  or  l)i-li!V(;l  positive; 
airway  iircssuru  (Uil’.'M’).  (lo(;s  not  moot  tlu; 
cril(;rion  lor  continuous  assist(;(l 
(ni(;chanif:al)  ventilation  in  103.1)4E2  or 
103.14. 

K.  I  low  do  uy;  oviduoUt  ‘’vowth  foilino  duo 
to  (inv  chronic  rospirutorv  disorder?  Wu 
uvaluato  linear  growth  failure  under  a  growth 
iin|)airni(;nt  listing  in  100.00.  Ifvour  growth 
failure;  eleees  neit  nu;e;t  eer  ineelie;ally  e;eiual  the; 
crite;ria  e)f  ;i  listing  in  100.00.  we  will 
consieler  whethe;r  yeeur  re;spirate)rv  elise)rele;r 
nu;e;ts  eer  nie;eliciillv  eepials  the;  crite;ria  of  ei 
listing  in  ane)the;r  heiely  syste;in.  heir  exainjele;. 
if  ye)ur  re;spirate)ry  elisorele;r  has  re;sidte;el  in 
weight  le)ss  e)r  a  ceeinhineitieni  of  weight  le).ss 
anel  line;ar  greiwth  failure;,  we;  will  e;valuate; 


ye)ur  iin]Kurnu;nl  unele;r  ii  elige;slive;  syste;m 
listing  in  10.3.00. 

L.  How  do  uy;  oviduato  ojdsodic  rospirutorv 
disorders?  Souw  re;s|)irate)ry  eli,se)rele;r.s  listings 
re;(|uire;  ii  si)e;e:ifie:  nuinhe;r  e)f  e;ve;nts  within  ei 
12-nu)nth  pe;rie)el.  .Se;e  103. 02h.  103.03. 
103.041),  103. 04E,  anel  103.14.  \Vhe;n  we;  use; 
such  e:rite;riii.  the;  12-ine)nth  pe;rie)el  must 
e)e:e:ur  within  the  i)e;rie)el  we;  ;ire;  ce)nsiele;ring 
in  e:e)nne;e:tie)n  with  ve)ur  iipplie;iilie)n  e)r 
c:e)ntinuing  elisiihility  re;vie;w. 

M.  How  do  uy;  ovuluuto  rospindorv 
disorders  that  do  not  meet  one  of  these 
listings? 

1.  'rhe;.se;  listings  are;  eenly  e;x;im])le;s  eef 
e:e)innu)n  re;spinite)ry  elise)rde;rs  that  we; 
e:e)nside;r  se;vere;  eneeugh  te)  resedt  in  marke;el 
anel  .se;vere;  funelieenal  limiteitions.  If  ye)ur 
impairment(s)  ehees  neet  me;e;t  the  e:riteria  of 
any  e)f  the;se;  listings,  we  must  alse;  e:e)nsider 
whe;the;r  yeeu  have;  an  impairmenlfs)  that 
me;ets  the;  ea  iteria  e)f  a  listing  in  ane)the;r  heeely 
syste;m.  heir  example;,  ifyenirfd''  has  re;sulte;el 
in  elireenic  piincrealie;  or  he;|)iite)hiliarv 
eli.se;ase;,  we  will  eviiluale;  ye)ur  impairment 
unele;r  the  eligestive  syste;m  listings  in  10.3.00. 


2.  If  ye)u  have  a  se;ve;re;  im;elie;ally 
ele;te;rminahle;  iin|)eiirment(s)  tluil  ele)e;s  ne)t 
me;e;l  a  listing,  we  will  ele;te;rmine;  whe;the;r 
ye)ur  impairme;nt(s)  medie:cdly  e;(pials  ii 
listing.  .Se;e;  §410. 020  e)f  this  cha])te;r. 
R{;.spirate)ry  elise)rele;rs  nuiy  he;  asse)e:iate;el  with 
elise)rele;rs  in  e)the;r  heeely  syste;ms.  :mel  we; 
ce)nsiele;r  the  e:e)mhine;el  e;ffe;e:ts  e)f  multi|)le 
imp;nrme;nts  whe;n  we;  ele;te;rmine;  whe;the;r 
they  me;elicidly  e;(iual  a  listing.  If  ye)ur 
impiiirme;nl(s)  ele)e;s  ne)t  me;e;t  eer  me;elie:ally 
e;epi;d  ;i  listing,  we;  will  ;ilse)  e;e)nsiele;r  whe;the;r 
it  iune:tie>nally  e;(iuals  the;  listings.  Se;e; 
§410.02()ii  e)f  this  chapte;r.  We;  use;  the;  nde;s 
in  §41l).004ii  e)f  this  clui])te;r  whe;n  we;  deeaele 
whe;the;r  yeeu  ce)ntinue;  te)  he  elisahle;el. 

103.01  Ciate;ge)ry  e)f  lm))iiirme;nts. 
Re;s])inite)ry  I)ise)rele;rs 

103.02  Chronic  rospirutorv  disorders  elue;  te) 
iiny  cause  e;xce;pt  cystic  fihre)sis  (se;e  103.04), 
with: 

A.  EEVi  (see;  103.00E1)  h;ss  th.m  eer  e;(pial 
te)  the;  viilue  in  Tiihle  l-A  e)r  I-H  leer  ye)ur  age;. 
genele;r,  anel  he;ight  without  she)e;s  {se;e; 
103.00E3a). 


Table  I— FEVi  Criteria  for  103.02A 


Table  l-A 

Table  l-B 

Age  6  to  attainment  of  age  13 
(For  both  females  and  males) 

Age  1 3  to 

attainment  of  age  18 

Fleight  without  shoes 
(centimeters) 

<  means  less  than 

Fleight  without  shoes 
(inches) 

<  means  less  than 

FEV|  less  than 
or  equal  to 
(L,  BTPS) 

Height  without  shoes 
(centimeters) 

<  means  less  than 

Height  without  shoes 
(inches) 

<  means  less  than 

Females  FEVi 
less  than  or 
equal  to 
(L,  BTPS) 

Males 

FEV, 
less  than 
or  equal  to 
(L,  BTPS) 

<123.0  . 

<48.50  . 

0.70 

<153.0  . 

<60.25  . 

1.30 

1.40 

123.0  to  <129.0  . 

48.50  to  <50.75  . 

0.80 

153.0  to  <159.0 . 

60.25  to  <62.50  . 

1.40 

1.50 

129.0  to  <134.0  . 

50.75  to  <52.75  . 

0.90 

159.0  to  <164.0  . 

62.50  to  <64.50  . 

1.50 

1.60 

134.0  to  <139.0  . 

52.75  to  <54.75  . 

1.00 

164.0  to  <169.0  . 

64.50  to  <66.50  . 

1.60 

1.70 

139.0  to  <144.0  . 

54.75  to  <56.75  . 

1.10 

169.0  to  <174.0 . 

66.50  to  <68.50  . 

1.70 

1.80 

144.0  to  <149.0  . 

56.75  to  <58.75  . 

1.20 

174.0  to  <180.0  . 

68.50  to  <70.75  . 

1.80 

1.90 

149.0  or  more  . 

58.75  or  more  . 

1.30 

180.0  or  more  . 

70.75  or  more  . 

1.90 

2.00 

OR  geneler.  anel  height  wilheeut  she)e;s  (see; 

H.  EVC.  (see;  103.00E1)  less  than  e)r  e;epi;il  te)  103.00E3a). 
the  value  in  Tahle  II-A  e)r  11-8  fe)r  ye)ur  age. 


Table  II— FVC  Criteria  for  103.02B 


Table  II-A 

Table  ll-B 

Age  6  to  attainment  of  age  13 
(For  both  females  and  males) 

Age  13  to  attainment  of  age  18 

Height  without  shoes 
(centimeters) 

<  means  less  than 

Height  without  shoes 
(inches) 

<  means  less  than 

Females  FVC 
less  than  or 
equal  to 
(L,  BTPS) 

Males  FVC 
less  than  or 
equal  to 
(L,  BTPS) 

Height  witihout  shoes 
(centimeters) 

<  means  less  than 

Height  without  shoes 
(inches) 

<  means  less  than 

FVC  less  than 
or  equal  to 
(L,  BTPS) 

<123.0  . 

<48.50  . 

0.95 

<153.0  . 

<60.25  . 

1.55 

1.65 

123.0  to  <129.0  . 

48.50  to  <50.75  . 

1.05 

153.0  to  <159.0 . 

60.25  to  <62.50  . 

1.65 

1.75 

129.0  to  <134.0  . 

50.75  to  <52.75  . 

1.15 

159.0  to  <164.0  . 

62.50  to  <64.50  . 

1.75 

1.85 

134.0  to  <139.0  . 

52.75  to  <54.75  . 

1.25 

164.0  to  <169.0 . 

64.50  to  <66.50  . 

1.85 

1.95 

139.0  to  <144.0  . 

54.75  to  <56.75  . 

1.35 

169.0  to  <174.0 . 

66.50  to  <68.50  . 

1.95 

2.05 

144.0  to  <149.0  . 

56.75  to  <58.75  . 

1.45 

174.0  to  <180.0  . 

68.50  to  <70.75  . 

2.05 

2.15 

149.0  or  more  . 

58.75  or  more  . 

1.55 

180.0  or  more  . 

70.75  or  more  . 

2.15 

2.25 

OR 

(i.  Ily|)e)xe;mia  with  the;  ne;e;d  leer  at  le;ast  1.0 
L/min  e)f  ce)ntinue)us  (24  lu)urs  ])e;r  day) 


e)xyge;n  su|)|)le;mentatie)n  lor  at  le;ast  00 
t:e)nse;cutive  days. 


OR 


D.  The  j)re;s(;ne:e  of  a  lrae;he;e)stomv.  with 
e)ne;  e)f  the  fe)lle)wing: 
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1.  I’or  tliihlnni  who  liiivo  not  iittainiui  age 
3.  consider  under  a  disability  until  tin; 
attaininent  ol  age  3;  alter  that,  evaluate  uud(;r 
103.(12112.  or  evaluate  tin;  ri^sidual 
iin|)airinent(s):  or 

2.  I’or  c.hildnMi  age  3  to  the  attainnunit  ol 
age  IK.  documented  m!ed  lor  assisted 
(mechanical)  ventilation  via  a  tracheostomy 
lor  at  l(!ast  4  hours  p(!r  day  and  for  at  hiast 
!I0  consecutive;  davs. 

OR 

K.  I'or  c  hildren  who  have  not  attained  age; 
2.  01. 1)  with  e;xae;e;rhations  or  re;late;el 


e:c)m])lic;ations  re;e]iuring  thre;e; 
hos|)italizcitions  within  a  12-mouth  |)(;rioel 
(se;e;  103.0()l''4).  Eae:h  hosjjitalization  must  he; 
at  least  30  davs  apart.  Oonsiele;r  under  a 
disability  for  1  V(;ar  from  the;  diseliarge;  date; 
of  the;  last  hospitedi/.iitie)))  e)r  until  the 
;ittiiinme;nl  e)f  age;  2.  whie:he;ve;r  is  liile;r.  Alte;r 
that.  e;viduiile;  the;  impiiirme;nt(s)  unele;r  103.03 
e)r  iis  eetherwise;  iip|)re)))riale;. 

103.03  Aslhnid.  fe)r  eliilelreu  e)f  any  <ige;, 
with  e;xae:e;rhiilie)ns  (se;e;  103.00(;)  re;epiiring 
lhre;e;  he)s))ilidi/.atie)ns  within  ii  12-me)nth 
])e;rie)el  iuiel  ;it  le;;ist  30  ehiys  eipart.  Eae:h 


he)s))itali/.atie)n  must  last  :it  le;iist  48  heeurs, 
inclueling  he)urs  in  ii  hos])ital  e;me;rge;ne:y 
ele;partme;ut  imme;eliate;lv  he;fe)re;  the; 
he)S|)itali/.atie)n.  Oe)nsiele;r  uiule;r  ii  elisiihility 
fe)r  I  ye;ar  fre)m  the;  elisedieirge;  el.ite;  e)f  the;  last 
he)spitiilizatie)n;  iifte;r  that,  ev.iluiite;  the; 
re;sielual  im|)iurme;nt(s). 

103.04  Cvslic  lil)r()sis  (ele)e:ume;nte;el  eis 
ele;se:rihe;el  in  103.0011).  with; 

A.  EEVi  (se;e;  103.00E1)  less  than  eer  e;eiual 
le)  the;  vidue;  in  fiihle;  IIl-A  e)r  'fable;  111-1?  fe)r 
ye)ur  age.  ge;nele;r.  anel  he;ighl  without  she)e;s 
’(se;e;  103.00E3a). 


Table  III— FEVi  Criteria  for  103.04A 


Table  lll-A 

Table  lll-B 

Age  6  to  attainment  of  age  13 
(For  both  females  and  males) 

Age  1 3  to  attainment  of  age  1 8 

Height  without  shoes 
(centimeters) 

<  means  less  than 

Height  without  shoes 
(inches) 

<  means  less  than 

Females  FEV| 
less  than  or 
equal  to 
(L,  BTPS) 

Males  FEV| 
less  than  or 
equal  to 
(L,  BTPS) 

Fleight  without  shoes 
(centimeters) 

<  means  less  than 

Height  without  shoes 
(inches) 

<  means  less  than 

FEV|  less  than 
or  equal  to 
(L,  BTPS) 

<123.0  . 

<48.50  . 

0.95 

<153.0  . 

<60.25  . 

1.55 

1.65 

123.0  to  <129.0  . 

48.50  to  <50.75  . 

1.05 

153.0  to  <159.0 . 

60.25  to  <62.50  . 

1.65 

1.75 

129.0  to  <134.0  . 

50.75  to  <52.75  . 

1.15 

159.010  <164.0 . 

62.50  to  <64.50  . 

1.75 

1.85 

134.0  to  <139.0  . 

52.75  to  <54.75  . 

1.25 

164.0  to  <169.0 . 

64.50  to  <66.50  . 

1.85 

1.95 

139.0  to  <144.0  . 

54.75  to  <56.75  . 

1.35 

169.0  to  <174.0 . 

66.50  to  <68.50  . 

1.95 

2.05 

144.0  to  <149.0  . 

56.75  to  <58.75  . 

1.45 

174.0  to  <180.0  . 

68.50  to  <70.75  . 

2.05 

2.15 

149.0  or  more  . 

58.75  or  more  . 

1.55 

180.0  or  more  . 

70.75  or  more  . 

2.15 

2.25 

OR 

H.  Ee)r  e:hilelre;n  whe;  have;  not  ;ittiiine;el  age; 

0.  finelings  eeu  iimiging  (se;e;  103.00112)  eel 
thie:ke;ning  e)f  the;  pre)ximal  hre)ue:hial  eiirways. 
ne)elidar-e:yslie;  le;sie)ns.  S(;gme;nt;il  e)r  leehideir 
iite;le;e  lasis.  eer  e:e)nsolieli)lion.  .mel 
ele)e:ume;ntatie)n  e)f  eene;  e)f  the;  feelleewing: 

I.  .Sheertneess  eef  lere;;ith  with  ;ie:tivily:  eer 

2.  Ae;e:unudiitieen  eef  se;e:re;tieens  eis 
manife;ste;el  ley  re;]ee;lilive;  e:eeughing;  eer 

3.  Hiliiteend  ralees  eer  rheenchi.  eer  re;elue:tieen 
eef  lereeath  seeunels. 

OR 

V..  llypeexemiii  with  lhe;ne;e;el  leer  at  beast  1.0 
l./min  of  eeeentinueeus  (24  hours  ]ee;r  elay) 
eexygeen  su|e]ele;me;nt;itieen  leer  eit  beast  90 
eeeenseee.utive;  elavs. 

OR 

11.  Exae:e;rle:ilieens  eer  e:eemplie:alieens  eef  (3’ 
(seee;  103.001  l.a)  rceepiiring  threee; 
hees])italiziilieens  eef  emy  leenglh  within  a  12- 
meenth  |ee;rieeel  and  iit  beast  30  davs  ajeart. 

OR 

E.  Any  twee  eef  the;  feelbewing  e:eem]elie:atieens 
eef  (3’  thiit  eee;e:ur  within  ii  12-meenth  |)e;rieeel. 
Theere;  must  he;  at  beast  30  elavs  leeetweeeen  the; 
ae:ute;  e;eemielie:atieens  in  103.04E1.  103.04E2, 
iinel  1 03.04 E3  (seee;  103.0011(e). 

1.  .Speentaneeeeus  pneeumeetheerax  rceepiiring 
e:he;st  tube;  treealmeent. 

2.  Reesjeiniteery  failure;  (seee;  103.00)) 
iieepiiring  eeeentinueeus  iissisteed  (me;e:hanic:al) 


veentibitieen  leer  ;il  beeist  4K  heeurs,  eer  leer  .it  beeist 
72  heeurs  if  peesteijeeeniliveelv. 

3.  I’ulmeenary  heemeerrhiige;  reeepiiring 
vase:ubir  e;mleei)izalieen  lee  e;eenlreil  hbeeeeling. 

4.  I  lypeexeemiii  with  the;  iieeeeel  leer  at  beeist  1.0 
E/miu  eef  eexygeen  su]epb;me;nliilieeu  leer  at  beast 
4  heeurs  ]ee;r  elay  emel  leer  at  beast  90 
e:e;nse;e:utive;  ebiys. 

.a.  Weeight  bess  reeepiiriug  ebiily 
sup)eb;me;ntal  eenteeral  nulrilieen  viii  a 
gasireesleemy  leer  ;it  beeist  90  e:eense;e:ulive;  ebivs 
eer  piireenteeral  nulritieen  via  ii  e:e;nlral  veeneeus 
e:athe;te;r  leer  at  beast  90  e:eense;e:ulive;  ebivs. 

(i.  Cd'Rl)  reeepiiring  elaily  insulin  Iheerapy  leer 
at  beast  90  e:eense;e;utive;  elavs. 

103.0.T  IReeseerveeel) 

1 03.00  IReeseerveeel) 

103.07  IReeseerveeel) 

103.08  IReeseerveeel] 

103.09  iReeseerveed) 

103.10  IRee.seerveedj 

103.11  Lung  li'dnspldnldfion  (.seee; 

103.001).  (^onsieber  uneber  ;i  disahilitv  fur  3 
yeears  frum  the;  dale;  uf  the;  trans])lanl;  afleer 
that,  eevalujile;  the;  reesielual  imi)airme;nl(s). 

103.1  2  IReeseerveeel] 

103.13  IReeseerveeel) 

103.14  lidsjjirdidiT  fdildro  (seee;  103.00)) 
reesultiiig  from  any  uneberlying  chremie: 
re;s])irale)rv  eliseireber  e;xe;e;])l  C3''.  reeepiiring 
eeeiiilinuoiis  assisteed  (me;chaiui:al)  veeiililation 
for  at  beast  48  hours,  or  for  at  beast  72  hours 


if  pe)slo])e;rali\'e;ly.  anel  with  two  eepisoebes 
within  a  12-nie)nth  ])e;rioel.  'flu;  eepisoebes  must 
he;  at  beast  30  elays  ajiarl.  (Eeir  (IE,  seee; 
103.04E2.) 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Subpart  I — [Amended] 

■  7.  Thu  authority  citation  for  .siilipart  I 
of  part  41  (j  contimue.s  to  rcead  a.s  follows; 

Authority:  Se;e:s.  221  (m),  7()2(a)(.5),  Kill, 
1()14,  Kilo’.  Ki31(a).  (c).  (el)(l).  and  (p).  anel 
Ki33  eif  the;  .Seieeial  ,Seee:uritv  Ae:t  (42  IJ.S.C?. 

421  (ill).  9()2(d)(o),  1382.  1.3821:,  1382h, 
1383(a),  (e;).  (d)(1),  anel  (p),  anel  13831));  se;e;s. 
4(e;)  anel  a,  (i(e:)-(e;).  14(a),  and  1.3. 1’uh.  L.  98- 
400.  98  Slat.  1794.  1801,  1802.  anel  1808  (42 
IJ.S.fL  421  nolle.  423  note;,  and  1382h  note;). 

§41 6.926a  [Amended] 

■  8.  Aineend  §41().92(ia  by  reemoving 
paragra])h  (m)(l)  and  reedosignating 
jiaragrajihs  (in)(2)  tliroiigli  (in)(8)  as 
(in)(l)  through  (in)(7). 

Il-'K  Doe:,  2()13-(l21(i,'i  I'ibeel  2-1-1:):  8:4.3  ain| 
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Title  3 —  Memorandum  of  ]unuary  30,  2013 

The  President  Coordination  of  Policies  and  Programs  To  Promote  Gender 

Equality  and  Empower  Women  and  Girls  Globally 


Memorandum  for  the  Heads  of  Executive  Departments  and  Agencies 

Promoting  gender  equality  and  advancing  the  status  of  all  women  and  girls 
around  the  world  remains  one  of  the  greatest  unmet  challenges  of  our 
time,  and  one  that  is  vital  to  achieving  our  overall  foreign  policy  objectives. 
Ensuring  that  women  and  girls,  including  those  most  marginalized,  are  able 
to  participate  fully  in  public  life,  are  free  from  violence,  and  have  equal 
access  to  education,  economic  opportunity,  and  health  care  increases  broader 
economic  prosperity,  as  well  as  political  stability  and  security. 

During  my  Administration,  the  United  States  has  made  promoting  gender 
equality  and  advancing  the  status  of  women  and  girls  a  central  element 
of  our  foreign  polit;y,  including  by  leading  through  example  at  home.  Execu¬ 
tive  Order  13.'5()6  of  March  11,  2009,  established  the  White  House  C4)unc;il 
on  Women  and  (nils  to  coordinate  Federal  policy  on  issues,  both  domestic 
and  international,  that  particularly  impact  the  lives  of  women  and  girls. 
This  commitment  to  jiromoting  gender  equality  is  also  reflected  in  the  Na¬ 
tional  Security  Strategy  of  the  United  States,  the  Presidential  Policy  Directive 
on  Cdobal  Development,  and  the  2010  U.S.  Quadrennial  Dijilomacy  and 
D(;velopment  Review. 

To  elevate  and  integrate  this  strategic  focus  on  the  promotion  of  gender 
ecpiality  and  the  advancement  of  women  and  girls  around  the  world,  execu¬ 
tive  departments  and  agencies  (agencies)  have  issued  policy  and  operational 
guidance.  For  examjile,  in  March  2012,  the  vSecretary  of  State  issued  Policy 
Guidance  on  Promoting  Gender  Equalilv  to  Achieve  onr  Natiomd  Securitv 
and  Foreign  Policy  Objectives,  and  the  United  States  Agency  for  International 
Development  (USAID)  Administrator  released  Gender  Equality  and  Female 
Empowerment  Policy.  The  Millennium  Challenge  Corporation  issued  Gender 
Integration  Guidelines  in  March  2011  to  ensure  its  existing  gender  policy 
is  fully  realized.  My  Administration  has  also  developed  a  National  Action 
Plan  on  Women,  Peace,  and  Security,  created  pursuant  to  Executive  Order 
13595  of  December  19.  2011,  to  strengthen  conflict  resolution  and  peace 
processes  through  the  inclusion  of  women,  and  a  Strategy  to  Prevent  and 
Respond  to  Cencler-ha.sed  Violence  Clohally,  implemented  pursuant  to  Execu¬ 
tive  Order  13623  of  August  10,  2012,  to  combat  gender-based  violence  around 
the  world.  Improving  interagency  coordination  and  information  sharing,  and 
strengthening  agency  capacity  and  accountability  will  help  ensure  the  effec¬ 
tive  implementation  of  these  and  other  Covernment  efforts  to  promote  gender 
ecpiality  and  advance  the  status  of  women  and  girls  globally. 

By  the  authority  vested  in  me  as  President  by  the  Uonstitntion  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  further  strengthen 
the  capacity  of  the  Federal  Uovernment  to  ensure  that  U.S.  diplomacy  and 
foreign  assistance  promote  gender  equality  and  advance  the  status  of  women 
and  girls  worldwide,  I  hereby  direct  the  following: 

Section  1.  Strengthening  Gapacity  and  Goordination  to  Promote  Gender 
Equalitv  and  Advance  the  Status  of  Women  and  Girls  Internationally,  (a) 
Enhancing  U.S.  global  leadership  on  gender  equality  requires  dedicated  re¬ 
sources,  personnel  with  appropriate  expertise  in  advancing  the  status  of 
women  and  girls  worldwide,  and  commitment  from  senior  leadership,  as 
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exemplified  by  the  critical  and  historic  role  played  by  the  OlTice  of  (llobal 
Women’s  Issues  at  the  Department  of  State.  To  assure  maximum  coordination 
of  elTorts  to  promote  gender  ecpiality  and  advance  tin;  status  of  women 
and  girls,  the  Secretary  of  State  (Secretary)  shall  designate  a  coordinator 
((’oordinator).  who  will  normally  also  be  appointed  by  tin;  President  as 
an  Ambassador  at  Large  (Ambassador  at  Large)  subject  to  the  advice  and 
consent  of  the  Senate.  The  Ambassador  at  Large,  who  shall  rejiorl  directly 
to  the  Secretary  of  State,  shall  lead  the  Office  of  Olobal  Women’s  Issues 
at  the  Department  of  State  and  jn'ovide  advice  and  assistanc;e  on  issues 
related  to  promoting  gender  eciuality  and  advancing  the  status  of  women 
and  girls  internationally. 

(b)  The  Amljassador  at  Large  shall,  to  the  extent  the  Secretary  may  direct 
and  consistent  with  apjilicable  law.  provide  guidance  and  coordination  with 
respect  to  global  policies  and  programs  for  women  and  girls,  and  shall 
lead  efforts  to  promote  an  international  focus  on  gender  equality  more  broad¬ 
ly.  including  through  diplomatic  initiatives  with  other  countries  and  partner¬ 
ships  and  enhanced  coordination  with  international  and  nongovernmental 
organizations  and  the  private  sector.  To  this  end.  the  Ambassador  at  Large 
shall  also,  to  the  extent  the  Secretary  may  direct,  assist  in: 

(i)  implementing  existing  and  developing  new  policies,  strategies,  and 
action  plans  for  the  promotion  of  gender  ecpiality  and  advancement  oi 
tin;  status  of  women  and  girls  internationally,  and  coordinating  such  actions 
with  USAID  and  other  agencies  carrying  out  related  international  activities, 
as  approjiriale;  and 

(ii)  coordinating  such  initiatives  with  other  countries  and  international 
organizations,  as  well  as  with  nongov(;rnmenlal  organizations. 

(c)  Recognizing  the  vital  link  hetwe(;n  diplomacy  and  development,  and 
the  imiiortance  of  gender  equality  as  both  a  goal  in  itself  and  as  a  vital 
means  to  achieving  the  broader  aims  of  U.S.  development  assistance,  the 
Senior  Uoordinator  for  U(;nder  Ecjuality  and  Women’s  Empowerment  at 
USAID  shall  jnovide  guidance  to  the  USAID  Administrator  in  identifving, 
develojnng,  and  advancing  key  priorities  for  U.S.  development  assistance, 
coordinating,  as  a|)propriate,  with  other  agencies. 

(d)  The  Assistant  to  the  President  for  National  Security  Affairs  (or  designee), 
in  close  collaboration  with  the  Uhair  of  the  White  House  Uouncil  on  Women 
and  Uirls  (or  designee)  and  the  Ambassador  at  Large  (or  designee),  shall 
chair  an  interagency  working  group  to  develop  and  coordinate  (iovernment- 
wide  implementation  of  policies  to  promote  gender  equality  and  advance 
the  status  of  women  ami  girls  internationally.  The  Working  Group  shall 
consist  of  senior  representatives  from  the  Departments  of  State,  the  Treasury, 
Defense.  Justice,  Agriculture.  Commerce.  Labor,  Health  and  Human  Services, 
Education,  and  Homeland  Security;  the  Intelligence  Community,  as  deter¬ 
mined  by  the  Director  of  National  Intelligence:  the  United  States  Agency 
for  International  D(;velopment;  the  Millennium  Challenge  Corporation;  the 
Peace  C.orps;  the  U.S.  Mission  to  the  United  Nations;  the  Office  of  the 
United  States  Trade  Repr(;sentative:  the  Office  of  Management  and  Budget; 
the  Office  of  the  Vice  President;  the  National  Economic  Council;  and  such 
other  agencies  and  offices  as  the  Presick;nt  may  designate. 

Sec.  2.  General  Provisions,  (a)  Nothing  in  this  memorandum  shall  be  con¬ 
strued  to  impair  or  otherwise  affect: 

(i)  the  authority  granted  by  law  or  Executive  Order  to  an  exec:utive  depart¬ 
ment.  agency,  or  the  head  thereof;  or 

(ii)  the  functions  of  the  Director  of  the  Office  of  Managem(;nt  and  Budget 
relating  to  hudgetary,  administrative,  or  legislative  j3roposals. 

(h)  This  memorandum  shall  he  implemented  consistent  with  applicable  law 
and  suhjecl  to  tin;  availability  of  a])propriation.s. 

(c)  Upon  designation  as  such  by  the  Secretary,  the  (kjordinator  shall  exercise 
the  functions  of  the  Ambassador  at  Large  set  forth  in  this  memorandum. 


Federal  Register /Vol.  78,  No.  23 /Monday,  February  4,  2013  / Presidential  Documents 


7991 


(d)  'Fills  memorandum  is  not  intended  to,  and  does  not,  create  any  right 
or  benefit,  substantive  or  procedural,  enforceable  at  law  or  in  equity  by 
any  party  against  the  United  States,  its  dejiartments,  agencies,  or  entities, 
its  officers,  employees,  or  agents,  or  any  other  person. 

(e)  'Fbe  Secretary  of  State  is  hereby  authorized  and  directed  to  publish 
this  memorandum  in  the  Federa/  Register. 


FHE  VVHrrE  HOUSE, 
\Vashin<>ton,  Janiuiry  30,  2013. 
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1 . 


100 . 7663 

165 . 7265,  7665,  7670 

Proposed  Rules: 

100 . 7331 


52 . 7672 

63 . 7488 

180 . 7266,  7275 


Proposed  Rules: 

51  . 7702 

52  . 7340,  7703,  7705 

81 . 7340,  7705 


1611 . 7679 


Proposed  Rules: 

155  . 7348 

156  . 7348 


Proposed  Rules: 

1247  . 7718 

1248  . 7718 


Proposed  Rules: 

17  . 7864,  7890,  7908 

660 . 7371 

665 . 7385 
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